FINAL BILL REPORT
ESHB 1175

C170L 23
Synopsis as Enacted

Brief Description: Creating a state financial assurance program for petroleum underground
storage tanks.

Sponsors: House Committee on Appropriations (originally sponsored by Representatives
Doglio, Dye and Leavitt; by request of Pollution Liability Insurance Agency).

House Committee on Environment & Energy

House Committee on Appropriations

Senate Committee on Environment, Energy & Technology
Senate Committee on Ways & Means

Background:

Pollution Liability Insurance Agency.

The Pollution Liability Agency (PLIA) provides a number of services related to petroleum
underground storage tanks (USTs). These services include providing reinsurance to private
insurance companies that provide insurance coverage to owners and operators of petroleum
USTs. PLIA aso provides atechnical assistance program through which it reviews the
sufficiency of cleanup actions related to petroleum USTs. Finaly, PLIA operates aloan
and grant program for cleanups and upgrades of petroleum USTSs.

Pollution Liability Insurance Agency Funding.

A tax of .15 percent of the wholesale value of refined petroleum products, known as the
Petroleum Products Tax, is levied upon the first possession in Washington of certain
petroleum products. The tax does not apply to crude oil or liquefiable gasses such as
natural gas. Proceeds from the tax are deposited in the Pollution Liability Insurance Trust
Account (Trust Account) and spent on PLIA's insurance program and associated
administrative costs. The tax temporarily ceases to be imposed when the Trust Account
balance exceeds $15 million in the previous calendar quarter, and is reimposed when the
Trust Account balance falls below $7.5 million in the previous calendar quarter.

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.
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Summary:

State Financial Assurance Program.

The Pollution Liability Insurance Agency (PLIA) is directed to establish and administer a
state financial assurance program (program) for owners and operators of petroleum
underground storage tanks (USTs). To participate in the program, an owner or operator
must register a petroleum UST in accordance with procedures established by PLIA. PLIA
may conduct an assessment of aregistered petroleum UST facility and any release from the
petroleum UST to determine program or cost eligibility.

Under the program, PLIA may provide an eligible owner or operator of aregistered
petroleum UST the following financial assurances.

« for releases occurring after tank registration, up to $2 million per occurrence for
taking remedial action and for compensating third parties for bodily injury and
property damage caused by the release during the time the tank is registered by the
owner or operator; and

« for releases occurring prior to tank registration, up to $1 million per occurrence for
taking remedial action.

Under the program, PLIA may not spend more than $3 million per fiscal year for multiple
occurrences involving asingle petroleum UST.

PLIA may prioritize funding for arelease under the program based on certain factors,
including the threats posed by the release to human health and the environment.

PLIA must prioritize claims for remedial action costs over payment of athird-party claim.
Before funding any third-party claim resulting from arelease under the program, PLIA must
reserve the estimated cost of any remedial actions necessary to address the release.

Funding for remedial actions and third-party claims under the program is limited to the
reasonable and necessary eligible costs established by PLIA.

State Financial Assurance Program—Fee.

PLIA must establish by rule afee to recover from owners and operators of registered
petroleum underground storage tanks the cost of administering the program. The fee may
not exceed $25,000 per petroleum UST per year.

Return of Cost Payment.

PLIA may require an owner or operator to return any cost overpayment made under the
program. PLIA may also require an owner or operator to return any cost payment made
under the program if the owner or operator misrepresents or omits afact relevant to a
determination made by PLIA, or if the owner or operator fails to complete arequired
remedial action.
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If acost overpayment or payment is not returned as described above, PLIA may filealien
on the petroleum UST facility or on other property owned by the owner or operator. The
Attorney General may commence a civil action against such an owner or operator.

If a person submits aloss declaration form with intent to defraud, or issues an invoice or
other demand for payment under the program with knowledge that it isfalsein whole or in
part, and with knowledge that it is being submitted to PLIA for cost payment, PLIA may
require that the person return any cost payment received based on the false |oss declaration
form, invoice, or other demand for payment.

If acost payment is not returned as described above, PLIA may file alien on the petroleum
UST facility or on other property owned by the owner or operator. The Attorney General
may commence acivil action against such an owner or operator.

Remedial Actions—Registered Underground Storage Tanks.

PLIA may conduct remedial actionsto investigate or clean up arelease from a petroleum
UST registered under the program if certain conditions are met, including that the owner or
operator provides consent for PLIA to conduct the remedial action. PLIA may not spend
more per occurrence to take remedial action under the program than the financial assurance
limits established for the program.

Remedial Actions—Unregistered Underground Storage Tanks.

PLIA may conduct remedial actionsto investigate or clean up arelease from a petroleum
UST, even if the petroleum UST is not registered under the financial assurance program, if
certain conditions are met, including that the release occursin an area at risk of impactsto
drinking water or where addressing the release is necessary to equitably protect human
health and the environment in overburdened communities. PLIA may seek recovery of any
remedial action costsincurred by PLIA under the program from any liable person. PLIA
may file alien on the petroleum UST facility to recover PLIA'sremedial action costs. The
Attorney General may commence a civil action against any liable person to recover PLIA's
remedial action costs.

Liens.
PLIA may file alien on the petroleum UST facility where the petroleum UST is located or
on property owned by the owner or operator of the petroleum UST if PLIA incurs remedial

action costs or demands repayment of costs and those costs are not recovered by PLIA.

A lien filed under the program may not exceed the remedial action costs incurred or
repayments demanded by PLIA.

A lien filed under the program has priority in rank over all other privileges, liens, monetary

encumbrances, or other security interests affecting the real property, whenever incurred,
filed, or recorded, except for local and specia district property tax assessments.
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Beforefiling alien, PLIA must give notice of itsintent to file alien to the owner of the
petroleum UST facility on which the lien isto be filed, mortgagees, and lienholders of
record. If the petroleum UST facility owner is unknown or if amailed noticeis returned as
undeliverable, PLIA must provide notice by posting alegal notice in the newspaper of
largest circulation in the county in which the siteis located. The notice must provide
certain information, including a statement of the purpose of the lien and a brief description
of thereal property to be affected by the lien.

If PLIA has reason to believe that exigent circumstances require the filing of alien prior to
giving notice under this subsection, PLIA may file the lien immediately.

A lien filed under the program is effective when a statement of lien is filed with the county
auditor in the county where the petroleum UST islocated.

Unless PLIA determinesit isin the public interest to remove the lien, the lien continues
until the liability for the remedial action costs incurred or repayments demanded by PLIA
has been satisfied through the sale of the real property, foreclosure, or other means agreed
to by PLIA.

PLIA may not file alien under the program against a petroleum UST owned by alocal
government.

Petroleum Products Tax.

The rate of the Petroleum Products Tax is changed from .15 percent to .30 percent. The tax
temporarily ceases to be imposed when the Pollution Liability Insurance Program Trust
Account (Trust Account) balance exceeds $30 million in the previous calendar quarter, and
is reimposed when the Trust Account balance falls below $15 million in the previous
calendar quarter.

Pollution Liability Insurance Program Trust Account—Deposits.

The following moneys must be deposited into the Trust Account:
» moneys collected pursuant to the Petroleum Products Tax;
« all moneys appropriated by the Legislature to pay for PLIA's operating costs to carry

out the program;

« all feesor contributions collected from owners or operators under the program;
 any recovery of remedial action costs incurred by PLIA under the program; and
 any payments recovered or civil penalties collected by PLIA under the program.

Pollution Liability Insurance Program Trust Account—Expenditures.
Except for expenditures for the petroleum UST revolving loan and grant program,
expenditures from the Trust Account must be used exclusively for:

* the pollution liability reinsurance program; and

* thefinancial assurance program.
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Financial Assurance Program—Financial Reporting.

PLIA must monitor the performance of the program and, after the end of each biennium,
publish afinancia report on the program showing administrative and other expenses paid
from the program.

For each calendar quarter, PLIA must determine the loss and surplus reserves required for
the program. PLIA must notify the Department of Revenue of this amount by the
fifteenth day of each calendar quarter.

Rulemaking.
PLIA must adopt rules under the Administrative Procedure Act as necessary to carry out the

provisions of the program. To accelerate remedial actions, PLIA may implement the
program through interpretative guidance pending adoption of rules.

The Department of Ecology must adopt rules under the Administrative Procedure Act to
enable use of the program to meet the financial responsibility requirements of the
Underground Storage Tanks Act. The rules must be consistent with and no |ess stringent
than the federal regulations.

Review of Pollution Liability Insurance Agency Decisions.
A person may request areview by the director of certain PLIA decisions by submitting a
written request, specifying the basis for the review, in accordance with procedures
established by PLIA. These decisions include, among others:

e adenia of program eligibility;

» adenial of eligibility for payment under the program; and

* the amount of payment allowed for remedial actions.

A person has 45 days after the decision to file awritten request for review with the director.
If the written request for review is received within 45 days, the director must conduct an
adjudicative hearing under the Administrative Procedure Act.

Liability.
PLIA isnot liable for any costs for remedial actions or third-party claims under the program
where no owner or operator exists.

Nothing in the program establishes or creates any liability or responsibility on the part of
PLIA or the state as administrators of the program to pay any costs for remedial actions or
third-party claims from any source other than the Trust Account.

PLIA and the state as administrators of the program have no liability or responsibility to
make payments for remedial action costs or third-party claims if the moneysin the Trust
Account are insufficient.

Officers, employees, and authorized representatives of PLIA and the State of Washington
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are immune from civil liability and no cause of action of any nature may arise from any act
or omission in exercising powers and duties under the program.

|nteraction with other Laws.
Nothing in the act limits the authority of Ecology under the Model Toxics Control Act.

Nothing in the act affects or modifies the obligations or liability of any person under any
other state or federal law.

PLIA isauthorized to recover the costs of remedia actions conducted under the act,
including the use of cost recovery optionsin the Model Toxics Control Act and other
applicable state or federal laws.

Expiration.
The program expires July 1, 2030.

Votes on Final Passage:

House 63 31
Senate 35 14

Effective: July 23, 2023
October 1, 2023 (Section 17)
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