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Brief Description: Concerning material changes to the operations and governance structure of
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Kauffman, Valdez, Lovick, Robinson, Lovelett, Liias, Frame, Nguyen, Stanford and
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Brief Summary of Engrossed Bill

* Requiresfiling of notice with the Attorney General at least 120 days
before a qualifying material change transaction among health care
market participants, extends material change transactionsto cover
additional parties, and requires notices include additional information.

* Requiresthe Attorney General to publish notice information; review
transactions; hold public hearings; obtain assessments; approve, place
conditions on, or disprove of transactions, and monitor compliance.

» Prohibits material change transactions that would detrimentally affect
accessible affordable health care, result in the revocation of hospital
privileges, or result in areduction in staffing capacity for the provision
of medically necessary services that would diminish access to quality
care.

* Requires materia change transactions to result in affected communities
having the same or greater access to quality affordable care, including
emergency care, primary care, reproductive health care, gender affirming
care, and end-of-life care.

» Establishesacivil penalty of up to 15 percent of the value of a
transaction for violations of notice requirements and authorizes the
Attorney General to bring enforcement actions.

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.
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Hearing Date: 2/14/24
Staff: John Burzynski (786-7133).
Background:

The Hart-Scott-Rodino Antitrust Improvements Act.

The federal Hart-Scott-Rodino Antitrust Improvements Act of 1976 requires companies
intending to engage in certain mergers or acquisitions to provide premerger notification to the
United States Federal Trade Commission and the Department of Justice before consummating
these transactions. The reporting requirement applies to proposed transactions that satisfy
certain size and other criteria, and each party to atransaction that meets the criteriamust file
notifications and wait a specified period of time, typically 30 days, before consummating the
transaction. The waiting period enables the enforcement agencies to review whether the effect of
the transaction will substantially lessen competition and, if necessary, to negotiate changesto the
transaction or seek an injunction to stop the transaction.

Washington's Consumer Protection Act.

The Consumer Protection Act (CPA) prohibits various anticompetitive business practices,
including unfair or deceptive acts or practices in trade or commerce; the formation of contracts,
combinations, or conspiracies in restraint of trade or commerce; monopolization of any part of
trade or commerce; and acquisition of a corporation's stock or assets where the effect of such
acquisition may be to substantially lessen competition or tend to create a monopoly in any line of
commerce.

The Antitrust Division of the Office of the Attorney General investigates and prosecutes
violations of the CPA's antitrust provisions and also has authority to investigate and prosecute
federal antitrust law violations. The Attorney General may bring an action in the name of the
state on behalf of personsinjured by CPA violations. In addition, a private party may bring an
action to enforce the CPA.

Washington's Healthcare Material Change Notice Requirements.

Washington requires health care market participants to provide notice of certain transactions to
the Attorney General. In connection with this requirement, the L egislature has stated its intent to
ensure competition in health care markets, and noted the required notice provides the Attorney
General with the information necessary to determine whether an investigation under the CPA is
warranted for potential anticompetitive conduct and consumer harm.

Notice of Material Change Requirements. At least 60 days prior to the effective date of any
material change among health care marketplace participants, the parties to the transaction must
provide written notice of the change to the Attorney General. Qualifying material changes
include any merger, acquisition, or contracting affiliation between two or more hospitals,
hospital systems, or provider organizations.
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Qualifying transactions with out-of-state entities are covered by the 60-day notice requirement
when the out-of -state entity generates $10 million or more in health care services revenue from
patients residing in Washington, and the entity is otherwise subject to the notice requirement.

A merger, acquisition, or contracting affiliation between two or more covered entities only
gualifies as amaterial change if the covered entities did not previously have common ownership
or a contracting affiliation.

The notice required by this provision must include: (1) the names of the parties and their current
business addresses; (2) identification of all locations where health care services are currently
provided by each party; (3) abrief description of the nature and purpose of the proposed material
change; and (4) the anticipated effective date of the proposed material change. A party may
voluntarily supply the Attorney General with additional information.

Requests for Additional Information. The Attorney General must make any requests for
additional information from the reporting parties within 30 days of the date the notice of material
changeis provided.

Federal Notice Requirements. Health care providers and provider organizations conducting
business in Washington that file a premerger notification with the Federal Trade Commission or
United Sates Department of Justice pursuant to the Hart-Scott-Rodino Antitrust Improvements
Act must provide a copy of thefiling to the Attorney General. Providing a copy of the federal
filing to the Attorney General satisfies the notice requirement for material changes.

Use of Information. Information provided to the Attorney General must be maintained in the
same manner and under the same protections as required by the provisions of the CPA that
restrict the use of information produced under civil investigative demands. The information
must not be produced for inspection or copying pursuant to the Public Records Act by the person
who produced the information unless otherwise ordered by a court for good cause.

Penalty for Noncompliance. A person who failsto comply with these requirements is subject to
acivil penalty of up to $200 for each day of noncompliance.

Definitions. "Contracting affiliation" is defined as the formation of a relationship between two
or more entities that permits the entities to negotiate jointly with carriers or third-party
administrators over rates for professional medical services, or for one entity to negotiate on
behalf of the other entity with carriers or third-party administrators over rates for professional
medical services. "Contracting affiliation" does not include arrangements among entities under
common ownership.

"Health care services' is defined as medical, surgical, chiropractic, hospital, optometric,
podiatric, pharmaceutical, ambulance, mental health, substance use disorder, therapeutic,
preventative, diagnostic, curative, rehabilitative, paliative, custodial, and any other services
relating to the prevention, cure, or treatment of illness, injury, or disease.
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Summary of Bill:

[ ntent.

The chapter of state law governing material changes in health care markets is intended to ensure
vigorous and robust competition in health care markets, and to ensure material change
transactions result in affected communities having the same or greater access to quality,
affordable care, including emergency care, primary care, reproductive care, end-of-life care, and
gender affirming care.

Notice Filing Requirements.
Notice of amaterial change transaction among covered health care market participants must be
filed with the Attorney General at least 120 days prior to the effective date of the transaction.

Material change transactions are extended to include any merger, acquisition, or contracting
affiliation between any hospital, hospital system, or provider organization, and either: (1) a
carrier or insurance holding company system; or (2) any other person or entity that has asits
primary function the provision of health care services or that is a parent organization of, has
control over, or governance of, an entity that has as its primary function the provision of health
care services.

Materia change transactions are extended to include all qualifying transactions between
Washington entities and between Washington entities and out-of -state entities, regardless of the
share of revenue the out-of-state entity derives from patients residing in Washington.

Notice Content Requirements.

Parties to a qualifying material change transaction must include the following information in
their notice: (1) the names of the parties and their current business addresses; (2) identification
of all locations where health care services are currently provided by each party and its affiliates,
(3) abrief description of the nature and purpose of the proposed material change transactions;
and (4) the anticipated effective date of the proposed material change transaction.

For certain parties, additional information is required.

Nonhospital Entities Below Revenue Threshold. This category applies when: (1) no parties are
hospitals, hospital systems, or affiliates of either; and (2) no parties or affiliates have generated
$10 million or more in health care services revenue from patients residing in Washington in any
of their preceding three fiscal years.

Partiesin this category are not required to provide any additional information in their notice.
Nonhospital Entities Primarily Serving Low-Income Individuals. This category applies when:
(1) no parties are hospitals, hospital systems, or affiliates of either; (2) all parties serve

predominantly low-income medically underserved individuals; (3) for each of their preceding
three fiscal years, al parties had at least half of their total patient revenue come from Medicaid
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or local, state, or federal funding to provide care to uninsured or underinsured individuals; and
(4) the transaction would not materially lower the level of care the successors provide to
individuals on Medicaid or who are uninsured or underinsured, or cause, for the successors, the
percentage of total patient revenue that comes from Medicaid or local, state, or federal funding to
provide care to uninsured or underinsured individuals to drop below 50 percent.

Parties in this category must include in their notice documentation demonstrating all partiesto
the transaction, for each of their preceding three fiscal years, had at |east half of their total patient
revenue come from Medicaid or local, state, or federal funding to provide care to uninsured or
underinsured individuals. Partiesin this category must also include a statement describing how
the transaction will result in the successors complying with the requirements for this category.

All Other Parties. This category appliesto all material change transactions involving parties that
do not fall within the previous categories.

Parties in this category must include up to 29 additional types of information detailed in the bill,
including transaction agreements; organizational charts; financial statements; community health
needs assessments; descriptions of charity care; various policies and procedures; descriptions of
reproductive health care services, end-of-life health care services, and gender affirming health
care services; descriptions of qualifying community benefit programs; descriptions of various
kinds of staffing, employment, and collective bargaining information; and other types of
information.

In cases of extraordinary emergencies that threaten access to health care services and have the
potential to immediately harm consumers, the Attorney General may limit the information
otherwise required in amaterial change notice for the sole purpose of expediting the review
process.

Notice Completion and Reguests for Additional Information.

The Attorney General must determine if arequired material change transaction noticeis
complete for the purposes of review. If incomplete, the Attorney General must notify the parties
within 15 working days of receiving the notice and state the reasons the notice was determined to
be incompl ete.

The Attorney General is authorized to request additional information. For the purpose of
conducting an investigation under the CPA or federal antitrust laws, the Attorney General must
make any requests for additional information from the reporting parties within 30 days of the
date the notice of material change is provided.

Notice Disclosure.

For specified material change transaction notices, the Attorney General must, within five
working days of receiving completed notice, include information about the notice on the
Attorney General's website and in a newspaper of general circulation in the county or counties
where communities impacted by the transaction are located. The Attorney General must also
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notify any person who has requested notice of the filing of material change transaction notices.

The information provided must state that a notice has been received, state the names of the
parties to the material change transaction, describe the contents of the written notice in clear and
simple terms, and state the date and process by which a person may submit written comments
about the notice to the Attorney General's office.

Application Fee.

The Attorney General must charge an applicant fee sufficient to cover the costs of implementing
the chapter of state law governing material changes in health care markets. Feesfor a specific
material change transaction review must be set relative to whether the review is preliminary or
comprehensive.

Penalty.
Any person who fails to comply with material change transaction notice requirementsis liable to

the state for acivil penalty of up to 15 percent of the value of the material change transaction, in
the discretion of the Attorney General.

Material Change Transaction Restrictions and Requirements.

No material change transaction may take placeif it would detrimentally affect the continued
existence of accessible, affordable health care in Washington for at least 10 years after the
transaction occurs.

A material change transaction must not result in the revocation of hospital privileges and must
establish sufficient safeguards to maintain appropriate capacity for health provider education.

A material change transaction must not result in areduction in staffing capacity for the provision
of medically necessary services to the extent such reductions would diminish patients access to
quality care.

A material change transaction must result in the affected communities having the same or greater
access to quality, affordable care, including but not limited to emergency care, primary care,
reproductive health care, gender affirming care, and end-of-life care, including services provided
in accordance with the Washington Death with Dignity Act.

Material change transactions must also result in reducing the growth in patient and health plan
SpoNsor costs, increasing access to services in medically underserved areas, rectifying historical
and contemporary factors contributing to alack of health equities or access to services, or
improving health outcomes for residents of the state.

In determining whether a material change transaction fulfills these requirements, the Attorney
General must consider whether the material change transaction is necessary to maintain the
solvency of an entity involved in the transaction. Before making such a determination, the
Attorney General must first have an independent contractor prepare a financial assessment of the
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entity, which must include possible alternatives to the material change transaction and the likely
impact of those alternatives on the entity's solvency if implemented.

Preliminary and Comprehensive Reviews.

For specified material change transaction notices, the Attorney General must conduct a
preliminary review of the completed notice to determine if the material change transaction will
fulfill all requirements. The review must include, but is not limited to, an analysis of the
information and documentation provided and one public hearing.

After conducting a preliminary review, if the Attorney General determines that the material
change transaction is likely to fulfill al requirements, the Attorney General may not conduct a
comprehensive review of the material change transaction.

For specified material change transaction notices that are not limited to a preliminary review, the
Attorney General must review the completed notice and conduct a comprehensive review. After
conducting a comprehensive review, the Attorney General must, within 120 days of receiving the
completed notice, take one of the following actionsin writing: (1) approve the material change
transaction; (2) impose conditions or modifications on the material change transaction; or (3)
disapprove the material change transaction with written justification.

Within 30 days after afinal decision of the Attorney General either denying or approving with
modifications a material change transaction, any party to the material change transaction may
appeal the decision to the superior court of a county in which the transaction is to have occurred
or to the Superior Court for Thurston County.

The Attorney General may not disapprove the material change transaction subject to any
condition not directly and rationally related to the requirements of the act, and any condition or
modification must bear adirect and rational relationship to the notice under review and the
requirements of the act.

Public Hearings.

During the preliminary review of amaterial change transaction notice, the Attorney General
must conduct one or more public hearings, at least one of which must be in a county where one
of the communities impacted by the material change transaction islocated. The hearing must
allow for remote participation. If anotice is subject to acomprehensive review, the Attorney
Genera may conduct additional public hearings.

At a public hearing, anyone may file written comments and exhibits or appear and make a
statement. The Attorney General may subpoena additional information or witnesses, require and
administer oaths, require sworn statements, take depositions, and use related discovery
procedures for purposes of the hearing and at any time prior to making a decision on the material
change transaction.

At least 15 days prior to a public hearing, the Attorney General must provide notice of the time
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and place of the hearing on the Attorney General's website and to any person who has requested
notice of the hearing in writing. Additionally, the partiesto the transaction must also provide
notice of the time and place of the hearing through publication in various forums and locations
specified in the bill. The notice of the time and place of the meeting must be provided in English
and in the languages spoken in the county or counties in which the hospitals, hospital systems,
provider organizations, or other health care facilities that are the subject of the material change
transaction are located.

Within 15 business days of the last public hearing, the Attorney General must compile a
summary report of each public hearing proceeding and post the summary report on the Attorney
General's website.

Health Equity Assessment.

For specified material change transactions that are not limited to preliminary review, the
Attorney General must hire an independent contractor to prepare a health equity assessment,
subject to certain requirements. In creating the assessment, the contractor must engage with and
provide input in the assessment from various specified entities, experts, organizations, advocates,
community members, transaction parties, and others.

The assessment must include specified information and data to inform the Attorney General asto
whether the parties meet the requirements for amaterial change transaction. The information
contained in the assessment must be used by the Attorney General's Office in determining
whether to impose conditions or modifications on the transaction, or to disapprove the
transaction. The assessment must be posted on the Attorney General's website.

Stakeholder Review.

The Attorney General may appoint areview board of stakeholders to conduct a comprehensive
review and make recommendations as to whether a specified material change transaction not
limited to preliminary review meets all requirements. A review board convened by the Attorney
General must consist of members of the communities affected by the transaction, consumer
advocates, and health care experts. No more than one-third of the members of the review board
may be representatives of institutional health care providers. The Attorney General may not
appoint to areview board an individual who is employed by or has a contract with a party to the
material change transaction or is employed by a competitor that is of asimilar sizeto a party to
the material change transaction.

Disapproved, Conditional, or Modified Transactions.

The Secretary of State may not accept any forms or documents in connection with any material
change transaction if the Attorney General has disapproved the transaction or the partiesto the
transaction have not agreed to conditions or modifications imposed by the Attorney General.

The Attorney General may seek an injunction to prevent any material change transaction that has
been disapproved by the Attorney General or that does not incorporate any conditions or
modifications imposed by the Attorney General.
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Finalization and Monitoring.

Once amaterial change transaction isfinalized the parties must inform the Attorney General.

For at least 10 years, the Attorney General must monitor the parties and any successor's ongoing
compliance and must require annual reports from the parties or any successors to ensure
compliance with state law and any conditions or modifications imposed on the transaction. The
Attorney General may request information and documents and may conduct on-site compliance
audits.

The Attorney General must regularly provide the opportunity for the public to submit written
comments and may, in its discretion, contract with experts and consultants.

If the Attorney General has any reason to believe the parties or successors no longer meet the
requirements of state law or conditions or modifications imposed on the transaction, the Attorney
General must conduct an investigation, subject to public notice and community input. The
Attorney General must publish areport of itsfindings.

If the Attorney General determines the parties or successors no longer meet the requirements of
state law or conditions or modifications imposed on the transaction, the Attorney General must
issue an order directing the parties or successors to come into compliance and atimeline for
doing so. If the parties or successors fail to do so, the Attorney General may impose civil fines
of no less than $10,000 per day until the parties or successors comply with the order and may
take legal action.

The Attorney General, in consultation with provider organizations, is required to develop a
simple form that parties or successors subject to specified notice requirements must submit each
year for 10 years to demonstrate the overall level of careto individuals on Medicaid or who are
uninsured or underinsured has not materially lowered and that the percentage of total patient
revenue that comes from Medicaid or local, state, or federal funding to provide care to uninsured
or underinsured individual s has not dropped below 50 percent.

Enforcement.

The Attorney General may take legal action to enforce the chapter of state law governing
material changes in health care markets, any conditions or modifications the Attorney General
imposes on amaterial change transaction, or any order the Attorney General issues to enforce
these requirements. The Attorney General may obtain restitution, injunctive relief, civil
penalties, disgorgement of profits, attorneys' fees, and such other relief as the court deems
necessary to ensure compliance.

Use of Information.

Additional information requested by the Attorney General must be maintained in the same
manner and under the same protections as required by the provisions of the CPA that restrict the
use of information produced under civil investigative demands. The information must not be
produced for inspection or copying pursuant to the Public Records Act by the person who
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produced the information unless otherwise ordered by a court for good cause.

The parties to specified material change transactions may designate portions of documents
confidential if the information is sensitive financial, commercial, or proprietary information or is
protected from disclosure by state or federal law. Confidential materials provided by a party to a
material change transaction that is subject to review by the Attorney General must be maintained
as confidential materials and are not subject to disclosure under the Public Records Act.
However, all materials provided during public hearings are considered public records.

Authorization to Adopt Rules and Contract.

The Attorney General is authorized to adopt rules necessary to implement the chapter of state
law governing material changes in health care markets, and to contract with and provide
reasonable reimbursement to qualified persons to assist in determining whether parties or
successors are in compliance with all requirements.

Required Studies.

By January 2026 the Attorney General must complete a study on the impact of health care
mergers and acquisitions in Washington between health carriers and hospitals, hospital systems,
or provider organizations. The study must include effects on health care costs and quality of
care.

Every four years, the Attorney General must commission a study of the impact of material
change transactions in Washington. The study must review material change transactions
occurring during the previous four-year period and include an analysis of effects on health care
costs and quality of care. Thefirst study must be commissioned no later than January 1, 2028.

Definitions.
The definition of "contracting affiliation” is modified to exclude arrangements where at least one
entity in the arrangement is owned or operated by a state entity.

The definition of "health care services" is modified to note health care services may be provided
virtually, on-demand, or in brick-and-mortar settings.

"Affiliate" is defined as a person that directly, or indirectly through one or more intermediaries,
controls or has ownership of, is controlled or owned by, or is under common control or
ownership of aperson. A provider organization that is not otherwise affiliated with a hospital or
hospital system is not considered an affiliate of a hospital or hospital system solely on the basis
that it contracts with the hospital or hospital system to provide facility-based services including,
but not limited to, emergency, anesthesiology, pathology, radiology, or hospital services.

"Gender affirming care” is defined as a service or product that a health care provider prescribes
to an individual to treat any condition related to the individual's gender identity and is prescribed
in accordance with generally accepted standards of care. Gender affirming care must be covered
in amanner compliant with the federal Mental Health Parity and Addiction Equity Act of 2008
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and the federal Patient Protection and Affordable Care Act of 2010. Gender affirming care can
be prescribed to two spirit, transgender, nonbinary, intersex, and other gender diverse
individuals.

"Reproductive health care” is defined as any medical services or treatments, including
pharmaceutical and preventive care services or treatments, directly involved in the reproductive
system and its processes, functions, and organs involved in reproduction, in al stages of life.

"Successor persons' is defined as persons formed by, resulting from, or surviving any material
change transaction under this chapter.

Appropriation: None.
Fiscal Note: Preliminary fiscal note available.

Effective Date: The bill takes effect on January 1, 2025.

House Bill Analysis -11- ESB 5241



