HOUSE BILL REPORT
ESSB 5546

As Reported by House Committee On:
Regulated Substances & Gaming

Title: An act relating to establishing a Washington state cannabis commission.
Brief Description: Establishing a Washington state cannabis commission.

Sponsors:. Senate Committee on Labor & Commerce (originally sponsored by Senators
Shewmake, Lovick, Keiser, King, Stanford, Conway and Wilson, C.).

Brief History:
Committee Activity:
Regulated Substances & Gaming: 3/20/23, 3/21/23, 3/27/23 [DPA].

Brief Summary of Engrossed Substitute Bill
(As Amended By Committee)

» Authorizes the creation of the Washington State Cannabis Commission
(Commission) if approved in areferendum by a majority of active
cannabis producers and active cannabis producer/processors voting.

 Imposes conditions on a referendum being conducted prior to July 1,
2025, tied to separate cannabis social equity legislation being enacted
and implemented.

» Specifies that the Commission would consist of cannabis producers,
producer/processors, and the Director of the Washington State
Department of Agriculture (WSDA), and would be funded by
assessments on producers and producer/processors.

» Specifies purposes of the Commission including planning and
conducting programs, funding research, advising government agencies,
advancing knowledge and practice, and other purposes.

 Grants the Commission powers and duties and includes certain oversight
of the Commission by the Director of the WSDA.

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.
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HOUSE COMMITTEE ON REGULATED SUBSTANCES & GAMING

Majority Report: Do pass as amended. Signed by 6 members. Representatives Kloba,
Co-Chair; Wylie, Co-Chair; Stearns, Vice Chair; Morgan, Orwall and Reeves.

Minority Report: Do not pass. Signed by 5 members: Representatives Chambers,
Ranking Minority Member; Robertson, Assistant Ranking Minority Member; Cheney,
Walsh and Waters.

Staff: Peter Clodfelter (786-7127).
Background:

There are 21 agricultural commodity commissions related to specific commoditiesin
Washington. Commissions are funded by assessments on producers of the commodities
within Washington. Several of the commodity commissions are established in law,
including the Washington A pple Commission, the Washington Dairy Products Commission,
the Washington Wine Commission, the Washington Beer Commission, the Washington
Grain Commission, and others. The Washington State Department of Agriculture (WSDA)
established additional agricultural commodity commissions through a processin the
Washington Agricultural Enabling Act. The Director of the WSDA, or the Director's
authorized representative, is amember of each commodity commission.

Summary of Amended Bill:

Referendum of Active Cannabis Producers and Producer/Processors to Establish the
Washington State Cannabis Commission.

Upon receipt of a petition containing the signatures of five active cannabis producers or
active cannabis producer/processors, to implement the bill and to determine participation in
the Washington State Cannabis Commission (Commission) and assessment, the Director of
the Washington State Department of Agriculture (WSDA) (Director) must conduct a
referendum of active cannabis producers and active cannabis producer/processors.

However, no referendum may be conducted until July 1, 2025, unless the Director receives
written notice from the Liquor and Cannabis Board (L CB) that, pursuant to separate
legidlation enacted after January 1, 2023, the LCB has issued or reissued the maximum
number of cannabis producer and processor licenses made available for issuance or
reissuance to applicants meeting social equity criteria under the terms of the separately
enacted legidlation.

When that condition is no longer in effect, a referendum must be conducted within 60 days

of receipt of the petition. The WSDA must establish alist of active cannabis producers and
active cannabis producer/processors eligible to vote in the referendum in collaboration with
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the LCB and the Department of Revenue. Inadvertent failure to notify an active cannabis
producer or active cannabis producer/processor does not invalidate a proceeding. A
cannabis producer or producer/processor is considered active if the business reported gross
income subject to the Business and Occupation Tax in the calendar year before the date of a
referendum.

The requirements of assent or approval of areferendum are met if at least 51 percent by
numbers of the participants in the referendum vote affirmatively, and at least 40 percent of
the active cannabis producers and 40 percent of the active cannabis producer/processors
have been represented in the referendum to determine assent or approval of participation
and assessment.

If the Director determines that the requisite assent has not been given in the referendum, the
Director must take no further action to implement or enforce the bill. Upon completion of
the referendum, the WSDA must tally the results of the vote and provide the results to
participants. The WSDA must create rules for an active cannabis producer or an active
cannabis producer/processor to dispute the results of a vote within 60 days from the
announced results. The Director is not required to hold a referendum more than once in any
12-month period. The Director may conduct voting on areferendum by electronic means,
paper ballots, or both.

Within 60 days of the Director determining that requisite assent has been givenin a
referendum, the Director must establish the Commission to:

 plan and conduct programs for cannabis-related matters,

* provide funding for conducting research in accordance with the Commission's rules,

» coordinate with and advise interested parties regarding cannabis-related matters,

* coordinate with interested parties to standardize methods by which to identify and
determine the genetics, strains, cultivars, phenotypes, standards, and grades of
cannabis, and advise on cannabis packaging and labeling requirements;

 conduct reviews, surveys, and inquiries regarding market metrics and analytics,
including trends, revenues, profitability, projections, production, business practices,
and other economic drivers of the cannabis industry;

* inform and advise cannabis producers and cannabis producer/processors on cannabis-
related matters, including, without limitation, educational information on cannabis
cultivation, usage, risks, and related technical and scientific developments;

* provide cannabis-related education and training to cannabis producers, cannabis
producer/processors, cannabis researchers, and their employees, which may include
education and training on cannabis health and safety information;

 provide information and services for meeting resource conservation objectives of
cannabis producers and cannabis producer/processors,

* assist and cooperate with federal, state, and local government agenciesin the
investigation and control of pests, diseases, and other factors that could adversely
affect the cultivation, quality, and safety of cannabis produced in Washington;

» advance the knowledge and practices of cannabis production in Washington through

House Bill Report -3- ESSB 5546



research and testing methods to improve pest management, worker protection, safety
training, energy efficiency, and environmental protection;

support Washington's policies and work to improve socia equity in the cannabis
industry by: (@) increasing participation in licensed cannabis production and licensed
cannabis production and processing by personswho residein, or haveresided in, a
disproportionately impacted area, or who are both a socially and economically
disadvantaged individual as defined by the Office of Minority and Women's Business
Enterprises; and (b) raising awareness about and working to eliminate unconscious
bias,

limit youth access and youth exposure to cannabis,

enable cannabis producers and cannabis producer/processors, in cooperation with the
Commission, to: (a) develop and engage in research, including, without limitation,
discovering better and more efficient production, irrigation, odor mitigation,
processing, transportation, handling, packaging, and use of cannabis and cannabis
products; and (b) discover and develop new and improved cultivars,

establish uniform grading and proper preparation of cannabis products for market;
protect the interest of consumers and Washington by advising on the overall
production of cannabis; and

advance the knowledge and practices of processing cannabis in Washington.

The Commission isrequired to:

elect achair and other officers by a majority vote of the Commission or in accordance
with bylaws adopted by the Commission;

adopt, rescind, and amend bylaws and other internal rules necessary for the
administration and operation of the Commission and for carrying out its duties;
administer and enforce the provisions of the bill;

designate a public records officer, rules coordinator, and other representatives
required under laws governing state agencies and commissions;

comply with al other laws applicable to state agencies and commissions;

ingtitute and maintain in its own name any legal actions, including actions by
injunction, mandatory injunction, civil recovery, or proceedings before administrative
tribunals or other governmental authorities necessary to carry out the bill, and to sue
and be sued as a commission, without individual liability for acts of the Commission
within the scope of the powers conferred by the bill; and

keep accurate records of all receipts and disbursements, which must be open to
inspection and audit by the State Auditor or its designee at |least every five years and
at any time by a duly appointed internal auditor by majority vote of the Commission.

The Commission is authorized to:

employ and discharge, in its discretion, managers, secretaries, agents, attorneys, and
employees, and engage the services of independent contractors as the Commission
deems necessary to fulfill duties, and to fix compensation (however, until assessment
collections equal at least $1,000,000, the Commission must contract for staff
support);
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acquire and transfer personal and real property, establish offices, incur expenses,
enter into contracts and cooperative agreements, and create such debt and other
liabilities as may be reasonable to fulfill its duties,

make necessary disbursements for routine operating expenses and expend funds for
all authorized activities,

cooperate with interested parties to fulfill its duties;

serve as aliaison on behalf of the general cannabis producing and processing
industries to the LCB and other interested parties, and not on behalf of any individual
cannabis producer or cannabis producer/processor;

solicit, accept, retain, and expend any gifts, bequests, contributions, or grants from
private persons or public agenciesto carry out the law;

retain the services of private legal counsel, which is subject to the appointment and
approval by the Office of the State Attorney General;

engage in appropriate activities and events to support authorized Commission
activities;

participate in meetings, hearings, and other proceedings regarding cannabis,

obtain from the LCB, alist of the names and addresses of cannabis producers,
cannabis processors, cannabis producer/processors, and cannabis retailers, and other
available data from the state as requested by the Commission;

acquire, create, develop, and own intellectual property rights, licenses, and patents,
and to collect royalties resulting from the sale or licensing of commission-funded
research (however, results and recommendations from research conducted or funded
by the Commission must be available to al cannabis producers and cannabis
producer/processors without charge, except for reasonabl e costs as the Commission
may determine);

speak on behalf of the Washington State government regarding agricultural
production of cannabisin this state, subject to oversight of both the Director of the
WSDA and the Director of the LCB,;

possess cannabis products for the limited purposes of the bill;

adopt rules to implement the bill (rules are subject to approval by the Director); and
exercise other powers and duties reasonably necessary to carry out the bill.

M embership of the Commission.

The Commission is composed of the following 13 voting members:

eight cannabis producer or cannabis producer/processor members, two each from
District 1, District 2, District 3, and District 4;

one statewide at-large cannabis producer or cannabis producer/processor member
who islicensed by the LCB pursuant to social equity criteria under separately enacted
legidlation;

one statewide tier one cannabis producer or cannabis producer/processor member
from any district;

one statewide tier two cannabis producer or cannabis producer/processor member
from any district;

one statewide tier three cannabis producer or cannabis producer/processor member
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from any district; and
* the Director.

The four districts are defined as geographical areas that each include specific counties.
Each member of the Commission other than the Director must be 21 years of age or older,
be a citizen and resident of Washington, directly hold or be named an owner in whole or
majority part of an entity holding the relevant business license issued by the LCB. The
license must not be suspended at the time of nomination, election, or appointment and must
not be suspended at any time during the member's term.

Each member of the Commission, other than the Director, must also be an officer or
employee of a corporation, firm, partnership, association, or cooperative that has been
engaged in the active production of cannabis within Washington for a period of three years
and have, during that period, derived a substantial portion of their income from cannabis
production. However, the member of the Commission who is a statewide at-large cannabis
producer or cannabis producer/processor member who is licensed by the LCB pursuant to
socia equity criteriais not subject to the requirements that the member be engaged in the
active production of cannabis within Washington for a period of three years and have,
during that period, derived a substantial portion of their income from cannabis production.

Members must continue to meet membership qualifications throughout their term.
Commission members must complete training on unconscious bias.

Seven voting members constitute a quorum of the Commission. The Commission members
may be reimbursed for expenses incurred in the performance of their duties in accordance
with laws governing mileage, subsistence, lodging and refreshment, and per diem
allowances for members of commissions.

The Director must select initial members to appoint to the Commission from a pool of self-
nominated cannabis producers or cannabis producer/processors from District 1, District 2,
District 3, and District 4. The Director has discretion in determining which members are
appointed to the term limits but, within 90 days after the effective date of the bill, must
appoint theinitial Commission members in accordance with the following:

 four members must be appointed for a one-year term;

 four members must be appointed for atwo-year term; and

 four members must be appointed for athree-year term.

The Commission must establish by rule the process by which the Commission members are
elected and any vacancy appointments are made. When making initial and replacement
appointments, the Director must give priority to persons representing the diverse
communities of the state to maintain a balanced representation of members where
practicable.

Oversight by the Director of the Washington State Department of Agriculture.
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The WSDA serves as the Commission's rules coordinator and rules adopted by the
Commission must be approved by the Director. Additionally, on afiscal year basis and
before each fiscal year begins, the Commission must develop and submit to the Director a
budget, any plans concerning, without limitation the establishment, issuance, effectuation,
or administration of internal governance issues and the initiation or establishment of any
rule making. The Director must provide atimely review and approve or deny each
submission. Additionally, the Director must review the Commission's education program to
ensure its consistency with applicable state and federal laws.

Deposits and Expenditures.

The Commission must deposit moneys collected in a separate account in the name of the
Commission in any bank that is a state depository. All expenditures and disbursements
made from the account may be made without the necessity of a specific legidative
appropriation.

Use of Financial and Commercial Information.

Financial and commercial information and records submitted to the LCB or the Commission
to administer the bill may be shared between the LCB and the Commission. The
information or records may also be used, if required, in any action or administrative hearing
relative to the Commission. The issuance of general statements based upon the reports of a
cannabis producer or cannabis producer/processor is permissible if the statements do not
identify a specific licensee. The publication by the Director or the Commission of the name
of a cannabis producer or cannabis producer/processor violating alaw related to the
Commission and a statement of the violation is also permissible.

Liability.

Obligations incurred by the Commission and any other liabilities or claims against the
Commission must be enforced only against the assets of the Commission and, except to the
extent of such assets, no liability for the debts or actions of the Commission exists against
either the State of Washington or any subdivision or instrumentality or against any member,
employee, or agent of the Commission or the State of Washington in their individual
capacity. Except as otherwise provided in law, neither the Commission members, nor
Commission employees, may be held individually responsible for errors in judgment,
mistakes, or other acts, either of commission or omission, as principal, agent, person, or
employee, except for their own individual acts of dishonesty or crime.

Reimbursement of Agency Costs.

All costsincurred by the LCB and the WSDA, including staff support and the adoption of
rules or other necessary actions must be reimbursed by the Commission. The costs incurred
must includeinitial estimates of work and line-item accounting of the costs incurred.

Agricultural Commodity Assessments to Fund the Commission.
Pursuant to referendum conducted under the bill, to provide for permanent funding of the
Commission, the LCB must impose and collect an assessment from all cannabis producers
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and cannabis producer/processors. Theinitial rate of assessment is:
» 0.29 percent of all sales revenue conducted by a cannabis producer who isnot a
cannabis producer/processor subject to the assessment below; and
 0.145 percent of all sales revenue conducted by a cannabis producer/processor.

After the initial assessment is approved, the Commission may modify the assessment if
submitted for approval by referendum. The requirements of assent or approval of a
referendum are met if:
* at least 60 percent by numbers of the participantsin the referendum vote affirmatively
to approve the modification; and
* at least 40 percent of the active cannabis producers and 40 percent of the active
cannabis producer/processors have been represented in the referendum to determine
assent or approval of the modification.

Assessments collected must be disbursed at least quarterly to the Commission for usein
carrying out the law. Until October 31, 2028, the assessments do not apply to a cannabis
producer or cannabis producer/processor licensed under Cannabis Socia Equity Program.

State Civil Service Law Exemption.
The State Civil Service Law does not apply to officers and employees of the Commission.

Amended Bill Compared to Engrossed Substitute Bill:

The amended bill makes the following changes to the substitute bill:

* addsintent that the Washington State Cannabis Commission (Commission) is
intended to support social equity effortsin the cannabis industry;

» maodifies the Commission's purposes as follows. (a) eliminates the purpose of
fostering conditions favorable to investment in cannabis produced in Washington in
accordance with state and federal laws; (b) removes areference to ensuring reliable
and economical cannabis product in Washington, in the context of the purpose of
discovering and developing new and improved cultivars; (c) removes areference to
ensuring a balanced and sufficient supply of cannabis and cannabis products of good
quality during all seasons and at all times, in the context of the purpose of protecting
the interest of consumers and Washington by advising on the overall production of
cannabis; and (d) adds a purpose of the Commission to support Washington's policies
and work to improve socia equity in the cannabis industry by increasing participation
in licensed cannabis production and licensed cannabis production and processing by
persons who reside in, or have resided in, a disproportionately impacted area, or who
are both a socially and economically disadvantaged individual as defined by the
Office of Minority and Women's Business Enterprises, and raising awareness about
and working to eliminate unconscious bias,

* requires Commission members to complete training on unconscious hias,

 gpecifiesthat no referendum to establish the Commission may be conducted until July
1, 2025, unless the Director of the Washington State Department of Agriculture
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receives written notice from the liquor and cannabis board (L CB) that, pursuant to
separate legisation enacted after January 1, 2023, the LCB hasissued or reissued the
maximum number of cannabis producer and processor licenses made available for
issuance or reissuance to applicants meeting social equity criteria under the terms of
the separately enacted legisation; and

 gpecifiesthat the statewide at-large cannabis producer or cannabis producer/processor
member of the 13-member commission: (a) must be licensed by the LCB pursuant to
social equity criteria under separately enacted legislation expanding the existing
Cannabis Social Equity Program to include issuing or reissuing cannabis producer
and processor licenses; and (b) is not subject to the requirements that the member be
engaged in the active production of cannabis within Washington for a period of three
years and have, during that period, derived a substantial portion of their income from
cannabis production.

Appropriation: None.
Fiscal Note: Available.

Effective Date of Amended Bill: The bill takes effect 90 days after adjournment of the
session in which the bill is passed.

Staff Summary of Public Testimony:

(In support) Agricultural research and development has led to major improvementsin
agricultural practices and efficiencies. The federal status of cannabisisabarrier to the
cannabis industry benefiting from these types of programs for other agricultural products. It
is challenging to find answers to basic questions such as related to nitrogen application, pest
management, and pesticide use. Agricultural commodity commissions exist for avariety of
agricultural products where producers pay an assessment that funds public good for their
industry. Multiple farmers can pool resources to conduct research that may be beyond the
scope of what any individual farmer could accomplish alone. A report on agricultural
commissions in Washington found that the majority of producers are happy with the work
of their commission. The referendum in the bill will allow the cannabis industry to vote on
whether it would like the Washington State Cannabis Commission (Commission) created.
Marketing activities are intentionally omitted from the work of this Commission. Research
and development activities are the focus. Workers safety, product safety, and
environmental stewardship practiceswill all benefit. With the possibility of federa
legalization of cannabis, this bill will help Washington be at the forefront. The largest, most
well-funded companies are against thisbill. The bill isegalitarian. Agricultural commodity
commissions provide knowledge and best practicesto all individual members. The bill will
not interfere with improving social equity within the cannabis industry. Significant work
has gone into this bill for seven years. Concerns that have previously been raised in
opposition are accounted for in thisbill. The assessment amount is designed be affordable
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and alow amount. A business selling $1 million of product per year would pay $100 per
month in assessments. This could fund alot of research. The Director of the Washington
State Department of Agriculture has oversight over all research and other activities of the
Commission. Farmers should get a vote on this policy.

(Opposed) A commission for the cannabis industry is unnecessary at thistime. Wait until
interstate cannabisislegal. Marketing to other statesis one of the big roles of commodity
commissions, and that role is specifically excluded in this bill. A commission focused only
on research isuncommon. The costs of the assessments are problematic. The charge may
be called an assessment, but it isthe same as atax for the industry. There is double taxation
involved in thishill. 1f abusinessislicensed only as a producer, that business would be
taxed when selling to a processor, who would then be taxed again when the processor sells
the product. A business group estimates it will be subject to a $50,000 assessment.
Regarding the vote to authorize the Commission, only 40 percent or producers and
producer/processors would have to participate in the referendum, which means that 21
percent of the industry could vote to create the Commission and authorize the assessment.
A greater percent of the industry should have to participate in the referendum. There are
other problems with the bill and it should be worked on in future years. Cannabis producers
are already facing financial pressure and the last thing needed is another unnecessary
expense. Wait to see what impact the separate social equity legislation may have on the
industry and market before establishing this Commission. There has not been a sufficient
opportunity for industry input in developing this bill. The provision on uniform grading
could allow for price fixing and violate the federal Sherman Act, which prohibits
agreements among competitors to fix prices or engage in anti-competitive activity. The
provision for the Commission to advise on the overall production of cannabisleadsto a
cartel, which is when two or more firms agree to restrict supply or fix the price of agood in
an industry.

Persons Testifying: (In support) Senator Sharon Shewmake, prime sponsor; Burl Bryson
and Lara Kaminsky, The Cannabis Alliance; Shawn DeNae Wagenseller, Washington Sun
and Craft Growers and The Cannabis Alliance; and Peter Manning, Black Excellencein
Cannabis.

(Opposed) Ezra Eickmeyer, Producers Northwest; Bethany Rondeaux; Vicki
Christophersen, Washington CannaBusiness Association; and Keegan Skeate.

Persons Signed In To Testify But Not Testifying: Mike Asai, Black Excellence In

Cannabis; John Worthington; Lukas Hunter, Harmony Farms; German Burtscher, Artizen;
and Kelly McLain, Washington State Department of Agriculture.
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