SENATE BILL REPORT
SB 5748

As Reported by Senate Committee On:
Ways & Means, March 16, 2023

Title: An act relating to clarifying the excise tax treatment of meals furnished to tenants of
senior living communities as part of their rental agreement.

Brief Description: Clarifying the excise tax treatment of meals furnished to tenants of senior
living communities as part of their rental agreement.

Sponsors. Senators Muzzall, Mullet and Shewmake.

Brief History:
Committee Activity: Ways & Means. 3/09/23, 3/16/23 [DPS].

Brief Summary of First Substitute Bill

» Exempts meals furnished to tenants of senior living communities as part
of their rental agreement from excise taxation.

SENATE COMMITTEE ON WAYS & MEANS

Majority Report: That Substitute Senate Bill No. 5748 be substituted therefor, and the
substitute bill do pass.

Signed by Senators Rolfes, Chair; Robinson, Vice Chair, Operating & Revenue,
Gildon, Assistant Ranking Member, Operating; Schoesler, Ranking Member, Capital;
Warnick, Assistant Ranking Member, Capital; Billig, Boehnke, Braun, Conway, Dhingra,
Hasegawa, Hunt, Keiser, Muzzall, Nguyen, Pedersen, Saldafia, Torres, Van De Wege,
Wagoner and Wellman.

Staff: Jeffrey Mitchell (786-7438)

Background: Business and Occupation Tax. Washington's major business tax is the
business and occupation (B&O) tax. The B&O tax is imposed on the gross receipts of

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.
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business activities conducted within the state, without any deduction for the costs of doing
business. Businesses must pay the B& O tax even though they may not have any profits or
may be operating at aloss. A taxpayer may have more than one B& O tax rate, depending
on the types of activities conducted. Maor B& O tax rates are 0.471 percent for retailing;
0.484 percent for manufacturing, wholesaling, and extracting; and depending on the size of
the business as determined by gross income, either 1.5 or 1.75 percent for services and
activities not classified elsewhere. Severa preferential rates as well as increased rates or
surcharges also apply to specific business activities.

Retail Sales and Use Tax. Retail sales taxes are imposed on retail sales of most articles of
tangible persona property, digital products, and some services. A retail sale is a sae to the
final consumer or end user of the property, digital product, or service. If retail sales taxes
were not collected when the user acquired the property, digital products, or services, then
use taxes apply to the value of property, digital products, or services when used in this state.
The state, most cities, and al counties levy retail sales and use taxes. The state sales and use
tax rate is 6.5 percent. Local sales and use tax rates vary from 0.5 percent to over 3 percent,
depending on the location.

The sale of meals to consumers is generally considered to be a retail sale subject to retail
salestax and B& O tax under the retailing classification. However, hospitals, nursing homes,
assisted living facilities and similar health care facilities are not considered to be making
retail sales of meals when furnishing meals as part of the health care services provided to
their patients or residents.

In contrast, meals furnished to tenants living independently in a senior living facility and
not paying for health-related services as part of their rent are retail sales of the meals. The
facility must collect retail salestax and pay retailing B& O tax on the fair selling price of the
meals, even if the facility does not separately itemize the charge for the meals. If the facility
does not keep records showing the fair selling price of the meas, the Department of
Revenue (DOR) requires the tax to be calculated on double the cost of the meals served,
including the cost of purchasing the food, preparing and serving the meals, and all other
incidental costs, including overhead expenses.

Tax Preference Review Reguirements. State law provides a range of tax preferences that
confer reduced tax liability upon a designated class of taxpayer. Tax preferences include
tax exclusions, deductions, exemptions, preferential tax rates, deferrals, and credits.
Legidation that establishes or expands atax preference must include atax preference
performance statement (TPPS) that identifies the public policy objective of the preference,
as well as specific metrics the Joint Legislative Audit and Review Committee (JLARC) can
use to review the effectiveness of the preference in achieving its stated public policy
objectives. Tax preferences must be reviewed by JLARC at least once every ten years,
unless state statute requires otherwise. All new tax preferences automatically expire after
ten years unless an alternative expiration date is provided or the tax preference is exempt
from expiration. To assist the Legislature in its evaluation of economic development-related
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tax preferences, taxpayer beneficiaries are required to file annual tax preference
performance reports detailing wages and employment of the taxpayer as well as tax savings
from the tax preference.

Summary of Bill (First Substitute): A retail sales and use tax exemption is created for
meals furnished to those tenants of assisted living facilities and continuing care facilities
that are living independently and not paying for health care services as part of their rental
agreement.

Amounts received for food, drink, or meals furnished by a senior living community to
tenants as part of arental or residency agreement for which no separate charge is made are
exempt from B& O tax.

The bill is exempt from the automatic 10-year expiration date and JLARC review.

EFFECT OF CHANGES MADE BY WAYS & MEANS COMMITTEE (First
Substitute):

» Makes the amendatory provisions creating tax relief more simple and efficient—the
language excluding the sale of food, drink, or meals from the statutory definition of
retail saleisreplaced with sales and use tax exemptions.

» Clarifies that the B&O tax exemption for food, drink, or meals applies only if the
rental or residency agreement constitutes a lease or rental of real estate exempt from
B&O tax.

» Clarifies the definition of “senior living community” by requiring the facility to be
specifically licensed or registered under applicable law.

» Eliminates the retroactivity provision.

Appropriation: None.

Fiscal Note: Available.

Creates Committee/Commission/Task Forcethat includes L egislative members: No.
Effective Date: Ninety days after adjournment of session in which bill is passed.

Staff Summary of Public Testimony on Original Bill: The committee recommended a
different version of the bill than what was heard. PRO: This is a simple bill that will
address unfair, escalating costs. If this bill is not passed, many retirement home residents
will have to give up eating so that they can afford to buy their prescriptions. Costs for
seniors have gone up 17% this year in rent and taxes, and many are living off fixed income.

This bill will help residents in senior living communities as well as the whole state.

OTHER: There are some issues with the current bill, but a substitute is in progress that will
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make it more administrable.

Persons Testifying: PRO: Senator Ron Muzzall, Prime Sponsor; Barbara Lane; Roman
Daniels-Brown, WA Health Care Association.

OTHER: Steve Ewing, Department of Revenue.

Persons Signed In To Testify But Not Testifying: No one.
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