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Chapter 460-10
DEFINITIONS

Definitions—Costs of selling. [Order 11, § 460-10—
040, filed 3/3/72. Formerly WAC 308-132-020.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460—10A WAC.
Definitions—Recognized securities manuals. [Order
11, § 460-10-100, filed 3/3/72. Formerly WAC
308-132-178.] Repealed by Order 304, filed
2/28/7s, effective 4/1/75. See chapter 460-10A
WAC.

Chapter 460-16
GENERAL RULES FOR ISSUANCE

Opinion of counsel. [Order 11, § 460-16-050, filed
3/3/72. Formerly WAC 308-132-080.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-16A WAC.

Bond on treasurer. [Order 11, § 460-16-060, filed
3/3/72. Formerly WAC 308-132-070.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-16A WAC.

460-16-080

460-16-100

460-16-150

460-16-210

460-16-220

460-16-260

460-16-270

460-16-320

460-16-350

460-16-390

460-16-400

460-16-410

460-16-420

460-16-430

460-16-440

460-16-450

Subscription agreement. [Order 11, § 460-16-080,
filed 3/3/72. Formerly WAC 308-132-186.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-16A WAC.

Offering circular. [Order 11, § 460-16-100, filed
3/3/72. Formerly WAC 308-132-100.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-16A WAC.

Other documents required for registration by
coordination. [Order 11, § 460-16-150, filed 3/3/72.
Formerly WAC 308-132-184.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-16A WAC.

Nonvoting stock. [Order 10, § 460-16-210, filed
11/12/71. Formerly WAC 308-132-310.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-16A WAC.

Cheap stock. [Order 10, § 460-16-220, filed
11/12/71. Formerly WAC 308-132-340.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-16A WAC,

Options and warrants. [Order 10, § 460-16-260, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-16A WAC,
Standards for options and warrants. [Order 10, §
460-16-270, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-16A WAC.

Quarterly reports. [Order 11, § 460-16-320, filed
3/3/72. Formerly WAC 308-132-174.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-16A WAC.

Financial statements. {Order 11, § 460-16-350, filed
3/3/72. Formerly WAC 308-132-176.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-16A WAC,

Notice of termination of offering—Change of officers.
[Order 11, § 460-16-390, filed 3/3/72. Formerly
WAC 308-132-090.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-16A
WAC.

Promoter's investment. [Order 10, § 460-16-400,
filed 11/12/71. Formerly WAC 308-132-180.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-16A WAC.

Promotional securities—Standard. [Order 11, § 460—
16410, filed 3/3/72. Formerly WAC 308-132-110.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-16A WAC.

Reimbursement for promotion expense—Standard.
[Order 11, § 460-16-420, filed 3/3/72. Formerly
WAC 308-132-120.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-16A
WAC.

Escrow. [Order 11, § 460-16-430, filed 3/3/72.
Formerly WAC 308-132-030.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-16A WAC.,

Consent to transfer. [Order 11, § 460-16-440, filed
3/3/72. Formerly WAC 308-132-040.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-16A WAC.

Waivers. [Order 11, § 460-16-450, filed 3/3/72.
Formerly WAC 308-132-050.] Repealed by Order
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304, filed 2/28/75, effective 4/1/75. See chapter
460-16A WAC.

Voting rights. [Order 11, § 460-16-460, filed 3/3/72.
Formerly WAC 308-132-060.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-16A WAC.

Rules relating to impound—Impound of funds.
[Order 11, § 460-16-510, filed 3/3/72. Formerly
WAC 308-132-170.] Repealed by Order 304, filed
2/28/175, effective 4/1/75. See chapter 460-16A
WAC.

Release of funds from impound. [Order 11, § 460-
16-520, filed 3/3/72. Formerly WAC 308-132-172.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-16A WAC.

Chapter 460-20
BROKER-DEALERS

Minimum net capital requirement rule. [Order 11, §
460-20-100, filed 3/3/72. Formerly WAC 308-132—
130.] Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-20A WAC.

Minimum net capital requirement rule—Definitions.
[Order 11, § 460-20-120, filed 3/3/72. Formerly
WAC 308-132-132.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-20A
WAC.

Minimum net capital requirement rule—Exceptions.
[Order 11, § 460-20-130, filed 3/3/72. Formerly
WAC 308-132-134.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-20A
WAC.

Rules relating to broker—dealers—Records required of
dealers. [Order 11, § 460-20-200, filed 3/3/72.
Formerly WAC 308-132-162.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460—20A WAC.

Rules relating to broker—dealers—Unethical conduct.
[Order 11, § 460-20-300, filed 3/3/72. Formerly
WAC 308-132-164.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460—20A
WAC.

Rules relating to broker—dealers—Switching mutual
funds. [Order 11, § 460-20-320, filed 3/3/72.
Formerly WAC 308-132-166.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-20A WAC.

Rules relating to broker—dealers—Salesman for only
one issuer. [Order 11, § 460-20-400, filed 3/3/72.
Formerly WAC 308-132-180.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-20A WAC.

Rules relating to broker—dealers—Part-time
salesman. [Order 11, § 460-20-410, filed 3/3/72.
Formerly WAC 308-132-182.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-20A WAC.

Chapter 460-24
INVESTMENT ADVISERS

Investment advisers—Where rules apply. [Order 11, §
460-24-010, filed 3/3/72. Formerly WAC 308-132—
200.] Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC.

Use of the term "investment counsel." [Order 11, §
460-24-030, filed 3/3/72. Formerly WAC 308-132—
330.] Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC.

Use of the term "investment counsel"—Examination
required. [Order 11, § 460-24-050, filed 3/3/72.
Formerly. WAC 308-132-210.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-24A WAC.

Use of the term "investment counsel"—Financial
statements required of investment advisers. [Order
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11, § 460-24-060, filed 3/3/72. Formerly WAC
308-132-220.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-24A
WAC.

Advertising—General policy. [Order 11, § 460-24—
100, filed 3/3/72. Formerly WAC 308-132-230.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC.
Advertising—Matters of general application. [Order
11, § 460-24-110, filed 3/3/72. Formerly WAC
308-132-240.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-24A
WAC.

Advertising—Opinions and conclusions. [Order 11, §
460-24-120, filed 3/3/72. Formerly WAC 308-132~
250.] Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC.
Advertising—Descriptive superlatives. [Order 11, §
460-24-130, filed 3/3/72. Formerly WAC 308-132—
260.] Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC,
Advertising—Guarantees of success. [Order 11, §
460-24-140, filed 3/3/72. Formerly WAC 308-132—~
270.] Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC.
Advertising—Selected past recommendations. [Order
11, § 460-24-150, filed 3/3/72. Formerly WAC
308-132-280.] Repealed by Order 304, filed
2/28/15, effective 4/1/75. See chapter 460-24A
WAC.

Advertising—Refunds. [Order 11, § 460-24-160,
filed 3/3/72. Formerly WAC 308-132-290.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC.

Records required of investment advisers. [Order 11, §
460-24-200, filed 3/3/72. Formerly WAC 308-132—
300.] Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC. .
Compensation. [Order 11, § 460-24-210, filed
3/3/72. Formerly WAC 308—132-310.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-24A WAC.

Authority of investment adviser. [Order 11, § 460
24-220, filed 3/3/72. Formerly WAC 308-132-340.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC.

Inequitable and fraudulent practices. [Order 11, §
460-24-300, filed 3/3/72. Formerly WAC 308-132-
320.] Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-24A WAC.

Chapter 460-28
ADVERTISING

Advertising, [Order 11, § 460-28-010, filed 3/3/72.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-28 A WAC.

Chapter 460-32

RULES FOR LIMITED PARTNERSHIPS

Preamble. [Order 10, § 460-32-010, filed 11/12/71.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-32A WAC.

Definitions. [Order 10, § 460-32-020, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
Investors, stockholders, officers, directors. [Order 10,
§ 460-32-030, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-32A WAC.

Duration. [Order 10, § 460—32-040, filed 11/12/71.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-32A WAC.

Dissolution. [Order 10, § 460-32-050, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
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Promotional interests. [Order 10, § 460-32-060, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
Participation in profits. [Order 10, § 460-32-070,
filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-32A
WAC

Transfcrab111ty. [Order 10, § 460-32-080, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
Affiliates—fees, commissions. [Order 10, § 460-32-
090, filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-32A
WAC.

Real estate transactions. [Order 10, § 460-32-100,
filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-32A
WAC

lelted partnership assessments. [Order 10, § 460-
32-110, filed 11/12/71.] Repealed by Order 304,
filed 2/28/75, effective 4/1/75. See chapter 460-32A
WAC.

Default. [Order 10, § 460—32—120 filed 11/12/71.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-32A WAC.

Promissory notes. [Order 10, § 460-32-130, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.,
Finders fees. [Order 10, § 460-32-140, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
Disclaimer. [Order 10, § 460-32-150, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
Obligations. [Order 10, § 460-32-160, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
Surrounding property. [Order 10, § 460-32-170, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
Financial disclosures. {Order 10, § 460-32-180, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
Impound. [Order 10, § 460-32-190, filed 11/12/71.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-32A WAC.

Trust accounts. [Order 10, § 460-32-200, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.
Insurance. [Order 10, § 460-32-210, filed 11/12/71.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-32A WAC.

Offering circular disclosures. [Order 10, § 460-32—
220, filed 11/12/71.] Repealed by Order 304, filed
2/28/175, effective 4/1/75. See chapter 460-32A
WAC.

Exceptions. [Order 10, § 460-32-230, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-32A WAC.

Chapter 460-36

RULES FOR REAL ESTATE INVESTMENT TRUSTS

460-36-010

460-36-100

460-36-110

460-36-120
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Preamble. [Order 10, § 460-36-010, filed 11/12/71.
Formerly WAC 308-132-136.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-36A WAC.

Trustees. [Order 10, § 460-36-100, filed 11/12/71.
Formerly WAC 308-132-140.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-36A WAC.

Self dealing. [Order 10, § 460-36-110, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-36A WAC.

Fees and expenses. [Order 10, § 460-36-120, filed
11/12/71. Formerly WAC 308-132-152.] Repealed
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460-36-140

460-36-150

460-36-160

460-36-170

460-36-180
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by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-36A WAC.

Leverage. [Order 10, § 460-36-130, filed 11/12/71.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-36A WAC.

Minimum capital. {Order 10, § 460-36-140, filed
11/12/71. Formerly WAC 308-132-146.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-36A WAC.

Other limitations. [Order 10, § 460-36-150, filed
11/12/71. Formerly WAC 308-132-158.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-36A WAC.

Advisory contract. [Order 10, § 460-36-160, filed
11/12/71. Formerly WAC 308-132-150.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-36A WAC.

Reports and meetings. {Order 10, § 460-36-170, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-36A WAC.
Application to prior filings. [Order 10, § 460-36-180,
filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-36A
WAC.

Chapter 460-48A

RESTRICTED REAL ESTATE SECURITIES

460-48A-020

460-48A—-030

460-48A-040

460-48A—050

Filing of restricted real estate securities application.
[Order 342, § 460-48A—020, filed 9/29/75.]
Repealed by 79-09-028 (Order SD-57-79), filed
8/14/79. Statutory Authority: RCW 21.20.450.
Filing of completion report. [Order 342, § 460—48A~
030, filed 9/29/75.] Repealed by 79-09-028 (Order
SD-57-79), filed 8/14/79. Statutory Authority:
RCW 21.20.450.

Restricted real estate salesmen. [Order 342, § 460-
48A-040, filed 9/29/75.] Repealed by 79-09-028
(Order SD-57-79), filed 8/14/79. Statutory
Authority: RCW 21.20.450.

Examinations for restricted real estate securities.
[Order 342, § 460-48A-050, filed 9/29/75.]
Repealed by 79-09-028 (Order SD-57-79), filed
8/14/79. Statutory Authority: RCW 21.20.450.

Chapter 460-60

RULES FOR FILING OF ANNUAL FINANCIAL REPORTS FOR

460-60--001

460-60-010

460-60-100

460-60-110

460-60-120

460-60-130

460-60-140

460-60-200

INTRASTATE OFFERINGS

General. [Order 10, § 460-60-001, filed 11/12/71.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460—60A WAC,

Definitions. [Order 10, § 460-60-010, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC,
Qualifications of accountants. [Order 10, § 460-60—
100, filed 11/12/71.] Repealed by Order 304, filed
2/28/75 effective 4/1/75. See chapter 460-60A
WAC

Accountants certificates. [Order 10, § 460-60-110,
filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC

Certlflcatlon by foreign government auditors. [Order
10, § 460-60-120, filed 11/12/71.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

Certification of financial statements of persons other
than the registrant. [Order 10, § 460-60-130, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.,
Certification of financial statements by more than one
accountant. [Order 10, § 460-60-140, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.

Form, order, and terminology. {Order 10, § 460-60—
200, filed 11/12/71.] Repealed by Order 304, filed
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460-60-250

460-60-255

460-60-260
460-60-265

460-60-270

460-60-275

460-60-280

460-60-285

460-60-290

460-60-295

2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Generally accepted accounting principles. [Order 10,
§ 460-60-205, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC.

Items not material. [Order 10, § 460-60-210, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.
Inapplicable captions and omission of unrequired or
inapplicable financial statements. [Order 10, § 460~
60-215, filed 11/12/71.] Repealed by Order 304,
filed 2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Omission of substantially identical notes. [Order 10, §
460-60-220, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC.

Omission of names of certain subsidiaries. [Order 10,
§ 460-60-225, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC.

Additional information. [Order 10, § 460-60-230,
filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Changes in accounting principles and practices and
retroactive adjustments of accounts. [Order 10, §
460-60-235, filed 11/12/71.] Repealed by Order
304, filed 2/28/7S, effective 4/1/75. See chapter
460-60A WAC.

Summary of accounting principles and practices.
[Order 10, § 460-60-240, filed 11/12/71.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

Conversion of items in foreign currencies. [Order 10,
§ 460-60-245, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC.

Valuation and qualifying reserves. [Order 10, § 460
60-250, filed 11/12/71.] Repealed by Order 304,
filed 2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Basis of determining amounts—Book value. [Order
10, § 460-60-255, filed 11/12/71.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

Current assets, [Order 10, § 460-60-260, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.
Current liabilities. [Order 10, § 460-60-265, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460~60A WAC.
Reacquired evidences of indebtedness. [Order 10, §
460-60-270, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC.

Reacquired shares. [Order 10, § 460-60-275, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.
Discount on capital shares. [Order 10, § 460-60-280,
filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Commitments. [Order 10, § 460-60-285, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.
General notes to balance sheets. [Order 10, § 460—-60—
290, filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

General notes to profit and loss statements. [Order
10, § 460-60-295, filed 11/12/71.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.
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Consolidated and combined statements. [Order 10, §
460-60-300, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC,

Consolidated statements of the registrant and its
subsidiaries. [Order 10, § 460-60-310, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.

Group statements of subsidiaries not consolidated.
[Order 10, § 460-60-320, filed 11/12/71.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

Statement as to principle of consolidation or
combination followed. [Order 10, § 460-60-330, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460—60A WAC.
Reconciliation of investment of parent in subsidiaries
and fifty—percent owned persons and equity of parent
in their net assets. {Order 10, § 460-60-340, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.
Reconciliation of dividends received from, and
earnings of, unconsolidated subsidiaries. [Order 10, §
460-60-350, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC,

Minority interests. [Order 10, § 460-60-360, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.
Intercompany items and transactions. [Order 10, §
460-60-370, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC.

Balance sheets for commercial and industrial
companies. [Order 10, § 460-60-400, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.
Statement of income (loss). [Order 10, § 460-60-420,
filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Statement of source and application of funds. {Order
10, § 460-60-440, filed 11/12/71.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

What schedules are to be filed. [Order 10, § 460-60—
460, filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Schedule 1. Marketable securities—Other security
investments. [Order 10, § 460-60-500, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC.
Schedule II. Amounts due from directors, officers,
and principal holders of equity securities other than
affiliates. [Order 10, § 460—60-505, filed 11/12/71.]
Repealed by Order 304, filed 2/28/75, effective
4/1/75. See chapter 460-60A WAC.

Schedule III. Investments in securities of affiliates.
[Order 10, § 460-60-510, filed 11/12/71.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

Schedule IV. Indebtedness of affiliates. [Order 10, §
460-60-515, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC.

Schedule V. Property, plant, and equipment. [Order
10, § 460-60-520, filed 11/12/71.] Repealed by
Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

Schedule VI. Reserves for depreciation, depletion, and
amortization of property, plant, and equipment.
[Order 10, § 460-60-525, filed 11/12/71.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

(1986 Ed.)
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Schedule VII. Intangible assets. [Order 10, § 460-60—
530, filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC.,

Schedule VIII. Reserves for depreciation and
amortization of intangible assets. [Order 10, § 460—
60-535, filed 11/12/71.] Repealed by Order 304,
filed 2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Schedule IX. Bonds, mortgages, and similar debt.
[Order 10, § 460-60-540, filed 11/12/71.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460—-60A WAC.

Schedule X. Indebtedness to affiliates—Not current.
[Order 10, § 460-60-545, filed 11/12/71.] Repeated
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

Schedule XI. Guarantees of securities of other issuers.
[Order 10, § 460-60-550, filed 11/12/71.] Repealed
by Order 304, filed 2/28/75, effective 4/1/75. See
chapter 460-60A WAC.

Schedule XII. Reserves. [Order 10, § 460-60-555,
filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Schedule XIII. Capital shares. [Order 10, § 460-60—
560, filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Schedule XIV. Warrants or rights. [Order 10, § 460—
60-565, filed 11/12/71.] Repealed by Order 304,
filed 2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Schedule XV. Other securities. [Order 10, § 460-60—
570, filed 11/12/71.] Repealed by Order 304, filed
2/28/75, effective 4/1/75. See chapter 460-60A
WAC.

Schedule XVI. Supplementary income or loss
information. [Order 10, § 460-60-575, filed
11/12/71.] Repealed by Order 304, filed 2/28/75,
effective 4/1/75. See chapter 460-60A WAC,
Schedule XVII. Income from dividends. [Order 10, §
460-60-580, filed 11/12/71.] Repealed by Order
304, filed 2/28/75, effective 4/1/75. See chapter
460-60A WAC.

Chapter 460-90
CAMPING CLUBS

Camping club registration applications. [Order 12, §
460-90-100, filed 4/25/72.] Repealed by 83-06-076
(Order SDO-40-83), filed 3/2/83. Statutory
Authority: RCW 19.105.530. Later promulgation, see
WAC 460-90A-010.

Camping club registration exhibits. {Order 453-DOL,
§ 460-90-110, filed 10/5/77; Order 12, § 460-90—
110, filed 4/25/72.] Repealed by 83-06-076 (Order
SDO-40-83), filed 3/2/83. Statutory Authority:
RCW 19.105.530. Later promulgation, see WAC
460-90A-020.

Signing of application. [Order 12, § 460-90-120, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40-
83), filed 3/2/83. Statutory Authority: RCW
19.105.530. Later promulgation, see WAC 460-90A—
030.

Consent to service process. [Order 12, § 460-90-122,
filed 4/25/72.] Repealed by 83-06-076 (Order
SD0O-40-83), filed 3/2/83. Statutory Authority:
RCW 19.105.530.

Availability of campsites. [Order 12, § 460-90-125,
filed 4/25/72.] Repealed by 83-06-076 (Order
SDO0-40-83), filed 3/2/83. Statutory Authority:
RCW 19.105.530.

Membership contract. [Order 453-DOL, § 460-90-
130, filed 10/5/77; Order 12, § 460-90-130, filed
4/25/72.] Repealed by 83-06-076 (Order SDO—40-
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83), filed 3/2/83. Statutory Authority: RCW
19.105.530.

Financial statements. [Order 453-DOL, § 460-90—
140, filed 10/5/77; Order 12, § 460-90-140, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40-
83), filed 3/2/83. Statutory Authority: RCW
19.105.530. Later promulgation, sece WAC 460-90A—
040.

Management fees. [Order 12, § 460-90-150, filed
4/25/72.] Repealed by 83-06-076 (Order SDO—40-
83), filed 3/2/83. Statutory Authority: RCW
19.105.530.

Certificates of local authorities. [Order 12, § 460-90—
160, filed 4/25/72.] Repealed by 83-06-076 (Order
SDO-40-83), filed 3/2/83. Statutory Authority:
RCW 19.105.530.

Change of development plans. [Order 12, § 460-90—
170, filed 4/25/72.] Repealed by 83-06-076 (Order
SDO-40-83), filed 3/2/83. Statutory Authority:
RCW 19.105.530.

Amendments. [Order 12, § 460-90-180, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40-
83), filed 3/2/83. Statutory Authority: RCW
19.105.530.

Approval not endorsement. [Order 12, § 460-90-190,
filed 4/25/72.] Repealed by 83-06-076 (Order
SDO-40-83), filed 3/2/83. Statutory Authority:
RCW 19.105.530. Later promulgation, see WAC
460-90A-050.

Notice of termination of sale. [Order 12, § 460-90—
200, filed 4/25/72.] Repealed by 83-06-076 (Order
SDO-40-83), filed 3/2/83. Statutory Authority:
RCW 19.105.530. Later promulgation, sce WAC
460-90A-060.

Receipt of offering circular. [Order 453-DOL, § 460—
90-300, filed 10/5/77; Order 12, § 460-90-300, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40—
83), filed 3/2/83. Statutory Authority: RCW
19.105.530.

Offering circular, [Order 453-DOL, § 460-90-310,
filed 10/5/77; Order 12, § 460-90-310, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40—
83), filed 3/2/83. Statutory Authority: RCW
19.105.530.

Required information in offering circular. [Order 12,
§ 460-90-320, filed 4/25/72.] Repealed by 83-06—
076 (Order SDO-40-83), filed 3/2/83. Statutory
Authority: RCW 19.105.530.

Sequence of presentation. [Order 453-DOL, § 460—
90--330, filed 10/5/77; Order 12, § 460-90-330, filed
4/25/72.] Repealed by 83-06-076 (Order SDO—40-
83), filed 3/2/83. Statutory Authority: RCW
19.105.530,

Imposition of impound. [Order 12, § 460-90-400,
filed 4/25/72.] Repealed by 83-06-076 (Order
SDO-40-83), filed 3/2/83. Statutory Authority:
RCW 19.105.530.

Special impound. [Order 12, § 460-90-410, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40—
83), filed 3/2/83. Statutory Authority: RCW
19.105.530,

Presumption of impound. [Order 12, § 460-90-420,
filed 4/25/72.] Repealed by 83-06-076 (Order
SDO-40-83), filed 3/2/83. Statutory Authority:
RCW 19.105.530.

Depositary. [Order 12, § 460-90-430, filed 4/25/72.]
Repealed by 83-06-076 (Order SDO—-40-83), filed
3/2/83. Statutory Authority: RCW 19.105.530.
Later promulgation, see WAC 460-90A-080.
Purchase receipts. [Order 12, § 460-90-440, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40—
83), filed 3/2/83. Statutory Authority: RCW
19.105.530.

Operation of impound condition. [Order 12, § 460—
90-450, filed 4/25/72.] Repealed by 83-06-076
(Order SDO-40-83), filed 3/2/83. Statutory
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Authority: RCW 19.105.530. Later promulgation, see
WAC 460-90A-090.

Release of a portion of the impound. [Order 12, §
460-90-460, filed 4/25/72.] Repealed by 83-06-076
(Order SDO-40-83), filed 3/2/83. Statutory
Authority: RCW 19.105.530.

Cost of selling. [Order 12, § 460-90-470, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40-
83), filed 3/2/83. Statutory Authority: RCW
19.105.530.

Release of impounds. [Order 12, § 460-90-480, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40-
83), filed 3/2/83. Statutory Authority: RCW
19.105.530. Later promulgation, see WAC 460-90A—
100.

Fee for impound. [Order 12, § 460-90-490, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40-
83), filed 3/2/83. Statutory Authority: RCW
19.105.530. Later promulgation, sce WAC 460-90A—
105.

Advertising. [Order 12, § 460-90-500, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40-
83), filed 3/2/83. Statutory Authority: RCW
19.105.530. Later promuigation, see WAC 460-90A—
140.

Renewals. [Order 453-DOL, § 460-90-510, filed
10/5/77.] Repealed by 83-06-076 (Order SDO-40—
83), filed 3/2/83. Statutory Authority: RCW
19.105.530. Later promulgation, see WAC 460-90A—
110.

Application form. [Order 12, § 460-90-900, filed
4/25/72.] Repealed by 83-06-076 (Order SDO-40~
83), filed 3/2/83. Statutory Authority: RCW
19.105.530.

460-90-460

460-90—-470

460-90-480

460-90-490

460-90-500

460-90-510

460-90-900

Chapter 460-10A WAC
DEFINITIONS

WAC

460-10A—001 Effect of adoption of rules.
460-10A~00101 Definitions.

460-10A—010 Administrator.

460-10A-015 Division.

460-10A—020 Charter documents.
460-10A-025 Code.

460-10A-030 Default or arrears.
460-10A~035 Seasoned corporation.
460-10A—050 Promotional shares defined.
460-10A-055  Acquisition fee.

460-10A—060 Affiliate.

460-10A—065 Appraised value.
460-10A—-070  Assessments.

460-10A-075 Capital contribution.
460-10A—080 Cash flow.

460-10A~090 Cash available for distribution.
460-10A—095 Construction fee.
460-10A—100 Cost of property.
460-10A—105 Development fee.
460-10A—110 Net worth.

460-10A-115 Nonspecified property program.
460-10A—120 Organization and offering expenses.
460-10A—125 Participant.

460-10A~130 Person.

460-10A—-135 Program.

460-10A—140 Program interest.
460-10A-145 Program management fee.
460-10A~150 Property management fee.
460-10A—155 Sponsor.

460-10A-160 Recognized securities manual.
460-10A-170 Officer.

460-10A~175 Director.

460-10A-180 Promoter.
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DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS
CHAPTER

460-10A—-165 Real estate investment trusts. [Order SD-131-77, §
460-10A-163, filed 11/23/77.] Repealed by 83-19—
036 (Order SDO-180-83), filed 9/14/83. Statutory
Authority: RCW 21.20.450.

WAC 460-10A-001 Effect of adoption of rules.
Those registration statements received prior to the effec-
tive date of these rules and regulations, concerning the
form and content of that statement, will be governed by
the rules and regulations in existence at the time of the
filing of the registration statement with the securities
division.

[Order 304, § 460-10A-001, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-10 WAC.]

WAC 460-10A-00101 Definitions. The terms used
in these rules shall have the meanings set forth in the
statutes pursuant to which these rules are adopted, if
defined therein, or the meanings expressed in the defini-
tions contained in these rules.

[Order 304, § 460—10A—000 (codified as WAC 460-10A-00101), filed
2/28/75, effective 4/1/75. Formerly chapter 460-10 WAC.]

WAC 460-10A-010 Administrator. Means the ad-
ministrator of the Washington Securities Act appointed
pursuant to RCW 21.20.460.

[Order 304, § 460-10A—010, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-10 WAC.]

WAC 460-10A-015 Division. Means the securities
division of the department of licensing.
[Statutory Authority: RCW 21.20.450. 80-04-037 (Order SDO-37—

80), § 460-10A-015, filed 3/19/80; Order 304, § 460—10A-015, filed
2/28/75, effective 4/1/75.]

WAC 460-10A-020 Charter documents. Means cer-
tificate of incorporation, articles of incorporation, agree-
ment of consolidation or merger, and bylaws of a
corporation; declaration of trust; agreement of partner-
ship, certificate of limited partnership, or any other doc-
ument or instrument adopted to establish or regulate any
association, joint stock company, trust, or other entity;
as such documents are currently in effect.

[Order 304, § 460-10A—020, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-025 Code. Means the Washington
Securities Act. Chapter 21.20 RCW et seq.

[Order 304, § 460—10A—025, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-030 Default or arrears. Means de-
fault or arrears in payment of dividends, interest, sinking
fund payment, or principal, on the date due.

[Order 304, § 460—-10A—030, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-035 Seasoned corporation. Ordinar-
ily means an issuer which has been conducting bona fide
business operations, either directly or through a prede-
cessor, for more than two years, and has operated at a
profit during at least one of the last three fiscal years.

(1986 Ed.)



Definitions

[Order 304, § 460-10A-035, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-050 Promotional shares defined.
"Promotional shares" means any securities which are:

(1) Issued in consideration for services rendered in
connection with the founding or organizing of a business
enterprise, or

(2) Issued to a promoter in consideration for any tan-
gible or intangible property, such as patents, copyrights
or goodwill, to the extent that the value has not been
satisfactorily established, or

(3) Issued to a promoter in the recent past or pro-
posed to be issued at a price substantially lower than the
price at which other securities of the same class or sub-
stantially similar class have been or are to be sold with-
out any change in the conditions of the market or in the
circumstances of the issuer which would justify such
different prices.

[Order 304, § 460-10A-050, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-055 Acquisition fee. The total of all
fees and commissions paid by any party in connection
with the purchase, construction, or development of prop-
erty by a program. Included in the computation of such
fees or commissions shall be any real estate commission,
acquisition fee, selection fee, development fee, construc-
tion fee, nonrecurring management fee, or any fee of a
similar nature, however designated.

[Order 304, § 460-10A-055, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-060 Affiliate. Means (1) any person
directly or indirectly controlling, controlled by or under
common control with another person,

(2) A person owning or controlling ten percent or
more or the outstanding voting securities of such other
person,

(3) Any officer, director, partner or employee, or such
person, and if such other person is an officer, director,
partner or employee, any company for which such per-
son acts in any such capacity.

[Order 304, § 460-10A—060, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-065 Appraised value. Value accord-
ing to an appraisal prepared according to the standards
of the American Institute of Real Estate Appraisers by a
competent, independent appraiser who is a member of
the Appraisal Institute, or designated member of the
Society of Real Estate Appraisers, or approved for such
appraisal problem by the Washington state department
of highways.

[Order 304, § 460-10A-065, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-070 Assessments.  Additional
amounts of capital which may be mandatorily required
of or paid at the option of a participant beyond his sub-
scription commitment.

[Order 304, § 460-10A—070, filed 2/28/75, effective 4/1/75.]

(1986 Ed.)

460-10A-120

WAC 460-10A-075 Capital contribution. The gross
amount of investment in a program by a participant, or
all participants as the case may be.

[Order 304, § 460-10A—075, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-080 Cash flow. Program cash funds
provided from operations, including lease payments on
net leases from builders and sellers, without deduction
for depreciation, but after deducting cash funds used to
pay all other expenses, debt payment, capital improve-
ments and replacements.

[Order 304, § 460-10A-080, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-090 Cash available for distribution.
Cash available for distribution means cash flow less
amount set aside for restoration or creation of reserves.

[Order 304, § 460-10A-090, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-095 Construction fee. A fee for act-
ing as general contractor to construct improvements on a
program's property either initially or at a Jater date.

[Order 304, § 460-10A-095, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-100 Cost of property. The sum of
the price paid by the buyer for property plus all costs,
payments, and expenses and cost of improvements, if
any, reasonably and properly allocable to the property in
accordance with generally accepted accounting princi-
ples (cost may include acquisition fees, loan "points,"
and debts).

[Order 304, § 460-10A—-100, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-105 Development fee. A fee for the
packaging of a program's property, including negotiating
and approving plans, and undertaking to assist in ob-
taining zoning and necessary variances and necessary fi-
nancing for the specific property, either initially or at a
later date.

[Order 304, § 460-10A-105, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-110 Net worth. The excess of total
assets over total liabilities as determined by generally
accepted accounting practices.

[Order 304, § 460-10A-110, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-115 Nonspecified property program.
A program where, at the time a securities registration is
ordered effective, less than seventy—five percent of the
net proceeds from the sale of program interests is allo-
cable to the purchase, construction, or improvement of
specific properties.

[Order 304, § 460-10A-115, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-120 Organization and offering ex-
penses. Those expenses incurred in connection with and
in preparing a program for registration and subsequently
offering and distributing it to the public, including sales
commissions paid to broker—dealers in connection with
the distribution of the program.

[Title 460 WAC—p 7]



460-10A-120

[Order 304, § 460-10A-120, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-125 Participant. The holder of a
program interest.

[Order 304, § 460-10A—125, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-130 Person. Any natural person,
partnership, corporation, association or other legal en-
tity.

[Order 304, § 460-10A—130, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-135 Program. A limited or general
partnership, joint venture, unincorporated association or
similar organization other than a corporation formed
and operated for the primary purpose of investment in
and the operation of, or .gain from an interest in real
property.

[Order 304, § 460-10A-135, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-140 Program interest. The limited
partnership unit or other indicia of ownership in a pro-
gram.

[Order 304, § 460-10A—140, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-145 Program management fee. A
fee paid to the sponsor or other persons for management
and administration of the program.

[Order 304, § 460-10A-145, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-150 Property management fee. The
fee paid for day-to—day professional property manage-
ment services in connection with a program's real prop-
erty projects.

[Order 304, § 460-10A-150, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-155 Sponsor. A "sponsor” is any
person directly or indirectly instrumental in organizing,
wholly or in part, a program or any person who will
manage or participate in the management of a program,
including the general partner(s) and any affiliate of any
such person, but does not include a person whose only
relation with the program is as that of an independent
property manager, whose only compensation is as such.
"Sponsor" does not include wholly independent third
parties such as attorneys, accountants, and underwriters
whose only compensation is for professional services
rendered in connection with the offering of syndicate in-
terests.

[Order 304, § 460~10A~155, filed 2/28/75, effective 4/1/75.]

WAC 460-10A-160 Recognized securities manual.
For the purpose of RCW 21.20.320(2) "Recognized se-
curities manual" shall mean: Fitch Investors Service,
Moodys Investors Service (except for Moodys Interna-
tional Manual), and Standard and Poor's Corporation
Records; provided Moodys OTC Industrial Manual is a
"recognized securities manual" for the purposes of
RCW 21.20.320(2) only with respect to outstanding se-
curities of issuers meeting the following requirements:
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(1) An entry describing the issuer and meeting the
informational requirements of RCW 21.20.320(2) was
published in Moodys Investors Service OTC-Industrial
Manual and such an entry has appeared continuously in
that manual since August 9, 1986 and the issuer has not
subsequently reorganized, merged, consolidated, or had
a stock split; or

(2) Securities of the issuer have been registered with
the Securities and Exchange Commission pursuant to
section 12 of the Securities and Exchange Act of 1934,
and the issuer has been subject to the reporting require-
ments of section 13 of that act, and has promptly filed
all reports required by section 13 for the three reporting
periods immediately preceding the claim of the RCW
21.20.320(2) transactional exemption.

[Statutory Authority: RCW 21.20.450 and 21.20.320(2). 86-15-023

(Order SDO-89-86), § 460-10A—160, filed 7/14/86; Order 342, §
460-10A—160, filed 9/29/75.]

WAC 460-10A-170 Officer. The term "officer"
means a president, treasurer or secretary, or any person
occupying a similar status and performing a similar
function with respect to any organization, whether in-
corporated or unincorporated.

[Order SD-131-77, § 460-10A—170, filed 11/23/77.]

WAC 460-10A-175 Director. The term "director"
means any director of a corporation or any person occu-
pying a similar status and performing a similar function
with respect to any organization, whether incorporated
or unincorporated.

[Order SD-131-77, § 460-10A—175, filed 11/23/77.]

WAC 460-10A-180 Promoter. The term "pro-
moter" includes, but is not limited to: (1) Any person
who, acting alone or in conjunction with one or more
persons, directly or indirectly takes the initiative in
founding and organizing the business or enterprise of an
issuer; or (2) any person who, in connection with the
founding or organizing of the business or enterprise of
the issuer, directly or indirectly receives in consideration
of services or property, ten percent or more of any class
of securities or of the proceeds from the sale of any class
of securities. However, a person who receives such secu-
rities or proceeds, either solely as underwriting commis-
sions or solely in consideration of property, shall not be
deemed a promoter within the meaning of this para-
graph if such person does not otherwise take part in
founding and organizing the enterprise.

[Order SD-131-77, § 460-10A-180, filed 11/23/77.]
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460-16A—010 Appearance and practice before the securities
division.

460-16A-015 Telephone transceiving equipment.

460-16A-020 Interpretive opinions.

460-16A-025 Applications and reports.
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460-16A-030 Payment of fees and refunds.

460-16A-035 Voting rights of common stock.

460-16A-040 Voting rights of preferred stocks.

460-16A—045 Protective provisions for preferred shares.

460-16A-050 Opinion of counsel.

460-16A—055 Corporate resolution.

460-16A-065 Convertible senior securities.

460-16A—070 Assessments.

460-16A-075 Selling expenses.

460-16A—080 Subscription agreement.

460-16A—085 Options to underwriters.

460-16A—090 Pro rata options to shareholders.

460-16A-095 Options to purchasers of debt securities.

460-16A-100 Number of outstanding options.

460-16A-105 Amount of promotional shares.

460-16A-106 Cheap stock.

460-16A—-107 Amount of cheap stock.

460-16A-108 Inapplicability of restrictions on amounts of cheap
and promotional shares.

460-16A-109 Hi-tech exemption from cheap stock rule.

460-16A-110 Rights of promotional shares.

460-16A-111 Equity investment of promoters.

460-16A-115 Reimbursement of expenses incurred by promoters.

460-16A~120 Price variance.

460-16A-125 Prospectus or offering circular.

460-16A—126 Annual revision of offering circular.

460-16A-127 Offering registered with the Securities and Exchange
Commission ("SEC").

460-16A-130 Escrow.

460-16A-135 Operation of escrow.

460-16A-140 Consent to transfer escrowed shares.

460-16A—-145 Restrictions on dividends/distribution for promotional
shares.

460-16A-150 Imposition of impound condition.

460-16A-155 Operation of impound condition.

460-16A-156 Source of impound deposits.

460-16A~160 Subscription agreements and purchase receipts.

460-16A-165 Depositary.

460-16A-170 Release of impounds.

460-16A-175 Failure to comply with impound condition.

460-16A-180 Technical reports.

460-16A—185 Technical reports prepared by state employee.

460-16A-190 Petition for repeal or adoption of new rules.

460-16A-390 Notice of termination of offering—Change of
officers.

WAC 460-16A-005 Application. (1) The rules con-
tained in these regulations apply to general registrations.
While applications not conforming to the standards con-
tained herein shall be looked upon with disfavor, where
good cause is shown certain regulations may be modified
or waived by the administrator.

(2) Where the individual characteristics of specific
offerings warrant modification from these standards,
they will be accommodated, insofar as possible, while
still being consistent with the spirit of these rules.

[Order 304, § 460-16A-005, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-010 Appearance and practice before
the securities division. In any proceeding before the divi-
sion, any person may be represented by an attorney at
law admitted to practice before the highest court of any
state or territory of the United States, or the Court of
Appeals or the District Court of the United States, or
for the District of Columbia. Any individual may, how-
ever, appear before the division in his own behalf, an
authorized member of a partnership may represent the
partnership, and an authorized officer of a corporation,
trust or association may represent such corporation,
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trust or association, however no such officer may partic-
ipate in contested cases as defined in RCW 34.04.010
unless such officer is also an attorney at law.

[Order 304, § 460-16A—-010, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-015 Telephone transceiving equip-
ment. Messages directed to the division by means of Xe-
rox Telecopier, Magnafax, or other compatible telephone
transceiving equipment will be accepted by the adminis-
trator as complying with the requirement of notification
under RCW 21.20.190 of the Securities Act concerning
the date and time unless a federal registration statement
has become effective and with respect to the content of
the price amendment, if any. Such notification must be
followed up by filing of a post—effective amendment to
the application containing the information and docu-
ments in the price amendment and telephone transceiv-
ing equipment may not be utilized for that filing.

[Order 304, § 460-16A—015, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-020 Interpretive opinions. Each re-
quest for a written interpretive opinion of the adminis-
trator shall be made in writing and shall fully set forth
the question presented and the particular facts and cir-
cumstances upon which the opinion is requested. Each
interpretive opinion is applicable only to the transaction
identified in the request therefor, and may not be relied
upon in connection with any other transaction, and are
discretionary with the division.

[Order 304, § 460-16A-020, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-025 Applications and reports. Each
application or report filed with the administrator must
be in the form, if any, prescribed by these rules, unless
the administrator consents to the use of a different form.
Only the original of any application or report need by
submitted, unless otherwise provided in these rules or
otherwise requested by the administrator.

[Order 304, § 460-16A—025, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-030 Payment of fees and refunds.
Fees required by RCW 21.20.340 are due and payable
upon filing of the application regardiess of the action
taken thereon and should be submitted together with the
application or other filing to which they refer. Checks
should be made payable to the "state treasurer" and
need not be certified. Refunds of fees paid the division
are made in accordance with RCW 21.20.340. Request
for refunds must be submitted no later than 12 months
after the refund becomes due. A request for any refund
due should specify the following:

(1) The name of the applicant;

(2) The provision of chapter 21.20 RCW which the
application was filed and the date of filing the
application;

(3) The total amount paid and how paid (check,
cash);
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(4) The amount of the refund claimed as due and the
grounds upon which the claim is made.

[Order 304, § 460-16A-030, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460—16 WAC.]

WAC 460-16A-035 Voting rights of common stock.
Common shares and similar equity securities should
normally carry equal voting rights on all matters where
such vote is permitted by applicable law.

[Order 304, § 460-16A-035, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-040 Voting rights of preferred
stocks. The charter documents of a corporation propos-
ing to issue preferred shares (which are nonparticipating
and nonconvertible) without full voting rights should
normally provide that the holders of such preferred
shares shall have the right to reasonable representation
on the board of directors upon a cumulative default,
whether consecutive or not, of dividend payments for
two years and that such shall continue until the full
payment of all arrears in dividends on such preferred
shares. The right to elect a majority of the board is pre-
sumptively reasonable.

[Order 304, § 460-16A-040, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-045 Protective provisions for pre-
ferred shares. The charter documents of a corporation
proposing to issue preferred shares which are nonpartic-
ipating and nonconvertible should normally provide rea-
sonable protective provisions for the preferred
shareholders, including where appropriate:

(1) A provision that the dividends on such shares shall
be cumulative;

(2) A provision prohibiting any dividends on common
stock during the existence of any arrears on the pre-
ferred shares;

(3) An appropriate requirement for the approval by
the vote or written consent of a specified percentage of
the preferred shares of any substantial sale of assets or
any adverse change in the rights of such shares and of
the issuance of any shares having priority over such pre-
ferred shares; and

(4) Appropriate dividend restrictions on the common
stock.

[Order 304, § 460-16A-045, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-050 Opinion of counsel. There shall
be submitted a signed or conformed copy of an attor-
ney's opinion as to:

(1) The legality of form and status of existence of the
registrant;

(2) Status of litigation in which the registrant is in-
volved or of which the attorney has actual notice that
may be pending.

[Order 304, § 460-16A-050, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]
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WAC 460-16A—055 Corporate resolution. There
shall be submitted a copy of the corporate resolution
authorizing the registrant's filing the registration state-
ment and authorizing the issue.

[Order 304, § 460-16A-055, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-065 Convertible semior securities.
The charter documents of a corporation proposing to is-
sue convertible preferred shares or the indenture or other
instrument pursuant to which convertible debt securities
or options or warrants are proposed to be issued should
normally contain an appropriate antidilution provision
providing for an adjustment of the number of shares into
which such shares or units are convertible or the number
of shares purchasable pursuant to such options or war-
rants upon any stock split or stock dividend or other re-
capitalization of the issuer. Such charter documents or
indenture or other instrument may also provide for a
similar adjustment upon the issuance of additional com-
mon stock by the issuer for a consideration less than the
conversion price of the options or warrants for less than
the then current market price for the common stock.

[Order 304, § 460-16A-065, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.}

WAC 460-16A-070 Assessments. Securities should
be nonassessable, except that issuers organized solely to
supply services or property to their members on a con-
tinuing basis may provide for an equitable assessment
corresponding to the services or property supplied.

[Order 304, § 460-16A-070, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-075 Selling expenses. No issuer of
securities shall incur more selling expenses than are rea-
sonably necessary for the sale and issuance of such se-
curities. Selling expenses which do not exceed 15 percent
of the aggregate offering price (before deducting dis-
counts and commissions) are presumed to be reasonable
if the said percentage is computed only on the portion of
the aggregate offering price when and as paid to the is-
suer. "Selling expenses,” as used in these regulations,
means the total underwriting and brokerage discounts
and commissions (including fees of the underwriters' at-
torneys paid by the issuer) paid in connection with the
offering plus all other expenses actually incurred by the
issuer relating to printing, engraving, mailing, salaries of
employees while engaged in sales activity, charges of
transfer agents, registrars, trustees, escrow holders, de-
positaries, and engineers and other experts, expenses of
qualification of the sale of the securities under federal
and state laws, including taxes and fees, and any other
expenses actually incurred by the issuer and directly re-
lated to the offering and sale of the securities, but ex-
cluding accountants' and the issuer's attorneys' fees and
options to underwriters.

Stock acquired or to be acquired by the underwriter, a
person associated with an underwriter, underwriters'
counsel, finder, financial adviser, or related parties in
connection with the offering is considered part of the
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underwriters' compensation and is valued for such pur-
poses on a formula basis taking into account the differ-
ence between the cost of such stock and the public
offering price and other factors. However, the fact that
stock has been held, or that there is an obligation to hold
it, for a substantial period of time, and the method of
payment therefore, may alter the valuation placed
thereon.

[Order 304, § 460-16A—075, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-080 Subscription agreement. The
subscription agreement shall contain among other things
an acknowledgment by the subscriber that he has re-
ceived a copy of the offering circular. Each completed
subscription agreement shall be kept in the office of the
issuer or broker—dealer for a period of three years after
the transaction.

[Order 304, § 460—16A—080, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-085 Options to underwriters. Op-
tions granted by the issuer to underwriters or other per-
sons as compensation, in whole or in part, for the sale of
securities must be reasonable in amount and in terms
and conditions under the circumstances of the particular
issue. Options which meet the following requirements
are presumptively reasonable:

(1) The number of shares or units called for by such
option does not exceed ten percent of the number of
shares or units underwritten for the issuer in the
offering.

(2) The options do not exceed five years in total
duration.

(3) The options are exercisable at an exercise price
which is initially not less than the public offering price
of the securities underwritten and the options provide for
an increase of the exercise price by seven percent of the
initial exercise price for each full year such options are
outstanding; or the options are exercisable at a price
which is not less than 120 percent of the public offering
price of the securities underwritten.

(4) The options are not deliverable to the underwriters
until the entire issue has been sold, whether it is under-
written on a firm commitment or a best—efforts
arrangement.

(5) The options are nontransferable other than by will
or pursuant to the laws of descent and distribution, ex-
cept to a partner of the underwriter when the under-
writer is a partnership or to a stockholder of the
underwriter or beneficiary of a trust which is a stock-
holder of such underwriter when the underwriter is a
corporation.

(6) Either the exercise of the options, or the resale,
transfer and assignment of the shares underlying the op-
tions, is prohibited for a period of at least one year from
the date of the offering.

[Statutory Authority: RCW 21.20.450. 80-04-037 (Order SDO-37-
80), § 460-16A-085, filed 3/19/80; Order 304, § 460-16A-085, filed
2/28/785, effective 4/1/75. Formerly chapter 460-16 WAC.]
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WAC 460-16A-090 Pro rata options to sharehold-
ers. Options may be issued to all of the shareholders of
an issuer (or all of the holders of a particular class of
stock) to purchase additional shares on a pro rata basis
and having a term of not more than 90 days following
their issuance, provided the exercise price is not so low
in relation to the market price, or the underlying value
of the shares where no market exists, as to be unreason-
ably prejudicial to those shareholders unable to exercise
or sell their options and provided that the relative equity
positions of different classes of outstanding shares will
not be unfairly prejudiced thereby. An exercise price
which is not more than 15 percent below the preexisting
market price is presumptively reasonable under this sec-
tion. Such options to shareholders should normally be
freely transferable.

[Order 304, § 460-16A-090, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-095 Options to purchasers of debt
securities. Options may be issued to the purchasers of
debt securities from the issuer provided the terms of
such options are reasonable and their issuance is reason-
ably necessary in order to obtain the debt financing. If
the term of such options does not exceed the maximum
life of the debt securities or 15 years, whichever is less,
the number of shares of equity securities issuable upon
exercise of shares that could be purchased at the exer-
cise price with the face amount of the debt securities and
the exercise price is not less than the market price at the
date of the grant of such options, the terms and condi-
tions of such options are presumptively reasonable.

[Order 304, § 460-16A—095, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-100 Number of outstanding options.
The maximum number of shares called for by all out-
standing options (exclusive of options described in WAC
460-16A-090 of these rules) should not be unreasonably
large in relation to the capitalization of the issuer. If all
such outstanding options call for a number of shares not
in excess of 20 percent of the then outstanding shares of
the issuer, such number is presumptively reasonable.

[Order 304, § 460-16A~100, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-105 Amount of promotional shares.
In connection with the financing of an unseasoned cor-
poration, a number of promotional shares (considered in
conjunction with any selling expenses paid to promoters)
may be issued which is not unreasonable. A number of
promotional shares which does not exceed 25 percent of
all of the common shares issued and proposed to be is-
sued by the corporation is presumptively reasonable.
However, additional promotional shares may be author-
ized in the light of the services rendered and other con-
sideration given to the corporation by the promoters, the
nature and circumstances of the business enterprise be-
ing promoted, and the identity of the investors. Nor-
mally, no promotional shares may be issued in
connection with the financing of a seasoned corporation.
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[Order 304, § 460-16A~105, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-106 Cheap stock. Any securities
sold or issued within five years prior to the public offer-
ing date to persons for consideration lower than the pro-
posed net public offering price of such securities,
including options and warrants exercised, in the absence
of any public market for such securities or any substan-
tial change in the earnings or financial position of the
issuer, shall be presumed to be "cheap stock.”

[Order 304, § 460-16A-106, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-107 Amount of cheap stock. In no
event shall the amount of cheap stock and promotional
shares exceed 40% of the outstanding securities of the
issuer after the completion of the issue.

[Order 304, § 460-16A-107, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-108 Inapplicability of restrictions
on amounts of cheap and promotional shares. The re-
strictions on the amounts of cheap and promotional
shares contained in WAC 460-16A-107 shall not apply
with respect to offerings as to which each of the follow-
ing conditions is met:

(1) The offering shall be firmly underwritten by a
syndicate of not less than fifteen investment banking
firms, each of which firmly agrees to purchase for resale
in the offering at least $100,000 of securities; and

(2) The amount in the offering firmly underwritten by
such syndicate of investment banking firms shall aggre-
gate not less than $4,000,000; and

(3) The offering price per share in said offering shall
not be less than five dollars per share.

[Statutory Authority: RCW 21.20.450. 82-20-067 (Order SDO-115-
82), § 460-16A—108, filed 10/5/82.]

WAC 460-16A-109 Hi-tech exemption from cheap
stock rule. (1) "Hi-tech companies”" do not have to
comply with the provisions of WAC 460-16A-106, 460—
16A-107, and 460-46A-050.

(2) For the purposes of this section "Hi-tech com-
pany” means a company that is primarily engaged in the
development or production, for commercial marketing,
of a new product or products that involve new technol-
ogy. The principal product or products must be devel-
oped at least to the stage of having a working prototype
or cxample and shall include computer software and
products of genetic engineering.

[Statutory Authority: RCW 21.20.280(8) and 21.20.450. 84-07-043
(Order SDO-39--84), § 460-16A-109, filed 3/21/84.]

WAC 460-16A-110 Rights of promotional shares.
Promotional shares shall be equity securities without
preference as to dividends, assets, or voting rights and
shall have no greater rights per share than the securities
issued for cash or its equivalent. Normally promotional
shares should be subject to escrow as provided by WAC
460-16A~130 of these rules.
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[Order 304, § 460-16A-110, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-111 Equity investment of promoters.
(1) The offering or proposed offering of an issuer which
is in the promotional or developmental stage shall be
considered unfair and inequitable to public investors un-
less the fair value of the equity investment of the offi-
cers, directors, and promoters of such issuer, determined
as of the offering date, equals at least five percent of the
total equity investment resulting from the sale of all of
the securities which are the subject of the offering or
proposed offering.

(2) For purposes of this policy:

(a) An issuer which is in the "promotional or devel-
opmental stage" shall mean an issuer which has no sig-
nificant record of operations or earnings prior to the
proposed offering date or the offering of whose securities
cannot be justified on the basis of such record.

(b) The "fair value of the equity investment" of the
officers, directors and promoters shall mean and total of
all sums contributed to the issuer in cash together with
the reasonable value of all tangible assets contributed to
the issuer, as determined by independent appraisal or
otherwise, and as adjusted by the earned surplus or defi-
cit of the issuer subsequent to the dates of contribution.

(c) The term "total equity investment" shall mean the
total of

(i) The par or stated value of all securities outstand-
ing or offered or proposed to be offered, and

(ii) The amount of capital contributed in excess of par
or stated value, regardless of description and whether or
not restricted.

(d) Upon the application and justification of the reg-
istrant, the director or administrator may waive, in
whole or in part, the applicability of this rule if it is
found in the public interest to grant such relief.

[Order SD-131-77, § 460-16A~111, filed 11/23/77.]

WAC 460-16A-115 Reimbursement of expenses in-
curred by promoters. Actual and necessary expenses paid
by a promoter.in connection with the founding or organ-
izing of a business enterprise, the offering of its securi-
ties and the acquisition of assets with which the issuer is
to carry on its business may be reimbursed out of the
proceeds of the sale of securities, subject, however, in the
case of selling expenses to the limitation on total selling
expenses contained in WAC 460-16A—075 of these
rules.

[Order 304, § 460-16A-115, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-120 Price variance. No permit will
be issued for the sale of securities pursuant to a contract
whereby the price of the securities sold varies among
different purchases of the same offering.

[Order 304, § 460-16A-120, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460—-16 WAC.]
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WAC 460-16A-125 Prospectus or offering circular.
(1) The administrator shall require the use of an offer-
ing circular or prospectus for each registration that is
filed with the division.

(2) The prospectus or offering circular may be
printed, mimeographed, lithographed, or typewritten, or
prepared by any similar process which will result in clear
legible copies. If printed, it shall be set in clear roman
type at least as large as ten point modern type, with fi-
nancial data or other statistical or tabular matter at
least as large as eight point (all type shall be leaded at
least two point).

(3) Every offering circular or prospectus must disclose
all material facts affecting the sale of securities. Con-
tents of prospectus for real estate programs are set out
in WAC 460-32A-195 and should be used for other
types of securities where appropriate.

[Order 304, § 460-16A—125, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-126 Annual revision of offering cir-
cular. The prospectus or offering circular shall be
amended whenever there are material changes which
would affect the offering and in no event shall it be re-
vised less often than every twelve months.

[Order 304, § 460-16A—126, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-127 Offering registered with the Se-
curities and Exchange Commission ("SEC"). With re-
spect to offerings registered with the Securities and
Exchange Commission under the Securities Act of 1933,
as amended, and qualified with the administrator by co-
ordination, a prospectus which is part of a registration
statement which has been declared effective by the SEC
shall be deemed to comply with all requirements as to
form of this rule: Provided, however, That the adminis-
trator reserves the right to require additional disclosure
of substance in his discretion.

[Order 304, § 460-16A—127, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-130 Escrow. Promotional shares
may be required to be placed in escrow with an escrow
holder first to be approved by the director.

[Order 304, § 460-16A~130, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.}]

WAC 460-16A-135 Operation of escrow. Promo-
tional shares required to be escrowed pursuant to the
provisions of WAC 460-16A—130 of these rules, shall be
maintained in an escrow account for at least one year
beyond the end of the public offering unless released
prior thereto by the administrator. In any case shares
may be released only upon the order of the administrator
upon a demonstration of compliance with the maximum
allowances for promotional shares and cheap stock as set
forth in WAC 460-16A-105 and 460-16A-107.

[Order SD-131-77, § 460-16A-135, filed 11/23/77; Order 304, §

460-16A-135, filed 2/28/7S, effective 4/1/75. Formerly chapter 460—
16 WAC.]
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WAC 460-16A-140 Consent to transfer escrowed
shares, Escrowed shares or any interest therein shall not
be sold or transferred until the written consent of the
administrator shall have been first obtained.

[Order 304, § 460-16A-140, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-145 Restrictions on dividends/dis-
tribution for promotional shares. Promotional shares
shall carry a waiver of dividend rights and rights to par-
ticipate in dissolution in favor of the shareholders who
have paid cash or its equivalent so long as the adminis-
trator requires.

[Order 304, § 460-16A-145, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-150 TImposition of impound condi-
tion. In a case where the offering of securities is not
firmly underwritten, the administrator considers that one
or more of the following circumstances require the im-
position of an impound condition:

(1)(a) That a specific minimum amount of funds is
necessary to finance the proposed undertaking as de-
scribed in the application; and

(b) That it is inadvisable for the issuer to expend the
proceeds from the sale of securities prior to receipt of
such minimum amount.

(2)(2) That promotional shares and/or cheap stock
will be issued in connection with the issue; and

(b) That it is inadvisable for the issuer to expend the
proceeds from the sale of securities prior to receipt of an
amount necessary to evidence compliance with the max-
imum amount of allowances for promotional shares
and/or cheap stock as set forth in WAC 460-16A-105
and 460-16A—107.

[Order SD-131-77, § 460-16A-150, filed 11/23/77; Order 304, §

460-16A-150, filed 2/28/75, effective 4/1/75. Formerly chapter 460—
16 WAC.]

WAC 460-16A-155 Operation of impound condi-
tion. When an impound condition is imposed in connec-
tion with the sale of securities, the issuer may not issue
any certificates or other evidences of securities, except
subscription agreements, unless and until the impound
condition has been satisfied and the impounds have been
released to the issuer pursuant to an order of the admin-
istrator. All checks shall be made payable to the
depositary. '

One hundred percent of any amounts received from
the sale of securities, including any amounts to be al-
lowed as selling expenses, shall within 48 hours of the
receipt be placed with the depositary until the adminis-
trator takes further action.

[Order 304, § 460-16A~155, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-156 Source of impound deposits. All
funds deposited into the impound account shall be de-
rived solely from the sale of the securities for which the
impound condition has been imposed.
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[Statutory Authority: RCW 21.20.250. 79-09-028 (Order SD-57-79),
§ 460-16A-156, filed 8/14/79.]

WAC 460-16A-160 Subscription agreements and
purchase receipts. When an impound condition is im-
posed, the issuer shall deliver to each subscriber a sub-
scription agreement, in a form approved by the
administrator. Such subscription agreements shall be
consecutively numbered and prepared in quadruplicate
and the original given to the subscriber, the first copy to
the depositary together with the payment received, the
second copy to the issuer, and the third copy shall be re-
tained by the broker, if any. In addition, if the securities
are to be paid for in installments, each subscriber shall
be given a receipt, in a form satisfactory to the adminis-
trator, for each installment payment made subsequent to
the first payment.

[Order 304, § 460-16A—160, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC,]

WAC 460-16A-165 Depositary. Funds subject to
an impound condition shall be placed in a separate trust
account with a bank located in Washington or a
Washington bank, savings and loan or trust company, or
(if the issuer is a corporation located in another state) a
foreign bank, savings and loan or trust company ap-
proved by the administrator. A written consent of the
depositary to act in such capacity shall be filed with the
division, on a form satisfactory to the administrator.

[Order 304, § 460-16A-165, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-170 Release of impounds. The ad-
ministrator will authorize the depositary to release the
impounds to the issuer when the full amount of im-
pounds specified in the impound condition has been de-
posited with the depositary, and any other conditions to
such release have been satisfied, unless there have been
changes in the plan of operation or in other circum-
stances that would render that amount of impounds in-
adequate to finance the proposed plan of operations. In
unusual cases a partial release or modification of im-
pounds may be approved based upon the individual cir-
cumstances. An application for an order of the
administrator authorizing the release of impounds to the
issuer shall contain the following:

(1) A statement of the issuer that all required pro-
ceeds from the sale of securities have been placed with
the depositary in accordance with the terms and condi-
tions of the impound condition and that there have been
no material adverse changes in the financial condition of
the issuer and any changes in the plan of operation or in
other circumstances that would render the amount of the
impounds inadequate to finance the proposed plan of
operation.

(2) A statement of the depositary signed by an appro-
priate officer setting forth the aggregate amount of im-
pounds placed with the depositary, a list of all
subscribers to the offering whose funds have been de-
posited in the account together with the addresses of the
subscribers and the amount of each such deposit.

[Title 460 WAC—p 14}
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(3) Such other information as the administrator may
require in a particular case.
[Statutory Authority: RCW 21.20.450. 79-09-028 (Order SD-57-79),

§ 460-16A-170, filed 8/14/79; Order 304, § 460-16A—170, filed
2/28/175, effective 4/1/75. Formerly chapter 460-16 WAC.]

WAC 460-16A-175 Failure to comply with impound
condition. If the specified amount of impounds has not
been obtained as of the date specified in the impound
condition, or upon the earlier issuance of a stop order or
order suspending or revoking the permit, the administra-
tor will issue an order directing the depositary to return
directly to each subscriber the amount of impounds
which correspond to his payments; except that in un-
usual cases an extension of time may be granted upon
application.

[Order 304, § 460-16A-175, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-180 Technical reports. (1) The ad-
ministrator may require the submission of a technical
report whenever he determines that such a report is nec-
essary in resolving a matter pending before him. The
cost of the technical report shall be borne by the person
requested by the administrator to submit it. The admin-
istrator may require or permit a technical report to be
prepared by an employee of the state of Washington.

(2) The engineer, appraiser or other skilled person
preparing a technical report shall submit with such re-
port a statement as to his qualifications and experience
and a statement of any material relationship or other
factors which tends to impair his independence from the
subject matter to which or the person to whom the tech-
nical report relates.

[Order 304, § 460-16A-180, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-185 Technical reports prepared by
state employee. When a technical report is to be pre-
pared by an employee of the state of Washington, the
administrator shall estimate the expense of making such
report and notify the applicant thereof. Before any
preparation of the technical report is commenced, the
applicant shall deposit with the administrator the esti-
mate cost thereof in cash, accompanied by written in-
structions authorizing the disbursement of the funds. If
it appears that the expense of preparing the report will
exceed the estimate, an additional deposit may be re-
quired before the report is filed. When the deposit ex-
ceeds the actual expense incurred in preparing the
report, the excess will be returned to the applicant.

[Order 304, § 460-16A—185, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-190 Petition for repeal or adoption
of new rules. Any interested persons may petition the
administrator in writing, requesting the promulgation,
amendment or repeal of any rule under the Washington
Securities Act. Such petition may be in the form of a
letter addressed to the administrator and shall set forth
the proposed change, including the exact language of
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any proposed rule or amendment, and the reasons why
such change is considered desirable. The administrator
shall consider the petition and shall reach a determina-
tion within a reasonable time, which he shall communi-
cate to the petitioner.

[Order 304, § 460-16A—190, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

WAC 460-16A-390 Notice of termination of offer-
ing-—Change of officers. An issuer who has completed or
discontinued the sale of securities registered with the
department of motor vehicles shall notify the adminis-
trator in writing to that effect. Until such notice has
been given, notices of all withdrawals or changes of offi-
cers, directors, trustees, partners or other principal
members of registrants shall be made to the administra-
tor of securities as soon as possible, but within five days,
after such withdrawals or changes in the personnel of
such organization shall become effective.

[Order 304, § 460-16A~390, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-16 WAC.]

Chapter 460-20A WAC
BROKER-DEALERS AND SALESMEN

WAC

460-20A-005 Definitions.

460-20A-010 Churning.

460—-20A—015 Confirmation of transactions.

460-20A—020 Disclosure of control of issuer.

460-20A—025 Disclosure of interest in distributions.

460-20A—030 Record of transactions in discretionary accounts.

460-20A-035 Control of the market.

460-20A-045 Transmission or maintenance of payments received in
connection with underwritings.

460-20A—050 Disclosure and other requirements when extending or
arranging credit in certain transactions.

460-20A-100 Minimum net capital requirement for broker—dealers.

460-20A-105 Net capital defined.

460-20A-200 Books and records of broker-dealers.

460-20A—-205 Preservation of records.

460-20A—210 Notice of changes by broker—dealers.

460-20A-215 Notice of complaint,

460-20A-220 Salesperson registration and examination.

460-20A-225 Exemptions from salesmen examinations.

460-20A—230 Broker—dealer registration and examination.

460-20A-235 Condominium salesmen and broker—dealers.

460-20A~400 Dual representation and affiliation.

460-20A—-405 Receipt of both securities sales commission and in-
vestment adviser fees.

460-20A-410 Part-time salesman or investment adviser salesman.

460-20A—415 Broker—dealer financial statement.

460-20A—420 Dishonest or unethical business practices—Broker—
dealers.

460-20A-425 Dishonest or unethical business practices—
Salespersons.

WAC 460-20A-005 Definitions. As used in any
section of these rules:

(1) The term "customer" does not include a broker—
dealer.

(2) The phrase "the completion of the transaction"
means:

(a) In the case of a customer who purchases a security
through or from a broker—dealer, except as provided in
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clause (b) of this subsection, the time when such cus-
tomer pays the broker—dealer any part of the purchase
price, or, if payment is effected by a bookkeeping entry,
the time when such bookkeeping entry is made by the
broker—dealer for any part of the purchase price;

(b) In the case of a customer who purchases a security
through or from a broker—dealer and who makes pay-
ment therefor prior to the time when payment is re-
quested or notification is given that payment is due, the
time when such broker—dealer delivers the security to or
into the account of such customer; )

(c) In the case of a customer who sells a security
through or to a broker—dealer, except as provided in
clause (d) of this subsection, if the security is not in the
custody of the broker—dealer at the time of sale, the time
when the security is delivered to the broker—dealer or the
time when the broker—dealer transfers the security from
the account of such customer;

(d) In the case of a customer who sells a security
through or to a broker—dealer and who delivers such se-
curity to such broker—dealer prior to the time when de-
livery is requested or notification is given that delivery is
due, the time when such broker—dealer makes payment
to or into the account of such customer.

[Order 304, § 460-20A-005, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-010 Churning. The phrase "employ
any device, scheme or artifice," as used in RCW
21.20.010(1), is hereby, defined to include any act of
any broker—dealer or agent designed to effect with or for
any customer's account with respect to which such bro-
ker—dealer or his agent or employee is vested with any
discretionary power, or with respect to which he is able
by reason of the customer's trust and confidence to in-
fluence the volume and frequency of the trades, any
transactions of purchase or sale which are excessive in
size or frequency in view of the financial resources and
character of such account.

[Order 304, § 460-20A—010, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-015 Confirmation of transactions.
The phrase "employ any device, scheme, or artifice," as
used in RCW 21.20.010(1), is hereby defined to include
any act of any broker—dealer or agent designed to effect
with or for the account of a customer any transaction in
any security unless such broker—dealer or agent, at or
before the completion of each such transaction, gives or
sends to such customer written notification disclosing:

(1) Whether he is acting as a broker for such cus-
tomer, as a dealer for his own account, as a broker for
some other person, or a broker for both such customer
and some other person; and

(2) In any case in which he is acting as a broker for
such customer or for both such customer and some other
person, either the name of the person from whom the
security was purchased or to whom it was sold for such
customer and the date and the time when such transac-
tion took place or the fact that such information will be
furnished upon the request of such customer, and the
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source and amount of any commission or other remu-
neration received or to be received by him in connection
with the transaction.

[Order 304, § 460-20A-015, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-020 Disclosure of control of issuer.
The phrase "employ any device, scheme, or artifice," as
used in RCW 21.20.010(1), is hereby defined to include
any act of any broker—dealer or agent controlled by,
controlling, or under common control with, the issuer of
any security, designed to effect with or for the account
of a customer any transaction in, or to induce the pur-
chase or sale by such customer of, such security unless
such broker—dealer or agent, before entering into any
contract with or for such customer for the purchase or
sale of such security, discloses to such customer the ex-
istence of such control, and unless such disclosure, if not
made in writing, is supplemented by the giving or send-
ing of written disclosure at or before the completion of
the transaction.

[Order 304, § 460-20A—020, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A—-025 Disclosure of interest in distri-
butions. The phrase "employ any device, scheme, or ar-
tifice," as used in RCW 21.20.010(1), is hereby defined
to include any act of any broker—dealer or agent de-
signed to effect with or for the account of a customer
any transaction in, or to induce the purchase or sale by
such customer of, any security in the primary or second-
ary distribution of which such broker—dealer or agent is
participating or is otherwise financially interested unless
such broker—dealer or agent, at or before the completion
of each such transaction, notifies such customer of the
existence of such participation or interest.

[Order 304, § 460-20A-025, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-030 Record of tramsactions in dis-
cretionary accounts. The phrase "employ any device,
scheme, or artifice," as used in RCW 21.20.010(1), is
hereby defined to include any act of any broker—dealer
or agent designed to effect with or for any customer's
account in respect to which such broker—dealer or his
agent or employee is vested with any discretionary power
any transaction of purchase or sale unless immediately
after effecting such transaction such broker—dealer or
agent makes a record of such transaction which record
includes the name of such customer, the name, amount
and price of the security, and the date and time when
such transaction took place.

[Order 304, § 460-20A—030, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-035 Control of the market. The
phrase "employ any device, scheme, or artifice," as used
in RCW 21.20.010(1), is hereby defined to include any
representation made to a customer by a broker—dealer or
agent that any security is being offered to such customer
"at the market" or at a price related to the market price
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unless such broker—dealer or agent knows or has reason-
able grounds to believe that a market for such security
exists other than that made, created, or controlled by
him, or by any person for whom he is acting or with
whom he is associated, or by any person controlled by,
controlling, or under common control with him. A writ-
ten notification to a customer at or prior to the comple-
tion of the transaction that a broker—dealer making the
principal market in a security may be in control of the
market, by virtue of the fact that he is the only broker—
dealer regularly appearing in the sheets or by reason of
the volume of his transactions in relation to the total
volume of trading by all broker—dealers, shall be suffi-
cient to negate any representation which might other-
wise be implied that he is selling "at the market."

[Order 304, § 460-20A-035, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-045 Transmission or maintenance of
payments received in comnection with underwritings. It
shall constitute a "device, scheme, or artifice to defraud”
as used in RCW 21.20.010(1), for any broker—dealer
participating in any distribution of securities, other than
a firm commitment underwriting, to accept any part of
the sale price of any security being distributed unless:

(1) The money or other consideration received is
promptly transmitted to the persons entitled thereto; or

(2) If the distribution is being made on an "all-or—
none" basis, or on any other basis which contemplates
that payment is not to be made to the person on whose
behalf the distribution is being made until some further
event or contingency occurs, (1) the money or other
consideration received is promptly deposited in a sepa-
rate bank account, as agent or trustee for the persons
who have the beneficial interests therein, until the ap-
propriate event or contingency has occurred, and then
the funds are promptly transmitted or returned to the
persons entitled thereto, or (2) all such funds are
promptly transmitted to a bank which has agreed in
writing to hold all such funds in escrow for the persons
who have the beneficial interests therein and to transmit
or return such funds directly to the persons entitled
thereto when the appropriate event or contingency has
occurred.

[Order 304, § 460-20A-045, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-050 Disclosure and other require-
ments when extending or arrangimg credit in certain
transactions. (1) It shall constitute a "device, scheme, or
artifice to defraud” as used in RCW 21.20.010(1) for
any broker—dealer or agent to offer to sell any security
by, any person, in connection with which such broker—
dealer or agent, directly or indirectly, offers to extend
any credit to or to arrange any loan for such person, or
extends any credit to or participates in arranging any
loan for such person, unless such broker—dealer or agent,
before any purchase, loan or other related element of the
transaction is entered into:

(a) Delivers to such person a written statement setting
forth the exact nature and extent of;
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(i) Such person's obligations under the particular loan
arrangement, including, among other things, the specific
charges which such person will incur under such loan in
each period during which the loan may continue or be
extended.

(ii) The risks and disadvantages which such person
will incur in the entire transaction, including the loan
arrangement, and

(iii) All commissions, discounts, and other remunera-
tion received and to be received, in connection with the
entire transaction including the loan arrangement, by
the broker—dealer or agent, by any person controlling,
controlled by, or under common control with the broker—
dealer or agent, and by any other person participating in
the transaction; and

(b) Obtains from such person information concerning
his financial situation and needs, reasonably determines
that the entire transaction, including the loan arrange-
ment, is suitable for such person, and delivers to such
person a written statement setting forth the basis upon
which the broker—dealer or agent made such
determination. ,

(2) This rule shall not apply to any credit extended or
any loan arranged by any broker—dealer only for the
purpose of purchasing or carrying the security offered to
be sold in compliance with the requirements of Regula-
tion T, Regulation U or Regulation G (issued by the
Board of Governors of the Federal Reserve System).

[Order 304, § 460-20A-050, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-100 Minimum net capital require-
ment for broker—dealers. Every licensed broker—dealer
shall meet the minimum net capital requirements re-
quired by the United State Securities and Exchange
Commission as now in effect. Copies of these require-
ments may be obtained from the securities division.

[Order 304, § 460-20A~100, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-105 Net capital defined. The defini-
tion of "net capital" shall be the same as the definition
promulgated by the United State Securities and Ex-
change Commission as now in effect. Copies of this def-
inition may be obtained from the securities division.

[Order 304, § 460-20A-105, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-200 Books and records of broker—
dealers. (1) Every licensed broker—dealer shall make and
keep current the following books and records relating to
his business: .

(a) Blotters (or other records of original entry) con-
taining an itemized daily record of all purchases and
sales of securities, all receipts and deliveries of securities
(including certificate numbers), all receipts and dis-
bursements of cash and all other debits and credits. Such
records shall show the amount for which each such
transaction was effected, the name and amount of secu-
rities, the unit and aggregate purchase or sale price (if
any), the trade date, and the name or other designation
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of the person from whom purchased or received or to
whom sold or delivered.
(b) Ledgers (or other records) reflecting all assets, li-

-ability, income, expense, and capital accounts.

(¢) Ledger accounts (or other records) itemizing sep-
arately as to each cash and margin account of every
customer, and of such broker—dealer and partners
thereof, all purchases, sales, receipts and deliveries of
securities for such account and all other debits and
credits to such account. ‘

(d) Ledgers (or other records) reflecting the
following:

(i) Securities in transfer;

(ii) Dividends and interest received;

(iii) Securities borrowed and monies loaned (together
with a record of the collateral therefor and any substitu-
tions in such collateral);

(iv) Securities failed to receive and failed to deliver.

(e) A securities record or ledger reflecting separately
for each security as of the clearance dates all "long" or
"short" positions (including securities in safekeeping)
carried by such broker—dealer for his account or for the
account of his customers or partners and showing the
location of all securities long and the offsetting positions
to all securities short, including long security count dif-
ferences classified by the date of the physical count and
verification in which they were discovered, and in all
cases the name or designation of the account in which
each position is carried.

(f) A memorandum of each brokerage order, and of
any other instruction, given or received for the purchase
or sale of securities, whether executed or unexecuted.
Such memorandum shall show the terms and conditions
of the order or instructions and of any modification or
cancellation thereof, the account for which entered, the
time of entry, the price at which executed and, to the
extent feasible, the time of execution or cancellation.
Orders entered pursuant to the exercise of a discretion-
ary power by such broker—dealer, or any agent or em-
ployee thereof, shall be so designated. ‘

For the purpose of this clause (f), the following defi-
nitions apply:

(i) "Instruction” includes instructions between part-
ners, agents, and employees of a broker—dealer.

(ii) "Time of entry" means the time when such bro-
ker—dealer transmits the order or instruction for execu-
tion or, if it is not so transmitted, the time when it is
received.

(g) A memorandum of each purchase and sale of se-
curities for the account of such broker—dealer showing
the price and, to the extent feasible, the time of execu-
tion; and, in addition, where such purchase or sale is
with a customer other than a broker—dealer, a memo-
randum of each order received showing the time or re-
ceipt, the terms and conditions of the order, and the
account in which it was entered.

(h) Copies of confirmations of all purchases and sales
of securities and copies of notices of all other debits and
credits for securities, cash and other items for the ac-
count of customers and partners of such broker—dealer.
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(i) A record in respect of each cash and margin ac-
count with such broker—dealer containing the name and
address of the beneficial owner of such account and, in
the case of a margin account, the signature of such
owner: Provided, however, That in the case of a joint
account or an account of a corporation, such records are
required only in respect of the person or persons author-
ized to transact business for such accounts.

(J) A record of all puts, calls, spreads, straddles and
other options in which such broker-dealer has any direct
or indirect interest or which such broker—dealer has
granted or guaranteed, containing, at least, an identifi-
cation of the security and the number of units involved.

(k) A record of the proof of money balances of all
ledger accounts in the form of trial balances and a
record of the computation of aggregate indebtedness and
net capital as of the trial balance date pursuant to WAC
460-20-105 and 460-20-110 [See title digest for dispo-
sition of chapter 460-20 WAC] of these rules: Provided,
however, That any exchange member exempted from the
requirements of WAC 460-20-100 shall make a record
of the computation of aggregate indebtedness and net
capital as of the trial balance date in accordance with
the capital rules of at least one of the exchanges of
which he is a member. Such trial balances and compu-
tations shall be prepared currently at least once a month.

(1) A questionnaire or application for employment
executed by each agent of such broker—dealer, which
questionnaire or application shall be approved in writing
by an authorized representative of such broker—dealer
and shall contain at least the following information with
respect to each such person:

(i) His name, address, social security number, and the
starting date of his employment or other association with
the broker—dealer.

(ii) His date of birth.

(iii) The educational institutions attended by him and
whether or not he graduated therefrom.

(iv) A complete, consecutive statement of all his busi-
ness connections for at least the preceding 10 years, in-
cluding his reason for leaving each prior employment,
and whether the employment was part-time or full-
time.

(v) A record of any denial of a certificate, member-
ship or registration, and of any disciplinary action taken,
or sanction imposed, upon him by any federal or state
agency, or by any national securities exchange or na-
tional securities association, including a record of any
finding that he was a cause of any disciplinary action or
had violated any law.

(vi) A record of any denial, suspension, expulsion or
revocation of a certificate, membership or registration of
any broker—dealer with which he was associated in any
capacity when such action was taken.

(vii) A record of any permanent or temporary injunc-
tion entered against him or any broker—dealer with
which he was associated in any capacity at the time such
injunction was entered.

(viii) A record of any arrests, indictments or convic-
tions for any felony or any misdemeanor, except minor
traffic offenses, of which he has been the subject.
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(ix) A record of any other name or names by which
he has been known or which he has used.

If such agent has been registered as a representative
of such broker—dealer or his employment has been ap-
proved by the National Association of Securities
Dealers, Inc., or the New York Stock Exchange, the
American Stock Exchange, or the Pacific Coast Stock
Exchange, Inc., the retention of a full, correct and com-
plete copy of any and all applications for such registra-
tion or approval shall satisfy the requirements of this
clause (1).

(2) This section does not require a member of the
New York Stock Exchange, the American Stock Ex-
change, or the Pacific Coast Stock Exchange, Inc. to
make or keep such records of transactions cleared for
such member by another member as are customarily
made and kept by the clearing member.

(3) This section does not require a broker—dealer to
make or keep such records as are required by subsection
(1) of this section reflecting the sale of United States
Tax Savings Notes, United States Defense Savings
Stamps, or United States Defense Savings Bonds, Series
E, F, and G. ,

(4) The records specified in subsection (1) of this sec-
tion shall not be required with respect to any cash
transaction of $100.00 or less involving only subscription
rights or warrants which by their terms expire within 90
days after the issuance thereof.

[Order 304, § 460-20A-200, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-205 Preservation of records. The
records required in WAC 460-20A-200 of these rules
shall be preserved according to the following
requirements: ‘

(1) Every broker—dealer shall preserve for a period of
not less than three years, the first two years of which
shall be in an easily accessible place:

(a) All records required to be made pursuant to WAC
460-20A-200 of these rules.

(b) AIll check books, bank statements, cancelled
checks and cash reconciliations.

(c) All bills receivable or payable (or copies thereof),
paid or unpaid, relating to the business of the broker—
dealer, as such.

(d) Originals of all communications received and cop-
ies of all communications sent by the broker—dealer (in-
cluding inter—office memoranda and communications)
relating to his business, as such.

(e) All trial balances, computations of aggregate in-
debtedness and net capital (and working papers in con-
nection therewith), financial statements, branch office
reconciliations and internal audit working papers, relat-
ing to the business of the broker—dealer, as such.

(f) All guarantees of accounts and all powers of at-
torney and other evidence of the granting of any discre-
tionary authority given in respect of any account, and
copies of resolutions empowering an agent to act on be-
half of a corporation.
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(g) All written agreements (or copies thereof) entered
into by the broker—dealer relating to his business as
such, including agreements with respect to any account,

(2) Every broker—dealer shall preserve for a period of
not less than three years after the closing of any
customer's account, any account cards or records which
relate to the terms and conditions with respect to the
opening and maintenance of such account.

(3) Every broker—dealer shall preserve during the life
of the enterprise and of any successor enterprise all
partnership articles or, in the case of a corporation, all
charter documents, minute books and stock certificate
books.

(4) Every broker—dealer shall maintain and preserve
in an easily accessible place all records required under
WAC 460-20A-200 (1)(1) of these rules until at least
three years after the agent has terminated his employ-
ment and any other connection with the broker—dealer.

(5) After a record or other document has been pre-
served for two years, a photograph thereof on film may
be substituted therefor for the balance of the required
time: Provided, That the records required to be main-

tained and preserved pursuant to WAC 460-20A-200 -

and 460-20A-205 of these rules, may be immediately
produced or reproduced on microfilm and be maintained
and preserved for the required time in that form. If such
microfilm substitution for hard copy is made by a mem-
ber, broker, or dealer, he shall (1) at all times have
available for the administrator's examination of his re-
cords, facilities for immediate, easily readable projection
of the microfilm and for producing easily readable fac-
simile enlargements, (2) arrange the records and index
and file the films in such a manner as to permit the im-
mediate location of any particular record, (3) be ready
at all times to provide, and immediately provide, any
facsimile enlargements which the administrator by his
examiners or other representatives may request, and (4)
store separately from the original one other copy of the
microfilm for the time required. '

(6) 1f a person who has been subject to the require-
ments of WAC 460-20A-205 of these rules ceases to
hold a certificate as a broker—dealer, such person shall,
for the remainder of the periods of time specified in this
section, continue to preserve the records which he there-
tofore preserved pursuant to this section.

[Order 304, § 460-20A-205, filed 2/28/75, effective 4/1/75. Form-
erly chapter 46020 WAC.]

WAC 460-20A-210 Notice of changes by broker—
dealers. (1) Each licensed broker—dealer shall, upon any
change in the information contained in its application
for a certificate (other than financial information con-
tained therein) promptly file an amendment to such ap-
plication setting forth the changed information (and in
any event within 30 days after the change occurs).

(2) Each licensed broker—dealer shall notify the ad-
ministrator of the employment of any new agent in
Washington and of the termination of employment of
any agent in Washington, giving the full name and So-
cial Security number of the individual involved, the date
of employment or termination, and the location of the
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office in which he was or will be employed by submitting
a completed NASD Form U-4 to the administrator or
the administrator's designee within (21) days after the
event occurs.

(3) Each licensed broker—dealer shall notify the ad-
ministrator of the termination of employment of any
agent in Washington by submitting a completed NASD
Form U-5 to the administrator or the administrator's
designee, within 30 days after the event occurs.

(4) With respect to any broker—dealer registered un-
der the Securities Exchange Act of 1934, it shall be suf-
ficient compliance with subsection (1) of this section if a
copy of an amendment to Form BD of the Securities and
Exchange Commission containing the required informa-
tion, or transmitted for filing to, the administrator not
later than the date on which such amendment is re-
quired to be filed with the Securities and Exchange
Commission.

[Statutory Authority: RCW 21.20.450. 85-23-063 (Order SDO-220~
85), § 460-20A-210, filed 11/19/85; 85-16-068 (Order SDO-128-
85), § 460-20A~-210, filed 8/1/85; Order 304, § 460-20A-210, filed
2/28/75, effective 4/1/75. Formerly chapter 46020 WAC.]

WAC 460-20A-215 Notice of complaint. Each li-
censed broker—dealer who has filed a complaint against
any of its partners, officers, directors, agents licensed in
Washington with any law enforcement agency, any other
regulatory agency having jurisdiction over the securities
industry, or with any bonding company regarding any
loss arising from alleged acts of such person, shall send a
copy of such complaint to the administrator, within 10
days following its filing with such other agency or bond-
ing company.

[Order 304, § 460-20A-215, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-220 Salesperson registration and
examination. (1) Every applicant for registration as a
securities salesperson, unless exempt as provided herein,
shall pass the following examinations with a score of
70% or better and complete the NASD Form U-4.

(a) For a salesperson's license to effect or attempt to
effect sales of general securities, the individual shall pass
the NASD uniform securities agent state law examina-
tion and the NASD general securities representative
examination.

(b) For a limited salesperson's license to effect or to
attempt to effect sales of investment company securities,
variable contracts or mutual funds, the individual shall
pass the NASD investment company products/variable
contracts representative examination and the uniform
securities agent state law examination.

(c) For a limited salesperson's license to effect or to
attempt to effect sales of limited partnership interests
and interests in tax shelters, the individual shall pass the
NASD direct participation program representative ex-
amination and the uniform securities agent state law
examination.

(d) For a limited salesperson's license to effect or to
attempt to effect sales of municipal bonds, the individual
shall pass the NASD municipal securities representative
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examination and the uniform securities agent state law
examination.

(e) For a limited salesperson's license to effect or to
attempt to effect sales of real estate program offerings,
the individual shall pass the uniform real estate securi-
ties examination and the uniform securities agent state
law exam.

(2) Any individual out of the business of effecting
transactions in securities for less than two years and who
has previously passed the required examinations in (a),
(b), (c), (d) or (e) above or the Washington state secu-
rities examination shall not be required to retake the
examination(s) to be eligible to be relicensed upon
application. :

(3) Upon written application and approval, the direc-
tor may exempt the following persons from the testing
requirements in subsection (1) above:

(a) For a particular original offering of an issuer's se-
curities, not more than two officers of an issuer or cor-
porate general partner or two individual general
partners. No such person may again register within five
years as a salesperson without passing the written exam-
inations.

(b) A salesperson engaged exclusively in the sale of
condominium securities provided that written notice is
given to the director five days prior to the exercise of the
exemption and that such salesperson submit a copy of
his /her current Washington real estate license to the di-
rector. If that license is cancelled, suspended or revoked,
the exemption will not apply to any further transaction.

(4) The licenses in section (1) shall be effective until
December 31 of the year of passage at which time it
shall be renewed or delinquent. The renewal fee shall be
$15.00. For any renewal application postmarked after
the expiration date but within ninety days thereafter, the
fee shall be $25.00. No renewal applications will be ac-
cepted after that time. Such licensees must submit a new
application and filing fee of $35.00. The fee for transfers
shall be $25.00.

(5) Any applicant not completing the salesperson ap-
plication in full shall be issued a deficiency letter. The
deficiency must be corrected within the subsequent six—
month period. If not so completed, one-half the filing
fee shall be returned to the applicant. A new application
and filing fee must then be filed in order to initiate
application.

(6) Any salesperson registered prior to August 15,
1981, and who was registered with the Washington state
securities division as of the date of the adoption of these
regulations and registered continuously thereafter, shall
be subject to the regulation in effect at the time of the
original application.

[Statutory Authority: RCW 21.20.450. 85-23-063 (Order SDO-220-
85), § 460-20A-220, filed 11/19/85; 85-16-068 (Order SDO-128—
85), § 460-20A-220, filed 8/1/85; 82-02-033 (Order SDO-149-81),
§ 460-20A-220, filed 12/31/81; 80-04-037 (Order SDO-37-80), §

460-20A-220, filed 3/19/80; Order 304, § 460-20A-220, filed
2/28/75, effective 4/1/75. Formerly chapter 460-20 WAC.]

WAC 460-20A-225 Exemptions from salesmen ex-
aminations. Those applicants who are exempt from the
Washington written examination will file the regular
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salesmen application along with the fees provided for by
RCW 21.20.340(6). '

(1) If the applicant is exempt because of successfully
passing an acceptable national examination, he must
submit evidence to that effect.

(2) If the applicant is exempt because of being an of-
ficer of an issuer for an original offering then he must
state the basis for the exemption and sign a statement
that he has not claimed this exemption at any time dur-
ing the immediately preceding five years.

For the purposes of subsection (2), "officers of an is-
suer” means (1) any officer of a corporation when the
securities sought to be registered are corporate securi-
ties, (2) any general partner or officer of a general part-
ner when the securities sought to be registered are
limited partnership interest.

[Order 304, § 460-20A-225, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-230 Broker-dealer registration and
examination. (1) In order to be licensed in this state as a
broker—dealer the individual applicant, an officer if the
applicant is a corporation, or a general partner if the
applicant is a partnership shall pass the following exam-
ination with a score of 70% or better and complete the
SEC Form B/D and complete the state of Washington
registration check sheet.

(a) For a broker—dealers license to effect transactions
in general securities one individual, officer or general
partner shall pass the NASD general securities principal
examination, the uniform securities agent state law ex-
amination, and the financial and operations principal
examination.

(b) For a limited broker—dealer license to effect
transactions in investment company securities, variable
contracts or mutual funds one individual, officer or gen-
eral partner shall pass the NASD investment company
products/variable contracts principal examination and
the uniform securities agent state law examination.

(c¢) For a limited broker-dealers license to effect
transactions in limited partnership interests and interests
in tax shelters one individual, officer or general partner
shall pass the NASD direct participation programs prin-
cipal examination and the uniform securities agent state
law examination.

(d) For a limited broker—dealer's license to effect
transactions in municipal bonds, one individual, officer
or general partner shall pass the NASD municipal secu-
rities principal examination and the uniform securities
agent state law examination.

(2) The director may upon application waive the fi-
nancial and operations examination required in (a)
above for brokerage firms which do not hold funds or
securities for, or owe money or securities to customers
and do not carry accounts of or for customers.

(3) If the individual officer who takes the examination
on behalf of a corporate applicant or the individual gen-
eral partner who takes the examination on behalf of a
partnership ceases to be an officer or general partner,
then the broker—dealer must notify the securities division
of a substitute officer or general partner who has passed
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the same category of examination specified in (a), (b),
(c) or (d) above within two months in order to maintain
the broker—dealers license.

(4) The licenses in subsection (1)(a), (b), (c) or (d) of
this section shall be effective until December 31 of the
year of passage at which time it shall be renewed or be
delinquent. The renewal fee shall be $75.00. For any re-
newal application postmarked after the expiration date
but within ninety days thereafter, the fee shall be
$100.00. No renewal applications will be accepted
thereafter. Such licensee must submit a new application
and filing fee of $150.00.

(5) Any applicant not completing the broker—dealer
application in full shall be issued a deficiency letter. The
deficiency must be corrected within the subsequent six—
month period. If not so completed, one—half the filing
fee shall be returned to the applicant. A new application
and filing fee must then be filed in order to initiate
application.

(6) Any broker—dealer registered prior to August 15,
1981, and who was registered with the Washington state
securities division as of the date of the adoption of these
regulations and remained registered continuously there-
after shall be subject to regulations in effect at the time
of the original application.

[Statutory Authority: RCW 21.20.450. 85-23-063 (Order SDO-220—
85), § 460-20A-230, filed 11/19/85; 85-16—068 (Order SDO-128-
85), § 460—20A-230, filed 8/1/85; 82-02-033 (Order SDO-149-81),
§ 460-20A-230, filed 12/31/81; Order 342, § 460-20A-230, filed

9/29/75; Order 304, § 460-20A-230, filed 2/28/75, effective 4/1/75.
Formerly chapter 460-20 WAC.]

WAC 460-20A-235 Condominium salesmen and
broker—dealers. An exemption from registration as a
broker—dealer or salesman will be granted to those en-
gaged in exclusively selling condominium securities
provided,

(1) That the person claiming the exemption give writ-
ten notice of their intention to claim the exemption five
working days prior to exercising the exemption and

(2) They submit their Washington real estate license
number to the division.

If for any reason the person claiming this exemption
should have his Washington real estate license cancelled,
suspended or revoked then this exemption will not apply
to any further transactions.

[Order 304, § 460-20A-235, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-400 Dual representation and affilia-
tion. (1) A person may be registered simultaneously in
Washington as a security salesperson with more than
one broker—dealer, issuer, or owner of securities, may be
registered simultaneously in Washington as an invest-
ment adviser salesperson with more than one investment
adviser or may be registered simultaneously in
Washington as a securities salesperson and an invest-
ment adviser salesperson if an undertaking in a form ac-
ceptable to the administrator is entered into in writing
between all employers.

(2) The undertaking for subsection (1) of this section
shall contain the following provisions:
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(a) The effective date of the dual employment with
the respective employers;

(b) Consent by each employer to the employment of
the salesperson by all other employers; and

(c) An agreement by each employer to assume joint
and several liability with all other employers for any act
or omission of the salesperson in violation of the
Washington securities law during his period of employ-
ment and continuing until written notice is given to the
administrator of the termination of the employment
relationship.

(d) An agreement that each employer will register the
salesperson with the securities division and pay the ap-
plicable registration fee.

(3) A separate application for registration or renewal
shall be made by each employer desiring to employ the
salesperson. An executed copy of the undertaking re-
quired by subsection (1) of this section shall accompany
the application. The application shall be filed with the
administrator and shall contain such exhibits and infor-
mation as may be required by the administrator, to-
gether with the fees required by RCW 21.20.340.

[Statutory Authority: RCW 21.20.450. 85-23-063 (Order SDO-220—
85), § 460-20A—400, filed 11/19/85; 85-16-068 (Order SDO-128-
85), § 460-20A—400, filed 8/1/85; Order 342, § 460—20A—400, filed
9/29/75; Order 304, § 460-20A—400, filed 2/28/75, effective 4/1/75.
Formerly chapter 46020 WAC.]

WAC 460-20A-405 Receipt of both securities sales
commission and investment adviser fees. (1) It shall con-
stitute a violation of RCW 21.20.010 and 21.20.020 for
any person to receive both a sales commission for the
purchase or sale of any security and compensation for
rendering investment advice concerning said security;
provided, however, receipt of both a sales commission
and advisory compensation shall not constitute such vio-
lation if either:

(a) Such person provides to each customer receiving
advice a disclosure of conflict of interest on a form pro-
mulgated by the administrator to be given to the custo-
mers at least 48 hours before the customer agrees to
have the person render the advice; or

(b) The administrator by rule or order waives the ne-
cessity of such disclosure on said form as not being nec-
essary in the public interest for the protection of
investors.

(2) The purposes of this provision, the term "person"
shall include all "affiliates” of such person as defined in
WAC 460-10A-060.

(3) In lieu of giving disclosure 48 hours before the
agreement, the customer may be given the disclosure
document simultaneous to the signing of the agreement
so long as the customer is also given five days to cancel
the agreement.

[Statutory Authority: RCW 21.20.450. 85-03-042 (Order SDO-1-
85), § 460-20A—405, filed 1/11/85.]

WAC 460-20A-410 Part-time salesman or imvest-

.ment adviser salesman. An applicant for registration as

securities salesman or investment adviser salesman who
does not plan to devote full time to the position shall
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submit a letter from his present employer granting per-
mission to engage as a part-time securities salesman or
investment adviser salesman.

[Order 342, § 460-20A—410, filed 9/29/75; Order 304, § 460-20A—
410, filed 2/28/75, effective 4/1/75. Formerly chapter 460-20 WAC.]

WAC 460-20A-415 Broker—dealer financial state-
ment. The financial statements required to be filed by a
broker—dealer pursuant to RCW 21.20.090 must be filed
within 90 days of the broker—dealer's fiscal year—end.
The financial statement must be prepared in accordance
with generally accepted accounting principles but need
not be audited.

[Order 304, § 460-20A-415, filed 2/28 /75, effective 4/1/75. Form-
erly chapter 460-20 WAC.]

WAC 460-20A-420 Dishonest or unethical business
practices—Broker—dealers. The phrase "dishonest or un-
ethical practices" as used in RCW 21.20.110(7) as ap-
plied to broker—dealers is hereby defined to include any
of the following:

(1) Engaging in a pattern of unreasonable and unjus-
tifiable delays in the delivery of securities purchased by
any of its customers and/or in the payment upon request
of free credit balances reflecting completed transactions
of any of its customers;

(2) Inducing trading in a customer's account which is
excessive in size or frequency in view of the financial re-
sources and character of the account;

(3) Recommending to a customer to purchase, sale or
exchange of any security without reasonable grounds to
believe that such transaction or recommendation is suit-
able for the customer based upon reasonable inquiry
concerning the customer's investment objectives, finan-
cial situation and needs, and any other relevant infor-
mation known by the broker—dealer;

(4) Executing a transaction on behalf of a customer
without authorization to do so;

(5) Exercising any discretionary power in effecting a
transaction for a customer's account without first ob-
taining written discretionary authority from the cus-
tomer, unless the discretionary power relates solely to
the time and/or price for the execution of orders;

(6) Executing any transaction in a margin account
without securing from the customer a properly executed
written margin agreement promptly after the initial
transaction in the account;

(7) Failing to segregate customers' free securities or
securities held in safekeeping;

(8) Hypothecating a customer's securities without
having a lien thereon unless the broker—dealer secures
from the customer a properly executed written consent
promptly after the initial transaction, except as permit-
ted by rules of the securities and exchange commission;

(9) Entering into a transaction with or for a customer
at a price not reasonably related to the current market
price of the security or receiving an unreasonable com-
mission or profit;

(10) Failing to furnish to a customer purchasing se-
curities in an offering, no later than the date of confir-
mation of the transaction, a final or preliminary
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prospectus, and if the latter, failing to furnish a final
prospectus within a reasonable period after the effective
date of the offering.

(11) Charging unreasonable and inequitable fees for
services performed, including miscellaneous services such
as collection of monies due for principal, dividends or
interest, exchange or transfer of securities, appraisals,
safekeeping, or custody of securities and other services
related to its securities business;

(12) Offering to buy from or sell to any person any
security at a stated price unless such broker—dealer is
prepared to purchase or sell, as the case may be, at such
price and under such conditions as are stated at the time
of such offer to buy or sell;

(13) Representing that a security is being offered to a
customer "at the market" or a price relevant to the
market price unless such broker—dealer knows or has
reasonable grounds to believe that a market for such se-
curity exists other than that made, created or controlled
by such broker—dealer, or by any person for whom he is
acting or with whom he is associated in such distribu-
tion, or any person controlled by, controlling or under
common control with such broker—dealer;

(14) Effecting any transaction in, or inducing the
purchase of sale of, any security by means of any ma-
nipulative, deceptive or fraudulent device, practice, plan,
program, design or contrivance, which may include but
not be limited to:

(a) Effecting any transaction in a security which in-
volves no change in the beneficial ownership thereof;

(b) Entering an order or orders for the purchase or
sale of any security with the knowledge that an order or
orders of substantially the same size, at substantially the
same price, for the sale of any such security, has been or
will be entered by or for the same or different parties for
the purpose of creating a false or misleading appearance
of active trading in the security or a false or misleading
appearance with respect to the market for the security;
provided, however, nothing in this subsection shall pro-
hibit a broker—dealer from entering bona fide agency
cross transactions for its customer;

(c) Effecting, alone or with one or more other persons,
a series of transactions in any security creating actual or
apparent active trading in such security or raising or de-
pressing the price of such security, for the purpose of
inducting the purchase or sale of such security by others;

(15) Guaranteeing a customer against loss in any se-
curities account of such customer carried by the broker—
dealer or in any securities transaction effected by the
broker—dealer with or for such customer;

(16) Publishing or circulating, or causing to be pub-
lished or circulated, any notice, circular, advertisement,
newspaper article, investment service, or communication
of any kind which purports to report any transaction as
a purchase or sale of any security unless such broker—
dealer believes that such transaction was a bona fide
purchase or sale of such security; or which purports to
quote the bid price or asked price for any security, un-
less such broker-dealer believes that such quotation rep-
resents a bona fide bid for, or offer of, such security;
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(17) Using any advertising or sales presentation in
such a fashion as to be deceptive or misleading. An ex-
ample of such practice would be a distribution of any
nonfactual data, material or presentation based on con-
jecture, unfounded or unrealistic claims or assertations
in any brochure, flyer, or display by words, pictures,
graphs or otherwise designed to supplement, detract
from, supersede or defeat the purpose or effect of any
prospectus or disclosure; or

(18) Failing to disclose that the broker—dealer is con-
trolled by, controlling, affiliated with or under common
control with the issuer of any security before entering
into any contract with or for a customer for the purchase
or sale of security, the existence of such control to such
customer, and if such disclosure is not made in writing,
it shall be supplemented by the giving or sending of
written disclosure at or before the completion of the
transaction;

(19) Failing to make bona fide public offering of all
of the securities allotted to a broker—dealer for distribu-
tion, whether acquired as an underwriter, a selling group
member of from a member participating in the distribu-
tion as an underwriter or selling group member; or

(20) Failure or refusal to furnish a customer, upon
reasonable request, information to which he is entitled,
or to respond to a formal written request or complaint.

The conduct set forth above is not inclusive. Engaging
in other conduct such as forgery, embezzlement, nondis-
closure, incomplete disclosure or misstatement of mate-
rial facts, or manipulative or deceptive practices shall
also be grounds for denial, suspension or revocation of
registration.

[Statutory Authority: RCW 21.20.450. 85-02-023 (Order SDO-202—
84), § 460-20A—420, filed 12/27/84.]

WAC 460-20A-425 Dishonest or unethical business
practices—Salespersons. The phrase "dishonest or un-
ethical practices" as used in RCW 21.20.110(7) as ap-
plied to salespersons, is hereby defined to include any of
the following:

(1) Engaging in the practice of lending or borrowing
money or securities from a customer, or acting as a cus-
todian for money, securities or an executed stock power
of a customer;

(2) Effecting securities transactions not recorded on
the regular books or records of the broker—dealer which
the agent represents, unless the transactions are author-
ized in writing by the broker—dealer prior to execution of
the transaction;

(3) Establishing or maintaining an account containing
fictitious information in order to execute transactions
which would otherwise be prohibited;

(4) Sharing directly or indirectly in profits or losses in
the account of any customer without the written author-
ization of the customer and the broker—dealer which the
agent represents;

(5) Dividing or otherwise splitting the agent's com-
missions, profits or other compensation from the pur-
chase or sale of securities with any person not also
registered for the same broker—dealer, or for a broker—
dealer under direct or indirect common control; or
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(6) Inducing trading in a customer's account which is
excessive in size or frequency in view of the financial re-
sources and character of the account;

(7) Recommending to a customer the purchase, sale
or exchange of any security without reasonable grounds
to believe that such transaction or recommendation is
suitable for the customer based upon reasonable inquiry
concerning the customer's investment objectives, finan-
cial situation and needs, and any other relevant infor-
mation known by the broker—dealer;

(8) Executing a transaction on behalf of a customer
without authorization to do so;

(9) Exercising any discretionary power in effecting a
transaction for a customer's account without first ob-
taining written discretionary authority from the cus-
tomer, unless the discretionary power relates solely to
the time and/or price for the execution of orders;

(10) Executing any transaction in a margin account
without securing from the customer a properly executing
written margin agreement promptly after the initial
transaction in the account;

(11) Entering into a transaction with or for a cus-
tomer at a price not reasonably related to the current
market price of the security or receiving an unreasonable
commission or profit;

(12) Failing to furnish to a customer purchasing se-
curities in an offering, no later than the date of confir-
mation of the transaction, a final or preliminary
prospectus, and if the latter, failing to furnish a final
prospectus within a reasonable period after the effective
date of the offering.

(13) Effecting any transaction in, or inducing the
purchase or sale of, any security by means of any ma-
nipulative, deceptive or fraudulent device, practice, plan,
program, design or contrivance, which may include but
not be limited to:

(a) Effecting any transaction in a security which in-
volves no change in the beneficial ownership thereof;

(b) Entering an order or orders for the purchase or
sale of any security with the knowledge that an order or
orders of substantially the same size, at substantially the
same time and substantially the same price, for the sale
of any such security, has been or will be entered by or
for the same or different parties for the purpose of cre-
ating a false or misleading appearance of active trading
in the security or a false or misleading appearance with
respect to the market for the security; provided, how-
ever, nothing in this subsection shall prohibit a broker—
dealer from entering bona fide agency cross transactions
for its customer;

(c) Effecting, alone or with one or more other persons,
a series of transactions in any security creating actual or
apparent active trading in such security or raising or de-
pressing the price of such security, for the purpose of
inducing the purchase or sale of such security by others;

(14) Guaranteeing a customer against loss in any se-
curities account for such customer carried by the bro-
ker—dealer or in any securities transaction effected by
the broker—dealer with or for such customer;

(15) Publishing or circulating, or causing to be pub-
lished or circulated, any notice, circular, advertisement,
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newspaper article, investment service, or communication
of any kind which purports to report any transaction as
a purchase or sale of any security unless such broker—
dealer believes that such transaction was a bona fide
purchase or sale of such security; or which purports to
quote the bid price or asked price for any security, un-
less such broker—dealer believes that such quotation
presents a bona fide bid for, or offer of, such security;

(16) Using any advertising or sales presentation in
such a fashion as to be deceptive or misleading. An ex-
ample of such practice would be a distribution of any
nonfactual data, material or presentation based on con-
jecture, unfounded or unrealistic claims or assertations
of any brochure, flyer, or display by words, pictures,
graphs or otherwise.

The conduct set forth above is not inclusive. Engaging
in other conduct such a forgery, embezzlement, nondis-
closure, incomplete disclosure or misstatement of mate-
rial facts, or manipulative or deceptive practices shall
also be grounds for denial, suspension or revocation of
registration.

[Statutory Authority: RCW 21.20.450. 85-02-023 (Order SDO-202—
84), § 460-20A—425, filed 12/27/84.]

Chapter 460-24A WAC
INVESTMENT ADVISERS

WAC

460-24A-010 Investment advisers—Where rules apply.

460-24A-030 Use of the term "investment counsel.”

460-24A-050 Investment adviser and investment adviser salesperson
(representative) registration and examinations.

460-24A-060 Financial statements required on investment advisers.

460-24A-100 Advertisements by investment advisers.

460-24A-105 Custody or possession of funds or securities of clients.

460-24A-140 Guarantees of success.

460-24A-160 Refunds.

460-24A-170 Capital requirements.

460-24A-200 Books and records to be maintained by investment
advisers.

460-24A-205 Notice of changes by investment adviser.

460-24A-210 Notice of complaint.

460-24A-220 Dishonest or unethical business practices—Investment
advisers and investment adviser salespersons.

WAC 460-24A-010 Investment advisers—Where
rules apply. These rules apply only to that part of the
investment advisers' business within the state of
Washington.

[Order 304, § 460-24A-010, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-24 WAC.]

WAC 460-24A-030 Use of the term "imvestment
counsel." No investment adviser shall use the title "in-
vestment counsel" in the conduct of his or its business
nor represent that he or it is an "investment counsel” nor
use the term "investment counsel” as descriptive of his
or its business where such use is prohibited under the
provisions of the Federal Investment Advisers Act of

1940, as amended.

[Order 304, § 460-24A—030, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-24 WAC.]
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WAC 460-24A-050 Investment adviser amd invest-
ment adviser salesperson (representative) registration and
examinations. (1) In order to be licensed in this state as
an investment adviser the individual applicant, the offi-
cer if the applicant is a corporation or a general partner
if the applicant is a partnership shall complete the uni-
form securities agent state law examination with a score
of seventy percent or better and complete one of the fol-
lowing with a score of seventy percent or better:

(a) NASD general securities principal examination
(Series 24) or

(b) NASD investment company products/variable
contracts principal examination (Series 26).

The applicant must also complete a Form ADV for
the state of Washington.

(2) An individual applicant, an officer if the applicant
is a corporation or a general partner if the applicant is a
partnership any one of which has completed the uniform
securities agent state law examination with a score of
seventy percent or better and which holds one of the fol-
lowing designations, shall not be required to complete
the exams designated in subsection (1)(a) and (b) of this
section in order to apply for an investment advisers
license:

(a) Chartered investment counselor, or

(b) Chartered financial analyst, or

(c) Certified financial planner which designation is
completed on or after the effective date of these rules.

The applicant must also complete a Form ADV for
the state of Washington.

(3) If the individual officer who takes the examination
on behalf of a corporate applicant or the individual gen-
eral partner who takes the examination on behalf of a
partnership ceases to be an officer or general partner,
then the investment adviser must notify the securities
division of a substitute officer or general partner who
has passed the examinations required in subsection (1)
of this section within two months in order to maintain
the investment adviser license.

(4) In order to be licensed in this state as an invest-
ment adviser salesperson (representative) the individual
applicant shall complete the uniform securities agent
state law examination with a score of seventy percent or
better and complete one of the following with a score of
seventy percent or better unless subsection (6) of this
section applies:

(a) NASD general securities representative examina-
tion (Series 7), or

(b) NASD investment company products/variable
contracts limited representative qualifications examina-
tion (Series 6).

The applicant must also complete the Form U-4 for
the state of Washington.

(5) An individual who has completed the uniform se-
curities agent state law examination with a score of sev-
enty percent or better and who holds one of the
following designations shall not be required to complete
the exams designated in subsection (4) of this section in
order to apply for an investment adviser salesperson
(representative) license.

(a) Chartered investment counselor
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(b) Chartered financial analyst

(c) Certified financial planner whose designation is
completed on or after the effective date of these rules.

The applicant must also complete the Form U-4 for
the state of Washington.

(6) The administrator may waive the testing require-
ments in subsection (5) of this section for an investment
adviser representative whose activities will be limited to
supervising the firm's investment advisory activities in
Washington, provided that the applicant has been em-
ployed for five years preceding the filing of the applica-
tion in a supervisory capacity, or as a portfolio manager,
by an investment adviser registered under the Invest-
ment Advisers Act of 1940 for at least five years and the
investment adviser has been engaged in rendering "in-
vestment supervisory services" as defined in section 202
(a)(13) of the Investment Advisers Act of 1940.

(7) Any individual who has been retained or employed
by an investment adviser to solicit clients or offer the
services of the investment adviser or manage the ac-
counts of said clients any time during the two years prior
to application and who has previously passed the re-
quired examination in subsection (1) or (4) of this sec-
tion or the Washington state investment advisers
examination shall not be required to retake the
examination(s) to be eligible to be relicensed as an in-
vestment adviser salesperson (representative) upon
application.

(8) Any investment adviser or investment adviser
salesperson registered prior to August 15, 1981, and who
was registered with the Washington state securities divi-
sion as of the date of the adoption of these regulations
and remained registered thereafter shall be subject to
the regulations in effect at the time of the original ap-
plication.

[Statutory Authority: RCW 21.20.450. 85-23-063 (Order SDO-220—
85), § 460-24A-050, filed 11/19/85; 85~16-068 (Order SDO-128-
85), § 460-24A—050, filed 8/1/85. Statutory Authority: RCW 21.20-
450 and 21.20.040. 83-03-024 (Order SDO-6-83), § 460-24A-050,
filed 1/13/83. Statutory Authority: RCW 21.20.450. 82-02-033 (Or-
der SDO-149-81), § 460-24A~050, filed 12/31/81; Order SD-131—
77, § 460-24A-050, filed 11/23/77; Order 304, § 460~24A-050, filed
2/28/75, effective 4/1/75. Formerly chapter 460-24 WAC.]

WAC 460-24A-060 Financial statements required
on investment advisers. Every investment adviser shall
file with the director a statement of financial condition
in such detail as will disclose generally the nature and
amount of assets and liabilities and the net worth of
such investment adviser as of a date within ninety days
prior to the date on which it is filed. Such reports shall
be filed annually with the director not more than ninety
days after the end of the investment adviser's fiscal
year—end (unless extension of time is granted by the di-
rector).

[Statutory Authority: RCW 21.20.450. 85-16-068 (Order SDO-128-

85), § 460-24A-060, filed 8/1/85; Order 304, § 460-24A-060, filed
2/28/75, effective 4/1/75. Formerly chapter 460-24 WAC.]

WAC 460-24A-100 Advertisements by investment
advisers. (1) It shall constitute an "act, practice, or
course of business" which operates or would operate as a
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fraud within the meaning of RCW 21.20.020 for an in-
vestment adviser, directly or indirectly, to publish, circu-
late or distribute any advertisement:

(a) Which refers, directly or indirectly, to any testi-
monial of any kind concerning the investment adviser or
concerning any advice, analysis, report or other service
rendered by such investment adviser; or

(b) Which refers, directly or indirectly, to past spe-
cific recommendations of such investment adviser which
were or would have been profitable to any person: Pro-
vided, however, That this clause (b) does not prohibit an
advertisement which sets out or offers to furnish a list of
all recommendations made by such investment adviser
within the immediately preceding period of not less than
one year if such advertisement, and such list if it is fur-
nished separately:

(i) State the name of each such security recom-
mended, the date and nature of each such recommenda-
tion (e.g., whether to buy, sell or hold), the market price
at that time, the price at which the recommendation was
to be acted upon, and the market price of each such se-
curity as of the most recent practicable date, and

(ii) Contain the following cautionary legend on the
first page thereof in print or type as large as the largest
print or type used in the body or text thereof: "It should
not be assumed that recommendations made in the fu-
ture will be profitable or will equal the performance of
the securities in this list"; or

(c) Which represents, directly or indirectly, that any
graph, chart, formula or other device being offered can
in and of itself be used to determine which securities to
buy or sell, or when to buy or sell them; or which repre-
sents, directly or indirectly, that any graph, chart, for-
mula or other device being offered will assist any person
in making his own decisions as to which securities to buy
or sell, or when to buy or sell them, without prominently
disclosing in such advertisement the limitations thereof
and the difficulties with respect to its use; or

(d) Which contains any statement to the effect that
any report, analysis, or other service will be furnished
free or without charge, unless such report, analysis or
other service actually is or will be furnished entirely free
and without any condition or obligation, directly or indi-
rectly; or

(e) Which contains any untrue statement of a mate-~
rial fact, or which is otherwise false or misleading.

(2) For the purposes of this section, the term "adver-
tisement" includes any notice, circular, letter or other
written communication addressed to more than one per-
son, or any notice or other announcement in any publi-
cation or by radio or television, which offers

(a) Any analysis, report, or publication concerning se-
curities, or which is to be used in making any determi-
nation as to when to buy or sell any security, or which
security to buy or sell, or

(b) Any graph, chart, formula or other device to be
used in making any determination as to when to buy or
sell any security, or which security to buy or sell, or

(c) Any other investment advisory service with regard
to security.
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[Order 304, § 460-24A-100, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-24 WAC.]

WAC 460-24A-105 Custody or possession of funds
or securities of clients. It shall constitute an "act, prac-
tice, or course of business® which operates or would op-
erate as a fraud within the meaning of RCW 21.20.020
for any investment adviser who has custody or possession
of any funds or securities in which any client has any
beneficial interest to do any act or take any action, di-
rectly or indirectly, with respect to any such funds or
securities, unless:

(1) All such securities of each such client are segre-
gated, marked to identify the particular client who has
the beneficial interest therein, and held in safekeeping in
someplace reasonably free from risk of destruction or
other loss; and

(2)(a) All such funds of such clients are deposited in
one or more bank accounts which contain only clients'
funds,

(b) Such account or accounts are maintained in the
name of the investment adviser as agent or trustee for
such clients, and

(c) The investment adviser maintains a separate
record for each such account which shows the name and
address of the bank where such account is maintained,
the dates and amounts of deposits in and withdrawals
from such account, and the exact amount of each client's
beneficial interest in such account; and

(3) Such investment adviser, immediately after ac-
cepting custody or possession of such funds or securities
from any client, notifies such client in writing of the
place and manner in which such funds and securities will
be maintained, and thereafter, if and when there is any
change in the place or manner in which such funds or
securities are being maintained, gives each such client
written notice thereof; and

(4) Such investment adviser sends to each client, not
less frequently than once every three months, an item-
ized statement showing the funds and securities in the
custody or possession of the investment adviser at the
end of such period and all debits, credits and transac-
tions in such client's account during such period; and

(5) All such funds and securities of clients are verified
by actual examination at least once during each calendar
year by an independent certified public accountant or
public accountant at a time which shall be chosen by
such accountant without prior notice to the investment
adviser. A certificate of such accountant stating that he
has made an examination of such funds and securities,
and describing the nature and extent of such examina-
tion shall be filed with the administrator promptly after
each such examination.

[Order 304, § 460-24A-105, filed 2/28/75, effective 4/1/75. Form-
erly chapter 46024 WAC.]

WAC 460-24A-140 Guarantees of success. No rep-
resentation or statement, whether direct or by implica-
tion, should be made guaranteeing the success of
investments made pursuant to recommendations of the
advisory service concerned.
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[Order 304, § 460-24A140, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-24 WAC.]

WAC 460-24A-160 Refunds. Advisory services
should not advertise or represent to subscribers or custo-
mers that subscriptions, fees or other payments will be
refunded if they are not satisfied unless (1) such under-
taking to refund is clear and unequivocal and is con-
cerned not with the merit or success of the service, but
with the customer's satisfaction therewith and (2) the
investment adviser's financial responsibility is adequate
to insure its ability to meet all such refund demands.

[Order 304, § 460-24A-160, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-24 WAC.]

WAC 460-24A-170 Capital requirements. (1) Any
investment adviser who takes any power of attorney
from any investment advisory client to execute transac-
tions or has custody of any or [of] his investment advi-
sory clients' securities or funds is subject to the
minimum capital requirement and the requirement
regarding the ratio of net capital to aggregate indebted-
ness, in accordance with WAC 460-20A-100 of these
rules.

(2) The administrator may, upon written application,
exempt from the provisions of this section, either uncon-
ditionally or on specified terms and conditions, any in-
vestment adviser who satisfies the administrator that,
because of the special nature of his business, his finan-
cial position, and the safeguards he has established for
the protection of customers' funds and securities, it is
not necessary in the public interest or for the protection
of investors to subject the particular investment adviser
to the provisions of this section.

[Order 304, § 460-24A-170, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-24 WAC.]

WAC 460-24A-200 Books and records to be main-
tained by investment advisers. (1) Every licensed invest-
ment adviser shall make and keep true, accurate and
current the following books and records relating to his
investment advisory business:

(a) A journal or journals, including cash receipts and
disbursements records, and any other records of original
entry forming the basis of entries in any ledger.

(b) General and auxiliary ledgers (or other compara-
ble records) reflecting asset, liability, reserve, capital,
income and expense accounts.

(c) A memorandum of each order given by the invest-
ment adviser for the purchase or sale of any security, of
any instruction received by the investment adviser from
a client concerning the purchase, sale, receipt or delivery
of a particular security, and of any modification or can-
cellation of any such order or instruction. Such memo-
randa shall show the terms and conditions of the order,
instruction, modification or cancellation; shall identify
the person connected with the investment adviser who
recommended the transaction to the client and the per-
son who placed such order; and shall show the account
for which entered, the date of entry, and the bank or
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broker—dealer by or through whom executed where ap-
propriate. Orders entered pursuant to the exercise of a
power of attorney shall be so designated.

(d) All check books, bank statements, cancelled
checks and cash reconciliations of the investment
adviser.

(e) All bills or statements (or copies thereof), paid or
unpaid, relating to the business of the investment adviser
as such.

(f) All trial balances, financial statements, and inter-
nal audit working papers relating to the business of such
investment adviser.

(g) Originals of all written communications received
and copies of all written communications sent by such
investment adviser relating to (i) any recommendation
made or proposed to be made and any advice given or
proposed to be given, (ii) any receipt, disbursement or
delivery of funds or securities, or (iii) the placing or ex-
ecution of any order to purchase or sell any security:
Provided, however, That the investment adviser shall not
be required to keep any unsolicited market letters and
other similar communications of general public distribu-
tion not prepared by or for the investment adviser: And
provided, That if the investment adviser sends any no-
tice, circular or other advertisement offering any report,
analysis, publication or other investment advisory service
to more than 10 persons, the investment adviser shall not
be required to keep a record of the names and addresses
of the persons to whom it was sent, except that if such
notice, circular or advertisement is distributed to persons
named on any list, the investment adviser shall retain
with the copy of such notice, circular or advertisement a
memorandum describing the list and the source thereof.

(h) A list or other record of all accounts in which the
investment adviser is vested with any power of attorney
with respect to the funds, securities or transactions of
any client.

(i) All powers of attorney and other evidences of the
granting of any discretionary authority by any client to
the investment adviser, or copies thereof.

(j) All written agreements (or copies thereof) entered
into by the investment adviser with any client or other-
wise relating to the business of such investment adviser
as such.

(k) A copy of each notice, circular, advertisement,
newspaper article, investment letter, bulletin or other
communication recommending the purchase or sale of a
specific security, which the investment adviser circulates
or distributed, directly or indirectly, to 10 or more per-
sons (other than investment supervisory clients or per-
sons connected with such investment adviser), and if
such notice, circular, advertisement, newspaper article,
investment letter, bulletin or other communication does
not state the reasons for such recommendation, a mem-
orandum of the investment adviser indicating the reasons
therefor.

(2) A record of every transaction in a security in
which the investment adviser or any investment adviser
salesman (as hereinafter defined) of such investment ad-
viser has, or by reason of such transaction acquires, any
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direct or indirect beneficial ownership, except (i) trans-
actions effected in any account over which neither the
investment adviser nor any investment adviser salesman
of the investment adviser has any direct or indirect in-
fluence or control; and (ii) transactions in securities
which are direct obligations of the United States. Such
record shall state the title and amount of the security
involved; the date and nature of the transaction (i.e.,
purchase, sale or other acquisition or disposition); the
price at which it was effected; and the name of the bro-
ker—dealer or bank with or through whom the transac-
tion was effected. Such record may also contain a
statement declaring that the reporting or recording of
any such transaction shall not be construed as an admis-
sion that the investment adviser or investment adviser
salesman has any direct or indirect beneficial ownership
in the security. A transaction shall be recorded not later
than 10 days after the end of the calendar quarter in
which the transaction was effected.

For the purposes of this clause (2), the term "invest-
ment adviser salesman" shall mean any partner, officer
or director of the investment adviser; any employee who
makes any recommendation, who participates in the de-
termination of which recommendation shall be made, or
whose functions or duties relate to the determination of
which recommendation shall be made, any employee
who, in connection with his duties obtains any informa-
tion concerning which securities are being recommended;
and any person in a control relationship to the invest-
ment adviser who obtains information concerning securi-
ties recommendations being made by such investment
adviser other than a regular client of such investment
adviser.

An investment adviser does not violate the provisions
of this clause (2) because of his failure to record securi-
ties transactions of any investment adviser salesman if
he establishes that he instituted adequate procedures and
used reasonable diligence to obtain promptly, reports of
all transactions required to be recorded.

(3) If a licensed investment adviser has custody or
possession of securities or funds of any client, the re-
cords required to be made and kept under subsection (1)
above shall include:

{(a) A journal or other records showing all purchases,
sales, receipts and deliveries of securities (including cer-
tificate numbers) for such accounts and all other debits
and credits to such accounts.

(b) A separate ledger account for each such client
showing all purchases, sales, receipts and deliveries of
securities, the date and price of each such purchase or
sale, and all debits and credits.

(c) Copies of confirmations of all transactions effected
by or for the account of any such client.

(d) A record for each security in which any such cli-
ent has a position, which record shall show the name of
each such client having any interest in such security, the
amount of interest of each such client, and the location
of each such security.

(4) Every licensed investment adviser who renders any
investment supervisory or management service to any
client shall, with respect to the portfolio being supervised
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or managed and to the extent that the information is
reasonably available to or obtainable by the investment
adviser, make and keep true, accurate and current:

(a) Records showing separately for each such client
the securities purchased and sold, and the date, amount
and price of each such purchase or sale.

(b) For each security in which any such client has a
current position, information from which the investment
adviser can promptly furnish the name of each such cli-
ent, and the current amount of the interest of such
client.

(5) Any books or records required by this section may
be maintained by the investment adviser in such manner
that the identity of any client to whom such investment
adviser renders investment supervisory services is indi-
cated by numerical or alphabetical code or some similar
designation.

(6)(a) All books and records required to be made un-
der the provisions of subsections (1) to (4)(a), inclusive,
of this section shall be maintained and preserved in an
easily accessible place for a period of not less than three
years from the end of the fiscal year during which the
last entry was made on such record, the first two years
in an appropriate office of the investment adviser.

(b) Charter documents, minute books and stock cer-
tificate books of the investment adviser and of any pre-
decessor, shall be maintained in the principal office of
the investment adviser and preserved until at least three
years after termination of the enterprise.

(7) A licensed investment adviser, before ceasing to
conduct or discontinuing business as an investment ad-
viser, shall arrange for and be responsible for the pres-
ervation of the books and records required to be
maintained and preserved under this section for the re-
mainder of the period specified in this section, and shall
notify the administrator in writing of the exact address
where such books and records will be maintained during
such period.

(8) After a record or other document has been pre-
served for two years, a photograph on film may be sub-
stituted for the balance of the required time.

(9) As used in this section, the terms "power of attor-
ney" and "discretionary authority" do not include dis-
cretion as to the price at which or the time when a
transaction is or is to be effected, if, before the order is
given by the investment adviser, the client has directed
or approved the purchase or sale of a definite amount of
the particular security.

[Order 304, § 460-24A-200, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-24 WAC.]

WAC 460-24A-205 Notice of changes by invest-
ment adviser. (1) Each licensed investment adviser shall,
upon any change in the information contained in its ap-
plication for a certificate (other than financial informa-
tion contained therein) promptly file an amendment to
such application setting forth the changed information
(and in any event within 30 days after the change
occurs).

(2) With respect to any investment adviser registered
under the Investment Advisers Act of 1940, it shall be a
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sufficient compliance with subsection (1) of this section
if a copy of an amendment to Form ADV, of the Secu-
rities and Exchange Commission containing the required
information, or transmitted for filing to, the administra-
tor not later than the date on which such amendment is
required to be filed with the Securities and Exchange
Commission.

(3) Each licensed investment adviser shall notify the
administrator of the employment of any new representa-
tive in Washington by submitting a completed NASD
Form U-4 with a photograph to the administrator or the
administrator's designee, within 10 days after the event
occurs.

(4) Each licensed investment adviser shall notify the
administrator of the termination of employment of any
representative in Washington, by submitting a complete
NASD Form U-5 to the administrator or the adminis-
trator's designee, within 30 days after the event occurs.

[Statutory Authority: RCW 21.20.450. 85-23--063 (Order SDO-220—
85), § 460-24A-205, filed 11/19/85; 85-16—-068 (Order SDO-128-
85), § 460-24A-205, filed 8/1/85; Order 304, § 460-24A—205, filed
2/28/75, effective 4/1/75. Formerly chapter 460-24 WAC.]

WAC 460-24A-210 Notice of complaint. Each li-
censed investment adviser who has filed a complaint
against any of its partners, officers, directors, agents li-
censed in Washington or associated persons with any law
enforcement agency, any other regulatory agency having
jurisdiction over the securities industry, or with any
bonding company regarding any loss arising from al-
leged acts of such person, shall send a copy of such
complaint to the administrator, within 10 days following
its filing with such other agency or bonding company.

[Order 304, § 460-24A~210, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-24 WAC.]

WAC 460-24A-220 Dishonest or unethical business
practices—Investment advisers and investment adviser
salespersons. The phrase "dishonest or unethical prac-
tices" as used in RCW 21.20.110(7) as applied to in-
vestment advisers and investment adviser salespersons is
hereby defined to include any of the following:

(1) Recommending to a client to whom investment
supervisory, management or consulting services are pro-
vided the purchase, sale or exchange of any security
without reasonable grounds to believe that the recom-
mendation is suitable for the client on the basis of infor-
mation furnished by the client after reasonable inquiry
concerning the client's investment objectives, financial
situation and needs, and any other information known
by the investment adviser.

(2) Exercising any discretionary power in placing an
order for the purchase or sale of securities for a client
without obtaining written discretionary authority from
the client within ten business days after the date of the
first transaction placed pursuant to oral discretionary
authority, unless the discretionary power relates solely to
the price at which, or the time when, an order involving
a definite amount of a specified security shall be exe-
cuted, or both.
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(3) Inducing trading in a client's account that is ex-
cessive in size or frequency in view of the financial re-
sources, investment objectives and character of the
account.

(4) Placing an order to purchase or sell a security for
the account of a client without authority to do so.

(5) Placing an order to purchase or sell a security for
the account of a client upon instruction of a third party
without first having obtained a written third—party trad-
ing authorization from the client.

(6) Borrowing money or securities from a client unless
the client is a broker—dealer, an affiliate of the invest-
ment adviser, or a financial institution engaged in the
business of loaning funds.

(7) Loaning money to a client unless the investment
adviser is a financial institution engaged in the business
of loaning funds or the client is an affiliate of the in-
vestment adviser.

(8) To misrepresent to any advisory client, or pro-
spective advisory client, the qualifications of the invest-
ment adviser or any employee of the investment adviser,
or to misrepresent the nature of the advisory services
being offered or fees to be charged for such service, or to
omit to state a material fact necessary to make the
statements made regarding qualifications, services or
fees, in light of the circumstances under which they are
made, not misleading.

(9) Providing a report or recommendation to any ad-
visory client prepared by someone other than the adviser
without disclosing that fact. (This prohibition does not
apply to a situation where the adviser uses published re-
search reports or statistical analyses to render advice or
where an adviser orders such a report in the normal
course of providing service.)

(10) Charging a client an unreasonable advisory fee in
relation to fees charged by other investment advisers or
investment adviser salespersons for similar services.

(11) Failing to disclose to clients in writing before any
advice is rendered any material conflict of interest relat-
ing to the adviser or any of its employees which could
reasonably be expected to impair the rendering of unbi-
ased and objective advice including but not limited to:

(a) Compensation arrangements connected with advi-
sory services to clients which are in addition to compen-
sation from such clients for such services;

(b) Charging a client an advisory fee for rendering
advice when a commission for executing securities trans-
actions pursuant to such advice will be received by the
adviser or its employees; and

(c) An ownership or interest in any entity in which the
investment adviser or investment adviser salesperson is
recommending that the client purchase (excluding mu-
tual funds).

(12) Guaranteeing a client that a specific result will
be achieved (gain or no loss) with advice which will be
rendered.

(13) Publishing, circulating or distributing any adver-
tisement which does not comply with Rule 206(4)-1 un-
der the Investment Advisers Act of 1940.
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(14) Disclosing the identity, affairs, or investments of
any client unless required by law to do so, or unless
consented to by the client.

(15) Taking any action, directly or indirectly, with re-
spect to those securities or funds in which any client has
any beneficial interest, where the investment adviser has
custody or possession of such securities or funds when
the adviser's action is subject to and does not comply
with the requirements of Reg. 206(4)-2 under the In-
vestment Advisers Act of 1940.

(16) Entering into, extending or renewing any invest-
ment advisory contract unless such contract is in writing
and discloses, in substance, the services to be provided,
the term of the contract, the advisory fee, the formula
for computing the fee, the amount of prepaid fee to be
returned in the event of contract termination or nonper-
formance, whether the contract grants discretionary
power to the adviser and that no assignment of such
contract shall be made by the investment adviser without
the consent of the other party to the contract.

The conduct set forth above is not inclusive engaging
in other conduct such as forgery, embezzlement, nondis-
closure, incomplete disclosure or misstatement of mate-
rial facts, or manipulative or deceptive practices shall
also be grounds for denial, suspension or revocation of
registration.

[Statutory Authority: RCW 21.20.450. 85-23-063 (Order SDO-220-
85), § 460—24A-220, filed 11/19/85.]

Chapter 460-28A WAC
ADVERTISEMENTS

WAC

460-28A-010
460-28A-015
460-28A-020
460-28A-025

Advertisements—Scope of rules.

All advertisements to be filed.
Specific prohibitions.

Exceptions from filing requirements.

WAC 460-28A-010  Advertisements——Scope of
rules. Any advertisement, display, pamphlet, brochure,
letter, articles, or communication published in any
newspaper, magazine, or periodical, or script or any re-
cording, radio or television announcement, broadcast, or
commercial to be used or circulated in connection with
the sale and promotion of a registered offering of secu-
rities will be subject to the requirements and restrictions
set out in WAC 460-28A-015 and 460-28A—020.

[Order 342, § 460-28A-010, filed 9/29/75; Order 304, § 460-28A—
010, filed 2/28/75, effective 4/1/75. Formerly chapter 460-28 WAC.]

WAC 460-28A-015 All advertisements to be filed.
All sales and advertising literature and promotional ma-
terial, other than that exempted by these rules, shall be
governed by the following:

(1) The registration applicant or registrant shall file
with the division, at least five days before its intended
dissemination, one copy of each item of literature or
material.

(2) If not disallowed by the administrator by written
notice or otherwise within three business days from the
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date filed, the literature or material may be
disseminated.

(3) No formal approval of the literature or material
shall be issued by the administrator.

(4) The disseminator of the literature or material shall
be responsible for the accuracy and reliability of the lit-
erature and material, and its conformance with the code
and these rules.

[Order 342, § 460-28A-015, filed 9/29/75; Order 304, § 460-28A—
015, filed 2/28/75, effective 4/1/75. Formerly chapter 460-28 WAC.]

WAC 460-28A-020 Specific prohibitions. The fol-
lowing devices or sales presentation, and the use thereof,
will be deemed deceptive or misleading practices:

(1) Comparison charts or graphs showing a distorted,
unfair or unrealistic relationship between the issuer's
past performance, progress or success and that of an-
other company, business, industry or investment media;

(2) Lay—out, format, size, kind and color of type used
so as to attract attention to favorable or incomplete por-
tions of the advertising matter, or to minimize less fa-
vorable, modified or modifying portions necessary to
make the entire advertisement a fair and truthful
representation;

(3) Statements or representations, which by them-
selves predict future profit, success, appreciation, per-
formance or otherwise relate to the merit or potential of
the securities which are positive or imperative in form;

(4) Generalizations, generalized conclusions, opinions,
representations and general statements based upon a
particular set of facts and circumstances unless those
facts and circumstances are stated and modified or ex-
plained by such additional facts or circumstances as are
necessary to make the entire advertisement a full, fair
and truthful representation;

(5) Sales kits or film clips, displays. or exposures,
which, alone or by sequence and progressive compilation,
tend to present an accumulative or composite picture or
impression of certain, or exaggerated potential, profit,
safety, return or assured or extraordinary investment
opportunity or similar benefit to the prospective
purchaser;

(6) Distribution of any nonfactual or inaccurate data
or material by words, pictures, charts, graphs, or other-
wise, based on conjectural, unfounded, extravagant, or
flamboyant claims, assertions, predictions or excessive
optimism;

(7) Memoranda, reports, letters and similar distribu-
tions which tend, alone or by compilation, to substitute,
repeat or detract from disclosure in the registered offer-
ing circular.

[Order SD-131-77, § 460-28A—020, filed 11/23/77; Order 304, §
460-28A—020, filed 2/28/75, effective 4/1/75. Formerly chapter 460
28 WAC\]

WAC 460-28A-025 Exceptions from filing require-
ments. The following forms and types of advertising are
permitted without the necessity for filing or prior au-
thorization by the administrator, unless specifically
prohibited.
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(1) So—called "tombstone" advertising, containing no
more than the following information:

(a) Name and address of issuer.

(b) Identity or title of security.

(c) Per unit offering price, number of shares and
amount of offering.

(d) Brief, general description of business.

(e) Name and address of underwriter, or address
where offering circular or prospectus can be obtained.

(f) Date of issuance.

(2) Dividend notices, proxy statements and reports to
shareholders, including investment company quarterly
and semi—annual reports.

(3) Sales literature, advertising or market letters pre-
pared in conformity with the applicable regulations and
in compliance with the filing requirements of the SEC,
the NASD, or an approved securities exchange.

(4) Factual or informative letters, bulletins or re-
leases, similar to "news letters," relating to issuer's
progress or activities, status of the offering or current fi-
nancial conditions.

[Order 304, § 460-28A-025, filed 2/28/75, effective 4/1/75. Form-
erly chapter 46028 WAC.]

Chapter 460-31A WAC

REAL ESTATE PROGRAMS EXCEEDING FIVE
MILLION DOLLARS

WAC

460-31A-410 Application.

460-31A-415 Definitions.

460-31A—-420 Experience of sponsor.

460-31A—425 Net worth of sponsor.

460-31A-430 Reports to administrator.

460-31A-435 Liability of sponsor.

460-31A-440 Suitability standards for the participants.
460-31A—445 Sales to appropriate persons.
460-31A—450 Maintenance of record of suitability.
460-31A—-455 Minimum investment of participant.
460-31A-460 Fees, compensation and expenses.
460-31A—465 Organization and offering expenses.
460-31A-470 Investment in properties.

460-31A—475 Program management fee.

460-31A-480 Promotional interest.

460-31A—485 Real estate commissions on resale.
460-31A—490 Property management fee.

460-31A—495 Insurance services.

460-31A-500 Sales, leases, loans, and related programs.
460-31A-505 Exchange of limited partnership interests.
460-31A-510 Exclusive agreement.

460-31A-515 Sales commissions on reinvestment or distribution.
460-31A-520 Expenses of the program.

460-31A-525 Reimbursement of costs.

460-31A-530 Other services by sponsor.

460-31A-535 Rebates, kickbacks and reciprocal arrangements.
460-31A~540 Commingling.

460-31A—545 Investments in other programs.
460-31A-550 Lending practices.

460-31A-555 Development or construction contract.
460-31A-560 Completion bond requirements.
460-31A-565 Requirement for real property appraisal.
460-31A-570 Nonspecified property programs.
460-31A-575 Minimum capitalization.

460-31A-580 Experience of sponsor.

460-31A-585 Statement of investment objectives.
460-31A-590 Period of offering and expenditure of proceeds.
460-31A-595 Special reports.

460-31A-600 Assessments,
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460-31A-605 Multiple programs.

460-31A-610 Rights and obligations of participants—Meetings.
460-31A-615 Voting rights of limited partners.

460-31A—-620 Reports to holders of limited partnership interests.
460-31A—625 Access to records.

460-31A-630 Admission of participants.

460-31A~635 Redemption of program interests.

460-31A—640 Transferability of program interests.
460-31A—645 Assessments and defaults.

460-31A-650 Sales literature,

460-31A-655 Group meetings.

460-31A—-660 Contents of prospectus.

460-31A—665 Use of forecasts.

460-31A—670 Forecasts for specified property programs.
460-31A—675 Realistic forecasts.

460-31A—680 Material information.

460-31A-685 Presentation of forecasts.

460-31A-690 Additional disclosures and limitations.
460-31A—695 Forecasts for unimproved property programs.
460-31A-700 Fiduciary duty.

460-31A-705 Deferred payments.
460-31A-710 Reserves.
460-31A-715 Reinvestment of cash flow and proceeds on disposi-

tion of property.
460-31A-720 Financial information required on application.
460-31A-725 Opinions of counsel.
460-31A-730 Provisions of the partnership agreement.

WAC 460-31A-410 Application. (1) The rules in
this chapter 460-31A WAC apply to registration of real
estate programs in the form of limited partnerships
(herein sometimes called "program" or "partnerships")
whose total offering exceeds five million dollars. An ap-
plicant for registration may also elect to follow the rules
of this chapter.

(2) The rules of this chapter will be applied by anal-
ogy to real estate programs in other forms. While appli-
cations not conforming to the rules of this chapter shall
be looked upon with disfavor, where good cause is
shown, certain rules may be modified or waived by the
administrator.

(3) Where the individual characteristics of specific
programs warrant modification of the rules of this chap-
ter, such modification will be accommodated, insofar as
possible while still being consistent with the spirit of
these rules. A cross reference sheet shall be furnished
with the application (see WAC 460-31A-415(11)).

(4) Where these rules conflict with requirements of
the securities and exchange commission, the rules will
not apply unless otherwise directed by the administrator.

(5) The term "total offering" in subsection (1) above
shall be liberally construed and shall, for the purposes of
WAC 460-31A—410(1) only, apply to that amount of
securities which is filed with the state securities division
under one registration statement.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-410, filed 11/21/83.]

WAC 460-31A-415 Definitions. For the purposes of
this chapter, the following definitions shall apply.

(1) "Acquisition expenses" means expenses including
but not limited to legal fees and expenses, travel and
communications expenses, costs of appraisals, nonre-
fundable option payments on property not acquired, ac-
counting fees and expenses, title insurance, and
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miscellaneous expenses related to selection and acquisi-
tion of properties, whether or not acquired.

(2) "Acquisition fee" means the total of all fees and
commissions paid by any party in connection with the
purchase or development of property by a program, ex-
cept a development fee paid to a person not affiliated
with a sponsor in connection with the actual develop-
ment of a project after acquisition of the land by the
program. Included in the computation of such fees or
commissions shall be any real estate commission, selec-
tion fee, development fee, nonrecurring management fee,
or any fee of a similar nature, however designated.

(3) "Administrator" means the administrator of secu-
rities administrating the Securitics Act of Washington,
chapter 21.20 RCW.

(4) "Affiliate" means (a) any person directly or indi-
rectly controlling, controlled by or under the common
control with another person (b) any person owning or
controlling ten percent or more of the outstanding voting
securities of such other person (c) any officer, director,
partner of such person and (d) if such other person is an
officer, director or partner, any company for which such
person acts in any such capacity.

(5) "Assessments" means additional amounts of capi-
tal which may be mandatorily required of or paid at the
option of a participant beyond his subscription
commitment.

(6) "Capital contribution" means the gross amount of
investment in a program by a participant, or all partici-
pants as the case may be.

(7) "Cash flow" means program cash funds provided
from operations, including lease payments on net leases
from builders and sellers, without deduction for depreci-
ation, but after deducting cash funds used to pay all
other expenses, debt payments, capital improvements
and replacements.

(8) "Cash available for distribution" means cash flow
less amount set aside for restoration or creation of
reserves.

(9) "Competitive real estate commission" means that
real estate or brokerage commission paid for the pur-
chase or sale of property which is reasonable, customary
and competitive in light of the size, type and location of
the property.

(10) "Construction fee" means a fee for acting as
general contractor to construct improvements on a pro-
gram's property either initially or at a later date.

(11) "Cross reference sheet" means a compilation of
the sections of the rules referenced to the page of the
prospectus, partnership agreement, or other exhibits, and
justification of any deviation from the rules.

(12) "Development fee" means a fee for the packag-
ing of a program's property, including negotiating and
approving plans, and undertaking to assist in obtaining
zoning and necessary variances and necessary financing
for the specific property, either initially or at a later
date.

(13) "Front-end fees" means fees and expenses paid
by any party for any services rendered during the pro-
gram's organizational or acquisition phase including or-
ganization and offering expenses, acquisition fees,
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acquisition expenses, and any other similar fees, however
designated by the sponsor.

(14) "Investment in properties’ means the amount of
capital contributions actually paid or allocated to the
purchase, development, construction or improvement of
properties acquired by the program (including the pur-
chase of properties, working capital reserves allocable
thereto (except that working capital reserves in excess of
five percent shall not be included), and other cash pay-
ments such as interest and taxes but excluding front-end
fees).

(15) "Net worth" means the excess of total assets over
total liabilities as determined by generally accepted ac-
counting principles, except that if any of such assets
have been depreciated, then the amount of depreciation
relative to any particular asset may be added to the de-
preciated cost of such asset to compute total assets: Pro-
vided, That the amount of depreciation may be added
only to the extent that the amount resulting after adding
such depreciation does not exceed the fair market value
of such asset.

(16) "Nonspecified property program" means a pro-
gram where, at the time a securities registration is or-
dered effective, less than 75 percent of the net proceeds
from the sale of program interests is allocable to the
purchase, construction, or improvement of specific prop-
erties, or a program in which the proceeds from any sale
or refinancing of properties may be reinvested. Reserves
shall be included in the nonspecified 25 percent.

(17) "Organization and offering expenses” means
those expenses incurred in connection with and in pre-
paring a program for registration and subsequently of-
fering and distributing it to the public, including sales
commissions paid to broker—dealers in connection with
the distribution of the program and all advertising
expenses.

(18) "Participant" means the holder of a program
interest.

(19) "Person" means any natural person partnership,
corporation, association or other legal entity.

(20) "Program" means a limited or general partner-
ship, joint venture, unincorporated association or similar
organization other than a corporation formed and oper-
ated for the primary purpose of investment in and the
operation of or gain from an interest in real property.

(21) "Program interest" means the limited partner-
ship unit or other indicia of ownership in a program.

(22) "Program management fee" means a fee paid to
the sponsor or other persons for management and ad-
ministration of the program.

(23) "Property management fee" means the fee paid
for day—to—day professional property management ser-
vices in connection with a program's real property
projects.

(24) "Prospectus" means the meaning given to that
term by Section 2(10) of the Securities Act of 1933, in-
cluding a preliminary prospectus: Provided, however,
That such term as used herein shall also include an of-
fering circular as described in Rule 256 of the general
rules and regulations under the Securities Act of 1933
or, in the case of an intrastate offering, any document by
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whatever name known, utilized for the purpose of offer-
ing and selling securities to the public.

(25) "Purchase price of property" means the price
paid upon the purchase or sale of a particular property,
including the amount of acquisition fees and all liens
and mortgages on the property, but excluding points and
prepaid interest.

(26) "Sponsor" means any person directly or indi-
rectly instrumental in organizing, wholly or in part, a
program or any person who will manage or participate in
the management of a program, and any affiliate of any
such person, but does not include a person whose only
relation with the program is as that of an independent
property manager, whose only compensation is as such.
"Sponsor" does not include wholly independent third
parties such as attorneys, accountants, and underwriters
whose only compensation is for professional services
rendered in connection with the offering of syndicate in-
terests.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-415, filed 11/21/83.]

WAC 460-31A-420 Experience of sponsor. The
sponsor, the general partner or their chief operating of-
ficers shall have at least two years relevant real estate or
other experience demonstrating the knowledge and ex-
perience to acquire and manage the type of properties
being acquired, and any of the foregoing or any affiliate
providing services to the program shall have had not less
than four years relevant experience in the kind of service
being rendered or otherwise must demonstrate sufficient
knowledge and experience to perform the services pro-
posed.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-420, filed 11/21/83.]

WAC 460-31A-425 Net worth of spomsor. The fi-
nancial condition of the sponsor liable for the debts of
the program must be commensurate with any financial
obligations assumed in the offering and in the operation

of the program. As a minimum, such sponsor shall have

an aggregate financial net worth, exclusive of home, au-
tomobile and home furnishings, of the greater of either
$50,000 or an amount at least equal to five percent of
the gross amount of all offerings sold within the prior 12
months plus five percent of the gross amount of the cur-
rent offering, to an aggregate maximum net worth of
such sponsor of one million dollars. In determining net
worth for this purpose, evaluation will be made of con-
tingent liabilities and the use of promissory notes, to de-
termine the appropriateness of their inclusion in
computation of net worth.

[Statutory Authority: RCW 21.20.450. 83-23—087 (Order SDO-215—
83), § 460-31A—425, filed 11/21/83.]

WAC 460-31A-430 Reports to administrator. The
sponsor shall submit to the administrator any informa-
tion required to be filed with the administrator, includ-
ing, but not limited to, reports and statements required
to be distributed to limited partners.
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[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-430, filed 11/21/83.]

WAC 460-31A-435 Liability of sponsor. (1) Spon-
sors shall not attempt to pass on to limited partners the
general liability imposed on them by law except that the
partnership agreement may provide that a general part-
ner shall have no liability whatsoever to the partnership
or to any limited partner for any loss suffered by the
partnership which arises out of any action or inaction of
the general partner, if the general partner, in good faith,
determined that such course of conduct was in the best
interests of the partnership, and such course of conduct
did not constitute negligence of the general partner. The
sponsor may be indemnified by the program against
losses sustained in connection with the program, pro-
vided the losses were not the result of negligence or mis-
conduct on the part of the sponsors.

(2) The program may not incur the cost of that por-
tion of liability insurance which insures the sponsor for
any liability as to which the sponsor is prohibited from
being indemnified under this section.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—-435, filed 11/21/83.]

WAC 460-31A-440 Suitability standards for the
participants. Given the limited transferability, the rela-
tive lack of liquidity, and the specific tax orientation of
many real estate programs, the sponsors and its selling
representatives should be cautious concerning the per-
sons to whom such securities are marketed. Suitability
standards for investors will, therefore, be imposed which
are reasonable in view of the foregoing and of the type
of program to be offered. Sponsors will be required to
set forth in the prospectus the investment objectives of a
program, a description of the type of person who could
benefit from the program and the suitability standards
to be applied in marketing it. The suitability standards
proposed by the sponsor will be reviewed for fairness by
the administrator in processing the application. In deter-
mining how restrictive the standards must be, special at-
tention will be given to the existence of such factors as
high leverage, tax implications, balloon payment financ-
ing, excessive investments in unimproved land, and un-
certain or no cash flow from program property. As a
general rule, programs structured to give deductible tax
losses of 50 percent or more of the capital contribution
of the participant in the year of investment should be
sold only to persons in higher income tax brackets con-
sidering both state and federal income taxes. Programs
which involve more than ordinary investor risk should
emphasize suitability standards involving substantial net
worth of the investor.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-440, filed 11/21/83.]

WAC 460-31A-445 Sales to appropriate persons.
The sponsor and each person selling program interests
on behalf of the sponsor or program shall make every
reasonable effort to assure that those persons being of-
fered or sold the program interests are suitable, in light
of the standards set forth in WAC 460-31A-440, and
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the program interests are appropriate for the customers'
investment objectives and financial situations.

The sponsor or his representatives shall ascertain that
the investor can reasonably benefit from the program,
and the following shall be evidence thereof:

(1) The investor has the capacity of understanding the
fundamental aspects of the program, which capacity
may be evidenced by the following:

(a) The nature of employment experience;

(b) Educational level achieved;

(c) Access to advice from qualified sources, such as, -
attorney, accountant and tax adviser;

(d) Prior experience with investments of a similar
nature.

(2) The sponsor of his representatives shall ascertain
that the investor has apparent understanding:

(a) Of the fundamental risks and possible financial
hazards of the investment;

(b) Of the lack of liquidity of this investment;

(¢) That the investment will be directed and managed
by the sponsor; and

(d) Of the tax consequences of the investment.

(3) The participant can reasonably benefit from the
program in view of his overall investment objectives and
portfolio structure.

(4) The participant is able to bear the economic risk
of the investment. For purposes of determining the abil-
ity to bear the economic risk, unless the administrator
approves a lower suitability standard, participants shall
have a minimum annual gross income of $30,000 and a
net worth of $30,000, or in the alternative, a new worth
of $75,000. For purposes of this calculation, the invest-
ment price includes cash, notes and other recourse lia-
bility; and, additional contributions, whether voluntary
or mandatory; and, the cost of assessments or cost of
exercising warrants or options. In high risk or principally
tax oriented offerings, higher suitability standards may
be required. In the case of sales to fiduciary accounts,
the suitability standards shall be met by the fiduciary or
by the fiduciary account or by a donor who directly or
indirectly supplies the funds to purchase the program
interests. Net worth shall be determined exclusive of
home, home furnishings and automobiles.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215~
83), § 460-31A—445, filed 11/21/83.]

WAC 460-31A-450 DMaintenance of record of suit-
ability. The sponsor shall maintain a record of the infor-
mation obtained to indicate that a participant meets the
suitability standards employed in connection with the
offer and sale of its interests and a representation of the
participant that he is purchasing for his own account or,
in lieu of such representation, information indicating
that the participants for whose account the purchase is
made meet such suitability standards. Such information
may be obtained from the participant through the use of
a form which sets forth the prescribed suitability stand-
ards in full and which includes a statement to be signed
by the participant in which he represents that he meets
such suitability standards and is purchasing for his own
account. However, where the offering is underwritten or
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sold by a broker—dealer, the sponsor shall obtain a com-
mitment from the broker—dealer to maintain the same
record of information required of the sponsor.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—450, filed 11/21/83.]

WAC 460-31A-455 Minimum investment of partici-
pant. A minimum initial cash purchase of $2,500 per in-
vestor shall be required. Subsequent transfers of such
interests shall be limited to no less than a minimum unit
equivalent to an initial minimum purchase, except for
transfers by gifts, inheritance, intrafamily transfers,
family dissolutions, and transfers to affiliates.

[Statutory Authority: RCW 21,20.450. 83-23-087 (Order SDO-215~
83), § 460-31A~455, filed 11/21/83.]

WAC 460-31A-460 Fees, compensation and ex-
penses. (1) The total amount of. consideration of all
kinds which may be paid directly or indirectly to the
sponsor or its affiliates shall be reasonable, considering
all aspects of the syndication program and the investors.
Such consideration may include, but is not limited to:

(a) Organization and selling expenses.

(b) Compensation for acquisition services.

(¢) Compensation for development or construction
services.

(d) Compensation for program management.

(e) Additional compensation to the sponsor including
subordinated interests and promotional interests.

(f) Real estate brokerage commissions on resale of
property.

(g) Property management fee.

(h) Insurance services.

(2) Except to the extent that a subordinated interest is
permitted for promotional activities pursuant to WAC
460-31A—480 hereof, consideration may only be paid for
reasonable and necessary goods, property or services.

(3) The application for qualification or registration
and the prospectus must fully disclose and itemize all
consideration which may be received from the program
directly or indirectly by the sponsor, its affiliates and
underwriters, what the consideration is for and how and
when it will be paid. This shall be set forth in one loca-
tion in tabular form.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-460, filed 11/21/83.]

WAC 460-31A-465 Organization and offering ex-
penses. All organization and offering expenses incurred
in order to sell program interests shall be reasonable.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—465, filed 11/21/83.]

WAC 460-31A-470 Investment in properties. (1)
The sponsor shall be required to commit a substantial
portion of the program's capital contributions toward in-
vestment in properties. The remaining capital contribu-
tions may be used to pay front-end fees. When
acquisition fees are paid by the seller of properties, such
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fees shall not be included in satisfying the required min-
imum investment in properties. Additionally, in deter-
mining the amount committed to investment in
properties, such calculation shall not take into account
any front—end fees.

If capital contributions are paid on an installment ba-
sis, the front—-end fee shall be paid to the sponsor pro
rata as installments are paid.

(2) At a minimum, the sponsor shall commit a per-
centage of the capital contributions to investment in
properties which is equal to the greater of:

(a) 80 percent of the capital contributions reduced by
.1625 percent for each one percent of indebtedness en-
cumbering program properties; or

(b) 67 percent of the capital contributions.

(3) If the total amount of the investment in properties
exceeds the minimum required amount in WAC 460-
31A-470(2) above, for each one percent of front—end
fees deferred the sponsor may take an additional promo-
tional interest upon sale of the properties equal to one
percent of the net proceeds remaining from the sale or
refinancing of the property after payment to investors of
an amount equal to 100 percent of capital contributions.

To calculate the percent of indebtedness encumbering
program properties in WAC 460-31A-470(2), divide
the amount of indebtedness by the purchase price of
property, excluding front—end fees. The quotient is mul-
tiplied by .1625 percent to determine the percentage to
be deducted from 80 percent.

The following are examples of application of the for-
mula using capital contributions of $1 million in each

case:
(a) No indebtedness — 80 percent to be committed to investment in
properties.

(b) 50 percent indebtedness — 50 x .1625% = 8.125%
80 - 8.125% = 71.875% to be com-
mitted to investment in properties.

(c) 80 percent indebtedness — 80 x .1625% = 13%
80 — 13% = 67% to be committed to
investment in properties.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-470, filed 11/21/83.]

WAC 460-31A-475 Program management fee. (1)
A general partner of a program owning unimproved land
shall be entitled to annual compensation not exceeding
1/4 of one percent of the cost of such unimproved land
for operating the program until such time as the land is
sold or improvement of the land commences by the lim-
ited partnership. In no event shall this fee exceed a cu-
mulative total of two percent of the original cost of the
land regardless of the number of years held.

(2) A general partner of a program holding property
in government subsidized projects shall be entitled to
annual compensation not exceeding 1/2 of one percent
of the cost of such property for operating the program
until such time as the property is sold.

(3) Program management fees other than as set forth
above shall be prohibited.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—475, filed 11/21/83.]
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WAC 460-31A-480 Promotional interest. An inter-
est in the program will be allowed as a promotional in-
terest and program management fee, provided the
amount or percentage of such interest is reasonable.
Such an interest will be considered presumptively rea-
sonable if it is within the limitations expressed below:

(1) An interest equal to 25 percent of cash to be dis-
tributed from the net proceeds remaining from the sale
or refinancing of properties after payment to investors of
an amount equal to 100 percent of capital contributions,
plus an amount equal to six percent of capital contribu-
tions per annum cumulative, less the sum of prior distri-
butions to investors from cash available for distribution;
or

(2) An interest equal to:

(a) Ten percent of distributions from cash available
for distribution; and

(b) Fifteen percent of cash to be distributed from the
net proceeds remaining from the sale or refinancing of
properties after payment to investors of an amount equal
to 100 percent of capital contributions, plus an amount
equal to six percent of capital contributions per annum
cumulative, less the sum of prior distributions to invest-
ors from cash available for distribution.

(3) For purposes of this WAC 460-31A—480, the
capital contribution of the investors shall only be re-
duced by a cash distribution to investors of the proceeds
from the sale or refinancing of properties. In addition,
the cumulative return to each investor shall commence
no later than the end of the calendar quarter in which
his capital contribution is made.

(4) Dissolution and liquidation of the partnership. The
distribution of assets upon dissolution and liquidation of
the partnership shall conform to the applicable subordi-
nation provisions of WAC 460-31A—-480 (1) and (2)(b),
and appropriate language shall be included in the part-
nership agreement.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—480, filed 11/21/83]

WAC 460-31A-485 Real estate commissions on re-
sale. The total compensation paid to all persons for the
sale of a program property shall be limited to a compet-
itive real estate commission, not to exceed six percent of
the contract price for the sale of the property. The spon-
sor may receive up to one-half of the competitive real
estate commission, not to exceed three percent and sub-
ordinated to payment to the investors of an amount
equal to 100 percent of capital contributions, if he pro-
vides a substantial amount of the services in the sales
effort. Such commission shall be subordinated as in
WAC 460-31A-480(2). If the sponsor participates with
an independent broker on resale, the subordination re-
quirement shall apply only to the commission earned by
the sponsor.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-485, filed 11/21/83.]

WAC 460-31A-490 Property management fee.
Should the sponsor or its affiliates perform property
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management services permitted under WAC 460-31A—
520 and 460-31A-525, the fees paid to the sponsor or
its affiliates shall be the lesser of the maximum fees set
forth in subsections (1) through (3) below or the fees
which are competitive for similar services in the same
geographic area. Included in such fees shall be book-
keeping services and fees paid to nonrelated persons for
property management services.

(1) In the case of a residential property, the maximum
property management fee (including all rent—up, leasing,
and re-leasing fees and bonuses, and leasing related ser-
vices, paid to any person) shall be five percent of the
gross revenues from such property.

(2) In the case of industrial and commercial property,
except as set forth in (3) below, the maximum property
management fee from such leases shall be six percent of
the gross revenues where the sponsor or its affiliates in-
cludes leasing, re—leasing and leasing related services,
and the maximum property management fee from such
leases shall be three percent of the gross revenues where
the sponsor or its affiliates do not perform the leasing,
re-leasing and leasing related services with respect to
the property.

(3) In the case of industrial and commercial proper-
ties which are leased on a long term (ten or more years)
net (or similar) basis, the maximum property manage-
ment fee from such leases shall be one percent of the
gross revenues, except for a one time initial leasing fee
of three percent of the gross revenues on each lease pay-
able over the first five full years of the original term of
the lease.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—490, filed 11/21/83.]

WAC 460-31A-495 Insurance services. The sponsor
or his affiliate may provide insurance brokerage services
in connection with obtaining insurance on the program's
property so long as the cost of providing such service,
including cost of the insurance, is not greater than the
lowest quote obtained from two unaffiliated insurance
agencies and the coverage and terms are likewise com-
parable. In no event may such services be provided by
the sponsor or his affiliate unless they are independently
engaged in the business of providing such services to
other than affiliates and at least 75 percent of their in-
surance brokerage service gross revenue is derived from
other than affiliates.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—495, filed 11/21/83.]

WAC 460-31A-500 Sales, leases, loans, and related
programs. (1) A program shall not purchase or lease
property in which a sponsor has an interest unless:

(a) The transaction occurs at the formation of the
program and is fully disclosed in its prospectus or offer-
ing circular, and

(b) The property is sold upon terms fair to the pro-
gram and at a price not in excess of its appraised value,
and
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(c) The cost of the property and any improvements
thereon to the sponsor is clearly established. If the spon-
sor's cost was less than the price to be paid by the pro-
gram, the price to be paid by the program will not be
deemed fair, regardless of the appraised value, unless
some material change has occurred to the property
which would increase the value since the sponsor ac-
quired the property. Material factors may include the
passage of a significant amount of time (but in no event
less than two years), the assumption by the promoter of
the risk of obtaining a rezoning of the property and its
subsequent rezoning, or some other extraordinary event
which in fact increases the value of the property.

(d) The provisions of this subsection notwithstanding,
the sponsor may purchase property in its own name (and
assume loans in connection therewith) and temporarily
hold title thereto for the purpose of facilitating the ac-
quisition of such property or the borrowing of money or
obtaining of financing for the program, or completion of
construction of the property, or any other purpose re-
lated to the business of the program, provided that such
property is purchased by the program for a price no
greater than the cost of such property to the sponsor,
except compensation in accordance with WAC 460-
31A-460 through 460-31A-495, and provided there is
no difference in interest rates of the loans secured by the
property at the time acquired by the sponsor and the
time acquired by the program, nor any other benefit
arising out of such transaction to the sponsor apart from
compensation otherwise permitted by these rules.

(2) The program will not ordinarily be permitted to
sell or lease property to the sponsor except that the pro-
gram may lease property to the sponsor under a lease—
back arrangement made at the outset and on terms no
more favorable to the sponsor than those offered other
persons and fully described in the prospectus.

(3) No loans may be made by the program to the
sponsor or affiliate.

(4) A program shall not acquire property from a pro-
gram in which the sponsor has an interest.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—500, filed 11/21/83.]

WAC 460-31A-505 Exchange of limited partnership
interests. The program may not acquire property in ex-
change for limited partnership interests, except for
property which is described in the prospectus or offering
circular which will be exchanged immediately upon ef-
fectiveness. In addition, such exchange shall meet the
following conditions:

(1) A provision for such exchange must be set forth in
the partnership agreement, and appropriate disclosure as
to tax effects of such exchange are set forth in the pro-
spectus or offering circular;

(2) The property to be acquired must come within the
objectives of the program;

(3) The purchase price assigned to the property shall
be no higher than the value supported by an appraisal
prepared by an independent qualified appraiser;

(4) Each limited partnership interest must be valued
at no less than

[Title 460 WAC—p 36]

Title 460 WAC: Securities Division (Dept. of Licensing)

(a) Market value if there is a market or if there is no
market,

(b) Fair market value of the program's assets as de-
termined by an independent appraiser within the last 90
days, less its liabilities, divided by the number of inter-
ests outstanding;

(5) No more than one—half of the interests issued by
the program shall have been issued in exchange for
property;

(6) No securities sales or underwriting commissions
shall be paid in connection with such exchange.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A~505, filed 11/21/83.]

WAC 460-31A-510 Exclusive agreement. A pro-
gram shall not give a sponsor an exclusive right to sell or
exclusive employment to sell property for the program.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215—
83), § 460-31A-510, filed 11/21/83.]

WAC 460-31A-515 Sales commissions on reinvest-
ment or distribution. A program shall not pay, directly or
indirectly, a commission or fee (except as permitted un-
der WAC 460-31A-460 through 460-31A—490) to a
sponsor in connection with the reinvestment or distribu-
tion of the proceeds of the resale, exchange, or refinanc-
ing of program property.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-515, filed 11/21/83.]

WAC 460-31A-520 Expenses of the program. (1)
All expenses of the program shall be billed directly to
and paid by the program. The sponsor may be reim-
bursed for the actual cost of goods and materials used
for or by the program and obtained from entities unaf-
filiated with the sponsor. The sponsor may be reim-
bursed for the administrative services necessary to the
prudent operation of the program provided that the re-
imbursement shall be at the lower of the sponsor's actual
cost or the amount the program would be required to
pay to independent parties for comparable administra-
tive services in the same geographic location. No reim-
bursement shall be permitted for services for which the
sponsor is entitled to compensation by way of a separate
fee. Excluded from the allowable reimbursement (except
as permitted under WAC 460-31A—470(1)) shall be:

(a) Rent or depreciation, utilities, and capital equip-
ment and other overhead items, and;

(b) Salaries, fringe benefits, and other administrative
items, travel expenses, and other overhead items in-
curred or allocated to any controlling persons of the
sponsor or affiliates.

(2) Controlling person, for purpose of this section, in-
cludes but is not limited to, any person, whatever his or
her title, who performs functions for the sponsor similar
to those of:

(a) Chairman or member of the board of directors;

(b) Executive management, such as the

(i) President,

(ii) Vice—president or senior vice—president,

(iii) Corporate secretary,
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(iv) Treasurer;

(c) Senior management, such as the vice president of
an operating division who reports directly to executive
management; or, those holding five percent or more eq-
uity interest in the sponsor or a person having the power
to direct or cause the direction of the sponsor, whether
through the ownership of voting securities, by contract,
or otherwise.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215~
83), § 460-31A-520, filed 11/21/83.}

WAC 460-31A-525 Reimbursement of costs. The
annual program report must contain. a breakdown of the
costs reimbursed to the sponsor. Within the scope of the
annual audit of the sponsor's financial statement, the in-
dependent certified public accountants must verify the
allocation of such costs to the program. The method of
verification shall at minimum provide:

(1) A review of the time records of individual em-
ployees, the costs of whose services were reimbursed;

(2) A review of the specific nature of the work per-
formed by each such employee;

(3) A review of the reasonableness of the determina-
tion of the hourly rate for each such employee; and

(4) A verification of the comparability of the rate of
the independent party to the rate for the specific services
being performed by each such employee.

The methods of verification shall be in accordance
with generally accepted auditing standards and shall ac-
cordingly include such tests of the accounting records
and such other auditing procedures which the sponsot's
independent certified public accountants consider appro-
priate in the circumstance. The additional costs of such
verification will be itemized by said accountants on a
program by program basis and may be reimbursed to the
sponsor by the program in accordance with this subsec-
tion only to the extent that such reimbursement when
added to the cost for administrative services rendered
does not exceed the competitive rate for such services as
determined above.

The prospectus must disclose in tabular form an esti-
mate of such proposed expenses for the next fiscal year
together with a breakdown by year of such expenses re-
imbursed in each of the last five public programs formed
by the sponsor.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-525, filed 11/21/83.]

WAC 460-31A-530 Other services by sponsor. No
other services may be performed by the sponsor for the
program except in extraordinary circumstances fully
justified to the administrator. As a minimum, self-
dealing arrangements must meet the following criteria:

(1) The compensation, price or fee therefore must be
comparable and competitive with the compensation,
price or fee of any other person who is rendering com-
parable services or selling or leasing comparable goods
which could reasonably be made available to the pro-
grams and shall be on competitive terms, and

(2) The fees and other terms of the contract shall be
fully disclosed and
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(3) The sponsor must be previously engaged in the
business of rendering such services or selling or leasing
such goods, independently of the program and as an or-
dinary and ongoing business, and

(4) All services or goods for which the sponsor is to
receive compensation shall be embodied in a written
contract which precisely describes the services to be
rendered and all compensation to be paid, which con-
tract may only be modified by a vote of the majority of
the limited partners. Said contract shall contain a clause
allowing termination without penalty on 60 days notice.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-530, filed 11/21/83.]

WAC 460-31A-535 Rebates, kickbacks and recip-
rocal arrangements. (1) No rebates or give—ups may be
received by the sponsor nor may the sponsor participate
in any reciprocal business arrangements which would
circumvent these rules. Furthermore the prospectus and
program charter documents shall contain language pro-
hibiting the above as well as language prohibiting recip-
rocal business arrangements which would circumvent the
restrictions against dealing with affiliates or promoters.

(2) No sponsor shall directly or indirectly pay or
award any commissions or other compensation to any
person engaged by a potential investor for investment
advice as an inducement to such adviser to advise the
purchaser of interests in a particular program: Provided,
however, That this clause shall not prohibit the normal
sales commissions payable to a registered broker—dealer
or other properly licensed person for selling program in-
terests.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-535, filed 11/21/83.]

WAC 460-31A-540 Commingling. The funds of a
program shall not be commingled with the funds of any -
other person.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-540, filed 11/21/83.]

WAC 460-31A-545 Investments in other programs.
(1) Investments in limited partnership interests of an-
other program shall be prohibited; however, nothing
herein shall preclude the investment in general partner-
ships or ventures which own and operate a particular
property provided the program acquires a controlling in-
terest in such other ventures or general partnerships
(except as permitted by subsection (3)). In such event,
duplicate property management or other fees shall not
be permitted.

(2) Such prohibitions shall not apply to programs
participating in the subsidized housing provisions of the
National Housing Act or any similar programs that may
be enacted, but unless prohibited by the applicable fed-
eral statute, such partnership (herein referred to as
lower tier partnership) shall provide for its limited part-
ners all of the rights and obligations required to be pro-
vided by the original program in WAC 460-31A-610
through 460-31A—645 of this chapter.
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(3) The program shall be permitted to invest in joint
venture arrangements with another program formed by
the sponsor if all of the following conditions are met.

(a) The two programs have identical investment
objectives.

(b) There are no duplicate property management or
other fees.

(c) The sponsor compensation should be substantially
identical in each program.

(d) The program must have a right of first refusal to
buy if the other program wishes to sell property held in
the joint venture.

(e) The investment of each program is on substan-
tially the same terms and conditions.

(f) The prospectus must disclose the potential risk of
impasse on joint venture decisions since neither program
controls and the potential risk that while one program
may buy the property from the other joint venturer, in
the event of a sale, it may not have the resources to do
s0.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-545, filed 11/21/83.]

WAC 460-31A-550 Lending practices. (1) On fi-
nancing made available to the program by the sponsor,
the sponsor may not receive interest and other financing
charges or fees in excess of the amounts which would be
charged by unrelated lending institutions on comparable
loans for the same purpose in the same locality of the
property. No prepayment charge or penalty shall be re-
quired by the sponsor on a loan to the program secured
by either a first or a junior or all-inclusive trust deed,
mortgage or encumbrance on the property, except to the
extent that such prepayment charge or penalty is attrib-
utable to the underlying encumbrance. Except as per-
mitted by subsection (2) of this section, the sponsor shall
be prohibited from providing permanent financing for
the program.

(2) An "all-inclusive" or "wrap-around" note and
deed of trust (the "all-inclusive note" herein) may be
used to finance the purchase of property by the program
only if the following conditions are complied with:

(a) The sponsor under the all-inclusive note shall not
receive interest on the amount of the underlying encum-
brance included in the all-inclusive note in excess of that
payable to the lender on that underlying encumbrance;

(b) The program shall receive credit on its obligation
under the all-inclusive note for payments made directly
on the underlying encumbrance, and

(c) A paying agent, ordinarily a bank, escrow com-
pany, or savings and loan, shall collect payments (other
than any initial payment of prepaid interest or loan
points not to be applied to the underlying encumbrance)
on the all-inclusive note and make disbursements there-
from to the holder of the underlying encumbrance prior
to making any disbursement to the holder of the all-in-
clusive note, subject to the requirements of subpara-
graph (a) above, or, in the alternative, all payments on
the all-inclusive and underlying note shall be made di-
rectly by the program.
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[Statutory Authority: RCW 21.20.450. 83-23—087 (Order SDO-215-
83), § 460-31A—550, filed 11/21/83.]

WAC 460-31A-555 Development or construction
contract. The sponsor will not be permitted to construct
or develop properties, or render any services in connec-
tion with such development or construction unless all of
the following conditions are satisfied:

(1) The transactions occur at the formation of the
program.

(2) The specific terms of the development and con-
struction of identifiable properties are ascertainable and
fully disclosed in the prospectus.

(3) The purchase price to be paid by the program is
based upon a firm contract price which in no event can
exceed the sum of the cost of the land and the sponsor's
cost of construction. For the purposes of this subdivision,
cost of construction includes the contractor or construc-
tion fee customarily paid for services as a general con-
tractor, provided, however, that any overhead of the
general contractor is not charged to the program or in-
cluded in the cost of construction.

(4) In the case of construction, the only fees paid to
the sponsor in connection with such project shall consist
of a construction fee for acting as a general contractor,
which fees must be comparable and competitive with the
fee of disinterested persons rendering comparable ser-
vices (excluding, however, any overhead of the contrac-
tor) and a real estate commission in connection with the
acquisition of the land, if appropriate under the circum-
stances. Any such real estate commission shall be sub-
ject to the provisions of WAC 460-31A—-470.

(5) The sponsor demonstrates the presence of extraor-
dinary circumstances as required by WAC 460-31A-
530 and otherwise complies with subdivisions (2), (3),
and (4) thereunder.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215—
83), § 460-31A-555, filed 11/21/83.]

WAC 460-31A-5606 Completion bond requirements.
The completion of property acquired which is under
construction should be guaranteed at the price con-
tracted by an adequate completion bond or other satis-
factory arrangements.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215~
83), § 460-31A-560, filed 11/21/83.]

WAC 460-31A-565 Requirement for real property
appraisal. All real property acquisitions must be sup-
ported by an appraisal prepared by a competent, inde-
pendent appraiser. The appraisal shall be maintained in
the sponsor's records for at least five years, and shall be
available for inspection and duplication by any partici-
pant. The prospectus shall contain notice of this right.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-565, filed 11/21/83.]

WAC 460-31A-570 Nonspecified property pro-
grams. In addition to other rules in this chapter, the fol-
lowing special provisions in WAC 460-31A-575 through
460-31A—605 shall apply to nonspecified property pro-
grams.
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[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-570, filed 11/21/83.]

WAC 460-31A-575 Minimum capitalization. A
nonspecified property program shall provide for a mini-
mum gross proceeds from the offering of not less than
$1,000,000.00 to be available for investment in proper-
ties.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215~
83), § 460-31A~575, filed 11/21/83.]

WAC 460-31A-580 Experience of sponsor. For
nonspecified property programs, the sponsor or at least
one of its principals must establish that he has had the
equivalent of not less than five years experience in the
teal estate business in an executive capacity and two
years experience in the management and acquisition of
the type of properties to be acquired or otherwise must
demonstrate to the satisfaction of the administrator that
he has sufficient knowledge and experience to acquire
and manage the type of properties proposed to be ac-
quired by the nonspecified property program.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-580, filed 11/21/83.]

WAC 460-31A-585 Statement of investment objec-
tives. A nonspecified property program shall state types
of properties in which it proposes to invest, such as first—
user apartment projects, subsequent—user apartment
projects, shopping centers, office buildings, unimproved
land, etc., and the size and scope of such projects shall
be consistent with the objectives of the program and the
experience of the sponsors. As a minimum the following
restrictions on investment objectives shall be observed:

(1) Unimproved or nonincome producing property
shall not be acquired except in amounts and upon terms
which can be financed by the program's proceeds or
from cash flow;

(2) Investments in junior trust deeds and other similar
obligations shall be limited. Normally such investments
shall not exceed ten percent of the gross assets of the
program.

(3) The manner in which acquisitions will be financed
including the use of an all-inclusive note or wrap—
around, and the leveraging to be employed shall all be
fully set forth in the statement of investment objectives.

(4) The statement shall indicate whether the program
will enter into joint venture arrangements and the pro-
jected extent thereof.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215~
83), § 460—31A-585, filed 11/21/83.]

WAC 460-31A-590 Period of offering and expendi-
ture of proceeds. No offering of securities in a
nonspecified property program may extend for more
than one year from the date of effectiveness. While the
proceeds of an offering are awaiting investment in real
property, the proceeds may be temporarily invested in
short—term highly liquid investments where there is ap-
propriate safety of principal, such as U.S. Treasury
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bonds or bills. Any proceeds of the offering of securities
not invested within two years from the date of effective-
ness (except for necessary operating capital) shall be
distributed pro rata to the partners as a return of capital
so long as the adjusted investment in properties is in
compliance with section WAC 460-31A-470.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-590, filed 11/21/83.]

WAC 460-31A-595 Special reports. At least quar-
terly, a "special report" of real property acquisitions
within the prior quarter shall be sent to all participants
until the proceeds are invested or returned to the part-
ners as set forth in WAC 460-31A-590. Such notice
shall describe the real properties, and include a descrip-
tion of the geographic locale and of the market upon
which the sponsor is relying in projecting successful op-
eration of the properties. All facts which reasonably ap-
pear to the sponsor to materially influence the value of
the property should be disclosed. The "special report”
shall include, by way of illustration and not of limita-
tion, a statement of the date and amount of the ap-
praised value, if applicable, a statement of the actual
purchase price including terms of the purchase, a state-
ment of the total amount of cash expended by the pro-
gram to acquire each property and a statement
regarding the amount of proceeds in the program which
remain unexpended or uncommitted. This unexpended or
uncommitted amount shall be stated in terms of both
dollar amount and percentage of the total amount of the
offering of the program.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-595, filed 11/21/83.]

WAC 460-31A-600 Assessments. Plans calling for
installment payments, warrants, options, or other staged
or deferred payments shall not be allowed.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—-600, filed 11/21/83.]

WAC 460-31A-605 Moultiple programs. Sponsors
shall not be permitted to offer for sale more than one
nonspecified property program at any point in time un-
less the programs have different investment objectives.
Additionaily, new offerings by the same sponsor shall
not be permitted if that sponsor has not substantially
committed or placed the funds raised from similar
nonspecified property programs.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215~
83), § 460-31A-605, filed 11/21/83.}

WAC 460-31A-610 Rights and obligations of par-
ticipants—Meetings. Meetings of the program may be
called by the sponsor or the participants holding more
than ten percent of the then outstanding limited part-
nership interests, for any matters for which the partici-
pants may vote as set forth in the limited partnership
agreement. A list of the names and addresses of all par-
ticipants shall be maintained as part of the books and
records of the limited partnership and shall be made
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available on request to any participants or his represen-
tative at his cost. Upon receipt of a written request ei-
ther in person or by registered mail stating the
purpose(s) of the meeting, the sponsor shall provide all
participants within ten days after receipt of said request,
written notice (either in person or by registered mail) of
a meeting and the purpose of such meeting to be held on
a date not less than fifteen nor more than sixty days af-
ter receipt of said request, at a time and place conve-
nient to participants.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-610, filed 11/21/83.]

WAC 460-31A-615 Voting rights of limited part-
ners. To the extent the law of the state in question is not
inconsistent, the limited partnership agreement must
provide that a majority of the then outstanding limited
partnership interests may, without the necessity for con-
currence by the sponsor, vote to (1) amend the limited
partnership agreement, (2) dissolve the program, (3) re-
move the sponsor and elect a new sponsor, and (4) ap-
prove or disapprove the sale of all or substantially all of
the assets of the program. The agreement should provide
for a method of valuation of the sponsor interest, upon
removal of the sponsor, that would not be unfair to the
participants. The agreement should aiso provide for a
successor sponsor where the only sponsor of the program
is an individual.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-615, filed 11/21/83.]

WAC 460-31A-620 Reports to holders of limited
partnership interests. The partnership agreement shall
provide that the sponsor shall cause to be prepared and
distributed to the holders of program interests during
each year the following reports:

(1) In the case of a program registered under section
12(g) of the Securities Exchange Act of 1934, within
sixty days after the end of each quarter of the program,
a report containing:

(a) A balance sheet, which may be unaudited,

(b) A statement of income for the quarter then ended,
which may be unaudited, and

(c) A cash flow statement for the quarter then ended,
which may be unaudited, and

(d) Other pertinent information regarding the pro-
gram and its activities during the quarter covered by the
report;

(2) In the case of all other programs in addition to the
annual report required by subsection (4) hereof, within
sixty days after the end of the program's first six—month
period, a semiannual report containing the same infor-
mation as to the preceding six-month period as that re-
quired in quarterly reports under subsection (1) hereof;

(3) In the case of all programs, within 75 days after
the end of each program's fiscal year, all information
necessary for the preparation of the limited partners'
federal income tax returns;

(4) In the case of all programs, within 120 days after
the end of each program's fiscal year, an annual report
containing (i) a balance sheet as of the end of its fiscal
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year and statements of income, partners' equity, and
changes in financial position and a cash flow statement,
for the year then ended, all of which, except the cash
flow statement, shall be prepared in accordance with
generally accepted accounting principles and accompa-
nied by an auditor's report containing an opinion of an
independent certified public accountant, (ii) a report of
the activities of the program during the period covered
by the report, and (iii) where projections have been pro-
vided to the holders of limited partnership interests, a
table comparing the projections previously provided with
the actual results during the period covered by the re-
port. Such report shall set forth distributions to limited
partners for the period covered thereby and shall sepa-
rately identify distributions from (a) cash flow from op-
erations during the period, (b) cash flow from operations
during a prior period which had been held as reserves,
(c) proceeds from disposition of property and invest-
ments, (d) lease payments on net leases with builders
and sellers, and (e) reserves from the gross proceeds of
the offering originally obtained from the limited
partners.

(5) Where assessments have been made during any
period covered by any report required by subsections (1),
(2) and (4) hereof, then such report shall contain a de-
tailed statement of such assessments and the application
of the proceeds derived from such assessments; and

(6) Where any sponsor receives fees for services, then
he shall, within 60 days of the end of each quarter
wherein such fees were received, send to each limited
partner a detailed statement setting forth the services
rendered, or to be rendered by such sponsor and the
amount of the fees received. This requirement may not
be circumvented by lump—sum payments to management
companies or other entities who then disburse the funds.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-620, filed 11/21/83.]

WAC 460-31A-625 Access to records. The partici-
pants and their designated representatives shall be per-
mitted access to all records of the program at all
reasonable times.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—625, filed 11/21/83.]

WAC 460-31A-630 Admission of participants. Ad-
mission of participants to the program shall be subject to
the following:

(1) Upon the original sale of partnership units by the
program, the purchasers should be admitted as limited
partners not later than 15 days after the release from
impound of the purchaser's funds to the program, and
thereafter purchasers should be admitted into the pro-
gram not later than the last day of the calendar month
following the date their subscription was accepted by the
program. Subscriptions shall be accepted or rejected by
the program within 30 days of their receipt; if rejected,
all subscription monies should be returned to the sub-
scriber forthwith.

(2) The program shall amend the certificate of limited
partnership at least once each calendar quarter to effect
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the subscription of substituted participants, although the
sponsor may elect to do so more frequently.

In the case of assignments, where the assignee does
not become a substituted limited partner, the program
shall recognize the assignment not later than the last day
of the calendar month following receipt of notice of as-
signment and required documentation.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-630, filed 11/21/83.]

WAC 460-31A-635 Redemption of program inter-
ests. Ordinarily, the program and the sponsor may not
be mandatorily obligated to redeem or repurchase any of
its program interests, although the program and the
sponsor may not be precluded from purchasing such
outstanding interests if such purchase does not impair
the capital or the operation of the program. Notwith-
standing the foregoing, a real estate program may pro-
vide for mandatory redemption rights under the
following necessitous circumstances:

(1) Death or legal incapacity of the owner, or

(2) A substantial reduction in the owner's net worth
or income provided that (a) the program has sufficient
cash to make the purchase, (b) the purchase will not be
in violation of applicable legal requirements and (c) not
more than 15 percent of the outstanding units are pur-
chased in any year.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-635, filed 11/21/83.]

WAC 460-31A-640 Transferability of program in-
terests. Restrictions on assignment of limited partnership
interests will not be allowed. Restrictions on the substi-
tution of a limited partner are generally disfavored and
will be allowed only to the extent necessary to preserve
the tax status of the partnership and any restriction
must be supported by opinion of counsel.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-640, filed 11/21/83.]

WAC 460-31A-645 Assessments and defaults, (1)
Except in the case of nonspecified property programs, as
provided in WAC 460-31A-600, if the anticipated cash
flow from property (after payment of debt service and
all operating expenses) is not sufficient to pay taxes or
special assessments imposed by governmental or quasi—
government units, the program agreement may include a
provision for assessability to meet such deficiencies, in-
cluding those obligations of a defaulting participant. As-
sessability must be limited to the foregoing obligations,
and all amounts derived from such assessments must be
applied only to satisfaction of said obligations.

(2) In the event of a default in the payment of assess-
ments by a participant his interests shall not be subject
to forfeiture, but may be subject to a reasonable penalty
for failure to meet his commitment. Provided that the
arrangements are fair, this may take the form of reduc-
ing his proportionate interest in the program, subordi-
nating his interest to that of nondefaulting partners, a
forced sale complying with applicable procedures for no-
tice and sale, the lending of the amount necessary to
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meet his commitment by the other participants or a fix-
ing of the value of his interest by independent appraisal
or other suitable formula with provision for a delayed
payment to him for his interest not beyond a reasonable
period, but a debt security issued for such interest should
not have a claim prior to that of the other investors in
the event of liquidation.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—645, filed 11/21/83.]

WAC 460-31A-650 Sales literature. Sales litera-
ture, sales presentations (including prepared presenta-
tions to prospective investors at group meetings) and
advertising used in the offer or sale of partnership inter-
ests shall conform in all applicable respects to require-
ments of filing, disclosure and adequacy currently
imposed on sales literature, sales presentations and ad-
vertising used in the sale of corporate securities and
chapter 460-28A WAC.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-650, filed 11/21/83.]

WAC 460-31A-655 Group meetings. All advertise-
ments of and oral or written invitations to "seminars" or
other group meetings at which program interests are to
be described, offered or sold shall clearly indicate that
the purpose of such meeting is to offer such program in-
terests for sale, the minimum purchase price thereof,
and the name of the sponsor, underwriter or selling
agent. No cash, merchandise or other item of value shall
be offered as an inducement to any prospective partici-
pants to attend any such meeting. In connection with the
offer or sale of program interests, no general offer shall
be made of "free" or "bargain price" trips to visit prop-
erty in which the program or proposed program has in-
vested or intends to invest.

All written or prepared audio—visual presentations
(including scripts prepared in advance for oral presenta-
tions) to be made at such meetings must be submitted in
advance to the administrator not less than three business
days prior to the first use thereof. This section and
WAC 460-31A—650 shall not apply to meetings consist-
ing only of representatives of securities broker—dealers.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-655, filed 11/21/83.]

WAC 460-31A-660 Contents of prospectus. The
prospectus shall meet the requirements of Guide 5 as
promulgated under general Securities and Exchange
Commission guides for the preparation of registration
statements relating to interests in real estate limited
partnerships.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-660, filed 11/21/83.]

WAC 460-31A-665 Use of forecasts. The presenta-
tion of predicted future results of operations of real es-
tate programs shall be permitted but not required for
specified property programs investing primarily in im-
proved property and shall be prohibited for nonspecified
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property programs or specified property programs in-
vesting primarily in unimproved land. The covers of the
prospectus must contain in bold face language one of the
following statements:

(1) For specified property program:

"FORECASTS ARE CONTAINED IN THIS
PROSPECTUS (OFFERING CIRCULAR).
ANY PREDICTIONS AND REPRESENTA-
TIONS, WRITTEN OR ORAL, WHICH DO
NOT CONFORM TO THOSE CONTAINED
IN THE PROSPECTUS {OFFERING CIRCU-
LAR) SHALL NOT BE PERMITTED."

(2) For nonspecified property and unim-
p
proved land programs:

"THE USE OF FORECASTS IN THIS OF-
FERING IS PROHIBITED. ANY REPRE-
SENTATIONS TO THE CONTRARY AND
ANY PREDICTIONS, WRITTEN OR ORAL,
AS TO THE AMOUNT OR CERTAINTY OF
ANY PRESENT OR FUTURE CASH BENE-
FIT OR TAX CONSEQUENCE WHICH MAY
FLOW FROM AN INVESTMENT IN THIS
PROGRAM IS NOT PERMITTED."

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215—
83), § 460-31A-665, filed 11/21/83.]

WAC 460-31A-670 Forecasts for specified property
programs. Forecasts for specified property programs
shall be included in the prospectus, offering circular or
sales material of the program only if they comply with
WAC 460-31A-675 through 460-31A—695.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-670, filed 11/21/83.]

WAC 460-31A-675 Realistic forecasts. Forecasts
shall be realistic in their predictions and shall clearly
identify the assumptions made with respect to all mate-
rial features of the presentation. Forecasts should be re-
viewed by an independent certified public accountant in
accordance with the Guide for a Review of a Financial
Forecast as promulgated by the American Institute of
Certified Public Accountants, and that person or firm
should be identified in the prospectus or offering circular
as being responsible for the preparation of the forecasts.
No forecasts shall be permitted in any sales literature
which does not appear in the prospectus or offering cir-
cular. If any forecasts are included in the sales litera-
ture, all forecasts must be presented.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-675, filed 11/21/83.]

WAC 460-31A-680 Material information. Forecasts
shall include all the following information:

(1) Annual predicted revenue by source; including the
occupancy rate used in predicting rental revenue;

(2) Annual predicted expenses;

(3) Mortgage obligation—annual payments for princi-
pal and interest, points and financing fees, shown as
dollars, not percentages;
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(4) The required occupancy rate in order to meet debt
service and all expenses;

(5) Predicted annual cash flow; stating assumed occu-
pancy rate;

(6) Predicted annual depreciation and amortization
with full description of methods to be used;

(7) Predicted annual taxable income or loss and a
simplified explanation of the tax treatment of such re-
sults; assumed tax brackets may not be used;

(8) Predicted construction costs—including disclosure
regarding contracts;

(9) Accounting policies—e.g., with respect to points,
financing costs and depreciation.

[Statutory Authority: RCW 21,20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-680, filed 11/21/83.]

WAC 460-31A-685 Presentation of forecasts. (1)
Forecasts shall prominently display a statement to the
effect that they represent a mere prediction of future
events based on assumptions which may or may not oc-
cur and may not be relied upon to indicate the actual
results which will be obtained.

(2) Explanatory notes describing assumptions made
and referring to risk factors should be integrated with
tabular and numerical information.

(3) When a sale-leaseback is employed, the statement
that the seller is assuming the operating risk and conse-
quently may have charged a higher price for the prop-
erty must be included.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-685, filed 11/21/83.]

WAC 460-31A-690 Additional disclosures and limi-
tatioms. (1) Forecasts shall be for a period at least
equivalent to the anticipated holding period for the
property, or ten years, whichever is shorter, and project
a resale occurrence, including depreciation recapture, if
applicable. The forecasted resale price must be
reasonable.

(2) Adequate disclosure shall be made of the changing
economic effects upon the limited partners resulting
principally from federal income tax consequences over
the life of the partnership property, e.g., substantial tax
losses in early years followed by increasing amount of
taxable income in later years.

(3) Forecasts shall disclose all possible undesirable tax
consequences of an early sale of the program property
(such as, depreciation recapture or the failure to sell the
property at a price which would return sufficient cash to
meet resulting tax liabilities of the participants).

(4) In computing the return to investors, no apprecia-
tion, so called "equity buildup," or any other benefits
from unrealized gains or value shall be shown or in-
cluded.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-690, filed 11/21/83.]

WAC 460-31A-695 Forecasts for unimproved prop-
erty programs. Forecasts shall not be allowed for unim-
proved land. Instead, a table of deferred payments
specifying the various holding costs, i.e., interest, taxes,
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and insurance shall be inserted. However, where the
program intends to develop and sell the land as its pri-
mary business, a detailed cash flow statement showing
the timing of expenditures and anticipated revenues shall
be required. Additionally, the consequences of a delayed
selling program shall be shown.

[Statutory Authority: RCW 21,20.450. 83-23-087 (Order SDO--215-
83), § 460-31A—695, filed 11/21/83.]

WAC 460-31A-700 Fiduciary duty. The program
agreement shall provide that the sponsor shall have
fiduciary responsibility for the safekeeping and use of all
funds and assets of the program, whether or not in his
immediate possession or control, and that he shall not
employ, or permit another to employ such funds or as-
sets in any manner except for the exclusive benefit of the
program.

In addition, the program shall not permit the partici-
pant to contract away the fiduciary duty owed to the
participant by the sponsor under the common law.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-700, filed 11/21/83.]

WAC 460-31A-705 Deferred payments. Arrange-
ments for deferred payments on account of the purchase
price of program interests may be allowed when war-
ranted by the investment objectives of the partnership,
but in any event such arrangements shall be subject to
the following conditions:

(1) The period of deferred payments shall coincide
with the anticipated cash needs of the program.

(2) Selling commissions paid upon deferred payments
are collectible when payment is made on the note.

(3) Deferred payments shall be evidenced by a prom-
issory note of the investor. Such notes shall be with re-
course and shall not be negotiable and shall be
assignable only subject to defenses of the maker. Such
notes shall not contain a provision authorizing a confes-
sion of judgment.

(4) The program shall not sell or assign the deferred
obligation notes at a discount to meet financing needs of
the program.

(5) In the event of a default in the payment of de-
ferred payments by a participant, his interests may be
subjected to a reasonable penalty, as set forth in WAC
460-31A—-645.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-705, filed 11/21/83.]

WAC 460-31A-710 Reserves. Provision should be
made for adequate reserves in the future by retention of
a reasonable percentage of proceeds from the offering
and regular receipts for normal repairs, replacements
and contingencies. Normally, not less than five percent
of the offering proceeds will be considered adequate.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A~710, filed 11/21/83.]

WAC 460-31A-715 Reinvestment of cash flow and
proceeds on disposition of property. Reinvestment of
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cash flow (excluding proceeds resulting from a disposi-
tion or refinancing of property) shall not be allowed. The
partnership agreement and the prospectus shall set forth
that reinvestment of proceeds resulting from a disposi-
tion or refinancing will not take place unless sufficient
cash will be distributed to pay any state or federal in-
come tax (assuming investors are in a specified tax
bracket) created by the disposition or refinancing of
property. Such a prohibition must be contained in the
prospectus.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-715, filed 11/21/83.]

WAC 460-31A-720 Financial information required
on application. In any offering of interests by a program,
the program shall provide as an exhibit to the applica-
tion the following financial information:

(1) A balance sheet of any corporate sponsors as of
the end of their most recent fiscal year, examined and
reported upon by an independent certified public ac-
countant and prepared in accordance with generally ac-
cepted accounting principles. An unaudited balance
sheet as of a date not more than one hundred thirty-five
days prior to the date of filing should also be prepared.
Such statements shall be included in the prospectus.

(2) A balance sheet for each noncorporate sponsor
(including individual partners or individual joint ven-
tures of a sponsor) as of a time not more than one hun-
dred thirty—five days prior to the date of filing an
application; such balance sheet shall be examined and
reported upon by an independent certified public ac-
countant under the limited review standards set forth by
the American Institute of Certified Public Accountants,
and shall be signed and sworn to by such sponsors. A
representation of the amount of such net worth must be
included in the prospectus, or in the alternative, a repre-
sentation that such sponsor meets the net worth require-
ments of WAC 460-31A—425.

[Statutory Authority: RCW 21.20.180(8) and 21.20.210(14). 83-23—
087 (Order SDO-215-83), § 460-31A-720, filed 11/21/83.]

WAC 460-31A-725 Opinions of counsel. The appli-
cation for registration shall contain a favorable ruling
from the Internal Revenue Service or an opinion of in-
dependent counsel to the effect that the issuer will be
taxed as a "partnership” and not as an "association" for
federal income tax purposes. An opinion of counsel shall
be in form and substance satisfactory to the administra-
tor and shall be unqualified except to the extent permit-
ted by the administrator. However, an opinion of counsel
may be based on reasonable assumptions, such as:

(1) Facts or proposed operations as set forth in the
offering circular or prospectus and organizational docu-
ments; (2) the absence of future changes in applicable
laws; (3) the securities offered are paid for; (4) compli-
ance with certain procedures such as the execution and
delivery of certain documents and the filing of a certifi-
cate of limited partnership or an amended certificate;
and (5) the continued maintenance of or compliance
with certain financial, ownership, or other requirements
by the issuer or sponsor. The administrator may request
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from counsel as supplemental information such support-
ing legal memoranda and an analysis as he shall deem
appropriate under the circumstances. To the extent the
opinion of counsel or Internal Revenue Service ruling is
based on the maintenance of or compliance with certain
requirements or conditions by the issuer or sponsor, the
offering circular or prospectus shall contain representa-
tions that such requirements or conditions will be met
and the partnership agreement shall, to the extent prac-
ticable, contain provisions requiring such compliance.

There shall be included also an opinion of independent
counsel to the effect that the securities being offered are
duly authorized or created and validly issued interests to
the issuer, and that the liability of the public investors
will be limited to their respective total agreed upon in-
vestment in the issuer.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A-725, filed 11/21/83.]

WAC 460-31A-730 Provisions of the partnership
agreement. The requirements or provisions of appropri-
ate portions of the following sections shall be included in
a partnership agreement:

WAC 460-31A-430; 460-31A-475; 460-31A—480;
460-31A-485; 460-31A-490; 460-31A—-495; 460-31A—
500; 460-31A-505; 460-31A-510; 460-31A-515; 460-
31A-520; 460-31A-525; 460-31A-530; 460-31A-535;
460-31A-540; 460-31A-545; 460-31A—550; 460-31A—
565; 460-31A-585; 460-31A-590; 460-31A-595; 460
31A-600; 460-31A-610; 460-31A-615; 460-31A—620;
460-31A-625; 460-31A-630; 460-31A-635; 460-31A—
645; 460-31A-700; 460-31A-705(4); 460-31A-710;
460-31A-715.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-31A—730, filed 11/21/83]

Chapter 460-32A WAC

REAL ESTATE PROGRAMS NOT EXCEEDING
FIVE MILLION DOLLARS
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460-32A-025
460-32A-030

Application.

Net worth requirement of sponsor.

Fees, compensation and expenses to be reasonable.

Compensation for acquisition services.

Program management fee (defined in WAC 460—
10A-145).

Expenses paid to third parties.

Subordinated promotional interests.

Sales, leases and loans.

Exchange of limited partnership interest.

Exclusive agreement.

Commissions on resale of property.

Commissions on reinvestment.

Services rendered to the program by the sponsor,

Rebates, kickbacks and reciprocal arrangements.

Commingling of funds.

Expenses of program.
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Lending practices.
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Rights and obligations of participants meetings.
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460-32A-045
460-32A-050
460-32A-055
460-32A-057
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460-32A-065
460-32A-070
460-32A-075
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460-32A-085
460-32A-090
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460-32A-105
460-32A-145
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Voting rights of limited partners.

Outsider replacement of general partner.

Reports to holders of limited partnership interests.

Access to records.

Redemption of program interests.

Assessability.

Defaults.

Sales promotional efforts.

Contents of prospectus.

Track records.

Projections.

Fiduciary duty.

Deferred payments.

Reserves.

Reinvestment of cash flow and proceeds on disposi-
tion of property.

Nonspecified property programs.

Statement of investment objectives.

Period of offering and expenditure of proceeds.

Special reports.

Assessments.

Multiple programs.

Sales in condominiums or units in real estate
development.

DISPOSITION OF SECTIONS FORMERIY CODIFIED IN THIS

460-32A-300

460-32A-305

460-32A-310

460-32A-315

460-32A-320

460-32A-325

CHAPTER

Oil and gas programs. [Statutory Authority: RCW
21.20.450. 79-09-028 (Order SD-57-79), § 460-
32A-300, filed 8/14/79; Order 304, § 460-32A-300,
filed 2/28/75, effective 4/1/75. Formerly chapter
460-32 WAC.] Repealed by 83-23-087 (Order
SDO-215-83), filed 11/21/83. Statutory Authority:
RCW 21.20.450.

Records and payment of proceeds. {Order 304, § 460—
32A-305, filed 2/28/75, effective 4/1/75. Formerly
chapter 460-32 WAC.] Repealed by 79-09-028 (Or-
der SD-57-79), filed 8/14/79. Statutory Authority:
RCW 21.20.450.

Oil and gas interests other than working interests.
[Order 304, § 460-32A-310, filed 2/28/75, effective
4/1/75. Formerly chapter 460-32 WAC.] Repealed
by 79-09-028 (Order SD-57-79), filed 8/14/79.
Statutory Authority: RCW 21.20.450.

Title. [Order 304, § 460-32A-315, filed 2/28/75, ef-
fective 4/1/75. Formerly chapter 460-32 WAC.] Re-
pealed by 83-23-087 (Order SDO-215-83), filed
11/21/83. Statutory Authority: RCW 21.20.450.
Regulation B filings. [Order 304, § 460-32A-320,
filed 2/28/75, effective 4/1/75. Formerly chapter
460-32 WAC.] Repealed by 83-23-087 (Order
SDO-215-83), filed 11/21/83. Statutory Authority:
RCW 21.20.450.

Funds to be held in trust. [Order 304, § 460-32A—
325, filed 2/28/75, effective 4/1/75. Formerly chap-
ter 460-32 WAC.] Repealed by 83-23-087 (Order
SDO-215-83), filed 11/21/83. Statutory Authority:
RCW 21.20.450.

WAC 460-32A-010 Application. (1) The rules con-

tained in WAC 460-32A-010 through 460-32A-255
apply to registrations of real estate programs in the form
of limited partnerships (herein sometimes called "pro-
grams" or "partnerships”) whose total offering does not
exceed five million dollars. These rules will be applied by
analogy to real estate programs in other forms. While
applications not conforming to the standards contained
herein shall be looked upon with disfavor, where good
cause is shown certain regulations may be modified or
waived by the administrator.

(2) Where the individual characteristics of specific
programs warrant modification from these standards,
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they will be accommodated, insofar as possible while still
being consistent with the spirit of these rules.

(3) In lieu of the application of WAC 460-32A-010
through 460-32A-255, a registrant may elect to apply
WAC 460-31A-410 [460-32A—410] through 460-321—
730 [460-32A-730], those rules applicable to offerings
whose total dollar amount exceeds five million dollars.

(4) The term "total offering" in subsection (1) above
shall be liberally construed and shall, for the purposes of
WAC 460-32A-010(1), apply to the total dollar amount
of securities which is filed with the state securities divi-
sion under one registration statement.

[Statutory Authority: RCW 21.20.450. 83-23-087 (Order SDO-215-
83), § 460-32A-010, filed 11/21/83; Order 304, § 460-32A-010,
filed 2/28/75, effective 4/1/75. Formerly chapter 460-32 WAC.]

WAC 460-32A-015 Net worth requirement of spon-
sor. The financial condition of the sponsor (defined in
WAC 460-10A-155) must be commensurate with any
financial obligations assumed in the offering in the op-
eration of the program. At a minimum, the sponsor shall
have a financial net worth (defined in WAC 460-10A—
110) of an amount at least equal to 5 percent of the
gross amount of all offerings sold within the prior 12
months plus 5 percent of the gross amount of the current
offering, to a maximum net worth of the sponsor of one
million dollars. In determining net worth for this pur-
pose, evaluation will be made of contingent liabilities to
determine the appropriateness of their inclusion in com-
putation of net worth.

The above standards are presumptively reasonable.
The inability of a sponsor to meet the above require-
ments will not preclude a person from acting as a spon-
sor if he can demonstrate that there are sufficient
safeguards in the program so that the net worth require-
ments are not necessary to the viability of the program.

[Order 304, § 460-32A-015, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-020 Fees, compensation and ex-
penses to be reasonable. (1) The total amount of consid-
eration of all kinds which may be paid directly or
indirectly to the sponsor or its affiliates (defined in
WAC 460-10A—-060) shall be reasonable, considering all
aspects of the syndication program. Such consideration
may include, but is not limited to:

(a) Organization and offering expenses (see WAC
460-10A~120 of these rules).

(b) Compensation for acquisition services.

(c) Compensation for development and/or construc-
tion services.

(d) Compensation for program management.

(e) Additional compensation to the sponsor/subordi-
nated interest and promotional interests.

(2) Except to the extent that a subordinated interest is
permitted for promotional activities pursuant to WAC
460-32A—-035 (profits and other comp.) hereof, consid-
eration may only be paid for reasonable and necessary
goods, property or services.

(3) The application for registration and the prospectus
must fully disclose and itemize all consideration which
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may be received from the program directly or indirectly
by the sponsor, its affiliates and underwriters, what the
consideration is for and how and when it will be paid.
This shall be set forth in one location in tabular form.

[Order 304, § 460-32A-020, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-025 Compensation for acquisition
services, Payment of an acquisition fee (defined in WAC
460-10A~-055) shall be payable only for services actu-
ally rendered and to be rendered directly or indirectly
and subject to the following conditions:

(1) Sponsors shall not receive a real estate commis-
sion, however, such fee may not exceed the normal and
competitive rate for similar services in the locality where
provided.

(2) The total of all such compensation paid to every-
one involved in the transaction by the program (defined
in WAC 460-10A-135) and/or any other person shall
be deemed to be presumptively reasonable if it does not
exceed 18 percent of the gross proceeds of the offering.
The acquisition fee to be paid to the sponsor shall be re-
duced to the extent that other real estate commissions,
acquisition fees, finder's fees, or other similar fees or
commissions are paid by any person in connection with
the transaction.

(3) If the seller pays the real estate commission and
that amount exceeds the 18% provision of subsection (2)
and the security sales commission is less than the pre-
sumptively reasonable 15%, the following alternative ac-
quisition fee may be paid:

(a) A normal real estate commission paid by the
seller, and

(b) An acquisition or organizational fee not to exceed
the difference between the amount of the actual securi-
ties sales commission and the presumptively reasonable
securities sales commission.

(4) The sponsor shall set forth in a separate section in
the forepart of the prospectus the amount of all acquisi-
tion fees which may be received or paid. This amount
shall be expressed in both absolute dollars and as a per-
centage of the gross proceeds of the offering and may in
addition be expressed as a percentage of the cost of
property.

(5) The sum of the purchase price of the program's
properties plus the acquisition fees paid shall not exceed
the appraised value (defined in WAC 460-10A—065) of
the properties.

(6) All compensation paid for acquisition services
must be paid ratably as the investors pay for their secu-
rity with the exception of the real estate commission.

[Order 304, § 460-32A~025, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-030 Program management fee (de-
fined in WAC 460-10A-145). A general partner shall be
entitled to a program management fee consisting of an-
nual compensation not exceeding 1 percent of the cost of
the real property.
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The above fee is presumptively reasonable, provided
that, the general partner shall at a minimum perform
the following services to the limited partners:

(a) Provide quarterly reports

(b) Maintain an office that shall be open and accessi-
ble for investor contacts at a minimum of 20 hours per
week

(c) Provide semiannual reports of receipts and dis-
bursements, and

(d) Retain a qualified accountant to prepare financial
reports that are required.

[Order 304, § 460-32A-030, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-031 Expenses paid to third parties.
Expenses of the program paid for by the program will
not be scrutinized as to reasonableness, if paid to a non-
affiliated third party as the result of an arm-length
transaction.

[Order 304, § 460-32A-031, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-035 Subordinated promotional in-
terests. An adequately subordinated interest in the lim-
ited partnership will be allowed as a promotional interest
and partnership management fee, provided the amount
or percentage of such interest is reasonable. Such an in-
terest will be considered adequately subordinated and
presumptively reasonable if it is within the limitations
expressed in either subparagraph below:

(1) An interest equal to 25 percent in the undistrib-
uted amounts remaining after payment to investors of an
amount equal to 100 percent of capital contribution; or

(2) An interest to:

(a) 10 percent of distributions from cash available for
distribution (defined in WAC 460-10A-090); and

(b) 10 percent of distributions to investors from the
proceeds from the sale or refinancing of properties after
payment to investors of an amount equal to 100 percent
of capital contributions, plus an amount equal to 6 per-
cent of capital contributions per annum cumulative, less
the sum of prior distributions to investors.

[Order 304, § 460-32A-035, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-045 Sales, leases and loans. (1)
Sales and leases to program: A program shall not pur-
chase or lease property in which a sponsor has an inter-
est unless:

(a) The transaction occurs at the formation of the
program, and is fully disclosed in its prospectus or offer-
ing circular, and

(b) The property is sold upon terms fair to the pro-
gram and at a price not in excess of its appraised value,
and

(c) The cost of the property and any improvements
thereon to the sponsor is clearly established. If the spon-
sor's cost was less than the price to be paid by the pro-
gram, the price to be paid by the program will not be
deemed fair, regardless of the appraised value, unless
some material change has occurred to the property
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which would increase the value since the sponsor ac-
quired the property. Material factors may include the
passage of a significant amount of time (but in no event
less than 2 years) the assumption by the promoter of the
risk of obtaining a rezoning of the property and its sub-
sequent rezoning, or some other extraordinary event
which in fact increases the value of the property.

(d) The provisions of this subsection notwithstanding,
the sponsor may purchase property in its own name (and
assume loans in connection therewith) and temporary
hold title thereto for the purpose of facilitating the ac-
quisition of such property or the borrowing of money or
obtaining of financing for the program, or completion of
construction of the property, or any other purpose re-
lated to the business of the program, provided that such
property is purchased by the program for a price no
greater than the cost of such property to the sponsor,
and provided there is no difference in interest rates of
the loans secured by the property at the time acquired
by the sponsor and the time acquired by the program,
nor any other benefit arising out of such transaction to
the sponsor apart from compensation otherwise permit-
ted by these rules.

(2) Sales and leases to sponsor. The program will not
ordinarily be permitted to sell or lease property to the
sponsor except that the program may lease property to
the sponsor under a lease—back arrangement made at the
outset and on terms no more favorable to the sponsor
than those offered other persons and fully described in
the prospectus.

(3) Loans. No loans may be made by the program to
the sponsor or affiliate.

(4) Dealings with related programs. A program shall
not acquire property from a program in which the spon-
sor has an interest.

[Order 304, § 460-32A-045, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-050 Exchange of limited partnership
interest. The program may not acquire property in ex-
change for limited partnership interests, except for
property which is described in the prospectus which will
be exchanged immediately upon effectiveness. In addi-
tion, such exchange shall meet the following conditions:

(1) A provision for such exchange must be set forth in
the partnership agreement, and appropriate disclosures
as to tax effects of such exchange are set forth in the
prospectus.

(2) The property to be acquired must come within the
objectives of the program.

(3) The purchase price assigned to the property shall
be no higher than the value supported by an indepen-
dent, qualified appraisal.

(4) Bach limited partnership interest must be valued
at no less than:

(a) Market value if there is a market or if there is no
market,

(b) Fair market value of the program's assets as de-
termined by an independent appraisal within the last 90
days, less its liabilities, divided by the number of inter-
ests outstanding.
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(5) No more than one-half of the interests issued by
the program shall have been issued in exchange for
property, and

(6) No securities sales or underwriting commissions
shall be paid in connection with such exchange.

(7) Such exchange, however, is prohibited between the
program and the sponsor.

[Order 304, § 460-32A-050, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-055 Exclusive agreement. A pro-
gram shall not give a sponsor an exclusive right to sell or
exclusive employment to sell property for the program.

[Order 304, § 460-32A~053, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-057 Commissions on resale of prop-
erty. Payment of all real estate brokerage commissions
or similar fees to the sponsor on the resale of property
by a program shall not be in excess of 50 percent of the
acquisition fee permissible under WAC 460-32A-025,
but if no such fee was received on the acquisition of the
property, then a commission equal to a standard com-
mission may be payable to the sponsor. All real estate
brokerage commissions payable on resale to the sponsor
shall be subordinated as in WAC 460-32A-035(2).

If the sponsor participates with an independent broker
on resale, then these limitations shall apply to commis-
sions paid by the program to all persons involved in the
transaction.

[Order SD-131-77, § 460-32A-057, filed 11/23/77.]

WAC 460-32A-060 Commissions on reinvestment.
A program shall not pay, directly or indirectly, a com-
mission or fee to a sponsor in connection with the rein-
vestment of the proceeds of the resale, exchange, or
refinancing of program property.

[Order 304, § 460-32A-060, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-065 Services rendered to the pro-
gram by the spomsor. (1) Insurance services prohibited.
No affiliate of the sponsor may receive an insurance
brokerage fee to write any insurance policy covering the
sponsor or any of its property.

(2) Property management services. The sponsor or his
affiliates may perform property management services for
the program provided that the compensation to the
sponsor therefore is competitive in price and terms with
other nonaffiliated persons rendering comparable ser-
vices, property management fees for unimproved land
must be justified by the sponsor. All such self-dealing
and the compensation paid therefore shall be fully dis-
closed in the prospectus or offering circular.

(3) Other services. Any other services performed by
the sponsor for the program will be allowed only in ex-
traordinary circumstances fully justified to the adminis-
trator. As a minimum, self-dealing arrangements must
meet the following criteria:

(a) The compensation, price or fee therefore must be
comparable and competitive with the compensation,
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price or fee of any other person who is rendering com-
parable services of selling or leasing comparable goods
which could reasonably be made available to the pro-
gram and shall be on competitive terms, and

(b) The fees and other terms of the contract shall be
fully disclosed in the prospectus, and

(c) The sponsor must be previously engaged in the
business of rendering such services or selling or leasing
such goods, independently of the program and as an or-
dinary and ongoing business, and

(d) All services or goods for which the syndicator is to
receive compensation shall be embodied in a written
contract which precisely describes the services to be
rendered and all compensation to be paid.

[Order 304, § 460-32A-065, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-070 Rebates, kickbacks and recip-
rocal arramgements. (1) No rebates or give—ups may be
received by the sponsor nor may the sponsor participate
in any reciprocal business arrangements which would
circumvent these rules. Furthermore the prospectus and
program charter documents shall contain language pro-
hibiting the above as well as language prohibiting recip-
rocal business arrangements which would circumvent the
restrictions against dealing with affiliates or promoters.

(2) No sponsor shall directly or indirectly pay or
award any commissions or other compensation to any
person engaged by a potential investor for investment
advice as an inducement to such adviser to advise the
purchaser of interests in a particular program: Provided,
however, That this clause shall not prohibit the normal
sales commissions payable to a registered broker—dealer
or other properly licensed person for selling program in-
terests.

[Order 304, § 460-32A-070, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-075 Commingling of funds. The
funds of a program shall not be commingled with the
funds of any other person (defined in WAC 460-10A—
130).

[Order 304, § 460-32A-075, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-080 Expenses of program. All ex-
penses of the programs shall be billed directly to the
programs. Reimbursements (other than for organization
and offering expenses) to any affiliate or promoter shall
not be allowed.

[Order 304, § 460-32A—080, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-085 Investments in other programs.
Investments in limited partnership interests of another
program shall be prohibited; however, nothing herein
shall preclude the investment in partnerships or ventures
which own and operate a particular property. In such
event, duplicate property management or other fees shall
not be permitted, and such partnership or venture shall
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provide for its limited partners all of the rights and obli-
gations required to be provided by the original program
in these rules. Further, such prohibitions shall not apply
to programs under Sections 236 or 221 (d)(3) of the
National Housing Act or any similar programs that may
be enacted.

[Order 304, § 460-32A-085, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-090 Lending practices. (1) On fi-
nancing made available to the program by the sponsor,
the sponsor may not receive interest and other financing
charges or fees in excess of the amounts which would be
charged by unrelated banks on comparable loans for the
same purpose in the locality of the property. No prepay-
ment charge or penalty shall be required by the sponsor
on a loan to the program secured by a junior or all-in-
clusive encumbrance on the property, except to the ex-
tent that such prepayment charge or penalty is
attributable to the underlying encumbrance.

(2) An "all-inclusive" or "wrap-around" note and
deed of trust (the "all-inclusive note" herein) may be
used to finance the purchase of property by the program
only if it appears that it would provide significant tangi-
ble benefits not available from conventional financing
methods. In such cases the all-inclusive note shall pro-
vided that:

(a) The sponsor under the all-inclusive note shall not
receive interest on the underlying encumbrance in excess
of that payable to the lender of that underlying
encumbrance.

(b) The program shall receive credit on its obligation
under the all-inclusive note for payments made directly
on the underlying encumbrance) on the all-inclusive
note and make disbursements therefrom to the holder of
the underlying encumbrance prior to making any dis-
bursement to the holder of the all-inclusive note, subject
to the requirements of subparagraph (a) above, or, in the
alternative, all payments on the all-inclusive and under-
lying note shall be made directly by the syndicate.

[Order 304, § 460-32A-090, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-095 Development or construction
contracts. As to the property which the sponsor is devel-
oping or as to which he has agreed to develop or con-
struct substantial improvements such development or
construction must be at a firm contract price. In addi-
tion, such development or construction shall be fully dis-
closed in the prospectus or offering circular and such
development or construction shall be upon terms fair to
the program and at a price not in excess of comparable
development or construction.

[Order 304, § 460-32A-095, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-100 Performance bond requirement.
The completion of property acquired which is under
construction should be guaranteed at the price con-
tracted by an adequate performance bond or other satis-
factory arrangements.
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[Order 304, § 460-32A-100, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-105 Requirement for real property
appraisal. All real property acquisitions may be required
to be supported by an appraisal prepared according to
the standards of the American Institute of Real Estate
Appraisers by a competent, independent appraiser who is
a member of the American Institute of Real Estate Ap-
praisers, a designated member of the Society of Real
Estate Appraisers, or approved for such an appraisal
problem by the Washington state department of high-
ways. The appraisal shall be maintained in the sponsor's
records for at least five years, and shall be available for
inspection and duplication by any participant. The pro-
spectus may contain notice of this right.

[Order 304, § 460-32A-105, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC]

WAC 460-32A-145 Rights and obligations of par-
ticipants meetings. Meetings of the limited partnership
may be called by the general partner(s) or the limited
partner(s) holding more than 10 percent of the then
outstanding limited partnership interests for any matters
for which the partners may vote as set forth in the lim-
ited partnership agreement. A list of the names and ad-
dresses of all limited partners shall be maintained as
part of the books and records of the limited partnership
and shall be made available on request to any limited
partner or his representative at his cost. Upon receipt of
a written request either in person or by registered mail
stating the purpose(s) of the meeting, the general part-
ner shall provide all partners, within ten days after re-
ceipt of said request, written notice (either in person or
by registered mail) of a meeting and the purpose of such
meeting to be held on a date not less than fifteen nor
more than sixty days after receipt of said request, at a
time and place convenient to participants.

[Order 304, § 460-32A-145, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-150 Voting rights of limited part-
ners. The limited partnership agreement must provide
that the limited partners can remove the general
partner(s) for cause and dissolve the program by a vote
representing at least sixty—six percent of the then out-
standing partnership interests.

[Order 304, § 460-32A-150, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-155 Outsider replacement of general
partner. If the general partner is a corporation the lim-
ited partnership agreement shall provide that if an out-
sider is to acquire controlling stock of the corporate
general partner all limited partners shall be informed of
such proposed acquisition in writing at least thirty days
prior to consummation of such acquisition. This notice
shall include adequate disclosure of the details of the
pending acquisition so as to allow the limited partners to
make an informed decision as to its effect upon their in-
vestment. The general partner shall call a meeting
within twenty days immediately following the written
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notice. At said meeting, rejection of the pending acqui-
sition by sixty-six percent, or more, of the then out-
standing limited partnership interest shall disallow the
acquisition. A vote by proxy shall be afforded.

[Order 304, § 460-32A-155, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-160 Reports to holders of limited
partnership interests. The partnership agreement shall
provide that the sponsor shall cause to be prepared and
distributed to the holders of program interests during
each year the following reports:

(1) Within sixty days after the end of each program's
quarters, a report containing:

(a) A current statement of financial condition, which
may be unaudited,

(b) An operating statement for the quarter then
ended, which may be unaudited,

(c) A cash flow statement for the quarter then ended,
which may be unaudited, and

(d) Other pertinent information regarding the pro-
gram and its activities during the quarter covered by the
report.

(2) Within 105 days after the end of each program's
fiscal year, all information necessary for the preparation
of the limited partners' federal income tax returns.

(3) Within 120 days after the end of each program's
fiscal year, an annual report containing: (a) A statement
of financial condition as of the year then ended, an
operating statement for the year then ended, a statement
of changes in financial position and a cash flow state-
ment, (b) a report of the activities of the program during
the period covered by the report, and (c) where projec-
tions have been provided to the holders of limited part-
nership interests, a table comparing the projections

previously provided with the actual results during the

period covered by the report. Such report shall set forth
distributions to limited partners for the period covered
thereby and shall separately identify distributions from
cash flow from operations during the period, cash flow
from operations during a prior period which had been
held as reserves, proceeds from disposition of property
and investments, lease payments on net leases with
builders and sellers, and the reserves from the gross pro-
ceeds of the offering originally obtained from the limited
partners.

(4) Where assessments have been made during any
period covered by any report required by paragraphs (1),
(2) and (3) hereof, then such report shall contain a de-
tailed statement of such assessments and the application
of the proceeds derived from such assessments,

[Order 304, § 460-32A-160, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-165 Access to records. The limited
partners and their designated representatives shall be
permitted access to all records of the program at all
reasonable times. This requirement may not be circum-
vented by lump sum payments to management compa-
nies or other entities who then disburse the funds.
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[Order 304, § 460-32A-165, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-170 Redemption of program imter-
ests. Ordinarily, the program and the sponsor may not
be mandatorily obligated to redeem or repurchase any of
its program interests, although the program and the
sponsor may not be precluded from purchasing such
outstanding interest if such purchase does not impair the
capital or the operation of the program.

[Order 304, § 460-32A-170, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-175 Assessability. Except as pro-
vided in WAC 460-32A-250 herein in the case of
nonspecified property programs, if the anticipated in-
come cash flow from property (after payment of debt
service and all operating expenses) is not sufficient to
pay taxes and/or special assessments imposed by gov-
ernmental or quasi-governmental units, the program
agreement may include a provision for assessability to
meet such deficiencies, including those obligations of a
defaulting participant. Assessability must be limited to
the foregoing obligations, and all amounts derived from
such assessments must be applied only to satisfaction of
said obligations. '

[Order 304, § 460-32A-175, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.}

WAC 460-32A-180 Defaults. In the event of a de-
fault in the payment of assessments by a limited partner,
his interests shall not be subject to forfeiture, but may
be subject to a reasonable penalty for failure to meet his
commitment: Provided, That the arrangements are fair,
this may take the form of reducing his proportionate in-
terest in the program, subordinating his interest to that
of nondefaulting partners, a forced sale complying with
applicable procedures for notice and sale, the lending of
the amount necessary to meet his commitment by the
other participants or a fixing of the value of his interest
by independent appraisal or other suitable formula with
provisions for a delayed payment to him for his interest
not beyond a reasonable period, but a debt security is-
sued for such interest should not have a claim prior to
that of the other investors in the event of liquidation.

[Order 304, § 460-32A-180, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-185 Sales promotional efforts. (1)
Sales literature. Sales literature, sales presentations (in-
cluding prepared presentations to prospective investors
at group meetings) and advertising used in the offer or
sale of partnership interests shall conform in all applica-
ble respects to requirements of filing, disclosure and ad-
equacy currently imposed on sales literature, sales
presentations and advertising used in the sale of corpo-
rate securities.

(2) Group meetings. All advertisements of and oral or
written invitations to "seminars" or other group meet-
ings at which program interests are to be described, of-
fered or sold shall clearly indicate that the purpose of
such meeting is to offer such program interests for sale,
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the minimum purchase price thereof, and the name of
the sponsor, underwriter or selling agent. No cash, mer-
chandise or other item of value shall be offered as an
inducement to any prospective participant to attend any
such meeting. In connection with the offer or sale of
program interests, no general offer shall be made of
"free" or "bargain price" trips to visit property in which
the program or proposed program has invested or in-
tends to invest. All written or prepared audiovisual pre-
sentations (including scripts prepared in advance for oral
presentations) to be made at such meetings must be
submitted in advance to the administrator not less than
three business days prior to the first use thereof. The
foregoing paragraphs (b) and (2) shall not apply to
meetings consisting only of representatives of securities
broker—dealers.

[Order 304, § 460-32A-185, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-195 Contents of prospectus. The
following information shall be included in the prospectus
of the program:

(1) Information on cover page. There should be set
forth briefly on the cover page of the prospectus a sum-
mary which should include the following: The title and
general nature of the securities (interests in the proposed
program) being offered; the maximum aggregate
amount of the offering; the minimum amount of net
proceeds; the minimum subscription price; the period of
the offering; the maximum amount of any sales or un-
derwriting commissions to be paid (or if none, if such
commissions are paid by the sponsor), the maximum ac-
quisition fee, or development and/ or construction fee;
the estimated amount of organization and offering
expenses.

(2) Definitions. Technical terms used in the prospec-
tus should be defined either in a glossary or as they ap-
pear in the prospectus.

(3) Risk factors. The investor should be advised in a
carefully organized series of short, concise paragraphs,
under subcaptions where appropriate, of the risks to be
considered before making an investment in the program.
These paragraphs should include a cross—reference to
further information in the prospectus. Possible disadvan-
tageous tax consequences such as potential inability to
deduct prepaid interest in the year paid, tax liability for
potential depreciation recapture, depreciation recapture
greater than cash distributions and tax liability in the
event of foreclosure shall be disclosed.

(4) Business experience. The business experience of
the sponsor(s), general partner(s), principal officers of a
corporate general partner (chairman of the board, presi-
dent, vice president, treasurer, secretary or any person
having similar authority or performing like functions)
and other managers of the program, shall be promi-
nently disclosed in the prospectus, such disclosure indi-
cating their business experience for the past ten years.
The lack of experience or limited experience of the
sponsor, general partner, principal officer of a corporate
general partner, or other manager of a real estate pro-
gram shall be prominently disclosed in the prospectus.
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(5) Compensation. All indirect and direct compensa-
tion which may be paid by the program to the sponsor of
every type and from every source shall be summarized in
tabular form in one location in the forepart of the
prospectus.

(6) Use of proceeds. State the purpose for which the
net proceeds to the program are intended to be used and
the approximate amount intended to be used for each
such purpose. Also state the minimum aggregate amount
necessary to initiate the program and the disposition of
the funds raised if they are not sufficient for that
purpose.

(7) Deferred payments schedule. If deferred payments
are called for or allowed, the schedule for same shall be
set forth.

(8) Assessments. If provisions for assessment of the
limited partners are allowed, the method of assessment
and the penalty for default shall be prominently set
forth.

(9) Investment objectives and policies. Describe the
investment objectives and policies of the program (indi-
cating whether they may be changed by the general
partner without a vote of the limited partners) and, if
and to the extent that the sponsor is able to do so, the
approximate percentage of assets which the program
may invest in any one type of investment.

(10) Description of real estate and proposed method
of financing, State the location and describe the general
character of all materially important real properties now
held or presently intended to be acquired by or leased to
the program. Include information as to the present or
proposed use of such properties and their suitability and
adequacy for such use. Describe the terms of any mate-
rial lease affecting the property. Describe the proposed
method of financing, including estimated down payment,
leverage ratio, prepaid interest, balloon payment(s), pre-
payment penalties, due—on—sale or encumbrance clauses
and possible adverse effects thereof and similar details of
the proposed financing plan. A statement that title in-
surance and any required construction, permanent or
other financing, and performance bond or other assur-
ances with respect to builders have been or will be ob-
tained on all properties acquired shall be set forth.

(11) Track records. A brief synopsis of the previous
syndication experience of the sponsor and other relevant
parties shall be disclosed in the prospectus for all pro-
grams during the past five years which:

(i) Involved a public offering registered under state or
federal securities laws.

(ii) Involved a private or limited offering, the results
of which are material to an informed investment decision
by the investor.

(12) Operating data. Furnished appropriate operating
data with respect to each improved property which is
separately described in answer to paragraph (10) above.

(13) The partnership.

(a) Date of formation.

(b) Place of formation.

(c) General partners.

(d) Initial partners.

(1986 Ed.)




Real Estate Programs——Under $5 Million

(e) Address and telephone number of partnership and
general partner.

(f) Duration.

(g) Information called for in items (a) through (f)
hereof shall be given for any other programs, such as lo-
cal programs operating property, in which the public
program invests.

(14) Summary of terms of the partnership.

(a) Powers of the sponsor.

(b) Rights and liabilities of the participants.

(c) Allocation of distributions.

(d) Provisions for replacement and maintenance
reserves.

(e) Termination and dissolution.

(f) Meetings and reports.

(g) Amendment of agreement.

(h) Provision for additional assessments.

(i) Other pertinent matter,

(15) Federal tax consequences.

(a) A summary of an opinion of tax counsel accept-
able to the administrator and/or a ruling from the In-
ternal Revenue Service covering major tax questions
relative to the program, which may be based on reason-
able assumptions such as those described in WAC 460-
32A-200. To the extent the opinion of counsel of Inter-
nal Revenue Service ruling is based on the maintenance
of or compliance with certain requirements or conditions
by the issuer or sponsor(s), the prospectus shall to the
extent practicable, contain representations that such re-
quirements or conditions have been met and that the
sponsors shall use their best efforts to continue to meet
such requirements or conditions.

(b) Tax treatment of the program.

(c) Tax treatment of the participants.

(d) Allocation of depreciation, investment, credit,
construction interest, points, etc.

(e) Method of depreciation, useful life, applicable re-
capture provisions and consequences thereof.

(f) Any other pertinent information applicable to the
tax shelter aspects of the investment.

(g) Possibility of requirement for filing tax returns
with states in which properties are held.

(16) Limited partnership interests.

(a) Amount

(b) Minimum purchase

(c) Assessability

(d) Transferability

(e) Voting rights

(17) Plan of distribution.

(a) Discounts and commissions.

(b) Estimated fee and expenses paid or reimbursed by
program.

(c) Indemnification provisions.

(d) Terms of payment.

(e) Identity of underwriter, managing dealer or selling
agent.

(f) Type of underwriting — best efforts or firm
commitment.

(g) Minimum and maximum sales.

(h) Escrow provisions.
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(i) Material relationship of underwriter to program, if
any.

(18) Pending legal proceedings. Briefly describe any
pending legal proceedings to which the program or the
sponsor is a party which is material to the program and
any material legal proceedings between sponsor and par-
ticipants in any prior program of the sponsor and de-
scribe any material legal proceedings to which any of the
program's property is subject.

(19) Transactions with affiliates. Describe fully any
transactions which have been in the past five years of
which may be entered into between the program and any
affiliate of the sponsor. Include a description of the ma-
terial terms of any agreement between the program and
any such affiliate. Compensation to be paid in this re-
gard shall be on terms not less favorable than and com-
petitive with what such services and goods could be
acquired for from third parties and all such compensa-
tion shall be fully disclosed by amount paid and service
performed in all subsequent annual or periodic reports to
investors. Where the sponsor sponsors other programs,
describe the equitable principles which will apply in re-
solving any conflict between the programs.

(20) Interest of affiliates in program property. If
within the last five years any affiliate had a material in-
terest in any transaction with the sponsor or was previ-
ously in the chain of title or had a beneficial interest in
any property to be acquired, this fact must be disclosed.

(21) Interest of counsel and experts in the sponsor or
program. Where counsel for the selling representatives
or the sponsor are named in the prospectus as having
passed upon the legality of the securities being registered
or upon other legal matter in connection with the regis-
tration or offering of such securities, there should be
disclosed in the prospectus the nature and amount of any
direct or indirect interest of any such counsel, other than
legal fees to be received by such counsel, in the sponsor.
Any such interest received or to be received in connec-
tion with the registration or offering of the securities be-
ing registered, including the ownership or receipt by
counsel, or by members of the firm participating in the
matter, of securities of the sponsor of the program for
services shall be disclosed. Employment by the sponsor,
other than retainer as legal counsel, should be disclosed
in the prospectus.

(22) Opinions of counsel. It shall include reference to
an opinion of counsel to the effect that the securities be-
ing offered are duly authorized or created and validly
issued interests in the issuer, and that the liability of the
public investors will be limited to their respective total
agreed upon investment in the issuer. It shall include
reference to an opinion of counsel to the effect that the
issuer will be taxed as a "partnership”" and not as an
"association" for federal income tax purposes. An opin-
ion of counsel shall be in form and substance satisfactory
to the administrator and shall be unqualified except to
the extent permitted by the administrator. However, an
opinion of counsel may be based on reasonable assump-
tions, such as: (1) Facts or proposed operations as set
forth in the offering circular or prospectus and organi-
zational documents; (2) the absence of future changes in
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applicable laws; (3) the securities offered are paid for;
(4) compliance with certain procedures such as the exe-
cution and delivery of certain documents and the filing
of a certificate of limited partnership or an amended
certificate; and (5) the continued maintenance of or
compliance with certain financial, ownership or other
requirements by the issuer or general partner(s). The
administrator may request from counsel as supplemental
information such supporting legal memoranda and as
analysis as it shall deem appropriate under the circum-
stances. To the extent the opinion of counsel or Internal
Revenue Service ruling is based on the maintenance of
or compliance with certain requirements or conditions by
the issuer or general partner(s), the offering circular or
prospectus shall contain representations that such re-
quirements or conditions will be met and the partnership
agreement shall, to the extent practicable, contain provi-
sions requiring such compliance.

(23) Financial statements and projections. As pro-
vided elsewhere in these regulations and RCW
21.20.210(14).

(24) Summary of agreement of limited partnership.

(25) Investment Company Act of 1940. Where bene-
ficial interests of a limited partnership are to be sold,
treatment under the Investment Company Act of 1940
must be disclosed.

(26) Additional information. Any additional informa-
tion which may be material should be included; further,
in furnishing the information requested in the para-
graphs listed above, the instruction for completing Form
S-11 for filing under the Securities Act of 1933 should
be referred to as a guide for the information to be fur-
nished. ‘

[Order 304, § 460-32A-195, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-196 Track records. A document to
be filed with the division shall accompany the prospec-
tus. This document shall explain:

(a) The previous syndication experience of the sponsor
and other relevant parties shall be disclosed in the pro-
spectus for all programs during the past five years
which: '

(i) Involved a public offering registered under state or
federal securities laws,

(i1) Involved a private or limited offering, the results
of which are material to an informed investment decision
by the investor.

(b) Information on previous programs shall include,
but not be limited to, the following:

(i) Identification of the program, including the name
and location.

(ii) The effective date of the offering, the date it
commences operations and the date of dissolution or ter-
mination or, if it is continuing, that fact.

(iii) The total amount of interests offered, the gross
amount of capital raised by the program, and the num-
ber of participants.

(iv) The types of property acquired, by general classi-
fication, and cost separately stating the aggregate cash
payment for noncapital items, such as prepaid interest,
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points, prepaid management fees, etc., whether new or
used and depreciation method used: Date of purchase by
program; the initial encumbrances, amount of reduction
thereof, and whether fully amortized by equal payments
over term or whether balloon payments or maturity will
occur during contemplated holding period; the ratio of
the sponsor's projected net operating income before debt
service to the total purchase price for the property; and,
if the properties have been sold, the date and results of
sale in terms of whether the property was sold at a gain
or loss taking into account recapture of depreciation and
in terms of type of consideration received and the terms
thereof.

" (v) Total dollar amounts of federal tax deductible
items passed on to investors.

(vi) Cash distributions to participants segregated as to
payments to participants from cash available for distri-
bution, proceeds from sale and refinancing, reserves
from the gross amount of investment in the program,
lease payments on net leasebacks and other sources.

(vii) Compensation to the sponsor, segregated as to
type, to be received on disposition of the property.

(viii) Disclosure of any foreclosure or sale or convey-
ance in lieu of foreclosure of any prior program.

(ix) Such additional or different disclosures of the
success or failure of the programs as may be permitted
or required by the administrator.

(x) The following caveat should be prominently fea-
tured in the presentation of the foregoing information:
"It should not be assumed that investors in the offering
covered by this prospectus will experience returns, if
any, comparable to those experienced by investors in
prior programs."

(¢) Information required to be set forth in subpara-
graphs (v), (vi) and (vii) or subsection (b) above shall be
supported in the application for qualification by an affi-
davit of the sponsor that the performance summary is a
fair representation of the information contained in the
audited financial statements or the federal income tax
returns of the program. '

[Order 304, § 460-32A-196, filed 2/28/75, effective 4/1/75. Form-
erly chapter 46032 WAC.]

WAC 460-32A-200 Projections. (1) Use of projec-
tions. The presentation of predicted future results of op-
erations ("projections") to real estate programs shall be
permitted but not required. Such projections shall be in-
cluded in the prospectus, offering circular or sales mate-
rial of the partnership only if they comply with the
following requirements:

(a) General. Projections shall be realistic in their pre-
dictions and shall clearly identify the assumptions made
with respect to all material features of the presentation.
Projections should be prepared by a qualified person or
firm and that person or firm should be identified in the
prospectus or offering circular as being responsible for
the preparation or [of] the projections. No projections
shall be permitted in any sales literature which does not
appear in the prospectus or offering circular, If any pro-
jections are included in the sales literature, all projec-
tions must be presented.
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(b) Material information. Projections shall include all
the following information:

(i) Annual predicted revenue source; including the oc-
cupancy rate used in predicting rental revenue;

(ii) Annual predicted expenses;

(iii) Mortgage obligation. Annual payments for prin-
cipal and interest, points and financing fees; shown as
dollars, not percentages;

(iv) The required occupancy rate in order to meet
debt service and all expenses; rental revenue shall also be
predicted based on occupancy rates 10 percent below the
break—even occupancy rate;

(v) Predicted annual cash flow; stating assumed occu-
pancy rate;

(vi) Predicted annual depreciation and amortization
with full description of methods to be used;

(vii) Predicted annual taxable income or loss and a
simplified explanation of the tax treatment of such re-
sults; assumed tax brackets may be used;

(viii) Predicted construction costs — including disclo-
sure regarding contracts;

(ix) Accounting policies — e.g., with respect to points,
financing costs and depreciation.

(c) Presentation.

(i) Caveat. Projections shall prominently display a
statement to the effect that they represent a mere pre-
diction of future events based on assumptions which may
or may not be relied upon to indicate the actual results
which will be obtained.

(ii) Format. The presentation of projections proposed
in accordance with these standards shall be coupled with
a summary of predicted results in the event of a material
adverse change in one or more significant economic fac-
tors, ¢.g., the effect on partnership cash flow and rate of
return of revenues of rental projects at rates 10 percent
to 15 percent less than expected and in addition the ef-
fect of a level of operating expenses 10 percent to 15
percent greater than anticipated in the primary projec-
tions. A break—even point insofar as occupancy and ex-
penses should be disclosed as should other relevant
financial ratios.

(iii) Projections shall disclose all possible undesirable
tax consequences of an early sale of the program prop-
erty, such as, depreciation, recapture or the failure to
sell the property at a price which would return sufficient
cash to meet resulting tax liabilities of the participants.

(iv) In computing the return to investors, no appreci-
ation, "equity buildup," or any other benefits from un-
realized gains or value shall be shown or included.

(2) Projections shall not be allowed for unimproved
land. Instead, a table of deferred payments specifying
the various holding costs, i.e., interest, taxes, and insur-
ance shall be inserted. However, where the program in-
tends to develop and sell the land as its primary
business, a detailed cash flow statement showing the
timing of expenditures and anticipated revenues may be
required. Additionally, the consequences of a delayed
selling program shall be shown.

[Order 304, § 460-32A-200, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]
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WAC 460-32A-205 Fiduciary duty. The program
agreement shall provide that the sponsor shall have
fiduciary responsibility for the safekeeping and use of all
funds and assets of the program, whether or not in his
immediate possession or control, and that he shall not
employ, or permit another to employ such funds or as-
sets in any manner except for the exclusive benefit of the
program.

[Order 304, § 460-32A-205, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-210 Deferred payments. Arrange-
ments for deferred payments on account of the purchase
price of program interests may be allowed when war-
ranted by the investment objectives of the partnership,
but in any event such arrangements shall be subject to
the following conditions:

(1) The period of deferred payments shall coincide
with the anticipated cash needs of the program.

(2) Selling commissions paid upon deferred payments
are collectible when payment is made.

(3) The program shall not sell or assign the deferred
obligation notes at a discount to meet financing needs of
the program.

[Order 304, § 460-32A-210, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-215 Reserves. Provisions should be
made for adequate reserves in the future by retention of
a reasonable percentage of proceeds from the offering
and regular receipts for normal repairs, replacements
and contingencies. Normally, not less than 5 percent of
the offering proceeds will be considered adequate.

[Order 304, § 460-32A-215, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-220 Reinvestment of cash flow and
proceeds on disposition of property. Reinvestment of
cash flow (defined in WAC 460-10A-080) (excluding
proceeds resulting from a disposition or refinancing of
property) shall not be allowed. The partnership agree-
ment and the prospectus shall set forth that reinvestment
of proceeds resulting from a disposition or refinancing
will not take place unless sufficient cash will be distrib-
uted to pay any state or federal income tax (assuming
investors are in a specified tax bracket) created by the
disposition or refinancing of property. Such a prohibition
must be contained in the prospectus.

[Order 304, § 460-32A-220, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-225 Nonspecified property pro-
grams. The following special provisions shall apply to
nonspecified property programs (defined in WAC 460—
10A-115).

[Order 304, § 460-32A~225, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-235 Statement of investment objec-
tives. A nonspecified property program shall state types
of properties in which it proposes to invest, such as first—
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user apartment projects, subsequent—user apartment
projects, shopping centers, office buildings, unimproved
land, etc., and the size and scope of such projects shall
be consistent with the objectives of the program. As a
minimum the following restrictions on investment objec-
tives shall be observed:

(1) Unimproved or nonincome producing property
shall not be acquired except in amounts and upon terms
which can be financed by the program's proceeds or
from cash flow. Normally, investments in such property
shall not exceed 10 percent of the gross proceeds of the
offering.

(2) Investments in junior trust deeds and other similar
obligations shail be limited. Normally such investments
shall not exceed 10 percent of the gross proceeds of the
program,

(3) The maximum amount of aggregate indebtedness
which may be incurred by the program shall be limited.
Normally this should not exceed 80 percent of the pur-
chase price of all properties on a combined basis.

(4) The manner in which acquisitions will be financed,
including the use of an all-inclusive note or wraparound,
and the leveraging to be employed shall all be fully set
forth in the statement of investment objectives.

(5) The statement shall indicate whether the program
will enter into joint venture arrangements and the pro-
jected extent thereof.

[Statutory Authority: RCW 21.20.450. 80-04-037 (Order SDO-37-
80), § 460-32A-235, filed 3/19/80; Order 304, § 460-32A-235, filed
2/28/175, effective 4/1/75. Formerly chapter 460-32 WAC.]

WAC 460-32A-240 Period of offering and expendi-
ture of proceeds. No offering of securities in a
nonspecified property program may extend for more
than one year from the date of effectiveness. While the
proceeds of an offering are awaiting investment in real
property, the proceeds may be temporarily invested in
short-term highly liquid investments where there is ap-
propriate safety of principal, such as U.S. Treasury
bonds or bills. Any proceeds of the offering of the secu-
rities not invested within two years from the date of ef-
fectiveness (except for necessary operating capital) shall
be distributed pro rata to the partners as a return of
capital.

[Order 304, § 460-32A-240, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-245 Special reports. At least quar-
terly, a "special report" or real property acquisitions
within the prior quarter shall be sent to all participants
until the proceeds are invested or returned to the part-
ners. Such notice shall describe the real properties, and
include a description of the geographical locale and of
the market upon which the sponsor is relying in project-
ing successful operation of the properties. All facts
which reasonably appear to the sponsor to materially in-
fluence the value of the property should be disclosed.
The "special report" shall include, by way of illustration
and not of limitation, a statement of the date and
amount of the appraised value, if applicable, a statement
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of the actual purchase price including terms of the pur-
chase, a statement of the total amount of cash expended
by the program to acquire each property, and a state-
ment regarding the amount of proceeds in the program
which remain unexpended or uncommitted. This unex-
pended or uncommitted amount shall be stated in terms
of both dollar amount and percentage of the total
amount of the offering of the program.

[Order 304, § 460-32A-245, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-250 Assessments. Nonspecified
property programs calling for assessments shall not be
allowed.

[Order 304, § 460-32A-250, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-255 Multiple programs. Sponsors
shall be discouraged from offering for sale more than
one unspecified property program at any point in time
unless the programs have different investment objectives.
Similarly, the continuance of new offerings by the same
sponsor shall not be looked upon with favor if that spon-
sor has not substantially committed or placed the funds
raised from preexisting unspecified property programs.

[Order 304, § 460-32A-255, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

WAC 460-32A-400 Sales in condominiums or units
in real estate development. The Washington Securities
Act provides that its interpretation and administration
be coordinated with related Federal regulations. In light
of such policy and due to the relevance and importance
of the Securities and Exchange Commission Securities
Act Release No. 5347, the division of securities hereby
adopts Securities and Exchange Commission Securities
Act Release No. 5347, which is hereinafter set forth in
its entirety.

"The Securities and Exchange Commission called at-
tention to the applicability of the federal securities laws
to the offer and sale of condominium units, or other
units in a real estate development, coupled with an offer
or agreement to perform or arrange certain rental or
other services for the purchaser. The Commission noted
that such offerings may involve the offering of a security
in the form of an investment contract or a participation
in a profit sharing arrangement within the meaning of
the Securities Act of 1933 and the Securities Exchange
Act of 1934, Where this is the case any offering of any
such securities must comply with the registration and
prospectus delivery requirements of the Securities Act,
unless an exemption therefrom is available, and must
comply with the anti—fraud provisions of the Securities
Act and the Securities Exchange Act and the regulations
thereunder. In addition, persons engaged in the business
of buying or selling investment contracts or participa-
tions in profit sharing agreements of this type as agents
for others, or as principal for their own account, may be
brokers or dealers [for a special exemption from the
Washington Securities Act, see WAC 460-20A-235]
within the meaning of the Securities Exchange Act, and
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therefore may be required to be registered as such with
the Commission under the provisions of Section 15 of
that Act.

The commission is aware that there is uncertainty
about when offerings of condominiums and other types
of similar units may be considered to be offerings of se-
curities that should be registered pursuant to the Securi-
ties Act. The purpose of this release is to alert persons
engaged in the business of building and. selling condo-
miniums and similar types of real estate developments to
their responsibilities under the Securities Act and to
provide guidelines for a determination of when an offer-
ing of condominiums or other units may be viewed as an
offering of securities. Resort condominiums are one of
the more common interests in real estate the offer of
which may involve an offering of securities. However,
other types of units that are part of a development or
project present analogous questions under the federal se-
curities laws. Although this release speaks in terms of
condominiums, it applies to offerings of all types of units
in real estate developments which have characteristics
similar to those described herein.

"The offer of real estate as such, without any collat-
eral arrangements with the seller or others, does not in-
volve the offer of a security [for certain land located
outside the state of Washington this is not true, see
RCW 21.20.005(12)]. When the real estate is offered in
conjunction with certain services, a security, in the form
of an investment contract, may be present. The Supreme
Court in Securities and Exchange Commission V.W.J.
Howey Co., 328 U.S. 293 (1946) set forth what has be-
come a generally accepted definition of an investment
contract.

"'A contract, transaction or scheme whereby a per-

son invests his money in a common enterprise and is

led to expect profits solely from the efforts of the
promoter or a third party, it being immaterial,
whether the shares in the enterprise are evidenced
by formal certificates or by nominal interests in the

physical assets employed in the enterprise.' (298)

"The Howey case involved the sale and operation of
orange groves. The reasoning, however, is applicable to
condominiums.

"As the Court noted in Howey, substance should not
be disregarded for farm, and the fundamental statutory
policy of affording broad protection to investors should
be heeded. Recent interpretations have indicated that
the expected return need not be solely from the efforts of
others, as the holding in Howey appears to indicate. For
this reason, an investment contract may be present in
situations where an investor is not wholly inactive, but
even participates to a limited degree in the operations of
the business. The 'profits' that the purchaser is led to
expect may consist of revenues received from rental of
the unit; these revenues and any tax benefits resulting
from rental of the unit are the economic inducements
held out to the purchaser.

"The existence of various kinds of collateral arrange-
ments may cause an offering of condominium units to
involve an offering of investment contracts or interests in

(1986 Ed.)

460-32A-400

a profit sharing agreement. The presence of such ar-
rangements indicates that the offeror is offering an op-
portunity through which the purchaser may earn a
return on his investment through the managerial efforts
of the promoters or a third party in their operation of
the enterprise.

"For example, some public offerings of condominium
units involve rental pool arrangements. Typically, the
rental pool is a device whereby the promoter or a third
party undertakes to rent the unit on behalf of the actual
owner during that period of time when the unit is not in
use by the owner. The rents received and the expenses
attributable to rental of all the units in the project are
combined and the individual owner receives a ratable
share of the rental proceeds regardless of whether his
individual unit was actually rented. The offer of the unit
together with the offer of an opportunity to participate
in such a rental pool involves the offer of investment
contracts which must be registered unless an exemption
is available.

" Also, the condominium units may be offered with a
contract or agreement that places restrictions, such as
required use of an exclusive rental agent or limitations
on the period of time the owner may occupy the unit, on
the purchaser's occupancy or rental of the property pur-
chased. Such restrictions suggest that the purchaser is in
fact investing in a business enterprise, the return from
which will be substantially dependent on the success of
the managerial efforts of other persons. In such cases,
registration of the resulting investment contract would
be required.

"In any situation where collateral arrangements are
coupled with the offering of condominiums, whether or
not specifically of the types discussed above, the manner
of offering and economic inducements held out to the
prospective purchaser play an important role in deter-
mining whether the offerings involve securities. In this
connection see Securities and Exchange Commission
V.C.M. Joiner Leasing Corp., 320 U.S. 344 (1943). In
Joiner, the Supreme Court also noted that: ‘

"'In enforcement of [the Securities Act], it is not

inappropriate that promoters' offerings be judged as

being what they were represented to be.' (353)

"In other words, condominiums, coupled with rental
arrangements, will be deemed to be securities if they are
offered and sold through advertising, sales literature,
promotional schemes or oral representations which em-
phasize the economic benefits to purchaser to be derived
from the managerial efforts of the promoter, or a third
party designated or arranged for by the promoter, in
renting units.

"In summary, the offering of condominium units in
conjunction with any one of the following will cause the
offering to be viewed as an offering of securities in the
form of investment contracts:

"1. The condominiums, with any rental arrangement
or other similar service, are offered and sold with em-
phasis on the economic benefits to the purchaser to be
derived from the managerial efforts of the promoter, or
a third party designated or arranged for by the pro-
moter, from rental of units."
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"2. The offering of participation in a rental pool ar-
rangement; and

"3, The offering of a rental or similar arrangement
whereby the purchaser must hold his unit available for
rental for any part of the year, must use an exclusive
rental agent or is otherwise materially restricted in his
occupancy or rental of his unit.

"In all of the above situations, investors protection re-
quires the application of the federal securities laws.

"If the condominiums are not offered and sold with
emphasis on the economic benefits to the purchaser to be
derived from the managerial efforts of others, and as-
suming that no plan to avoid the registration require-
ments of the Securities Act is involved, an owner of a
condominium unit may, after purchasing his unit, enter
into a nonpooled rental arrangement with an agent not
designated or required to be used as a condition to the
purchase, whether or not such agent is affiliated with the
offeror, without causing a sale of a security to be in-
volved in the sale of the unit. Further, a continuing af-
filiation between the developers or promoters of a project
and the project by reason of maintenance arrangements
does not make the unit a security.

"In situations where commercial facilities are a part
of the common elements of a residential project, no reg-
istration would be required under the investment con-
tract theory where (a) the income from such facilities is
used only to offset common area expenses and (b) the
operation of such facilities is incidental to the project as
a whole and are not established as a primary income
source for the individual owners of a condominium or
cooperative unit.

"The Commission recognizes the need for a degree of
certainty in the real estate offering area and believes
that the above guidelines will be helpful in assisting per-
sons to comply with the securities laws. It is difficult,
however, to anticipate the variety of arrangements that
may accompany the offering of condominium projects.
The Commission, therefore, would like to remind those
engaged in the offering of condominiums or other inter-
ests in real estate with similar features that there may be
situations, not referred to in this release, in which the
offering of the interests constitutes an offering of securi-
ties. Whether an offering of securities is involved neces-
sarily depends on the facts and circumstances of each
particular case. The staff of the Commission will be
available to respond to written inquiries on such matters.
[Request for interpretative opinions from the
Washington Securities Division should follow the proce-
dure set out in WAC 460-16A-020.]"

[Order 304, § 460-32A-400, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-32 WAC.]

Chapter 460-33A WAC

REGULATIONS CONCERNING SECURITIES
INVOLVING MORTGAGES, TRUST DEEDS OR
PROPERTY SALES CONTRACTS

WAC
460-33A—010 Application.
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460-33A-015 Definitions.

460-33A-017 Registration not required.

460-33A—020 Optional registration procedures for mortgage paper
securities.

460-33A--025 Contents of the general offering circular.

460--33A—030 Contents of the specific offering circular.

460-33A—031 Minimum investor suitability requirements.

460-33A-035 Limitations on the use of optional registration of this
chapter.

460-33A—040 Net liquid assets or net worth requirement.

460-33A-050 Banks and financial institutions.

460-33A—055 Escrow account.

460-33A-060 Recordation.

460-33A-065 Service agreement.

460-33A—070 Origination and assignment.

460-33A-075 Advertising.

460-33A-080 Registration and examination of mortgage broker—
dealers.

460-33A—085 Registration and examination of mortgage securities
salespersons.

460-33A—090 Dishonest and unethical practices—Mortgage broker—
dealers.

460-33A-100 Written statement.

460-33A-105 Appraisals.

460-33A-110 Financial statements and annual reports.

460-33A-115 Books and records.

460-33A-120 Preservation of records.

460-33A-125 Notice of changes by mortgage broker—dealers.

460-33A-130 Notice of complaint.

DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS
CHAPTER

460-33A-016 Registration of real property securities. [Statutory
Authority: RCW 21.20.450. 83-03-025 (Order
SDO-7-83), § 460-33A-016, filed 1/13/83.] Re-
pealed by 86-21-107 (Order SDO-140-86), filed
10/20/86. Statutory Authority: RCW 21.20.450.

WAC 460-33A-010 Application. (1) The rules con-
tained in these regulations are intended to offer an op-
tional method for the registrations of securities involving
notes and bonds secured by mortgages, trust deeds or
property sales contracts and related instruments. While
applications not conforming to the standards contained
herein shall be looked upon with disfavor, where good
cause is shown certain rules of this chapter may be
modified or waived by the administrator, if consistent
with the spirit of these rules.

(2) The application of these rules does not affect those
issuers to which or to whom the debenture company
sections of the Securities Act apply. If applicable, issuers
must comply with those statutory sections. '

(3) These rules do not affect the statutory exemptions
provided for by RCW 21.20.310 or 21.20.320, nor do
they intend to expand or restrict the definition of "secu-
rity" as defined in RCW 21.20.005(12).

(4) The rules contained in this chapter will not be ap-
plied to those securities or transactions exempt under
RCW 21.20.310 or 21.20.320.

(5) The rules contained in this chapter are only appli-
cable to mortgage paper securities, mortgage broker—
dealers and mortgage salespersons registering under this
chapter.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140-
86), § 460-33A-010, filed 10/20/86; 83-03—025 (Order SDO-7-83),
§ 460-33A-010, filed 1/13/83.]
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WAC 460-33A-015 Definitions. As used in this
chapter:

(1) "Liquid assets" means cash and other nonpledged
assets which are convertible into cash within a five—day
period in the normal course of business.

(2) "Mortgage broker—dealer" means a person who is
defined as a "broker—dealer" in RCW 21.20.005(3) and
who effects transactions in mortgage paper securities
registered under the provisions of this chapter.

(3) "General offering circular" means a disclosure
document that gives a general description of what is in-
volved in the purchase of mortgage paper securities and
the business of offering the mortgage paper securities
including a description of the mortgage broker—dealer.

(4) "Mortgage salesperson” means a person other
than a mortgage broker—dealer who is defined as a
"salesperson” in RCW 21.20.005(2) and who represents
a mortgage broker—dealer in effecting offers or sales of
mortgage paper securities registered under the provisions
of this chapter.

(5) "Mortgage paper securities” means:

(a) Notes and bonds secured by mortgage or trust
deeds on real property or on a vendor's interest in a
property sales contract or options granting the right to
purchase any of the foregoing when offered or sold un-
der an arrangement constituting an investment contract
as described in WAC 460-33A-017 provided that, notes
or bonds secured by mortgages, deeds of trust, or a ven-
dor's interest in a property sales contracts when given by
a borrower to a lender at the time of the origination of
the loan in the context of a loan transaction shall not,
within the context of such transaction, be included
within the definition of mortgage paper securities.

(b) A partial interest in more than one mortgage,
trust deed, or property sales contract acquired by an in-
vestor along with other investors.

(c) An interest of several investors in a single mort-
gage, trust deed or single property sales contracts.

(6) "Specific offering circular" means a disclosure
document describing the specific mortgage paper securi-
ties offering, which is meant to accompany the general
offering circular.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140—
86), § 460-33A-015, filed 10/20/86; 83—15-043 (Order SDO-90-83),
§ 460-33A-015, filed 7/19/83; 83-03-025 (Order SDO-7-83), §
460-33A-015, filed 1/13/83.]

WAC 460-33A-017 . Registration not required. Each
of the following shall be exempt from registration under
the rules of this chapter:

(1) Any offer or sale to a bank, savings institution,
trust company, insurance company, investment company
as defined in the Investment Company Act of 1940,
pension or profit-sharing trust, or other financial insti-
tution or institutional buyer.

(2) Any security issued by and representing an inter-
est in or a debt of, or guaranteed by, any bank organized
under the laws of the United States, any federal savings
bank, or any bank, savings bank, or trust company or-
ganized or supervised under the laws of any state.
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(3) Any security issued by and representing an inter-
est in or a debt of, or guaranteed by, any federal savings
and loan association, federal savings bank, or any build-
ing and loan or similar association organized under the
laws of any state and authorized to do business in this
state.

(4) Any security issued by and representing an inter-
est in or a debt of, or guaranteed by, any insurance
company organized under the laws of this state and
authorized to do and actually doing business in this
state.

(5) Any security issued or guaranteed by any federal
credit union or any credit union, industrial loan associa-
tion, or similar association organized and supervised un-
der the laws of this state.

(6) Any transaction in a note or bond secured by real
property is exempt if the entire mortgage, deed of trust,
or agreement, is offered and sold as a unit: Provided,
That any transaction including the following elements
shall not be deemed to be exempt under this provision:

(i) Guarantying the note or contract against loss at
any time, or

(i) Guarantying that payments of principal or interest
will be paid, or

(iii) Assuming any payments necessary to protect the
security of the note or contract, excluding necessary ad-
vances for taxes and insurance, or

(iv) Accepting, from time to time, partial payments
toward the purchase of the note or contract, or

(v) Guarantying a specific yield or return on the note
or contract, or

(vi) Paying any interest or premium for a period prior
to actual purchase and delivery of the note or contract,
or

(vii) Paying any money other than that collected from
the borrower after the note or contract falls into arrears,
or

(viii)) Repurchasing the note or contract, provided
that, this is not intended to prohibit good faith repur-
chases as an effort to assist the investor as long as the
representation is not made at the time of sale and not as
a part of the sales program, or

(ix) Accepting the grant of complete discretionary
authority in collection of payments, forwarding of pay-
ments to other lienholders and investors, resolving delin-
quency problems, managing the investment or handling
of foreclosures and the like for the investors. This does
not include such servicing provided by an escrow com-
pany, the services strictly limited to the collection and
remittance of interest to the investor, or services con-
tractually necessitated by seller financed insurance, or

(x) Promising the investor a market for the resale of
the mortgage paper securities.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140-

86), § 460-33A—017, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A-017, filed 1/13/83.]

WAC 460-33A-020 Optional registration proce-
dures for mortgage paper securities. (1) An applicant for
registration of a mortgage paper securities offering may
elect to register the offering under the rules of this
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chapter in lieu of following the registration procedure
for debt securities under the Securities Act of
Washington. Registration under this chapter requires the
filing of a registration application as prescribed by the
director of the department of licensing accompanied by
the following:

(a) The general offering circular;

(b) A sample specific offering circular;

(c¢) The mortgage paper escrow and trust agreement;

(d) The mortgage paper service agreement;

(¢) The mortgage broker—dealer's articles of incorpo-
ration and bylaws or articles of organization;

(f) Sample documents to include any note, bond,
mortgage, deed of trust, master deed of trust, real or
personal property contract, indenture, guaranty, or other
such instrument;

(g) The financial statements of the mortgage broker—
dealer, including a balance sheet, profit and loss state-
ment, and statement of changes in financial position as
set forth in RCW 21.20.210(14);

(h) The subscription and
agreements;

(i) An opinion of counsel, if requested, on the legality
and validity of the mortgage paper securities being
issued;

(J) An opinion of counsel, if requested, regarding the
application of the usury laws to the mortgage paper se-
curities being offered;

(k) Such other information as the director may pre-
scribe or request.

(2) The securities division will examine the mortgage
paper securities general offering circular for disclosure
of material facts involving the purchase of the mortgage
paper securities, for disclosure of the general description
of the business of the mortgage broker—dealer and for
the compliance with the applicable rules of this chapter.

(3) The securities division will examine the sample
and actual specific offering circular for disclosure of
material facts concerning specific mortgage paper secu-
rities offerings. Copies of the specific offering circulars
to be given to each offeree shall be filed with the securi-
ties division at least five business days before they are
given to investors or as otherwise required by the securi-
ties administrator.

(4) If the estimated proceeds of the mortgage paper
securities offering, together with the proceeds from reg-
istered offerings during the year preceding the date of
the filing of the mortgage paper securities offering, ex-
ceed five hundred thousand dollars, the financial state-
ments of the mortgage broker—dealer in subsection
(1)(g) of this section shall be audited as required by
RCW 21.20.210 (14)(c).

[Statutory Authority: RCW 21.20.180(8) and 21.20.210(14). 86-21—
107 (Order SDO-140-86), § 460-33A—020, filed 10/20/86. Statutory
Authority: RCW 21.20.450, 83-03-025 (Order SDO-7-83), § 460~
33A-020, filed 1/13/83.]

acknowledgement

WAC 460-33A-025 Contents of the general offering
circular. (1) This registration shall provide for disclosure
of all material facts which shall include the sections
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enumerated in the general offering circular form pre-
scribed by the administrator of securities.

(2) The general offering circular shall set forth the
minimum suitability standards for investors as provided
in WAC 460-33A-031.

(3) The general offering circular must state that pur-
chases of mortgage paper securities may be made only
by check payable to the mortgage broker—dealer's es-
crow account.

[Statutory Authority: RCW 21.20.450. 86-21~107 (Order SDO-140—
86), § 460-33A~025, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A-025, filed 1/13/83.]

WAC 460-33A-030 Contents of the specific offer-
ing circular. The specific offering circular shall provide
for disclosure of all material facts and shall contain at
least the applicable sections enumerated in the specific
offering circular form prescribed by the administrator of
securities.

[Statutory Authority: RCW 21.20.450. 86-21—107 (Order SDO-140-
86), § 460-33A-030, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A-030, filed 1/13/83.]

WAC 460-33A-031 Minimum investor suitability
requirements. In any sale of mortgage paper registered
under the rules of this chapter, the mortgage broker—
dealer shall have reasonable grounds to believe and after
making reasonable inquiry shall believe that both the
conditions of subsections (1) and (2) of this section are
satisfied:

(1) The investment is suitable for the purchaser upon
the basis of the facts disclosed by the purchaser as to the
purchaser's other security holdings and as to the pur-
chaser's financial situation and needs; and

(2) The purchaser qualifies for at least one of the
following:

(a) The purchaser's investment in mortgage paper se-
curities shall not exceed twenty percent of the purchas-
er's net worth, or joint net worth with that person's
spouse;

(b) The purchaser's investment shall not exceed ten
percent of the purchaser's (including spouse) taxable in-
come for federal tax purposes for the last year;

(c) The purchaser either alone or with his purchaser
representative as defined in WAC 460-44A-501 shall
have, as set forth in WAC 460-44A—-506, such knowl-
edge and experience in financial and business matters
that he is capable of evaluating the merits and risks of
the prospective investment; or

(d) The purchaser is an accredited investor as defined
in WAC 460-44A-501.

[Statutory Authority: RCW 21.20.450. 86-21--107 (Order SDO-140—
86), § 460-33A-031, filed 10/20/86.]

WAC 460-33A-035 Limitations on the use of op-
tional registration of this chapter. The following types of
securities cannot be offered or sold under the rules of
this chapter unless written permission is obtained from
the administrator based upon a showing that the invest-
ors will be adequately protected:
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(1) Offerings involving construction loans may not be
sold using the rules of this chapter.

(2) Offerings involving the mortgage broker—dealer,
its officers, agents, affiliates, and persons controlling the
mortgage broker—dealer or affiliates may not be sold as
part of the optional registration of the rules of this
chapter unless the registration with the administrator
includes a full description of these transactions. An of-
fering "involves" the persons listed where the person is
the owner, the borrower, or has an interest in the pro-
ceeds other than fees, commissions, or mark—ups.

(3) Offerings involving documents reserving the right
to subordinate the position of any investor to any mort-
gage, trust deed or lien created at or after the sale.

(4) Offerings involving pooling or participations in-
volving more than ten investors may not be sold under
the optional registration of the rules of this chapter.
However, where only first liens are involved, the regis-
trant may apply for a modification to allow sales up to
twenty five investors. A husband and wife and their de-
pendents may be counted as one investor.

(5) Offerings in which the real property or other col-
lateral securing the notes, bonds or obligations is not
within this state.

(6) Offerings involving notes, bonds, or obligations se-
cured by a single mortgage, deed of trust or real estate
contract or a single group of mortgages, deeds of trust or
real estate contracts that are not identical in their un-
derlying terms, including the right to direct or require
foreclosure, rights to and rate of interest, and other inci-
dents of being a lender, and the sale to each purchaser
or investor is not upon the same terms; provided how-
ever, an offering may be subject to adjustment for the
face or principal amount or percentage interest pur-
chased and for interest earned or accrued.

(7) Offerings in which the aggregate principal amount
of the notes, bonds or obligations sold, together with the
unpaid principal amount of any encumbrances upon the
real property senior thereto, exceed the following per-
centages of the current market value (as determined by
WAC 460-33A-105) of the real property:

(a) Single—family residences — eighty percent.

(b) Commercial and income—producing properties —
seventy percent.

(¢) Unimproved property which has been zoned for
commercial or residential development — fifty percent.

(d) Other real property — forty percent.

(8) Offerings involving real estate paper in which a
default in any note, bond or obligation will not be a de-
fault in all notes, bonds or obligations concerning a spe-
cific loan, and in which the holders of fifty percent or
more of the unpaid dollar amount of the notes, bonds or
obligations cannot determine and direct the actions to be
taken on behalf of all holders in the event of default or
with respect to other matters requiring the direction or
approval of the holders or designation of a broker, ser-
vicing agent or other person to act on the holders'
behalf.
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(9) A registrant requesting a modification under this
section must request it in writing and must provide sat-
isfactory evidence that the interest of the public will be
adequately protected.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140—

86), § 460-33A-035, filed 10/20/86; 83-03—025 (Order SDO-7-83),
§ 460-33A—035, filed 1/13/83.]

WAC 460-33A-040 Net liquid assets or met worth
requirement. (1) All persons and entities meeting the
definition of a mortgage broker—dealer must meet one of
the following:

(a) Minimum net liquid assets of twenty—five thou-
sand dollars, to be maintained at all times.

(i) To calculate the twenty—five thousand dollars, total
all liquid assets then subtract from that all current
liabilities.

(ii) The mortgage broker—dealer shall complete an af-
fidavit semiannually to verify to the administrator that
this requirement is being met. Such report shall be on
such a form as may be prescribed by the director; or

(b) A minimum net worth of $1,000,000 or more as
determined by generally accepted accounting principles;
or

(c) File a surety bond in the face amount of fifty
thousand dollars satisfactory to the securities adminis-
trator; or

(d) In the event the mortgage broker—dealer and any
affiliate does not handle the funds of lenders and bor-
rowers, minimum net liquid assets of five thousand dol-
lars, as determined in (a) of this subsection, to be
maintained at all times.

(2) Mortgage broker—dealers failing to meet the above
mentioned minimum net liquid assets must inform the
securities division of such failure within seventy—two
hours at which time all sales of securities must be sus-
pended.

[Statutory Authority: RCW 21.20.060. 86-21-107 (Order SDO-140-
86), § 460-33A-040, filed 10/20/86. Statutory Authority: RCW 21-

20.450, 83-03-025 (Order SDO-7-83), § 460-33A-040, filed
1/13/83.]

WAC 460-33A-050 Banks and financial institu-
tions. For the purposes of WAC 460-33A-017 and only
for the purposes of offering or selling "mortgage paper
securities" the following definitions shall apply:

"Bank" shall include any holding company of such
bank and any subsidiary of such bank.

"Financial institutions” shall include (1) any corpora-
tion or other entity with a net worth of $1,000,000 or
more and (2) any bank, trust company, savings bank,
national banking association, savings and loan associa-
tion, building and loan association, mortgage banker,
credit union, insurance company, or any other similarly
regulated financial institution, or a holding company for
any of the foregoing.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140—

86), § 460-33A-050, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A—050, filed 1/13/83.]

WAC 460-33A-055 Escrow account. (1) All funds
received from lenders or investors to purchase mortgage
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paper securities shall be deposited within forty—eight
‘hours of receipt in a specific escrow account maintained
for that purpose in a financial institution as set forth in
WAC 460-33A-050(2) or with an independent escrow
agent registered under chapter 18.44 RCW. All neces-
sary disbursements shall be made from that account.
The escrow agreement must provide that funds may be
disbursed from the escrow account only to a specific loan
escrow, where funds will be disbursed only upon closing
and recordation, or to return the funds to the lenders or
investors.

(2) No person acting as a mortgage broker—dealer or
his agent shall accept any purchase or investment funds
for mortgage paper securities in advance of the time
necessary to fund the loan transaction. No such fund
shall be maintained in such account for longer than sixty
days without disbursing the funds and the escrow agree-
ment must provide that funds maintained in such ac-
count shall be returned to the investor on the sixty—first
day from deposit in the account: Provided, That the in-
terest from funds so retained shall not accrue to the
benefit of the mortgage broker—dealer or his agent.

(3) The escrow agreement shall provide that the funds
will not be subject to the mortgage broker—dealer's
creditors.

(4) The account shall be subject to an audit at any
reasonable time by the securities division.

[Statutory Authority: RCW 21.20.250. 86-21-107 (Order SDO-140-
86), § 460-33A-055, filed 10/20/86. Statutory Authority: RCW 21-

.20.450. 83-03-025 (Order SDO-7-83), § 460-33A-055, filed
1/13/83.]

WAC 460-33A-060 Recordation. Every person act-
ing as a mortgage broker—dealer or his agent selling
mortgage paper securities must record the applicable in-
strument in the applicable place before any disburse-
ment of funds takes place. Such recorded instrument
must bear the name of the lienholder or beneficiary and
not the name of the mortgage broker—dealer unless the
mortgage broker-dealer is the actual lender.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140—

86), § 460-33A—060, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A-060, filed 1/13/83.]

WAC 460-33A-065 Service agreement. (1) Every
person acting as a mortgage broker—dealer, or an agent
or affiliate thereof, who undertakes to service a mort-
gage paper security shall have a written agreement with
the lender or holder of the contract setting forth specifi-
cally what services will be provided.

(2) The service agreement shall require:

(a) That payments received on the note, bond or obli-
gation be immediately deposited to a trust account and
in accordance with the provisions of this rule; and

(b) That such payments shall not be commingled with
the assets of the servicing agent or used for any transac-
tion other than the transaction for which the funds are
received.

(3) That payments received on the note, bond or obli-
gation shall be transmitted to the purchasers or lenders
pro rata according to their respective interests within
thirty—one days after receipt thereof by the agent. If the

[Title 460 WAC—p 60]

Title 460 WAC: Securities Division (Dept. of Licensing)

source for such payment is not the maker of the note,
bond or obligation, the agent will inform the purchasers
or lenders of the source for payment. A broker or ser-
vicing agent who transmits to the purchasers or lenders
such broker's and/or servicing agent's own funds to
cover payments due from the borrower but unpaid may
recover the amount of such advances from the trust fund
when the past due payment is received, that the servicing
agent will file a request for notice of default upon any
prior encumbrances and promptly notify the purchasers
or lenders of any default on such prior encumbrances or
on the note or notes subject to the servicing agreement.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140-
86), § 460-33A-065, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A-065, filed 1/13/83.]

WAC 460-33A-070 Origination and assignment.
Every mortgage broker—dealer or his agent or affiliate
that originates loan transactions and later intends to of-
fer these as mortgage paper securities to lenders or in-
vestors must obtain the permission of the administrator
of securities. Every mortgage broker—dealer or his agent
or affiliate that purchases or takes mortgage paper in his
own name, whether for his own account or the account
of others, and intends to offer such as mortgage paper
securities to lenders or investors must disclose his inter-
est in the property or the transaction and must not dis-
burse funds from the escrow account until the applicable
instrument has been properly recorded in the name of
the lenders or investors.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140-
86), § 460-33A-070, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A-070, filed 1/13/83.]

WAC 460-33A-075 Advertising. (1) No person ef-
fecting a transaction in mortgage paper securities shall
advertise in any manner any statement or representation,
with regard to any mortgage paper security, which is
false, misleading or deceptive.

(2) Every mortgage broker—dealer or his agent shall
file with the administrator five days prior to use, true
copies of all advertising materials. If not disallowed by
written notice or otherwise within five days from the
date filed, the material may be disseminated. No person
shall use any such material in any way after the admin-
istrator gives written notice that such material contains
any statement or omission that is false or misleading.
[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140—

86), § 460-33A—075, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A—075, filed 1/13/83]

WAC 460-33A-080 Registration and examination
of mortgage broker—dealers. (1) Every person acting as a
mortgage broker—dealer, unless otherwise exempt, must
first obtain a broker—dealers license under the provisions
of chapter 460-20A WAC or the provisions of this
section.

(2) Every applicant for registration as a mortgage
broker—dealer under this section shall pass the Uniform
Securities Agent State Law Examination (Series 63)
with a score of seventy percent or better and complete
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the application form as prescribed by the director of the
department of licensing.

(3) Every applicant under this section shall provide
the securities administrator proof of compliance with
WAC 460-33A-040. (Net liquid asset or net worth
requirement.)

(4) For registration of a mortgage broker—dealer, un-
der this section, the fee shall be one hundred fifty dollars
for original registration and seventy five dollars for each
annual renewal. The licenses shall be effective until
December 31 of the year of passage at which time it
shall be renewed or delinquent. For any renewal appli-
cation postmarked after December 31 but before March
1 the late fee shall be twenty five dollars. No renewal
applications will be accepted after March 1. Such li-
censee must submit a new application and filing fee.
When an application is denied or withdrawn, the direc-
tor shall return one-half the fee.

(5) A person may elect to register under this section
in lieu of the registration procedures under chapter 460—
20A WAC only if the applicant deals solely in mortgage
paper securities as defined in this chapter.

[Statutory Authority: RCW 21.20.060. 86-21-107 (Order SDO-140-
86), § 460-33A-080, filed 10/20/86. Statutory Authority: RCW 21-
.20.450. 83-03-025 (Order SDO-7-83), § 460-33A-080, filed
1/13/83.]

WAC 460-33A-085 Registration and examination
of mortgage securities salespersoms. (1) Every person
acting as a mortgage securities salesperson, unless
otherwise exempt, must first obtain a salesperson's li-
cense under the provisions of chapter 460-20A WAC or
the provisions of this section and be employed by a bro-
ker—dealer or mortgage broker—dealer.

(2) Every applicant for registration as a mortgage se-
curities salesperson under this section shall pass the
Uniform Securities Agent State Law Examination (Se-
ries 63) with a score of seventy percent or better and
complete the application form prescribed by the director
of the department of licensing.

(3) For registration of a mortgage securities salesper-
son under this section, the fee shall be thirty five dollars
for original registration and fifteen dollars for each an-
nual renewal. The licenses shall be effective until
December 31 of the year of passage at which time it
shall be renewed or delinquent. For any renewal appli-
cation postmarked after December 31 but before March
1, the late fee shall be ten dollars. No renewal applica-
tions will be accepted after March 1. Such licensee must
submit a new application and filing fee. When an appli-
cation is denied or withdrawn, the director shall retain
one—half the fee.

(4) A person may elect to register under this section
in lieu of the registration procedures under chapter 460—
20A WAC only if the applicant deals solely in mortgage
paper securities.

[Statutory Authority: RCW 21.20.070 and 21.20.080. 86-21-107 (Or-
der SDO-140-86), § 460-33A-085, filed 10/20/86. Statutory Au-

thority: RCW 21.20.450. 83-03-025 (Order SDO-7-83), § 460-33A—
085, filed 1/13/83.]
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WAC 460-33A-090 Dishonest and umethical prac-
tices——Mortgage broker-dealers. The phrase "dishonest
and unethical practices" .as used in RCW 21.20.110(7)
includes the following acts by mortgage broker-dealers
or mortgage salespersons:

(1) To cause investors to sign reconveyances of title,
quit claim deeds, or any other like instruments before
such instruments are required in connection with some
transaction such as payoff or foreclosure.

(2) To fail to deliver, within a reasonable time, to the
investor proceeds, received by the mortgage broker—
dealer, of sale, refinancing, or foreclosure of an obliga-
tion owned by the investor.

(3) To engage in any dishonest or unethical practice
as set forth in WAC 460-20A—-420 or 460-20A—425.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140—
86), § 460-33A-090, filed 10/20/86; 83—03-025 (Order SDO-7-83),
§ 460-33A-090, filed 1/13/83.]

WAC 460-33A-100 Written statement. Every per-
son selling a mortgage paper security that is required to
be registered under the regulations of this chapter shall
require the purchaser or his agent to sign a receipt for
the general and the specific offering circular containing
all the applicable information required by WAC 460-
33A—-025 and 460-33A-030 before the purchaser shall
be obligated to fund the transaction. No person shall
permit the purchaser to sign such receipt if any of the
required information is omitted. The mortgage broker—
dealer shall retain an executed copy of receipt for four
years.

[Statutory Authority: RCW 21.20.450, 86-21-107 (Order SDO-140—
86), § 460-33A-100, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A-100, filed 1/13/83.]

WAC 460-33A-105 Appraisals. (1) An appraisal of
each parcel of real property or other property which re-
lates to a transaction subject to the provisions of this
chapter shall be made by an independent appraiser un-
less the purchaser of the obligation to which the parcel
or other property relates indicates in writing that he will
obtain his own appraisal. The appraisal or waiver thereof
shall be kept on file for four years.

(2) An appraisal made within the twelve—month pe-
riod prior to the sale of the mortgage paper security is
sufficient.

(3) The written consent of any appraiser who is
named as having prepared an appraisal in connection
with the mortgage paper securities offering shall be filed
with the securities administrator.

(4) In lieu of the appraisal required by this section,
the mortgage broker—dealer may elect to rely on the
most recent tax assessment valuation of each parcel of
real property.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140-

86), § 460-33A—105, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A~105, filed 1/13/83.]

WAC 460-33A-110 Financial statements and an-
nual reports. Every mortgage broker—dealer shall file
with the administrator upon registration under WAC
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460-33A-080 and annually, a report containing finan-
cial statements prepared in accordance with generally
accepted accounting principles by an independent certi-
fied public accountant, or by the chief executive and ac-
counting officers of the mortgage broker—dealer who
shall certify that they each have verified the material
accuracy and completeness of the information contained
therein. The annual report shall include, but not be lim-
ited to the receipt and disposition of all funds handled in
connection with transactions subject to the rules of this
chapter. The annual report shall be filed with the ad-
ministrator within ninety days after the close of the pe-
riod of the report unless, for good cause shown, the
administrator in writing, extends the time therefor. The
report shall contain the following:

(1) Total number of sales, as principal or agent, sub-
ject to the rules of this chapter during the period, and

(2) Total dollar volume of such sales.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140-
86), § 460-33A-110, filed 10/20/86; 83-03-025 (Order SDO-7-83),
§ 460-33A-110, filed 1/13/83.]

WAC 460-33A-115 Books and records. Each mort-
gage broker—dealer shall make and keep current in this
state the following books and records relating to his
business:

(1) A file for each loan which the mortgage broker—
dealer has funded through sales of mortgage paper,
which a file shall contain the following:

(a) A copy of each appraisal or tax assessment valua-
tion required by WAC 460-33A-105;

(b) Copies of all documents of title representing cur-
rent interests in the real property securing the loan;

(¢) Copies of title insurance policies and any other in-
surance policies on the real property securing the loan;

(d) The acknowledgement of receipt by each investor
of the specific and general offering circulars;

(e) The subscription agreement for each investor;

(f) A copy of the investor suitability questionnaire for
each investor;

(g) The specific offering circular for the offering;

(h) All correspondence with investors relating to the
loan;

(i) The loan application of the borrower and all sup-
porting documents such as the credit report on the
borrower;

(j) Copies of all service agreements with investors re-
lating to the loan;

(k) Copies of the escrow instructions relating to the
loan.

(2) A file for each loan for which the mortgage bro-
ker—dealer is soliciting funds through the sale of mort-
gage paper, which file shall contain the same items
required under subsection (1) of this section except for
those items which are not yet available because the
mortgage paper has not yet been sold.

(3) A file containing copies of all service agreements
required under WAC 460-33A-065.

(4) Ledgers (or other records) reflecting all assets, li-
abilities, income, expense, and capital accounts.
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(5) Ledgers, accounts (or other records) itemizing
separately each cash account of every customer includ-
ing, but not limited to, all funds in the mortgage bro-
ker's escrow and trust account, all proceeds of sale,
refinancing, foreclosure, or similar transaction involving
the real or personal property securing a loan funded by
sales of mortgage paper, and all moneys collected from
the borrower on behalf of the investors.

(6) A record of the proof of money balances of all
ledger accounts in the form of trial balances and a
record of the computation of net liquid assets as of the
trial balance date pursuant to WAC 460-33A-040.
Such trial balances and computations shall be prepared
currently at least once a month.

(7) A questionnaire or application for employment
executed by each agent of such broker—dealer, which
questionnaire or application shall be approved in writing
by an authorized representative of such broker-dealer
and shall contain at least the following information with
respect to each such person:

(a) His name, address, social security number, and
the starting date of his employment or other association
with the broker—dealer.

(b) His date of birth.

(c) The educational institutions attended by him and
whether or not he graduated therefrom,

(d) A complete, consecutive statement of all his busi-
ness connections for at least the preceding ten years, in-
cluding his reason for leaving each prior employment,
and whether the employment was part time or full time.

(e) A record of any denial of a certificate, member-
ship or registration, and of any disciplinary action taken,
or sanction imposed, upon him by any federal or state
agency, or by any national securities exchange or na-
tional securities association, including a record of any
finding that he was a cause of any disciplinary action or
had violated any law.

(f) A record of any denial, suspension, expulsion or
revocation of a certificate, membership or registration of
any broker—dealer with which he was associated in any
capacity when such action was taken.

(g) A record of any permanent or temporary injunc-
tion entered against him or any broker—dealer with
which he was associated in any capacity at the time such
injunction was entered.

(h) A record of any arrests, indictments or convictions
for any felony or any misdemeanor, except minor traffic
offenses, of which he has been the subject. )

(i) A record of any other name or names by which he
has been known or which he has used.

[Statutory Authority: RCW 21,20.450. 86-21-107 (Order SDO-140-
86), § 460-33A~115, filed 10/20/86.]

WAC 460-33A-120 Preservation of records. The
records required in WAC 460-33A-115 of these rules
shall be preserved according to the following
requirements:

(1) Every mortgage broker—dealer shall preserve in
this state for a period of not less than three years, the
first two years of which shall be in an easily accessible
place:
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(a) All records required to be made pursuant to WAC
460-33A—115 of these rules.

(b) All check books, bank statements, cancelled
checks and cash reconciliations except for the loan files
required to be kept by WAC 460-33A-115(1) which
shall be kept in an accessible place for the life of the
loans involved.

(c) All bills receivable or payable (or copies therecf),
paid or unpaid, relating to the business of the broker—
dealer, as such.

(d) Originals of all communications received and cop-
ies of all communications sent by the broker—dealer (in-
cluding inter—office memoranda and communications)
relating to his business, as such.

(e) All trial balances, computations of net liquid as-
sets (and working papers in connection therewith), fi-
nancial statements, branch office reconciliations and
internal audit working papers, relating to the business of
the broker—dealer, as such.

(f) All guarantees of accounts and all powers of at-
torney and other evidence of the granting of any discre-
tionary authority given in respect of any account, and
copies of resolutions empowering an agent to act on be-
half of a corporation.

(g) All written agreements (or copies thereof) entered
into by the mortgage broker-dealer relating to his busi-
ness as such, including agreements with respect to any
account.

(2) Every mortgage broker—dealer shall preserve dur-
ing the life of the enterprise and of any successor enter-
prise all partnership articles or, in the case of a
corporation, all charter documents, minute books and
stock certificate books.

(3) Every mortgage broker—dealer shall maintain and
preserve in an easily accessible place all records required
under WAC 460-33A-115(7) of these rules until at
least three years after the agent has terminated his em-
ployment and any other connection with the broker—
dealer.

(4) If a person who has been subject to the require-
ments of this section ceases to hold a certificate as a
mortgage broker—dealer, such person shall, for the re-
mainder of the periods of time specified in this section,
continue to preserve the records which he theretofore
preserved pursuant to this section.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140—
86), § 460-33A-120, filed 10/20/86.]

WAC 460-33A-125 Netice of changes by mortgage
broker—dealers. (1) Each mortgage broker—dealer shall,
upon any change in the information contained in its ap-
plication for a certificate (other than financial informa-
tion contained therein) promptly file an amendment to
such application setting forth the changed information
(and in any event within thirty days after the change
occurs).

(2) Each mortgage broker—dealer shall notify the ad-
ministrator of the employment of any new agent in
Washington and of the termination of employment of
any agent in Washington, giving the full name and So-
cial Security number of the individual involved, the date
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of employment or termination, and the location of the
office in which he was or will be employed by submitting
a completed NASD Form U-4 to the administrator or
the administrator's designee within twenty—one days af-
ter the event occurs.

(3) Each mortgage broker—dealer shall notify the ad-
ministrator of the termination of employment of any
agent in Washington by submitting a completed NASD
Form U-5 to the administrator or the administrator's
designee, within thirty days after the event occurs.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140-
86), § 460-33A-125, filed 10/20/86.]

WAC 460-33A-130 Notice of complaint. Each
mortgage broker—dealer who has filed a complaint
against any of its partners, officers, directors, agents li-
censed in Washington with any law enforcement agency,
any other regulatory agency having jurisdiction over the
securities industry, or with any bonding company
regarding any loss arising from alleged acts of such per-
son, shall send a copy of such complaint to the adminis-
trator, within ten days following its filing with such
other agency or bonding company.

[Statutory Authority: RCW 21.20.450. 86-21-107 (Order SDO-140—
86), § 460-33A-130, filed 10/20/86.]

Chapter 460-34A WAC
OIL AND GAS PROGRAMS
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460-34A-015
460-34A-020
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Definitions.

Net worth, experience and investment requirements
of sponsor.

Participants suitability standards.

Minimum investment.

Fees, compensation and expenses.

Organization and offering expenses, and management
fees.

Promotional compensation.

Program expenses.

Transactions with affiliates.

Farm-outs.

Rights and obligations of participants.

Assessability and defaults.

Voting rights of limited partners.
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460-34A-045
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460-34A-135
460-34A-200

WAC 460-34A-010 Application. The rules con-
tained in this chapter apply to the registration of oil and
gas programs in the form of limited partnerships (herein
sometimes called "programs" or "partnerships") and will
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be applied by analogy to oil and gas programs in other
forms. While applications not conforming to the stand-
ards contained in this chapter shall be looked upon with
disfavor, where good cause is shown, certain standards
may be modified or waived by the administrator if con-
sistent with the spirit of these rules.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181~
83), § 460-34A—010, filed 9/14/83.]

WAC 460-34A-015 Definitions. As used in this
chapter:

(1) "Affiliate" means, in addition to those persons set
out in WAC 460-10A—060, any person 10 percent or
more of whose outstanding voting securities are directly
or indirectly owned, controlled or held with power to
vote, by such other person.

(2) "Capital expenditures" means those costs which
are generally accepted as capital expenditures pursuant
to the provisions of the Internal Revenue Code.

(3) "Cost" means, when used with respect to property,

(a) The sum of the prices paid by the seller for such
property, including bonuses;

(b) Title insurance or examinations costs, brokers'
commissions, filing fees, recording costs, transfer taxes,
if any, and like charges in connection with the acquisi-
tion of such property; and

(c) Rentals and ad valorem taxes paid by the seller
with respect to such property to the date of its transfer
to the buyer, interest on funds used to acquire or main-
tain such property, and such portion of the seller's rea-
sonable, necessary and actual expenses for geological,
geophysical, seismic, land engineering, drafting, ac-
counting, legal and other like services allocated to the
property in accordance with generally accepted industry
practices, except for expenses in connection with the past
drilling of wells which are not producers of sufficient
quantities of oil or gas to make commercially reasonable
their continued operations, and provided that the ex-
penses enumerated in subsection (c) hereof shall have
been incurred not more than 36 months prior to the
purchase by the program; provided that such period may
be extended, at the discretion of the administrator upon
proper justification. When used with respect to services,
"cost" means the reasonable, necessary and actual ex-
pense incurred by the seller on behalf of the program in
providing such services, determined in accordance with
generally accepted accounting principles. As used else-
where, "cost” means the price paid by the seller in an
arm's—length transaction.

(4) "Development well" means a well drilled as an
additional well to the same reservoir as other producing
wells on a lease, or drilled on an offset lease usually not
more than one location away from a well producing
from the same reservoir.

(5) "Exploratory well" means a well drilled either

(a) In search of a new and as yet undiscovered pool of
oil or gas, or

(b) With the hope of greatly extending the limits of a
pool already developed.
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(6) "Farm—out" means an agreement whereby the
owner of the leasehold or working interest agrees to as-
sign his interest in certain specific acreage to the assign-
ees, retaining some interest such as an overriding royalty
interest, an oil and gas payment, offset acreage or other
type of interest, subject to the drilling of one or more
specific wells or other performance as a condition of the
assignment.

(7) "General and administrative overhead" means all
customary and routine legal, accounting, geological, en-
gineering, well supervision fee, travel, office rent, tele-
phone, secretarial, salaries, and other incidental
reasonable expenses necessary to the conduct of the
partnership business, and generated by the sponsor.

(8) "Landowner's royalty interest" means an interest
in production, or the proceeds therefrom, to be received
free and clear of all costs of development, operation, or
maintenance, reserved by a landowner upon the creation
of an oil and gas lease.

(9) "Noncapital expenditures” means expenditures
that under present law are generally accepted as fully
deductible currently for federal income tax purposes.

(10) "Operating costs" means expenditures made and
costs incurred in producing and marketing oil or gas
from completed wells, including, in addition to labor,
fuel, repairs, hauling, materials, supplies, utility charges
and other costs incident to or therefrom, ad valorem and
severance taxes, insurance and casualty loss expense, and
compensation to well operators or others for services
rendered in conducting such operations.

(11) "Organization and offering expenses" means all
costs of organizing and selling the offering including, but
not limited to, total underwriting and brokerage dis-
counts and commissions (including fees of the under-
writers' attorneys), expenses for printing, engraving,
mailing, salaries of employees while engaged in sales ac-
tivity, charges of transfer agents, registrars, trustees, es-
crow holders, depositories, engineers and other experts,
expenses of qualification of the sale of the securities un-
der federal and state law, including taxes and fees, ac-
countants' and attorneys' fees.

(12) "Overriding royalty interest" means an interest
in the oil and gas produced pursuant to a specified oil
and gas lease or leases, or the proceeds from the sale
thereof, carved out of the working interest, to be re-
ceived free and clear of all costs of development, opera-
tion, and maintenance.

(13) "Program" means or refers to a single partner-
ship. (This does not mean that a prospectus may not of-
fer a series of partnerships, with individual partnerships
being formed in sequence as the minimum amount nec-
essary to form a partnership is obtained.)

(14) "Prospect” means an area in which the program
owns or intends to own one or more oil and gas interests,
which is geographically defined on the basis of geologi-
cal data by the sponsor of such program and which is
reasonably anticipated by the sponsor to contain at least
one reservoir.

(15) "Proved reserves" means those quantities of
crude oil, natural gas, and natural gas liquids which,
upon analysis of geologic and engineering data, appear
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with reasonable certainty to be recoverable in the future
from known oil and gas reservoirs under existing eco-
nomic and operating conditions. Proved reserves are
limited to those quantities of oil and gas which can be
expected, with little doubt, to be recoverable commer-
cially at current prices and costs, under existing regula-
tory practices and with existing conventional equipment
and operating methods. Depending upon their status of
development, such proved reserves shall be subdivided
into the following classifications:

(a) "Proved developed reserves." These are proved re-
serves which can be expected to be recovered through
existing wells with existing equipment and operating
methods. This classification shall include:

(i) "Proved developed producing reserves." These are
proved developed reserves which are expected to be pro-
duced from existing completion interval(s) now open for
production in existing wells; and

(ii) "Proved developed nonproducing reserves.”" These
are proved developed reserves which exist behind the
casing of existing wells, or at minor depths below the
present bottom of such wells, which are expected to be
produced through these wells in the predictable future,
where the cost of making such oil and gas available for
production should be relatively small compared to the
cost of a new well. _

Additional oil and gas expected to be obtained
through the application of fluid injection or- other im-
proved recovery techniques for supplementing the natu-
ral forces and mechanisms of primary recovery should
be included as "proved developed reserves" only after
testing by a pilot project or after the operation of an in-
stalled program has confirmed through production re-
sponse that increased recovery will be achieved.

(b) "Proved undeveloped reserves." These are proved
reserves which are expected to be recovered from new
wells on undrilled acreage, or from existing wells where
a relatively major expenditure is required for
recompletion. Reserves on undrilled acreage shall be
limited to those drilling units offsetting productive units,
which are virtually certain of production when drilled.
Proved reserves for other undrilled units can be claimed
only where it can be demonstrated with certainty that
there is continuity of production from the existing pro-
ductive formation.

Under no circumstances should estimates for proved
undeveloped reserves be attributable to any acreage for
which an application of fluid injection or other improved
recovery technique is contemplated, unless such tech-
niques have been proved effective by actual tests in the
area and in the same reservoir. If warranted, however, a
narrative discussion can be provided to point out those
areas where future drilling or other operations may de-
velop oil and gas production which at the time of filing
is considered too uncertain to be expressed as numerical
estimates for proved reserves.

(16) "Sponsor" means, in addition to those persons set
out in WAC 460-10A—155, any person who, pursuant to
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a contract with the program, regularly performs or se-
lects the person who performs 25% or more of the ex-
ploratory, developmental or producing activities of the
program or segment thereof.

(17) "Working interest" means an interest in an oil
and gas leasehold which is subject to some portion of the
expense of development, operation or maintenance.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A—015, filed 9/14/83.]

WAC 460-34A-020 Net worth, experience and in-
vestment requirements of sponsor. (1) Net worth.

(a) The financial condition of the general partner
must be commensurate with any financial obligations
assumed by it. The general partner must specifically
have a minimum aggregate net worth at all times equal
to 5% of participants' capital in all existing programs
organized by the general partner plus 5% of total sub-
scriptions in the program being offered, but such mini-
mum required net worth shall in no case be less than
$100,000 nor shall net worth in excess of $1,000,000 be
required. An individual general partner's net worth shall
be determined exclusive of home, home furnishings and
automobiles. Audited balance sheets of sponsors shall be
furnished, except that in the event that an individual is a
general partner, an unaudited balance sheet prepared by
a certified public accountant and signed and sworn to by
such individual general partner may be accepted for the
purpose of determining said required net worth, in the
discretion of the administrator, and such unaudited
statement will be carefully scrutinized.

(b) In determining a general partner's net worth, the
discounted value of proved reserves, as determined by an
independent petroleum appraiser, of oil, gas and other
minerals owned by a general partner may be used. Notes
and accounts receivables from all programs, interests in
all programs, and all contingent liabilities will be scru-
tinized carefully to determine the appropriateness of
their inclusion in the net worth computation. If an indi-
vidual general partner's net worth is used in complying
with the above requirements, a statement as to such net
worth shall be included in the prospectus.

(c) If more than one person acts or serves as general
partner of a program, the net worth requirements may
be met by aggregating the net worth of all such persons.
In addition, the net worth of any guarantor of the gen-
eral partner's obligations to or for the program may be
included in the net worth computation, but only if the
guarantor's liability is coextensive with that of the gen-
eral partner.

(2) Experience. The general partner or its chief oper-
ating officers shall have at least three years relevant oil
and gas experience demonstrating the knowledge and
experience to carry out the stated program policies and
to manage the program operations. Additionally, the
general partner or any affiliate providing services to the
program shall have had not less than four years relevant
experience in the kind of service being rendered or
otherwise must demonstrate sufficient knowledge and
experience to perform the services proposed. If any
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managerial responsibility for the program is to be rend-
ered by persons other than the general partner, then
such persons must be identified in the prospectus, their
experience must be similar to that required of a general
partner and must be set out in the prospectus, and a
contract setting forth the basis of their relationship with
the program must be filed with and not disapproved by
the administrator.

(3) In appropriate cases, the administrator may re-
quire that the sponsor purchase for cash a minimum
amount of participation units.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A-020, filed 9/14/83.]

WAC 460-34A-025 Participants suitability stand-
ards. (1) In view of the limited transferability, the rela-
tive lack of liquidity, the high risk of loss or the specific
tax orientation of many oil and gas programs, suitability
standards which are reasonably related to the risks to be
undertaken, will be required for the participants, and
they must be set forth both in the prospectus and in a
written instrument to be executed by each participant.

(2) The sponsor and each person selling limited part-
nership interests on behalf of the sponsor or program
shall make every reasonable effort to assure that those
persons being offered or sold the limited partnership in-
terests are appropriate in light of the suitability stand-
ards as required, whether purchase is appropriate to the
customers' investment objectives and financial situations,
whether the participant can reasonably benefit from the
program and whether the participant is able to bear the
economic risk of the investment.

(3) For purposes of determining whether the partici-
pant can meet the criteria in WAC 460-34A-025(2),
the following shall be evidence thereof:

(a) The participant has the capacity of understanding
the fundamental aspects of the program, which capacity
may be evidenced by the following:

(i) The nature of employment experience;

(ii) Educational level achieved;

(iii) Access to advice from qualified sources, such as,
attorney, accountant and tax adviser; and

(iv) Prior experience with investments of a similar
nature.

(b) The participant has apparent understanding of the
fundamental risks, possible financial hazards of the in-
vestment and the lack of liquidity of the investment.

(¢) The participant has the following, unless circum-
stances warrant and the administrator allows another
standard: ‘

(i) A net worth of $225,000 or more (exclusive of
home, furnishings and automobiles), or

(ii) A net worth of $60,000 or more (exclusive of
home, furnishings, and automobiles) and had during the
last tax year, or estimates that he will have during the
current tax year, "taxable income" as defined in Section
63 of the Internal Revenue Code of 1954, as amended,
of $60,000 or more, without regard to the investment in
the program.
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(4) In the case of programs engaged primarily in in-
vesting in income producing properties (production pur-
chase program) the administrator may allow lower
suitability standards than those described in (c) above.
Subject to a satisfactory showing as to the plan of busi-
ness of the program, the following suitability standards
will be deemed reasonable:

(a) The participant has a net worth of $90,000 or
more (exclusive of home, furnishings and automobiles),
or

(b) The participant has a net worth of $25,000 (ex-
clusive of home, furnishings and automobiles) and an
annual income of $25,000 or more.

(5) The broker—dealer or sponsor shall retain for at
least six years all records necessary to substantiate the
fact that program interests were sold only to purchasers
for whom such securities were suitable. The administra-
tor may require broker—dealers or sponsors to obtain
from the purchaser a letter justifying the suitability of
such investment.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A-025, filed 9/14/83.]

WAC 460-34A-030 Minimum investment. For a
drilling program, the minimum purchase shall not be
less than $5,000 and the initial investment by a partici-
pant not less than $5,000, and for an income or produc-
tion purchase program, the minimum purchase shall not
be less than $2,500 and the initial investment not less
than $2,500. All of the aforesaid minimums must be
paid within 12 months from the date the program com-
mences. Assignability of the unit must be limited so that
no assignee (transferee) or assignor (transferor) may
hold less than the prescribed minimums except by gifts
or by operation of law.

[Statutory Authority: RCW 21.20.450. 83—19-035 (Order SDO-181—
83), § 460-34A—030, filed 9/14/83.]

WAC 460-34A-035 Fees, compensation and ex-
penses. The total amount of consideration of all kinds
which may be paid directly or indirectly to the sponsor
or its affiliates shall be reasonable. Such consideration
may include but is not limited to:

(a) Organization and offering expenses and manage-
ment fees '

(b) Promotional compensation; and

(c) Program expenses.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A-035, filed 9/14/83.]

WAC 460-34A-037 Organization and offering ex-
penses, and management fees. (1) All organization and
offering expenses incurred in order to sell program units
shall be reasonable, and the total of those organization
and offering expenses, which may be charged to the
program, plus any management fee, which may be
charged by the sponsor, shall not exceed 15% of the ini-
tial subscriptions.
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(2) Commissions payable on the sale of program units
shall be paid in cash solely on the amount of initial sub-
scriptions. Payment of commissions in the form of over-
riding royalties, net profit interests or other interests in
production will not be approved, except that no objection
will be raised to the payment of commissions in the form
of interests in the program, provided the amount does
not exceed that purchasable by applying the aggregate
cash commission allowable to the unit offering price.

(3) All items of compensation to underwriters or bro-
ker—dealers, including, but not limited to, selling com-
missions, expenses, rights of first refusal, consulting fees,
finders' fees and all other items of compensation of any
kind or description paid by the program, directly or in-
directly, shall be taken into consideration in computing
the amount of allowable selling commissions.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A-037, filed 9/14/83.]

WAC 460-34A-040 Promotional compensation. (1)
The participation in program revenues by the sponsor
and any affiliate shall be reasonable taking into account
all relevant factors. Overriding royalty interests will be
looked upon with disfavor. Sponsors' interests in reve-
nues will be considered reasonable if they meet the
standards set forth below. Any other combination of
fees, working or net profits interests, or interests subor-
dinated to payout to the public investors, which are jus-
tified, in light of the entire offering, may be considered
reasonable by the administrator. References in this sec-
tion WAC 460-34A-040 to a percent of revenues refer
to that percent of program revenues, and references to a
percent working interest refer to that percent of the
working interest owned by a program in a prospect, if
the program does not own the total working interest.

(2) Drilling program——Functional allocation.

(a) Where the sponsor agrees to pay all capital ex-
penditures of the program, but in any case at least 10%
of the capital contributions to the program (excluding
any capital contributions from the sponsor or any of his
affiliates), his share or revenues will be determined by
the following formula:

(i) If the agreement is to pay all capital expenditures
but in any case a sum of not less than 10% of the capital
contributions to the program (excluding any capital
contributions from the sponsor or any of his affiliates),
the sponsor will be entitled to receive 35% of program
revenues;

(ii) The sponsor's revenue sharing may be increased in
additional increments of 5% for each additional 5% in-
crease in the percentage of capital contributions to the
program (excluding any capital contributions from the
sponsor or any of his affiliates) agreed to be paid by him
up to a maximum of 50% of revenues subject to spon-
sor's agreement to pay in any case all capital
expenditures.

(b) As one alternative to subdivision (a), the sponsor
may elect to receive 15% of revenues and an additional
percentage of revenues determined by computing the
sponsor's capital expenditures as compared to total costs
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associated with obtaining production, on a prospect ba-
sis, until such time as the sponsor shall have received
from such additional percentage of revenues an amount
equal to his capital expenditures; after which, revenues
shall be distributed as follows: 15% of revenues to the
sponsor and 85% of revenues to the participants until the
participants shall have received on a program basis a re-
turn of their capital contributions in cash and then 15%
plus the additional percentage of revenues shall be paid
to the sponsor and the remainder to the participants.

(c) In connection with other possible alternatives that
may be submitted to the above subdivision (a), a pro-
motional interest in excess of 25% on a program basis
will not be permitted, and a minimum commitment by
the sponsor to pay at least 10% of the total program's
contributions will be required.

(d) The aforesaid arrangement to pay capital expend-
itures refers to and includes all capital expenditures for
the drilling and completing of wells during the life of the
program, but does not include capital expenditures for
facilities downstream of a wellhead. If the sponsor
should enter into farm-—out or other arrangements
through which only he is relieved of his obligations to
pay for such capital expenditures, then the sponsor's
share of revenue shall be proportionately reduced, the
amount to be determined on an individual basis.

(e) In order to elect a sharing arrangement as above
provided, the sponsor must have a net worth of $300,000
or 10% of the total contributions to the program by the
participants, whichever is greater, and must be under a
contractual obligation to pay his share of expenses as
such expenses are paid by the program and to complete
his minimum financial commitment to the program by
the payment of cash by the end of the third fiscal year
succeeding the fiscal year in which the program com-
menced operations. Any additional contributions made
by the sponsor will be used to pay program expenses
which would otherwise be charged to the participants.

(f) For the purposes of this subsection, if a well is not
abandoned within 60 days following the commencement
of production, then it shall be deemed to be a commer-
cial well insofar as the program is concerned and the
sponsor may not recapture its capital expenditures from
the program, which otherwise would be treated as non-
capital expenditures upon abandonment. As used herein,
production shall refer to the commencement of the com-
mercial marketing of oil or gas, and shall not include
any spot sales of oil or gas produced as a result of test-
ing procedures. All revenues from a well abandoned un-
der this subsection shall be allocated pro rata to those
persons bearing the costs of such well.

(g) The sharing arrangement set forth in this subsec-
tion shall not be considered presumptively reasonable (i)
in the case of sharing arrangements in which the sponsor
pays all development costs and exploratory wells are
drilled on prospects which cannot reasonably be ex-
pected to require developmental drilling if the explor-
atory drilling is successful, or (ii) in the case of sharing
arrangements where the sponsor does not pay his share
or category of costs on a current basis.
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(3) Drilling programs——Subordinated or reversionary
working interest.

(2) As an alternative to sharing revenues on a basis
related to costs paid, it will be considered reasonable for
a sponsor of a drilling program to receive a promotional
interest in the form of a subordinated percentage of the
working interest. The holder of a subordinated working
interest shall be entitled to receive his share of revenues
only after the participants have had allocated to their
respective accounts an amount determined in accordance
with either one of the following alternative formulas:

(i) An amount which reflects that the participants'
share of revenues from production and other items cred-
ited to a prospect equal the sum of the costs of acquisi-
tion, drilling and development, all costs of operating the
leases underlying the prospect, and an appropriately al-
located portion of all other program expenses, including
organizational and offering expenses in which case the
sponsor shall be entitled to 25% of program revenues, or

(ii) An amount which reflects that the revenues of the
program equal all the expenses of the program, in which
case the sponsor's interest may equal up to 33 1/3% of
program revenues.

(b) At such time as the sponsor is entitled to receive
his promotional interest, he shall also bear program costs
in the same ratio as he participates in program revenues.

(4) Income or production purchase programs.

(a) Where a major portion of the sponsor's manage-
ment and operating responsibilities are performed by
third parties, the cost of which is paid by the program,
the sponsor may take a 3% working interest convertible
to not more than a 5% working interest after the return
from production to the investors of 100% of their capital
contribution, computed on a total program basis.

(b) Where the sponsor maintains the operating capa-
bilities and technical staff so as to be in a position to,
and in fact does, provide the program with a major part
of the management and operating responsibilities of the
program, the sponsor may take no more than a 15%
working interest.

(c) Where the individual characteristics of specific
programs warrant modification from the above two ap-
proaches to production purchase programs, they will be
accommodated, insofar as possible, while still being con-
sistent with the aforesaid compensation arrangements.

(d) The sponsor's interest in a program or in proper-
ties owned by a program shall bear a pro rata share of
all costs, expenses and obligations of the program in-
cluding, but not limited to, costs of operations, general
and administrative expenses, debt service and any other
items of expense chargeable to the operation of the
program.

(5) The sharing arrangement set forth above in this
rule shall not be considered presumptively reasonable for
a sponsor who does not actively participate in obtaining
a significant portion of the program's prospects and who
does not assume management responsibility for drilling,
completing, equipping and operating a significant por-
tion of a program's wells, unless such sponsor shall sat-
isfactorily demonstrate that his compensation together
with the costs of procuring such services for the program
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from third parties does not exceed the permissible com-
pensation to the sponsor set forth above in this rule. For
purposes of these rules, a sponsor shall be deemed to be
actively participating in obtaining a significant portion
of a program's prospects if the sponsor has in—house or
under contract the technical capability of originating or
fully evaluating the prospects to be acquired by that
program. "Prospect origination" is the process of formu-
lating a geological or geophysical concept and negotiat-
ing for the acquisition of a sufficient acreage interest in
the area to warrant drilling and testing. "Prospect eval-
uation" is the process of determining the viability of a
prospect which has been originated by a third party.

(a) The sponsor's ability to originate or evaluate the
prospects he intends to transfer to the program shall be
disclosed in the "operation" section of the offering cir-
cular and in the "management section" if in—house or if
the capability is provided by third parties under con-
tract, the third party should be identified, their qualifi-
cations described and the contracted nature of the
arrangement fully disclosed, including the administrative
process involved.

(b) If the capability is provided by third parties, it will
be deemed presumptively unreasonable if the contracts
do not provide the program with comparable capabilities
to those that would be provided if the sponsor's capabil-
ity was in—house, including, among other things, avail-
ability of technical expertise and the provision of
adequate response time. Unless the sponsor can ade-
quately demonstrate the availability of such capability, it
will not be permitted to elect any of the sharing of costs
and revenues described in the rules of this chapter.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-
83), § 460-34A-040, filed 9/14/83.]

WAC 460-34A-045 Program expenses. (1) All ac-
tual and necessary expenses incurred by the program
may be paid by the sponsor out of capital contributions
and out of program revenues.

(2) A sponsor may be reimbursed out of capital con-
tributions and program revenues for all actual and nec-
essary direct expenses paid or incurred by it in
connection with its operation of a program, and for an
allocable portion of its general and administrative over-
head, computed on a cost basis and determined in ac-
cordance with generally accepted accounting principles,
subject to annual independent audit. Administrative and
similar charges for services must be fully supportable as
to the necessity thereof and the reasonableness of the
amount charged.

(3) The sponsor shall bear a percentage of general
and administrative overhead equal to its percentage of
revenue participation.

(4) The following is a sample format for tabular dis-
closure for information described in this rule. The for-
mat tabular presentation should be modified to fit a
particular circumstance of each program and the alloca-
tion formula chosen should be adequately disclosed.
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ESTIMATED PROGRAM EXPENSES

The sponsor estimates that direct expenses and gen-
eral and administrative expenses allocable to the pro-
gram for the first twelve months of operation will be
approximately §. . . . . if the minimum program capital
is received (representing . . . . . % of program capital)
and approximately $. . . . . if the maximum program
capital is received (representing . . . . . % of program
capital). The sponsor estimates that the components of
such allocable amounts will be as follows:

Minimum Maximum
Program Program
General and administrative overhead
Legal ..........c.oovviviiin, S oo $ ..
Accounting. .. ..o i i i e e
Geological ..........cooviiiiiiiis e e e
Engineering .....o.ocovvviiiniins v i
Well Supervision fees .............  ooioies i
Travel. ... i e e
Officerent ...t iiiis e e
Telephone........ ..ot it e
Secretarial ........coiiiiii i s e e e
Minimum  Maximum
Program Program

Salaries of officers, directors

and other principals.............. o §
Other (list)...........coovninnn.,

Direct expenses

External legal ...................
Auditfees ......... ..ol
Independent engineering reports . ...
Outside computer services .........
Other (list)........o.ovvivnn.

TOTAL $ $ ...

The steps followed to determine the amounts of general
and administrative overhead to be allocated to the pro-
gram are enumerated as follows:

1.

2.

3.
4. etc.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-
83), § 460-34A-045, filed 9/14/83.]

WAC 460-34A-050 Transactions with affiliates. (1)
Sales and purchases of properties.

(a) Neither the sponsor of a drilling program nor any
affiliated person shall sell, transfer or convey any prop-
erty to or purchase any property from the program, di-
rectly or indirectly, except pursuant to transactions that
are fair and reasonable to the participants of the pro-
gram and then subject to the following conditions:

(1) In the case of a sale, transfer or conveyance to a
program;

(A) The prospectus discloses the fact that the sponsor
will sell, transfer or convey property to the program and
whether or not the property will be sold from the spon-
sor's existing inventory.

(B) The property is sold, transferred or conveyed to
the program at the cost of the sponsor, unless the seller
has reasonable grounds to believe that cost is materially

(1986 Ed.)

460-34A-050

more than the fair market value of such property, in
which case such sale should be made for a price not in

‘excess of its fair market value.

(C) If the sponsor sells, transfers or conveys any oil,
gas or other mineral interests or property to the pro-
gram, he must, at the same time, sell to the program an
equal proportionate interest in all his other property in
the same prospect. If the sponsor or any affiliate subse-
quently proposes to acquire an interest in a prospect in
which the program possesses an interest or in a prospect
abandoned by the program within one year preceding
such proposed acquisition, the sponsor shall offer an
equivalent interest therein to the program; and, if cash
or financing is not available to the program to enable it
to consummate a purchase of an equivalent interest in
such property, neither the sponsor nor any of its affili-
ates shall acquire such interest or property. The term
"abandon" for the purpose of the subsection shall mean
the termination, either voluntarily or by operation of the
lease or otherwise, of all of the program's interest in the
prospect. The provisions of this subsection shall not ap-
ply after the lapse of 5 years from the date of formation
of the program. For the purpose of this subsection, the
terms "sponsor” and "affiliate" shall not include another
program where the interest of the sponsor is identical to,
or less than, his interest in the subject program.

(D) A sale, transfer or conveyance of less than all of
the ownership of the sponsor in any interest or property
is prohibited unless the interest retained by the sponsor
is a proportionate working interest, the respective obli-
gations of the sponsor and the program are substantially
the same after the sale of the interest by the sponsor and
his interest in revenues does not exceed the amount pro-
portionate to his retained working interest. The sponsor
may not retain any overrides or other burden on the in-
terest conveyed to the program and may not enter into
any farm-out arrangements with respect to his retained
interest, except to nonaffiliated third parties or other
programs managed by the sponsor.

(ii) In the case of a transfer of nonproducing property
from a program, the transfer is made at a price which is
the higher of the fair market value or the cost of such
property.

(iii) The sponsor, or affiliates other than other public
programs, shall not be permitted to purchase producing
property from a program.

(b) Neither the sponsor of a production purchase pro-
gram nor any affiliated person shall sell, transfer or
convey any property to or purchase any property from
the program, directly or indirectly, except pursuant to
transactions that are fair and reasonable to the partici-
pants of the program and then subject to the following
conditions:

(i) In the case of a purchase from or sale to a
program.

(A) The prospectus discloses the fact that the sponsor
may sell property to the program and whether or not the
property will be sold from the sponsor's existing
inventory.

(B) The purchase from or sale to the program is at
cost as adjusted for intervening operations, unless the
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sponsor has reasonable grounds to believe that cost is
materially more than or less than the fair market value
of such property, in which case such sale or purchase
should be made for a price not in excess of its fair mar-
ket value, as determined by an independent petroleum
reservoir engineer.

(ii) Any such transaction must be consistent with the
objectives of the program.

{c) The program shall not purchase properties from
nor sell properties to any program in which its sponsor
or any affiliated person has an interest. This subsection
shall not apply to transactions among programs for
whom the same person acts as sponsor by which prop-
erty is transferred from one to another in exchange for
the transferree's obligation to conduct drilling activities
on such property or to joint ventures among such pro-
grams, provided that the respective obligations and reve-
nue sharing of all parties to the transactions are
substantially the same and provided further that the
compensation arrangement or any other interest or right
of the sponsor and any affiliated person of such sponsor
is the same in each program, or, if different, the aggre-
gate compensation of the sponsor does not exceed the
lower of the compensation he would have received in any
one of the programs.

(2) Restricted and prohibited transactions.

(a) During the existence of a program and before it
has ceased operations, neither the sponsor nor any affili-
ate (excluding another program where the interest of the
sponsor is identical to or less than his interest in the first
program) shall acquire, retain, or drill for its own ac-
count any oil and gas interest in any prospect upon
which such program possesses an interest, except for
transactions which comply with WAC 460-34A-050
(1)(@)(A)(D). In the event the program abandons its in-
terest in a prospect, this restriction shall continue for one
year following abandonment. The geological limits of a
prospect shall be enlarged or contracted on the basis of
subsequently acquired geological data to define the pro-
ductive limits of a reservoir, and must include all of the
acreage determined by the subsequent data to be en-
compassed by such reservoir; provided however, that the
program shall not be required to expend additional funds
unless they are available from the initial capitalization
of the program or if the sponsor believes it is prudent to
borrow for the purpose of acquiring such additional
acreage. If the geological limits of a prospect as so en-
larged encompass any interest held by a sponsor or affil-
iate, that interest shall be sold to the program in
accordance with the provisions of WAC 460-34A-050
(1)(2)({)(C) above if the interest held by the sponsor at
the time of the prospect's enlargement has been proved
up by the program.

(b) A sponsor shall not take any action with respect to
the assets or property of the program which does not
primarily benefit the program, including among other
things:

(i) The utilization of program funds as compensating
balances for its own benefit, and

(ii) The commitment of future production.
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(c) All benefits from marketing arrangements or other
relationships affecting property of the sponsor and the
program shall be fairly -and equitably apportioned ac-
cording to the respective interests of each.

(d) Any agreements or arrangements which bind the
program must be fully disclosed in the prospectus.

(e) Anything to the contrary notwithstanding, a spon-
sor may never profit by drilling in contravention of his
fiduciary obligation to the participants.

(f) Neither the sponsor nor any affiliate shall render
to the program any oil field, equipage or drilling services
nor sell or lease to the program any equipment or related
supplies unless:

(i) Such person is engaged, independently of the pro-
gram and as an ordinary and ongoing business, in the
business of rendering such services or selling or leasing
such equipment and supplies to a substantial extent to
other persons in the oil and gas industry in addition to
programs in which he has an interest,

(ii) The compensation, price or rental therefor is
competitive with the compensation, price or rental of
other persons in the area engaged in the business of
rendering comparable services or selling or leasing com-
parable equipment and supplies which could reasonably
be made available to the program,

(iii) The drilling services are billed on either a per
foot, per day, or per hour rate, or some combination
thereof, and

(iv) Provided, that, if such person is not engaged in a
business within the meaning of subdivision (i), then such
compensation, price or rental shall be the cost of such
services, equipment or supplies to such person or the
competitive rate which could be obtained in the area
whichever is less.

(g) With the exception of compensation authorized by
WAC 460-34A-040, all services for which the sponsor
and any affiliated person is to receive compensation shall
be embodied in a written contract which precisely de-
scribes the services to be rendered and all compensation
to be paid.

(h) No loans may be made by the program to the
sponsor.

(i) On loans made available to the program by the
sponsor, the sponsor may not receive interest in excess of
its interest costs, nor may the sponsor receive interest in
excess of the amounts which would be charged the pro-
gram (without reference to the sponsor's financial abili-
ties or guarantees) by unrelated banks on comparable
loans for the same purpose and the sponsor shall not re-
ceive points or other financing charges or fees regardless
of the amount.

(3) Custody of program funds and properties.

(a) Funds of a program must not be commingled with
funds of any other entity and the prospectus must so
state. Advance payments to the sponsor or its affiliates
should be prohibited, except where necessary to secure
tax benefits of prepaid drilling costs. Advance payments
should not include nonrefundable payments for comple-
tion costs prior to the time that a decision is made that
the well or wells warrant a completion attempt.
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(b) Program properties may be held in the names of
nominees temporarily to facilitate the acquisition of
properties and for similar valid purposes. On a perma-
nent basis, program properties may be held in the name
of a special nominee entity organized by the general
partner provided the nominee's sole purpose is holding of
record title for oil and gas properties and it engages in
no other business and incurs no other liabilities.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-
83), § 460-34A—050, filed 9/14/83.]

WAC 460-34A-055 Farm-outs. (1) Disclosure.

(a) The prospectus shall state the circumstances under
which the sponsor may farm—out a prospect or lease, the
ability to farm-—out to other public programs of the
sponsor or its affiliates and any limitations on the ability
to farm—out to such public programs.

(b) If the sponsor or any of its affiliates enters into a
farm-out or other similar agreement with its program
all such transactions must be in accordance with these
guidelines and subject to the following conditions:

(i) The sponsor, exercising the standard of a prudent
operator shall determine that the farm-out is in the best
interests of the program, and

(ii) The terms of the farm—out are consistent with and
in any case no less favorable than those utilized in the
geographic area for similar arrangements.

(¢) No program lease will be farmed out, sold or
otherwise disposed of unless the sponsor, exercising the
standard of a prudent operator, determines:

(i) The program lacks sufficient funds to drill on the
leases and cannot obtain suitable alternative financing
for such drilling; or

(ii) The leases have been downgraded by events oc-
curring after assignment to the program so that drilling
would no longer be desirable for the program; or

(iii) Drilling on the leases would result in an excessive
concentration of program funds creating in the sponsor's
opinion undue risk to the program; or

(iv) The best interests of the program would be served
by the farm—out.

(2) Conflict of interest.

(a) The prospectus shall state that the decision with
respect to making a farm-out and the terms of a farm-
out to a program involve conflicts of interest, as the
sponsor may benefit from cost savings and reduction of
risk, and in the event of a farm—out to an affiliated pub-
lic program, the sponsor will represent both partnerships.

(b) The prospectus shall contain a statement regard-
ing farm—outs from a drilling or combination program to
another such program meeting the requirements of
WAC 460-34A-050 (1)(c).

(c) Except as required by WAC 460-34A-050
(1)(a)(i)(C) the prospectus shall state that the program
shall acquire only those leases that are reasonably ac-
quired for the stated purpose of the program and no
leases shall be acquired for the purpose of subsequent
sale or farm—out, unless the acquisition of such leases by
the program is made after a well has been drilled to a
depth sufficient to indicate that such an acquisition is
believed to be in the best interests of the program.
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(d) The prospectus shall state that the sponsor shall
not farm—out a lease for the primary purpose of avoiding
payment of sponsor's costs relating to drilling a lease or
prospect.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A-055, filed 9/14/83.]

WAC 460-34A-060 Rights and obligations of par-
ticipants. (1) Meetings. Meetings of the participants
may be called by the general partner(s) or by partici-
pants holding more than 10% of the then outstanding
units for any matters for which the participants may
vote as set forth in the limited partnership agreement or
charter document. Such call for a meeting shall be
deemed to have been made upon receipt by the general
partner of a written request from holders of the requisite
percentage of units stating the purpose(s) of the meet-
ing. The general partner shall deposit in the United
States mails within fifteen days after receipt of said re-
quest, written notice to all participants of the meeting
and the purpose of such meeting, which shall be held on
a date not Jess than thirty nor more than sixty days after
the date of mailing of said notice, at a reasonable time
and place.

(2) Annual and periodic reports.

(a) The partnership agreement or charter document
shall provide for the transmittal to each participant of
an annual report within 120 days after the close of the
fiscal year, and commencing with the year following in-
vestment of substantially all the program subscriptions,
a report within 75 days after the end of the first six
months of its fiscal year, containing, except as otherwise
indicated, at least the following information:

(i) Financial statements, including a balance sheet
and statements of income, partners' equity and changes
in financial position prepared in accordance with gener-
ally accepted accounting principles and accompanied by
a report of an independent certified public accountant or
independent public accountant stating that his examina-
tion was made in accordance with generally accepted
auditing standards and that in his opinion such financial
statements present fairly the financial position, results of
operations and the changes in financial position in ac-
cordance with generally accepted accounting principles
consistently applied, except that semiannual reports need
not be audited. Along with such financial statements
shall be a summary itemization, by type and/or classifi-
cation of the total fees and compensation, including any
overhead reimbursements, paid by the program, or indi-
rectly on behalf of the program, to the sponsor and af-
filiates of the sponsor. If compensation is paid on a
subordinated interest, a reconciliation of all such pay-
ments to the conditions precedent and limitations
thereto.

(ii) A description of each geological prospect in which
the program owns an interest, except succeeding reports
need contain only material changes, if any, regarding
such geological prospects.

(iii) A list of the wells drilled by such program (indi-
cating whether each of such wells has or has not been
completed), and a statement of the cost of each well
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completed or abandoned. Justification shall be included
for wells abandoned after production has commenced.

(iv) With respect to a program which compensates the
sponsor on a basis related to certain costs paid by the
sponsor, (A) a schedule reflecting the total program
costs, and where applicable, the costs pertaining to each
prospect, the costs paid by the sponsor and the costs paid
by the participants, (B) the total program revenues, the
revenues received or credited to the sponsor and the rev-
enues received or credited to the participants and (C) a
reconciliation of such expenses and revenues to the limi-
tations prescribed.

(v) Annually, beginning with the fiscal year succeed-
ing the fiscal year in which the program commenced op-
erations, a computation of the total oil and gas proven
reserves of the program and dollar value thereof at then
existing prices and of each participant's interest in such
reserve value. The reserve computations shall be based
upon engineering reports prepared by qualified indepen-
dent petroleum consultants. In addition, there shall be
included an estimate of the time required for the extrac-
tion of such reserves and the present worth of such re-
serves, with a statement that because of the time period
required to extract such reserves the present value of
revenues to be obtained in the future is less than if im-
mediately receivable. In addition to the annual compu-
tation and estimate required, as soon as possible, and in
no event more than 90 days after the occurrence of an
event leading to a reduction of such reserves of the pro-
gram of more than 10%, excluding reduction as a result
of normal production, a computation and estimate shall
be sent to each participant.

(b) By March 15 of each year, the general partner
must furnish a report to each participant containing such
information as is pertinent for tax purposes.

(c) Production purchase programs that are subject to
the continuing reporting requirements of the Securities
Exchange Act of 1934 and agree to make all such re-
ports available to participants on request, will not be re-
quired to transmit to participants reports other than the
annual reports required under subsection (a) above, and
the reports for tax purposes required by subsection (b)
above.

(d) The semiannual report shall contain a description
of all farm—outs including sponsors' justification, loca-
tion, time, to whom, and general description of terms.

(3) Access to program records.

(a) The general partner shall maintain a list of the
names and addresses of all participants at the principal
office of the partnership. Such list shall be made avail-
able for the review of any participant or his representa-
tive at reasonable times, and upon request either in
person or by mail the general partner shall furnish a
copy of such list to any participant or his representative
for the cost of reproduction and mailing.

(b) The participants and/or their accredited represen-
tatives shall be permitted access to all records of the
program, after adequate notice, at any reasonable time.
The sponsor shall maintain and preserve during the term
of the program and for four years thereafter all ac-
counts, books, and other relevant program documents.
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Notwithstanding the foregoing, the sponsor may keep
logs, well reports and other drilling data confidential for
a reasonable period of time.

(c) The sponsor shall agree to file with the adminis-
trator, if he so requests it, concurrently to their trans-
mittal to participants, a copy of each report made
pursuant to (3)(a) of this rule.

(4) Transferability of program interests. Restrictions
on assignment of units will be looked upon with disfavor.
Restrictions on the substitution of a limited partner are
generally disfavored and will be allowed only to the ex-
tent necessary to preserve the tax status of the partner-
ship and any restriction must be supported by opinion of
counsel as to its legal necessity.

[Statutory Authority: RCW 21.20.450, 83-19-035 (Order SDO-181—
83), § 460-34A—-060, filed 9/14/83.]

WAC 460-34A-065 Assessability and defaults. (1)
In appropriate cases there may be a provision for assess-
ability: Provided, however, That the maximum amount
for voluntary assessments shall not exceed 100% of ini-
tial subscriptions and for mandatory assessments shall
not exceed 25% of initial subscriptions, and provided
further, that in no case shall the total of all assessments
exceed 100% of initial subscriptions. All assessments
shall be made solely for the purpose of conducting sub-
sequent operation on prospects upon which evaluation
had begun during a program's initial operation, or on
leases sufficiently related to such prospects as to merit,
in the sponsor's judgment, additional operations to fully
develop those prospects. In such cases, the aggregate of-
fering price of the units as set forth in the application
shall include and show separately the basic unit offering
price and the maximum amount of the assessment.

(2) In the event of a default in all or a portion of the
payment of assessments, the participant's percentage in-
terest in the program represented by his unit should not
be subject to forfeiture, but may be subject to a reason-
able reduction for the failure of the participant to meet
his commitment. Provisions which conform to the fol-
lowing will be considered reasonable.

(a) For voluntary assessments,

(i) A proportionate reduction of the participant's per-
centage interest in revenues derived from future devel-
opment based on the ratio of his unpaid assessment to all
capital contributions and assessments used for such fu-
ture development, or

(ii) A subordination of the defaulting participant's
right to receive revenues from future development until
those nondefaulting participants who have paid the de-
faulting participant's assessment have received an
amount of revenues from revenues of the program from
future development equal to 300% of the proportionate
amount of the defaulted assessment which they paid.

(b) For mandatory assessments,

(i) A proportionate reduction of the participant's per-
centage interest in program revenues based on the ratio
of his unpaid assessment to all capital contributions and
assessments, or

(ii) A subordination of the defaulting participant's
right to receive revenues from the program until those
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nondefaulting participants who have paid the defaulting
participant's assessment have received an amount of rev-
enues from all revenues of the program equal to 300% of
the proportionate amount of the defaulted assessment
which they paid, or

(iii) Personal liability of a participant as to the
amount defaulted upon. The sponsor may enforce such
personal liability through the lien on the participant's
program interest, which permits the sponsor to withhold
and apply all revenues attributable to the participant to
the payment of any delinquent assessment. For purposes
of this subsection, voluntary assessments which a partic-
ipant has committed to pay will be considered manda-
tory assessments.

(c) In order to make any assessment, the sponsor shall
include with the call for such assessment a statement of
the purpose and intended use of the proceeds from such
assessment, a statement of the reduction to be imposed
for failure of the participant to meet the assessment, and
to the extent practicable, a summary of pertinent geo-
logical data on the relevant properties to which the as-
sessments relate.

(d) The above alternatives, set forth in (a) and (b),
are not exclusive and other provisions demonstrated to
be essentially equivalent to these alternatives may be
permitted by the administrator.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A—065, filed 9/14/83.]

WAC 460-34A-070 Voting rights of limited part-
ners. To the extent the law of the state of organization is
not inconsistent, the limited partnership agreement must
provide that holders of a majority of the then outstand-
ing units may, without the necessity for concurrence by
the general partner, vote to (1) amend the limited part-
nership agreement or charter document, (2) dissolve the
program, (3) remove the general partner and elect a new
general partner, (4) elect a new general partner if the
general partner elects to withdraw from the program,
(5) approve or disapprove the sale of all or substantially
all of the assets of the program, and (6) cancel any con-
tract for services with the sponsor or any affiliate with-
out penalty upon sixty days notice.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-
83), § 460-34A-070, filed 9/14/83.] )

WAC 460-34A-075 Minimum program capital, The
minimum amount of funds to activate a partnership
shall be sufficient to accomplish the objectives of the
program, including "spreading the risk." Any minimum
less than $1,000,000 will be presumed to be inadequate
to spread the risk of the public investors. In those in-
stances where it appears unlikely that the stated objec-
tives of the program can be achieved with the minimum
subscriptions, the administrator may require a greater
amount or a reduction of the stated objectives of the
program. Provision must be made for the return to pub-
lic investors of one hundred percent of paid subscriptions
in the event that the established minimum to activate
the program is not reached. All funds received prior to
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activation of the program must be deposited with an in-
dependent custodian, trustee, or escrow agent whose
name and address shall be disclosed in the prospectus.

[Statutory Authority: RCW 21.20.250 and 21.20.450. 83-19-035 (Or-
der SDO-181-83), § 460-34A—075, filed 9/14/83.]

WAC 460-34A-080 Temporary investment of pro-
ceeds. Until proceeds from the public offering are in-
vested in the program's operations, such proceeds may
be temporarily invested in short—term highly liquid in-
vestments, where there is appropriate safety of principal,
such as U.S. Treasury Bills.

[Statutory Authority: RCW 21.20.250 and 21.20.450. 83-19-035 (Or-
der SDO-181-83), § 460-34A-080, filed 9/14/83.]

WAC 460-34A-085 Return of unused proceeds. (1)
Any proceeds of the public offering of a drilling program
not used, or committed for use, in the program's opera-
tions within one year of the closing of the offering, ex-
cept for necessary operating capital, must be distributed
pro rata to the participants as a return of capital, and
without any deductions for selling and offering expenses.

(2) If a production purchase program sponsor has not
used, or committed for use, an amount equal to 80% of
the proceeds of the public offering which are available
for property acquisitions within one year of the closing
of the offering, such sponsor shall not be permitted to
continue offering interests in subsequent programs of a
similar nature, until such time as the requirement has
been met. If the production purchase program sponsor
has not used, or committed for use, an amount equal to
100% of the proceeds of the public offering which are
available for property acquisitions within two years of
the closing of the offering, any excess proceeds, except
for necessary operating capital, must be distributed pro
rata to the participants as a return on capital, and with-
out any charges for selling or offering expenses being
allocable to the return of capital.

[Statutory Authority: RCW 21.20.250 and 21.20.450. 83-19-035 (Or-
der SDO-181-83), § 460-34A~085, filed 9/14/83.]

WAC 460-34A-090 Deferred payments. (1) Ar-
rangements for deferred payments on account of the
purchase price of program interests may be allowed
when warranted by the investment objectives of the
partnership, but in any event such arrangements shall be
subject to the following conditions:

(a) The period of deferred payments shall coincide
with the anticipated cash needs of the program, but the
full amount of the purchase price shall be paid within
nine months of the date on which the program com-
mences operations,

(b) Selling commissions paid upon deferred payments
are collectible when such payment is made.

(c) The program shall not sell or assign the deferred
payments.

(2) In the event of a default in the payment of any
deferred payment when due, the participant's percentage
interests in the program shall not be subject to forfeiture
but may be subject to a reasonable reduction for failure
of the participant to meet his commitment. Reduction
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provisions will be considered reasonable if they conform
to the reduction provisions provided for in WAC 460
34A-065 (2)(b) relating to defaults of mandatory as-
sessments.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-
83), § 460-34A—090, filed 9/14/83.]

WAC 460-34A-095 Cash redemption values. When
cash redemption values of units are computed, such
value must be clearly based on appraisal of properties by
qualified independent petroleum consultants. Any evalu-
ation by company personnel must be based on such in-
dependent appraisals. Any redemption must be for cash.
No redemption shall be considered effective until after
cash payments have been paid to the participants.

{Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-
83), § 460-34A-095, filed 9/14/83.]

WAC 460-34A-100 Future exchange. (1) No spon-
sor or any affiliate shall make or cause to be made any
offer to a participant to exchange his units for a security
of any company, unless:

(a) Such offer is made after the expiration of two
years after such program commenced operations;

(b) Such offer is made to all participants;

(¢) Such offer, if made by a third party to the sponsor
or principal underwriter, or any affiliate of such sponsor
or principal underwriter, is on a basis not more advanta-
geous to such sponsor, principal underwriter or affiliate
than to participants;

(d) The value of the security or other consideration
offered is at least equivalent to the value of the units;

(e) The value of any reserves used in computing the
exchange ratio is supported by an appraisal prepared by
an independent petroleum consultant within 120 days of
the date such exchange is to be made; the value of any
undeveloped acreage used in computing the exchange
ratio is at cost unless fair market value, as evidenced by
supporting data, is higher; and the value of other assets
used in computing the exchange ratio is based upon au-
dited financial statements prepared in accordance with
generally accepted accounting principles consistently ap-
plied, and

(f) The offer is made pursuant to all registration re-
quirements under both federal and state laws.

(2) For the purposes of this section, an "offer of ex-
change" includes any security of a program which is
convertible into a security issued by the sponsor or an-
other issuer.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A-100, filed 9/14/83.]

WAC 460-34A-105 Reinvestment of revenmues. No
offering will be approved by the administrator that in-
cludes a provision which requires that the participant
reinvest his share of distributable cash distributions.
Subject to compliance with applicable securities laws, a
program may make available to its participants a volun-
tary plan for systematic reinvestments in such program
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or in any other program. No sales commissions may be
charged the participants, however, for effecting such re-
investment.

[Statutory Authority: RCW 21.20.450, 83—-19-035 (Order SDO-181—
83), § 460-34A-105, filed 9/14/83.]

WAC 460-34A-110 Distribution of revenues. From
time to time and not less often than quarterly, the spon-
sor will review the program's accounts to determine
whether cash distributions are appropriate. The program
will distribute pro rata to the participants' funds re-
ceived by the program and allocated to their accounts
which the sponsor deems unnecessary to retain in the
program. Cash distributions from the program to the
sponsor shall only be made out of funds properly allo-
cated to the sponsor's account.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A-110, filed 9/14/83.]

WAC 460-34A-112 Selling of units. (1) Compensa-
tion to broker—dealers shall be a cash commission. Inde-
terminate compensation to broker—dealers, such as
overriding interest and net profit interests, for example,
is prohibited. In the absence of a firm underwriting,
warrants or options to broker—dealers are prohibited.

(2) Compensation to wholesale dealers must be a cash
commission, must be reasonable and must be fully
disclosed.

(3) Sales commissions based on assessment of units
are prohibited.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A—112, filed 9/14/83.]

WAC 460-34A-115 Sales materials and marketing
restrictions. (1) Sales literature. Sales literature, includ-
ing without limitation, books, pamphlets, movies, slides,
article reprints, and television and radio commercials,
sales presentations (including prepared presentations to
prospective participants at group meetings) and all other
advertising used in the offer or sale of units shall con-
form in all applicable respects to filing, disclosure and
adequacy requirements currently imposed on the sale of
corporate securities under chapter 460-28A WAC.
When periodic or other reports, except those required by
and filed with the Securities and Exchange Commission,
furnished to participants in prior programs are furnished
to prospective participants in a program not yet sold,
such reports will be treated as sales literature subject to
the above requirements. Sales literature shall not be so
excessive in size or amount as to detract from the pro-
spectus, nor shall any sales literature be used by securi-
ties broker—dealers or agents unless such literature has
been approved by the sponsor in writing.

(2) Group meetings. All advertisements of, and ora! or
written invitations to "seminars" or other group meet-
ings at which units are to be described, offered or sold
shall clearly indicate that the purpose of such meeting is
to offer such units for sale, the minimum purchase price
thereof, the suitability standards to be employed, and the
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name of the person selling the units. No cash, merchan-
dise or other items of value shall be offered as an in-
ducement to any prospective participants to attend any
such meeting.

(3) Supplementary material (including prepared pre-
sentations for group meetings) must be submitted to the
administrator in advance of use, and its use must either
be preceded by or accompanied with an effective
prospectus.

(4) The provisions of this section shall not apply to
meetings consisting only of representatives of securities
broker—dealers.

[Statutory Authority: RCW 21.20.450. 83~19-035 (Order SDO-181~
83), § 460-34A-115, filed 9/14/83.]

WAC 460-34A-120 Contents of the prospectus. (1)
The following information shall be included in the pro-
spectus of each program.

(a) Initial information:

(i) Information on cover page. There should be set
forth briefly on the cover page of the prospectus a sum-
mary which should include the following: The title and
general nature of the units being offered; the maximum
aggregate amount of the offering; the minimum amount
of net proceeds; the minimum subscription price; the pe-
riod of the offering; the maximum amount of any sales
or underwriting commissions to be paid (or, if none, or if
such commissions are paid by the sponsor); the nature of
any sharing arrangement and fees; the estimated amount
to be paid during the first twelve months following com-
mencement of operations for administrative and similar
services.

(ii) Sales to appropriate persons. There should be set
forth in the second page of the prospectus, the suitability
requirements for participants as set forth in WAC 460-
34A-025.

(b) Definitions. Technical terms used in the prospec-
tus should be defined either in a glossary or as they ap-
pear in the prospectus.

(c) Risk factors. Offerees should be advised in a care-
fully organized series of short, concise paragraphs, under
subcaptions where appropriate, of the risks to be consid-
ered before making an investment in the program. These
paragraphs should include a cross-reference to further
information in the prospectus. In particular, in those
cases where the sponsor has elected the compensation
arrangement described in WAC 460-34A-040(2), there
should be set forth the fact that there is a conflict where
the sponsor must decide whether to complete a well
which is anticipated to have a marginal return since the
tangible costs he would incur would not appear to war-
rant his investment, although completion of the well
would be in the best interests of the participants.

(d) Business experience. The business experience of
the sponsor(s), including general partner(s), principal
officers of a corporate general partner (chairman of the
board, president, vice president, treasurer, secretary or
any person having similar authority or performing like
function) and others responsible for the program, shall
be prominently disclosed in the prospectus, such disclo-
sure indicating their business experience for the past ten
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years. The lack of experience or limited experience of
the sponsor, or other person supplying services to the
program, shall be prominently disclosed in the
prospectus.

(e) Compensation:

(i) All indirect and direct compensation which may be
paid by the program to the sponsor or any affiliate of
every type and from every source shall be summarized in
tabular form and in narrative where appropriate to fully
disclose material information, in one location, in the
forepart of the prospectus. Also include estimates of all
actual and necessary direct expenses paid or incurred or
to be paid or incurred by the sponsor for a period of
three years in connection with its operations of a pro-
gram for which the sponsor is to be reimbursed out of
capital contributions and program revenues. Such table
shall also include administrative and similar charges for
services.

(ii) In a program where the sponsor elects to receive a
promotional interest in the form of a subordinated per-
centage of the working interest, whether determined in
accordance with the formula stated in WAC 460-34A—
040 (3)(a)(i) or (ii), the following factor shall be dis-
closed: The sponsor shall be entitled to receive program
revenues attributable to this subordinated percentage of
the working interest after the participants have had pro-
gram revenues credited or allocated to their respective
accounts in an amount sufficient to trigger the subordi-
nated percentage of the working interest in favor of the
sponsor. This method of crediting program revenues is
an allocation method and does not necessarily result in
the distribution of cash to participants. Distribution of
cash will be delayed to the extent such allocated reve-
nues are applied in satisfaction of program or prospects
costs and expenses attributable to the participants.

(iii) In a program where the sponsor elects to receive
a promotional interest in the form of a subordinated
percentage of the working interest based upon the for-
mula stated in WAC 460-34A-040 (3)(a)(i), the fol-
lowing factor shall be disclosed: It is possible that the
sponsor may receive cash distributions prior to partici-
pants receiving the same since revenues of participants
which might otherwise be available for distribution to
participants incurred before the sponsor commenced
sharing in program revenues or because such revenues
could be used to pay the participants costs and expenses
arising out of developments, production, and operations
of other program prospects which have not attained the
status set forth in the formula stated in WAC 460-34A—
040 (3)(a)(i).

(f) Use of proceeds. State the purposes for which the
net proceeds to the program are intended to be used and
the approximate amount and percentages intended to be
used for each such purpose. Also state the minimum ag-
gregate amount necessary to initiate the program and
the disposition of the funds raised if they are not suffi-
cient for the purpose.

(g) Deferred payment schedule. If deferred payments
are called for or allowed, the schedule of payment shall
be set forth.
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(h) Assessments. If provisions for assessments are
provided, the method of assessment and the penalty for
default shall be prominently set forth.

(i) Investment objectives and policies. Describe the
investment objectives and policies of the program (indi-
cating whether they may be changed by the general
partner without a vote of the limited partners) and, if
and to the extent that the sponsor is able to do so, the
approximate percentage of assets which the program
may invest in any one type of investment. State the ap-
proximate percentage of exploratory and developmental
drilling to be done by the program, the method of ac-
quisition of leases, including information as to possible
farm—outs, and the approximate percentage of develop-
ment drilling to be done through acquisition of offsetting
leases as opposed to development of drilling sites ac-
quired in the exploratory state. State also the expected
percentage of leases where the program will not have
control of drilling and operation.

(j) Farm—outs. The prospectus shall disclose in tabular
form an estimate of such expenses to be charged to the
program showing direct expenses and general and ad-
ministrative overhead separately, and the sponsor must
demonstrate that it has a reasonable basis for such esti-
mates. The estimate of general and administrative over-
head shall be broken down into the various types of
services and costs, with a separate breakdown for sala-
ries to officers, directors and other principals of the
sponsor and any affiliate of the sponsor; a summary of
the manner in which such expenses are allocated shall be
included. In addition, the prospectus shall disclose in
tabular form for each program formed in the last three
years the dollar amount of the expenses so charged and
allocated, and the percentage of subscriptions raised re-
flected thereby.

(k) Description of oil and gas interests. State the lo-
cation and describe the general character of all materi-
ally important oil and gas interests now held or presently
intended to be acquired by the program.

(1) "Performance,” when required or permitted by the
administrator, shall contain the following information:

(i) The previous program experience of the sponsor
and other relevant parties shall be disclosed in the pro-
spectus for all programs during the past five years
which:

(A) Involved a public offering registered under state
or federal securities laws;

(B) Involved a private or limited offering, the results
of which are material to an informed investment decision
by the offeree.

(ii) Information on previous programs shall include,
but not be limited to, the following:

(A) Name of the program, including the type of legal
entity and state of incorporation or organization;

(B) The effective date of the offering, the date it
commenced operations and the date of dissolution or
termination, or if it is continuing;

(C) The total amount of units, the gross amount of
capital raised by the program, the number of partici-
pants, and the amount of investment of the sponsor, if
applicable;
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(D) The drilling results of the program, including the
number of gross and net wells drilled, both oil and gas,
both exploratory and developmental, and both successful
and unsuccessful;

(E) Total dollar amounts of federal tax deductible
items passed on to participants;

(F) Income credited and cash distributed to partici-
pants and the sponsor;

(G) Compensation and fees to the sponsor and its af-
filiates, segregated as to type;

(H) Disclosure of any development wells drilled which
did not or have not returned the investment therein
within four years;

(I) Such additional or different disclosures of the suc-
cess or failure of the programs as may be permitted or
required by the administrator.

(iii) All of the foregoing information shall be set forth
on a cumulative basis for each program, and in tabular
form wherever possible.

(iv) The following caveat should be prominently fea-
tured in the presentation of the foregoing information:
"1t should not be assumed that participants in the offer-
ing covered by this prospectus will experience returns, if
any, comparable to those experienced by investors in
prior programs.

(v) The foregoing information shall be supported in
the application by an affidavit of the sponsor that the
performance summary is a fair representation of the in-
formation containing the audited financial statement or
the federal income tax returns of the program or in
other reports or data of the program or sponsor.

(m) Operating data. Include appropriate data with
respect to each property which is separately described in
answer to paragraph (j) above.

(n) The program:

(i) Date of formation.

(ii) Place of formation.

(iii) Sponsor.

(iv) Address and telephone number of the program
and the sponsor. '

(v) Duration.

(vi) Information called for in items (i) through (v)
hereof shall be given for any other programs in which
the program invests.

(0) Summary of terms of the program:

(i) Powers of the sponsor.

(ii) Rights and liabilities of the participants.

(iii) Allocation of costs and revenues.

(iv) Termination and dissolution.

(v) Meetings and reports.

(vi) Indemnification to sponsor.

(vii) Amendment of partnership agreement.

(viii) Provision for additional assessments.

(ix) Other pertinent matters.

(p) Federal tax consequences:

(i) A summary of an opinion of tax counsel acceptable
to the administrator or a ruling from the IRS covering
federal tax questions relative to the program, which may
be based on reasonable assumptions described in the
opinion letter. To the extent the opinion of counsel or
IRS ruling is based on the maintenance of or compliance
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with certain requirements or conditions by the
sponsor(s), the prospectus shall to the extent practicable
contain representations that such requirements or condi-
tions have been met and that the sponsors shall use their
best efforts to continue to meet such requirements or
conditions.

(ii) Tax treatment of the program.

(iii) Tax treatment of the participants.

(iv) Allocation of intangible drilling deductions, de-
preciation, depletion allowances.

(v) Method of allocation of losses or profits and cash
distributions upon transfer of a unit or the rights to in-
come Or revenues.

(vi) Any other pertinent information applicable to the
tax shelter aspects of the investment.

(vii) Possibility of requirement for filing tax returns
with states in which prospects are located.

(viii) In all programs where applicable, the prospectus
shall disclose that participants will have to pay federal
income taxes upon program revenues allocated to their
respective accounts which revenues are not distributed to
the participants, but rather are used to pay other pro-
gram or prospect costs attributable to their respective
accounts.

(q) Units:

(i) Amount.

(ii) Minimum purchase.

(iii) Assessability.

(iv) Transferability.

(v) Voting rights.

(vi) Redemption provisions, including the basis for
appraisal.

(r) Plan of distribution:

(i) Discounts and commissions.

(ii) Estimated fees and expenses paid or reimbursed
by the program.

(iii) Indemnification and hold harmless provisions.

(iv) Terms of payment.

(v) Identity of underwriter, managing dealer and/or
principal selling agent.

(vi) Type of underwriting—best efforts or firm
commitment.

(vii) Minimum and maximum sales.

(viii) Escrow provisions.

(ix) Material relationship of underwriter to the pro-
gram, if any.

(s) Pending legal proceedings. Briefly describe any le-
gal proceedings to which the program or the sponsor is a
party which is material to the program and any material
legal proceedings between sponsor and participants in
any prior program of the sponsor. Also, describe any
material legal proceedings to which any of the program's
or sponsor's property is subject.

(t) Conflicts of interest and transactions with affili-
ates. Describe fully any transactions and the dollar
amount thereof which may be entered into between the
program and the sponsor or any affiliate. Include a full
description of the material terms of any agreement and
the dollar amount thereof between the program and the
sponsor or any affiliate. Where the sponsor originates or
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promotes other programs, describe the equitable princi-
ples which will apply in resolving any conflict between
the programs. In the case where the program has been in
existence, include all transactions and contracts of the
program with the sponsor or any affiliate during the pe-
riod of such existence. All conflicts shall be set forth in
one section and shall be denominated with the title of
this subsection.

(u) Interest of affiliates in program property. If within
the past five years the sponsor or any affiliate has been
in the chain of title or had a beneficial interest in any
property to be acquired by the program this fact must be
disclosed.

(v) Interest of counsel and experts in the sponsor or
program. Where counsel for the selling representatives
or the sponsor are named in the prospectus as having
passed upon the legality of the units being registered or
upon other legal matters in connection with the registra-
tion or offering of such units, there should be disclosed
in the conflict of interests section in the prospectus the
nature and amount of any direct or indirect material in-
terest of any such counsel, other than legal fees to be
received by such counsel, in the sponsor or any affiliate.
Any such interest received or to be received in connec-
tion with the registration or offering of the units being
registered, including the ownership or receipt by counsel,
or by members of the firm participating in the matter, of
securities of the sponsor or any affiliate of the program,
for services shall be disclosed. Employment by the spon-
sor, other than retainer as legal counsel, should be dis-
closed in the prospectus.

(w) Investment Company Act of 1940. Where benefi-
cial interests of a program are to be sold, treatment un-
der the Investment Company Act of 1940 must be
disclosed.

(x) Financial statements. As provided in WAC 460—
34A-125.

(y) Additional information. Any additional informa-
tion which is material should be included.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-
83), § 460-34A—120, filed 9/14/83,]

WAC 460-34A-125 Financial information required
on applications. The sponsor or the program shall pro-
vide as an exhibit to the application or where indicated
below shall provide as part of the prospectus, the follow-
ing financial information and financial statements:

(1) Balance sheet of general partner.

(a) Corporate general partner. A balance sheet of any
corporate general partners as of the end of their most
recent fiscal year, prepared in accordance with generally
accepted accounting principles and accompanied by an
auditor's report containing an unqualified opinion of an
independent certified public accountant or independent
public accountant, and an unaudited balance sheet as of
a date not more than ninety days prior to the date of
filing. Such statements shall be included in the
prospectus.

(b) Other general partners. A balance sheet for each
noncorporate general partner (including individual part-
ners or individual joint ventures of a sponsor) as of a
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time not more than ninety days prior to the date of filing
an application; such balance sheet, which may be unau-
dited, should conform to generally accepted accounting
principles and shall be signed and sworn to by such gen-
eral partners. A representation of the amount of such
net worth must be included in the prospectus.

(2) Statement of income for corporate general part-
ners. A statement of income for the last fiscal year of
any corporate general partner (or for the life of the cor-
porate general partner, if less) prepared in accordance
with generally accepted accounting principles and ac-
companied by an auditor's report containing an unquali-
fied opinion of an independent certified public
accountant or independent public accountant, and an
unaudited statement for any interim period ending not
more than ninety days prior to the date of filing an
application.

(3) Balance sheet of program. As part of the prospec-
tus, a balance sheet of the program as of the end of its
most recent fiscal year prepared in accordance with
generally accepted accounting principles and accompa-
nied by an auditor's report containing an unqualified
opinion of an independent certified public accountant or
independent public accountant, and an unaudited bal-
ance sheet as of a date not more than ninety days prior
to the date of filing.

(4) Statements of income, partner's equity, and
changes in financial position of program. As part of the
prospectus, if the program has been formed and owns
assets, statements of income, statements of partner's eq-
uity, and statements of changes in financial position for
the program for each of the last three fiscal years of the
program (or for the life of the program, if less), all of
which statements shall be prepared in accordance with
generally accepted accounting principles and accompa-
nied by an auditor's report containing an unqualified
opinion of an independent certified public accountant or
independent public accountant, and unaudited state-
ments for any interim period ending not more than
ninety days prior to the date of filing an application.

(5) Cash flow statement of program. As part of the
prospectus, if the program has been formed and owns
assets, a cash flow statement, which may be unaudited,
for the program for each of the last three fiscal years of
the program (or for the life of the program, if less) and
unaudited statements for any interim period between the
end of the latest fiscal year and the date of the balance
sheet furnished, and for the corresponding interim period
of the preceding years.

(6) Filing of other statements. Upon request by an
applicant, the administrator may, where consistent with
the protection of investors, permit the omission of one or
more of the statements required under this section and
the filing, in substitution thereof, of appropriate state-
ments verifying financial information having comparable
relevance to an investor in determining whether he
should invest in the program.

[Statutory Authority; RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A-125, filed 9/14/83 ]
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WAC 460-34A-130 Opinions of counsel. (1) The
application for qualification shall contain a favorable
ruling from the IRS or an opinion of counsel to the ef-
fect that the program will be treated as a "partnership"
and not as an "association taxable as a corporation” for
federal income tax purposes. An opinion of counsel shall
be in form satisfactory to the administrator and shall be
unqualified except to the extent permitted by the ad-
ministrator. However, an opinion of counsel may be
based on reasonable assumptions, such as (a) facts or
proposed operations as set forth in the prospectus and
organization document; (b) the absence of future
changes in applicable laws; (c) compliance with certain
procedures such as the execution and delivery of certain
documents and the filing of a certificate of limited part-
nership or an amended certificate, and (d) the continued
maintenance of or compliance with certain financial,
ownership or other requirements by the sponsor or gen-
eral partner. The administrator may request from coun-
sel as supplemental information such supporting legal
memoranda and an analysis as he shall deem appropri-
ate under the circumstances. To the extent the opinion
of counsel or IRS ruling is based on the maintenance of
or compliance with certain requirements or conditions by
the sponsor or general partner, the prospectus shall con-
tain representations that such requirements or conditions
will be met and the partnership agreement shall, to the
extent practicable, contain provisions requiring such
compliance.

There shall be included also an opinion of counsel to
the effect that the units being offered will be duly auth-
orized or created and validly issued interests in the pro-
gram, and that the liability of the participants will be
limited to their respective capital contributions, except
as set forth in the prospectus.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-
83), § 460-34A-130, filed 9/14/83.]

WAC 460-34A-135 Liability and indemnification.
The sponsors shall not attempt to pass on to participants
the unlimited liability imposed upon them by law except
that the program agreement may provide for indemnifi-
cation of the sponsor(s) under the following circum-
stances and in the manner and to the extent indicated:

(1) In any threatened, pending or completed action,
suit or proceeding to which the sponsor was or is a party
or is threatened to be made a party by reason of the fact
that he is or was the sponsor of the program (other than
an action by or in the right of the program) involving an
alleged cause of action for damages arising from the
performance of oil and gas activities including explora-
tion, development, completion, or operation or other ac-
tivities relative to management and disposition of oil and
gas properties or production from such properties, the
program may indemnify such sponsor against expenses,
including attorneys' fees, judgments and amounts paid in
settlement actually and reasonably incurred by him in
connection with such action, suit or proceeding if the
sponsor acted in good faith and in a manner he reason-
ably believed to be in or not opposed to the best interests
of the program, and provided that his conduct does not
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constitute gross negligence, wilful or wanton misconduct,
or a breach of his fiduciary obligations to the partici-
pants. The termination of any action, suit of proceeding
by judgment, order or settlement shall not, of itself, cre-
ate a presumption that the sponsor did not act in good
faith and in a manner which he reasonably believed to
be in or not opposed to the best interests of the program.

(2) In any threatened, pending or completed action or
suit by or in the right of the program, to which the
sponsor was or is a party or is threatened to be made a
party, involving an alleged cause of action by a partici-
pant or participants for damages arising from the activi-
ties of the sponsor in the performance of management of
the internal affairs of the program as prescribed by the
program agreement or by the law of the state of organi-
zation, or both, the program may indemnify such spon-
sor against expenses, including attorneys' fees, actually
and reasonably incurred by him in connection with the
defense or settlement of such action or suit if he acted in
good faith and in a manner he reasonably believed to be
in or not opposed to the best interests of the program as
specified in this subsection (2), except that no indemni-
fication shall be made in respect of any claim, issue or
matter as to which the sponsor shall have been adjudged
to be liable for negligence, misconduct, or breach of
fiduciary obligation in the performance of his duty to the
program as specified in this subsection (2), unless and
only to the extent that the court in which such action or
suit was brought shall determine upon application, that,
despite the adjudication of liability but in view of all
circumstances of the case, such person is fairly and rea-
sonably entitled to indemnity for such expenses which
such court shall deem proper.

(3) To the extent that a sponsor has been successful
on the merits or otherwise in defense of any action, suit
or proceeding referred to in subsection (1) or (2) above,
or in defense of any claim, issue or matter therein, the
program may indemnify him against the expenses, in-
cluding attorneys' fees, actually and reasonably incurred
by him in connection therewith,

(4) Any indemnification under subsection (1) or (2)
above, unless ordered by a court, shall be made by the
program only as authorized in the specific case and only
upon a determination by independent legal counsel in a
written opinion that indemnification of the sponsor is
proper in the circumstances because he has met the ap-
plicable standard of conduct set forth in subsection (1)
or (2) above.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181—
83), § 460-34A—135, filed 9/14/83.]

WAC 460-34A-200 Regulation B filings. An issuer
filing with the Securities and Exchange Commission un-
der Regulation B must register its offering in the state of
Washington pursuant to registration by qualification,
RCW 21.20.210, and this chapter.

[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO—181—
83), § 460-34A~200, filed 9/14/83.]
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CHAPTER

Amendment of declaration of trust. [Order 304, §
460-36A—010, filed 2/28/75, effective 4/1/75.
Formerly chapter 460-36 WAC.] Repealed by 83—
19-036 (Order SDO-180-83), filed 9/14/83. Statu-
tory Authority: RCW 21.20.450.

Investment policy. [Order 304, § 460-36A—015, filed
2/28/75, effective 4/1/75. Formerly chapter 460-36
WAC.] Repealed by 83-19-036 (Order SDO-180-
83), filed 9/14/83. Statutory Authority: RCW
21.20.450.

Minimum net capital. [Order 304, § 460-36A-020,
filed 2/28/75, effective 4/1/75. Formerly chapter
460-36 WAC.] Repealed by 83-19-036 (Order
SDO-180-83), filed 9/14/83. Statutory Authority:
RCW 21.20.450.

Annual expenses. [Order 304, § 460-36A-025, filed
2/28/75, effective 4/1/75. Formerly chapter 460-36
WAC.] Repealed by 83-19-036 (Order SDO-180-
83), filed 9/14/83. Statutory Authority: RCW
21.20.450.

Investment and activities. [Order 304, § 460-36A~
030, filed 2/28/75, effective 4/1/75. Formerly chap-
ter 460-36 WAC.] Repealed by 83-19-036 (Order
SDO-180-83), filed 9/14/83. Statutory Authority:
RCW 21.20.450.

Period of investment advisory contract. [Order 304, §
460-36A-035, filed 2/28/75, effective 4/1/75.
Formerly chapter 460-36 WAC.] Repealed by 83—
19-036 (Order SDO-180-83), filed 9/14/83. Statu-
tory Authority: RCW 21.20.450.

Number and election of trustees. [Order 304, § 460~
36A-040, filed 2/28/75, effective 4/1/75. Formerly
chapter 460-36 WAC.] Repealed by 83-19-036 (Or-
der SDO-180-83), filed 9/14/83. Statutory Author-
ity: RCW 21.20.450.

Removal of trustees. [Order 304, § 460-36A—045,
filed 2/28/75, effective 4/1/75. Formerly chapter
460-36 WAC.] Repealed by 83-19-036 (Order
SDO-180-83), filed 9/14/83. Statutory Authority:
RCW 21.20.450.

Terms and conditions of securities. [Order 304, §
460-36A—050, filed 2/28/75, effective 4/1/75.
Formerly chapter 460-36 WAC.] Repealed by 83—
19-036 (Order SDO-180-83), filed 9/14/83. Statu-
tory Authority: RCW 21.20.450.

Annual meetings. [Order 304, § 460-36A—055, filed
2/28/75, effective 4/1/75. Formerly chapter 460-36
WAC.] Repealed by 83-19-036 (Order SDO-180—
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83), filed 9/14/83. Statutory Authority: RCW
21.20.450.

460-36A-060 Annual reports. [Order 304, § 460-36A-060, filed
2/28/75, effective 4/1/75. Formerly chapter 460-36
WAC.] Repealed by 83-19-036 (Order SDO-180~
83), filed 9/14/83. Statutory Authority: RCW
21.20.450.

460-36A—065 Inspection of records. [Order 304, § 460-36A-065,
filed 2/28/75, effective 4/1/75. Formerly chapter
460-36 WAC.] Repealed by 83-19-036 (Order
SDO-180-83), filed 9/14/83. Statutory Authority:
RCW 21.20.450.

460-36A—070 Disclosure on distribution. [Order 304, § 460-36A—
070, filed 2/28/75, effective 4/1/75. Formerly chap-
ter 460-36 WAC.] Repealed by 83-19-036 (Order
SDO-180-83), filed 9/14/83. Statutory Authority:
RCW 21.20.450.

460-36A-075 Termination of trust. [Order 304, § 460-36A-075,
filed 2/28/75, effective 4/1/75. Formerly chapter
460-36 WAC.] Repealed by 83-19-036 (Order
SDO-180-83), filed 9/14/83. Statutory Authority:
RCW 21.20.450.

WAC 460-36A-100 Definitions of terms. For the
purposes of this chapter, the following definitions shall
apply.

(1) "Administrator” means the administrator of secu-
rities of the department of licensing,.

(2) "Adviser" means the person(s) or entity responsi-
ble for directing or performing the day—to—~day business
affairs of a real estate investment trust (REIT), includ-
ing a person or entity to which an adviser subcontracts
substantially all such functions. To the extent the provi-
sions of these rules are germane they shall apply to self-
administered REITs.

(3) "Average invested assets" for any period shall
mean the average of the aggregate book value of the as-
sets of the trust invested, directly or indirectly, in equity
interests in and loans secured by real estate, before re-
serves for depreciation or bad debts or other similar
noncash reserves computed by taking the average of
such values at the end of each month during such period.

(4) "Declaration of trust" means the declaration of
trust, certificate or or articles of incorporation or other
governing instrument pursuant to which a REIT is
organized.

(5) "Independent trustee(s)” means the trustee(s) of a
REIT who are not affiliated, directly or indirectly, with
an adviser of the REIT, whether by ownership of, own-
ership interest in, employment by, any business or pro-
fessional relationship with, or serves as an officer or
director of, such adviser or an affiliated business entity
of such adviser. Independent trustees shall also mean
those who perform no other services for the REIT, ex-
cept as trustee(s). An indirect relationship shall include
circumstances in which a member of the immediate
family of a trustee has one of the foregoing relationships
with an adviser of the REIT or the REIT for which he
or she serves as trustee.

(6) "Leverage" means the aggregate amount of in-
debtedness of a REIT for money borrowed (included
purchase money mortgage loans) outstanding at any
time, both secured and unsecured.

(7) "Net assets" means the total assets (other than
intangibles) at cost before deducting depreciation or
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other noncash reserves less total liabilities, calculated at
least quarterly on a basis consistently applied.

(8) "Net income" for any period shall mean total rev-
enues applicable to such period, less the expenses appli-
cable to such period other than additions to reserves for
depreciation or bad debts or other similar noncash
reserves.

(9) "Real estate investment trust” ("REIT") is a cor-
poration, trust or association (other than a real estate
syndication) which is engaged primarily in investing in
equity interests in real estate (including fee ownership
and leasehold interests) or in loans secured by real estate
or both.

(10) "Shares" means shares of beneficial interest or of
common stock of a REIT of the class that has the right
to elect the trustees of such REIT.

(11) "Shareholders" of a REIT means the registered
holders of its shares.

(12) "Total operating expenses” for any period shall
mean all cash operating expenses, including additional
expenses paid directly or indirectly by the REIT to the
adviser, its affiliates, or third parties based upon their
relationship with the REIT, including loan administra-
tion, servicing, engineering, inspection and all other ex-
penses paid by the REIT, except the expense related to
raising capital, for interest, taxes, and direct property
acquisition, operation, maintenance and management
costs.

(13) "Trustee(s)" means the member(s) of the board
of trustees or directors or other body which manages the
REIT.

(14) "Unimproved real property" means the property
of a REIT which has the following three characteristics:
(1) An equity interest in property which was not ac-
quired for the purpose of producing rental or other
operating income, (2) has no development or construc-
tion in process on such land, and (3) no development or
construction on such land is planned in good faith to
commence on such land within one year.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180-
83), § 460-36A-100, filed 9/14/83.]

WAC 460-36A-105 Fairness of REIT offerings.
The offer or sale of securities of a REIT may be deemed
fair and equitable to public investors if any applicable
statute of the jurisdiction in which the REIT is orga-
nized or its declaration of trust or any other operative
instrument which may not be amended without the ap-
proval of the holders of at least a majority of the out-
standing shares of the REIT contains provisions which
satisfy the rules of this chapter 460-36A WAC. Regis-
tration applications not conforming to the rules of this
chapter shall be looked upon with disfavor, unless for
good cause shown specific rules are waived by the ad-
ministrator. A public offering of equity securities of a
REIT other than shares (i.e., voting shares) will be
looked upon with disfavor unless it can be demonstrated
that the shares of the REIT are publicly held. The vot-
ing rights per share of equity securities of the REIT
(other than the publicly held equity securities of the
REIT) sold in a private offering shall not exceed voting
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rights which bear the same relationship to the voting
rights of the publicly held shares of the REIT as the
consideration paid to the REIT for each privately of-
fered REIT share bears to the book value of each out-
standing publicly held share.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-105, filed 9/14/83.]

WAC 460-36A-110 Trustees. (1) The REIT shall
have a minimum of three trustees, each of whom (other
than a trustee elected to fill the unexpired term of an-
other trustee) is elected by the shareholders of the
REIT, for a term not exceeding one year. Independent
trustees shall nominate replacements for vacancies
amongst the independent trustees' positions.

(2) The trustees shall establish written policies on in-
vestments and borrowing and shall monitor the adminis-
trative procedures, investment operations and
performance of the REIT and the adviser to assure that
such policies are carried out. The trustees may establish
such committees as they deem appropriate (provided the
majority of the members of each committee are inde-
pendent trustees).

(3) No trustee, officer, or adviser of the REIT or any
person affiliated with such a person shall, directly or in-
directly, purchase any asset from the REIT or acquire
any asset for the purpose of reselling it to the REIT
except,

(a) initially to accumulate a portfolio of investments
for the REIT under circumstances which are fully dis-
closed, including the cost of such property to the affili-
ate, in the prospectus by which the shares of the REIT
are first offered to the public, or

(b) thereafter, to purchase property to be acquired by
the REIT upon completion of financing arrangements by
the REIT.

(4) A trustee may be removed by the vote or written
consent of the holders of a majority of the outstanding
shares of the REIT and can be removed at a special
meeting. The declaration of trust of the REIT shall pro-
vide for a call of a special meeting of shareholders for
the purpose of removing a trustee in a manner consistent
with the provisions of WAC 460-36A-130.

(5) The declaration of trust shall specifically charge
the independent trustees of the REIT with a fiduciary
duty to the shareholders to supervise the relationship of
the REIT with the adviser. The declaration of trust shall
set forth specific requirements for the approval by at
least a majority of the independent trustees of matters to
which this section and WAC 460-36A-115, 460-36A—
125, 460-36A-155, 460-36A-160, 460-36A—165, 460—
36A-170, 460-36A—180 and 460-36A-190 of this
chapter relate.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-110, filed 9/14/83.]

WAC 460-36A-115 Investment policy. The prospec-
tus or offering circular relating to each offering of secu-
rities of a REIT must contain a statement in reasonable
detail (except in coordination offerings with the securi-
ties and exchange commission) of the investment policies
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and objectives of the REIT being followed at the time or
intended to be followed by the trustees. Such registration
statement of the securities of the REIT shall include an
explanation of the borrowing policies of the REIT. The
independent trustees shall review the investment policies
of the REIT with sufficient frequency and at least an-
nually to determine that the policies being followed by
the REIT at any time are in the best interests of its
shareholders. Each such determination and the basis
therefor shall be set forth in the minutes of the trustees.
All documents incorporated by reference in coordination
filings shall be submitted to the administrator in con-
nection with the application for registration of the
REIT's securities.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180-
83), § 460-36A~115, filed 9/14/83.]

WAC 460-36A-120 Liability of shareholders. The
declaration of trust shall provide that (1) the shares of
the REIT shall be nonassessable by the REIT whether a
trust, corporation or other entity, (2) the shareholders of
the REIT which is not a corporation shall not be per-
sonally liable on account of any of the contractual obli-
gations undertaken by the REIT, and (3) all written
contracts to which the REIT which is not a corporation
is a party shall include a provision that the shareholder
shall not be personally liable thereon.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180-
83), § 460-36A-120, filed 9/14/83.]

WAC 460-36A-125 Reports and meetings. The
REIT shall prepare an annual report concerning its op-
erations for each fiscal year ending after the initial pub-
lic offering of its securities containing financial
statements prepared in accordance with generally ac-
cepted accounting principles which are audited and re-
ported on by independent certified public accountants.
Each annual report shall be mailed or delivered to each
shareholder as of a record date after the end of such fis-
cal year and each holder of other publicly held securities
of the REIT within 120 days after the end of the fiscal
year to which it relates. There shall be an annual meet-
ing of the shareholders of the REIT upon reasonable
notice and within a reasonable period following delivery
of the annual report. The independent trustees shall take
reasonable steps to insure that these requirements are
met.

[Statutory Authority: RCW 21.20.450. 83~19-036 (Order SDO-180—
83), § 460—-36A—125, filed 9/14/83.]

WAC 460-36A-130 Special meetings. Special meet-
ings of the shareholders may be called by the chief ex-
ecutive officer, by a majority of the trustees or by a
majority of the independent trustees, and shall be called
by any officer of the REIT upon written request of
shareholders holding in the aggregate of not less than
ten percent of the outstanding shares of the REIT enti-
tled to vote at such meeting. The call of a special meet-
ing shall state the nature of the business to be transacted
and that no other business shall be considered at such
meeting.
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Upon receipt of a written request either in person or
by registered mail stating the purpose(s) of the meeting
requested by shareholders, the REIT shall provide all
shareholders, within ten business days after receipt of
said request, written notice (either in person or by mail)
of a meeting and the purpose of such meeting to be held
on a date not less than twenty nor more than sixty days
after receipt of said request, at a time and place conve-
nient to shareholders.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-130, filed 9/14/83.]

WAC 460-36A-135 Inspection of records. A list of
the names and addresses of all shareholders shall be
maintained as part of the books and records of the
REIT. Inspection of the REIT books and records (in-
cluding shareholder records) by the administrator shall
be provided upon request upon reasonable notice and
during normal business hours. Inspection of such books
and records by shareholders shall be permitted to the
same extent as permitted under law applicable to share-
holders of a corporation organized in the jurisdiction in
which the REIT is organized.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-135, filed 9/14/83.]

WAC 460-36A-140 Distributions. The declaration
of trust shall state the manner in which distributions to
shareholders are to be determined.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-140, filed 9/14/83.]

WAC 460-36A-145 Change in declaration of trust.
No change shall be made in the declaration of trust of
the REIT without the vote or written consent of the
holders of a majority of the outstanding shares.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-145, filed 9/14/83.]

WAC 460-36A-150 Termination of REIT. The dec-
laration of trust shall provide for the termination of the
REIT by a vote of shareholders holding a majority of its
outstanding shares.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A—150, filed 9/14/83.]

WAC 460-36A-155 Advisory contract. It shall be
the duty of the trustees to evaluate the performance of
the adviser before entering into or renewing an advisery
contract. The criteria used in such evaluation shall be
reflected in the minutes of such meeting. Each contract
for the services of an adviser entered into by the trustees
shall have a term of no more than one year. Bach advi-
sory contract shall be terminable by a majority of the
independent trustees, or the adviser on sixty days written
notice without cause. In the event of the termination of
such contract, the adviser will cooperate with the REIT
and take all reasonable steps requested to assist the
trustees in making an orderly transition of the advisory
function. The qualifications of the advisor shall be set
forth in the prospectus or offering circular relating to
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the initial public offering of the shares of the REIT and
the trustees shall determine that any successor adviser
possesses sufficient qualifications (1) to perform the ad-
visory function for the REIT and (2) to justify the com-
pensation provided for in its contract with the REIT.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-155, filed 9/14/83.]

WAC 460-36A-160 Adviser compensation. The in-
dependent trustees shall determine from time to time
and at least annually that the compensation which the
REIT contracts to pay to the adviser is reasonable in re-
lation to the nature and quality of services performed.
The independent trustees shall also supervise the per-
formance of the adviser and the compensation paid to it
by the REIT to determine that the provisions of such
contract are being carried out. Each such determination
shall be based on the factors set forth below and all
other factors such independent trustees may deem rele-
vant and the findings of such trustees on each of such
factors shall be recorded in the minutes of the trustees:

(1) The size of the advisory fee in relation to the size,
composition and profitability of the portfolio of the
REIT;

(2) The success of the adviser in generating opportun-
ities that meet the investment objectives of the REIT;

(3) The rates charged to other REITs and to investors
other than REITs by advisers performing similar
services;

(4) Additional revenues realized by the adviser and its
affiliates through their relationship with the REIT, in-
cluding loan administration, underwriting or broker
commissions, servicing, engineering, inspection and other
fees, whether paid by the REIT or by others with whom
the REIT does business;

(5) The quality and extent of service and advice fur-
nished by the adviser.

(6) The performance of the investment portfolio of the
REIT, including income, conservation or appreciation of
capital, frequency of problem investments and compe-
tence in dealing with distress situations, and

(7) The quality of the portfolio of the REIT in rela-
tionship to the investments generated by the adviser for
its own account.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-160, filed 9/14/83.]

WAC 460-36A-165 Total expenses. The declaration
of trust shall provide that the independent trustees will
determine, from time to time but at least annually, that
the total fees and expenses of the REIT are reasonable
in light of the investment experience of the REIT, its net
assets, its net income, and the fees and expenses of other
comparable advisers in real estate. Each such determi-
nation shall be reflected in the minutes of the meeting of
the trustees.

The total operating expenses of the trust shall (in the
absence of a satisfactory showing to the contrary) be
deemed to be excessive if they exceed in any fiscal year
the greater of two percent of its average invested assets
or twenty—five percent of its net income for such year.
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The independent trustees shall have the fiduciary re-
sponsibility of limiting such expenses to amounts that do
not exceed such limitations unless such independent
trustees shall have made a finding that, based on such
unusual or nonrecurring factors which they deem suffi-
cient, a higher level of expenses is justified for such year.
Any such finding and the reasons in support thereof
shall be reflected in the minutes of the meeting of the
trustees.

Within sixty days after the end of any fiscal quarter
of the trust for which total operating expenses (for the
twelve months then ended) exceeded two percent of av-
erage assets or twenty—five percent of net income,
whichever is greater, there shall be sent to the share-
holders of the trust a written disclosure of such fact, to-
gether with an explanation of the factors the
independent trustees considered in arriving at the con-
clusion that such higher operating expenses were
justified.

In the event the independent trustees do not determine
such excess expenses are justified, the adviser shall re-
imburse the REIT at the end of the twelve month period
the amount by which the aggregate annual expenses
paid or incurred by the REIT exceed the limitations
herein provided.

The trust shall also publish to its shareholders quar-
terly (1) the ratio of the costs of raising capital during
the quarter to the capital raised, and (2) the aggregate
amount of advisery fees and the aggregate amount of
other fees paid to the adviser and all affiliates of the ad-
viser by the REIT and including fees or charges paid to
the adviser and all affiliates of the adviser by third par-
ties doing business with the REIT.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-165, filed 9/14/83.]

WAC 460-36A-170 Leverage. The aggregate bor-
rowings of the REIT, secured and unsecured, shall be
reasonable in relation to the net assets of the REIT and
shall be reviewed by the trustees at least quarterly. The
maximum amount of such borrowings in relation to the
net assets shall, in the absence of a satisfactory showing
that a higher level of borrowing is appropriate, not ex-
ceed three hundred percent. Any excess in borrowing
over such 300% level shall be approved by a majority of
the independent trustees and disclosed to shareholders in
the next quarterly report of the REIT, along with justi-
fication for such excess.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180-
83), § 460-36A-170, filed 9/14/83.]

WAC 460-36A-175 Minimum capital. Prior to the
initial ‘public offering, the net assets of the REIT shall
be not less than the lesser of (1) ten percent of the total
net assets upon completion of such public offering, or
(2) $200,000.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A-175, filed 9/14/83.]
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WAC 460-36A-180 Appraisal. The consideration
paid for real property acquired by the REIT shall ordi-
narily be based on the fair market value of the property
as determined by a majority of the trustees. In cases in
which a majority of the independent trustees so deter-
mine, such fair market value shall be as determined by a
qualified independent real estate appraiser selected by
the independent trustees.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A—180, filed 9/14/83.]

WAC 460-36A-185 Indemnification. The trustees
and adviser of the REIT shall be deemed to be in a
fiduciary relationship to the public investors, and the
prospectus or offering circular shall so state. Trustees
and advisers shall not be exonerated from liability to in-
vestors for any losses caused by gross negligence or will-
ful or wanton misconduct.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A—185, filed 9/14/83.]

WAC 460-36A-190 Other limitations. The REIT
may not:

(1) Invest more than ten percent of its total assets in
unimproved real property or mortgage loans on unim-
proved real property.

(2) Invest in commodities or commodity future con-
tracts. Such limitation is not intended to apply to inter-
est rate futures, when used solely for hedging purposes.

(3) Invest in junior mortgage loans unless, by ap-
praisal or other method that the independent trustees
determine,

(a) The capital invested in such mortgage loan is ade-
quately secured on the basis of the equity of the bor-
rower in the property underlying such investment and
the ability of the borrower to repay the mortgage loan,
or

(b) Such mortgage loan of the REIT is a financing
device entered into by the REIT to establish the priority
of its capital investment over the capital invested by
others investing with the REIT in a real estate project.
The trustees shall determine that any such junior mort-
gage loan is not and may not be made subordinate to a
mortgage held by the adviser, an affiliate of the adviser,
or a trustee of the REIT.

(4) Issue redeemable equity securities,

(5) Issue debt securities unless the historical debt
service coverage (in the most recently completed fiscal
year) as adjusted for known changes is sufficient to
properly service that higher level of debt.

(6) Issue options or warrants to purchase its shares at
exercise prices less than the fair market value of such
securities on the date of grant and for comsideration
(which may include services) that in the judgment of the
independent trustees, has a market value less than the
value of such option on the date of grant. In no event
shall such options or warrants be exercisable later than
five years from the date of the issuance thereof. In addi-
tion, the aggregate number of shares issuable at any
time upon exercise of outstanding options or warrants
shall not exceed an amount equal to ten percent of the
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outstanding shares of the REIT on the date of grant of
any options or warrants.

(7) Invest more than one percent of its assets in real
estate contracts of sale, unless such real estate contracts
of sale are recordable in the chain of title.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180—
83), § 460-36A—190, filed 9/14/83.]

WAC 460-36A-195 Implementation. To provide an
orderly implementation of the rules of this chapter 460—
36A WAC any changes that need to be made in the
declaration of trust of the REIT in order to comply with
these rules may be made at the next regularly scheduled
meeting of the shareholders of the REIT.

[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180-
83), § 460—-36A-195, filed 9/14/83.] '

Chapter 460-40A WAC
INVESTMENT COMPANIES

WAC

460-40A-015 Prohibition on promotional shares.
460-40A—020 Prohibition on options.
460—40A—025 Selling expenses.

460-40A—040 Insurance plan.

DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS
CHAPTER

460-40A—030 Management fee. [Order 304, § 460-40A—030, filed
2/28/75, effective 4/1/75.] Repealed by 79-09-028
(Order SD-57-179), filed 8/14/79. Statutory Author-
ity: RCW 21.20.450.

WAC 460-40A-015 Prohibition on promotional
shares. No promotional shares, as defined in WAC 460-
10A-050 of these rules, shall be issued in connection
with the sale of securities of an investment company.

[Order 304, § 460-40A—015, filed 2/28/75, effective 4/1/75.]

WAC 460-40A-020 Prohibition on options. No op-
tion shall be issued by an open—end investment company;
however, that this prohibition does not apply to short—
term options issued to permit the reinvestment of divi-
dends or distributions of capital gains.

[Order 304, § 460-40A—020, filed 2/28/75, effective 4/1/75.]

WAC 460-40A-025 Selling expenses. The sales
charges or load, including all compensation to distribu-
tors, brokers, dealers and agents, in connection with the
sale of securities of an open—end investment company
shall not exceed 9 percent of the offering price prior to
the deduction of such charges. No sales charges may be
imposed upon the sale of securities of an open—end in-
vestment company resulting from the reinvestment of
distributions of capital gains.

[Order 304, § 460-40A-025, filed 2/28/75, effective 4/1/75.]

WAC 460-40A-040 Insurance plan. The sale of se-
curities of an investment company in conjunction with
the sale of life insurance shall conform with the follow-
ing conditions:
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(1) Any person selling such securities and insurance
shall be the holder of:

(a) A valid - Washington security license authorizing
him to act as a broker—dealer or agent, and

(b) Such authorization from the Washington Insur-
ance Commissioner as may be required under the Insur-
ance Code to act as an insurance broker or agent.

(2) The material features of the plan shall be fully
and fairly disclosed to the prospective purchaser in a
manner which will afford him an opportunity to make
an informed judgment.

(3) The purchaser shall be billed on a form which
shall clearly distinguish between the cost of the securi-
ties and the cost of the insurance.

(4) The purchaser shall have the right to cancel the
insurance coverage at any time without forfeiting any
securities already purchased or losing the right to con-
tinue purchasing securities.

(5) The purchaser shall have the right to discontinue
the further purchase of securities without forfeiting any
securities already purchased or cancelling the insurance
coverage: Provided, however, That when the insurance
coverage is declining balance term insurance, a require-
ment may be cancelled whenever the purchase of securi-
ties is discontinued.

(6) One or more policies of insurance shall be issued
in the purchaser's name and delivered to him.

(7) The securities shall be issued to the purchaser and
the security certificates shall be delivered to him or such
securities shall be issued and credited to his account or
shares record with the investment company and a mem-
orandum of such entry shall be delivered to him.

[Order 304, § 46040A-040, filed 2/28/75, effective 4/1/75.]

Chapter 460-42A WAC
EXEMPT SECURITIES

WAC

460-42A—010 Employee plans.

460-42A-020 Health care facilities authority bonds.
460-42A—080 Blue chip exemption.

460—42A-081 Exchange exemption.

460—42A-085 International banks.

WAC 460-42A-010 Employee plans. The exemption
contained in RCW 21.20.310(10) is available only for
any investment contract evidencing an interest in any
employee plan; the exemption is not available for the is-
suance or distribution of other securities, such as stock.
The issuance or distribution of such other securities to
the employee must be made pursuant to a registration or
other available exemption.

[Order SD-131-77, § 460—42A-010, filed 11/23/77.]

WAC 460-42A-020 Health care facilities authority
bonds. The term "industrial or commercial enterprise"
as employed in RCW 21.20.310(1) includes nonprofit
hospitals and other health care facilities, but shall not
include a nonprofit hospital the issuance of securities of
which is subject to supervision by the Washington health
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care facilities authority or a similar state health care fa-
cilities authority, and is subject to supervision and con-
trol, as to operating and capital budgets, by the
Washington state hospital commission or a similar state
hospital commission.

[Statutory Authority: RCW 21.20.450. 81-04-048 (Order SDO-15-
81), § 460-42A-020, filed 2/3/81.]

WAC 460-42A-080 Blue chip exemption. (1) Any
security that meets all of the following conditions is ex-
empted under RCW 21.20.310(8):

(a) If the issuer is not organized under the laws of the
United States or a state, it has appointed a duly author-
ized agent in the United States for service of process and
has set forth the name and address of such agent in its
prospectus;

(b) A class of the issuer's securities is required to be
and is registered under section 12 of the Securities Ex-
change Act of 1934, and has been so registered for the
three years immediately preceding the offering date;

(c) Neither the issuer nor a significant subsidiary has
had a material default during the lesser of the last seven
years or the issuer's existence in the payment of (i)
principal, interest, dividend, or sinking fund installment
on preferred stock or indebtedness for borrowed money,
or (ii) rentals under leases with terms of three years or
more. A "material default” is a failure to pay, the effect
of which is to cause indebtedness to become due prior to
its stated maturity or to cause termination or reentry
under a lease prior to its stated expiration, if the indebt-
edness or the rental obligation for the unexpired term
exceeds five percent of the issuer's (and its consolidated
subsidiaries) total assets, or if the arrearage in required
dividend payments on preferred stock is not cured within
thirty days;

(d) The issuer has had annual consolidated net income
(before extraordinary items and the cumulative effect of
accounting changes) as follows: (i) At least one million
dollars in four of its last five fiscal years including its
last fiscal year, and (ii) if the offering is of interest
bearing securities, at least one and one-half times its
annual interest expense, calculating net income before
deduction for income taxes and depreciation and giving
effect to the proposed offering and the intended use of
the proceeds, for its last fiscal year. "Last fiscal year"
means the most recent year for which audited financial
statements are available, provided that such statements
cover a fiscal period ended not more than fifteen months
from the commencement of the offering.

(e) If the offering is of stock or shares (other than
preferred stock or shares), and except as otherwise re-
quired by law, the securities have voting rights at least
equal to the securities of each of the issuer's outstanding
classes of stock or shares (other than preferred stock or
shares), with respect to (i) the number of votes per
share, and (ii) the right to vote on the same general cor-
porate decisions;

(f) If the offering is of stock or shares (other than
preferred stock or shares), the securities are owned ben-
eficially or of record, on any date within six months
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prior to the commencement of the offering, by at least
twelve hundred persons, and on that date there are at
least seven hundred fifty thousand of the shares out-
standing with an aggregate market value, based on the
average bid price, of at least three million seven hundred
fifty thousand dollars. In determining the number of
persons who are beneficial owners of the stock or shares,
the issuer or a broker—dealer may rely in good faith
upon written information furnished by record owners;

(g) Provided that, if the securities to be issued are
listed, or approved for listing upon notice of issuance, on
the New York Stock Exchange, Inc. or the American
Stock Exchange, Inc., and the current original listing
standards of that exchange are satisfied as of the end of
the issuer's most recent fiscal year, the conditions of (c)
of this subsection need be met for only five years and the
annual net earnings requirement of (d)(i) of his subsec-
tion shall be two hundred fifty thousand dollars;

(h) And provided further that, if the issuer of the se-
curities is a finance company with liquid assets of at
least one hundred five percent of its liabilities (other
than deferred income taxes, deferred investment tax
credits, capital stock and surplus) at the end of each of
its last five fiscal years, the net income requirement of
(d)(ii) of this subsection, but before deduction for inter-
est expense, shall be one and one—fourth times its annual
interest expense. "Finance company" means a company
engaged primarily in the business of wholesale, retail,
installment, mortgage, commercial, industrial or con-
sumer financing, banking or factoring. "Liquid assets"
means cash receivables payable on demand or not more
than twelve [years] [months] following the close of the
company's last fiscal year, and readily marketable secu-
rities, in each case less applicable reserves and unearned
income.

(2) An issuer meets the conditions of WAC 460-42A—
080 (1)(b), (c) and (d) if either the issuer or the issuer
and the issuer's predecessor, taken together, meet these
conditions and if: (a) the succession was primarily for
the purpose of changing the state of incorporation of the
predecessor or forming a holding company and the assets
and liabilities of the successor at the time of succession
were substantially the same as those of the predecessor,
or (b) all predecessors met the conditions at the time of
succession and the issuer has continued to do so since
the succession.

[Statutory Authority: RCW 21.20.310(8) and 21.20.450. 82-18-037
(Order SDO-100-82), § 460-42A-080, filed 8/27/82; 80-04-037
(Order SDO-37-80), § 460-42A-080, filed 3/19/80. Statutory Au-
thority: 1979 ex.s. ¢ 68 § 20(8). 79-09-028 (Order SD-57-79), § 460—
42A-080, filed 8/14/79.]

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules, and deems
ineffectual changes not filed by the agency in this manner. The brack-
eted material in the above section does not appear to conform to the
statutory requirement.

WAC 460-42A-081 Exchange exemption. Any se-
curity that meets all of the following conditions is ex-
empt under RCW 21.20.310(8).

(1) Any security listed or approved for listing upon
notice of issuance on an "approved national securities”
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exchange and any warrant or right to purchase or sub-
scribe to any such security.

(2) An "approved national securities exchange" is one
that requires all of the following be met:

(a) That the issuer of securities traded on the ex-
change be required to maintain a minimum of two out-
side directors on its board of directors.

(b) The exchange must have established reasonable
procedures for trading oversight and surveillance over all
exchange listed securities to ensure timely disclosure of
material corporate developments to the interested public.

(c) The exchange must, in acting on applications for
listing of common stock, have established procedures to
ensure careful review of the issuer's financial integrity
and risk and substantially apply each of the minimum
qualifications set forth in (i) below, and in considering
suspension or removal from listing, substantially apply
each of the criteria set forth in (ii) below.

(i) Listing qualifications:

(A) Net tangible assets of at least four million dollars
and net income of at least four hundred thousand dollars
after all charges including federal income taxes in the
fiscal year immediately preceding the filing of a listing
application; or, in the alternative, net tangible assets of a
least ten million dollars provided the issuer has had a
minimum of three years of operations and the aggregate
market value of the issuer's publicly held shares is ten
million dollars .

(B) Minimum public distribution of 400,000 shares
excluding the holdings of officers, directors, controlling
shareholders and other concentrated or family holdings.

(C) Minimum price of stock or shares of three dollars
per share for a reasonable period of time prior to the
filing of a listing application, and/or an aggregate mar-
ket value of publicly held shares of at least three million
dollars.

(ii) Criteria for consideration of suspension or removal
from listing:

(A) If a company which (A) has net tangible assets of
less than two million dollars has sustained net losses in
each of its two most recent fiscal years, or (B) has net
tangible assets of less than four million dollars and has
sustained net losses in three of its four most recent fiscal
years.

(B) If the number of shares publicly held (excluding
the holdings of officers, directors, controlling sharehold-
ers and other concentrated or family holdings) is less
than 200,000.

(C) If the aggregate market value of shares publicly
held in the aggregate remains less than one million dol-
lars for a significant period of time.

(3) For the purposes of nonissuer transactions only,
any security listed or approved for listing upon notice of
issuance on the New York stock exchange, the American
stock exchange, the Midwest stock exchange, the
Spokane stock exchange or any other stock exchange
registered with the federal securities and exchange com-
mission and approved by the director; any other security
of the same issuer which is of senior or substantially
equal rank; any security called for by subscription rights
or warrants so listed or approved; or any warrant or
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right to purchase or subscribe to any of the foregoing, is
exempted under RCW 21.20.310(8).

[Statutory Authority: RCW 21.20.310(8) and 21.20.450. 82-18-037
(Order SDO-100-82), § 460-42A—081, filed 8,/27/82.]

WAC 460-42A-085 Intermatiomal banks. Any secu-
rity issued or guaranteed as to both principal and inter-
est by an international bank of which the United States
is a member is exempted under RCW 21.20.310(8).

[Statutory Authority: RCW 21.20.310(8) and 21.20.450. 80-04-037
(Order SDO-37-80), § 460-42A-085, filed 3/19/80.]

Chapter 460-44A WAC
EXEMPT TRANSACTIONS

WAC

460—44A—050 Isolated nonissuer transaction.

460-44A—060 Limited offering exemption pursuant to RCW
21.20.320(9).

460—44A—065 Notification of claim of exemption pursuant to WAC
460-44A-060.

460-44A—070 Report of sales for offering under WAC 460-44A—
060.

460-44A—075 Definition of real estate mortgages when "offered and
sold as a unit."

460-44A-200 Exemption from registration for secondary transac-
tions pursuant to RCW 21.20.320(15).

460-44A-500 Preliminary notes.

460-44A—501 Definitions and terms.

460-44A—502 General conditions to be met.

460-44A—503 Filing of notice and payment of fee prior to sale.

460-44A-505 Uniform offering exemption for limited offers and
sales of securities not exceeding $5,000,000.

460-44A-506 Exemption for nonpublic offers and sales without re-
gard to dollar amount of offering.

DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS
CHAPTER

460—44A—010 Nonpublic offering exemption pursuant to RCW
21.20.320(1). [Statutory Authority: RCW 21.20.450.
80-04-037 (Order SDO-37-80), § 460-44A-010,
filed 3/19/80; Order SD-130-77, § 460-44A-010,
filed 11/23/77; Order 342, § 460-44A-010, filed
9/29/75.] Repealed by 82-21-031 (Order SDO-98-
82), filed 10/15/82. Statutory Authority: RCW
21.20.320(1) and 21.20.450.

460-44A-020 Text of rule. [Statutory Authority: RCW 21.20.450.
80-04-037 (Order SDO-37-80), § 460-44A-020,
filed 3/19/80; Order SD-130-77, § 460—44A—020,
filed 11/23/77; Order 342, § 460—44A—020, filed
9/29/75.] Repealed by 82-21-031 (Order SDO-98-
82), filed 10/15/82. Statutory Authority: RCW
21.20.320(1) and 21.20.450.

460—44A-030 Selling expense limitations and suitability standards
for nonpublic offerings. [Statutory Authority: RCW
21.20.320 (1) and (9), and 21.20.450. 80-04-037
(Order SDO-37-80), § 460—44A-030, filed 3/19/80;
Order SD-130-77, § 460—44A-030, filed 11/23/77;
Order 342, § 460-44A—030, filed 9/29/75.] Repealed
by 82-21-031 (Order SDO-98-82), filed 10/15/82.
Statutory Authority: RCW 21.20.320(1) and
21.20.450.

460-44A-040 Form of notification of claim of exemption and report

of sales. [Order SD-130-77, § 460—44A—040, filed

11/23/77.] Repealed by 80-04-037 (Order SDO-37-

80), filed 3/19/80. Statutory Authority: RCW

21.20.450.

Form of notification of claim of exemption pursuant

to WAC 460-44A-010 through 460—44A—041. [Stat-

utory Authority: RCW 21.20.320 (1) and (9). 80-04—

460—44A-041

(1986 Ed.)



Exempt Transactions

037 (Order SDO-37-80), § 460-44A-041, filed
3/19/80.] Repealed by 82-21-031 (Order SDO-98—
82), filed 10/15/82. Statutory Authority: RCW
21.20.320(1) and 21.20.450.

Report of sales for offering under WAC 460-44A—
020. [Statutory Authority: RCW 21.20.320 (1) and
(9), and 21.20.450. 80-04-037 (Order SDO-37-80),
§ 460-44A-045, filed 3/19/80.] Repealed by 82-21—
031 (Order SDO-98-82), filed 10/15/82. Statutory
Authority: RCW 21.20.320(1) and 21.20.450.

460-44A-045

WAC 460-44A-050 Isolated nonissuer transaction.
A nonissuer "isolated transaction" within the meaning of
RCW 21.20.320(1) includes:

(1) Any sale of an outstanding security by or on be-
half of a person not in control of the issuer or controlled
by the issuer or under common control with the issuer
and not involving a distribution. A transaction is pre-
sumed to be "isolated" if it is one of not more than three
such transactions during the prior twelve months;

(2) Any sale of an outstanding security by or on be-
half of a person in control of the issuer or controlled by
the issuer or under common control with the issuer if the
sale is effected pursuant to brokers' transactions in ac-
cordance with section 4(4) of the Securities Act of 1933
and Rule 144 thereunder.

[Order SD-130-77, § 460—44A-050, filed 11/23/77.]

WAC 460-44A-060 Limited offering exemption
pursuant to RCW 21.20.320(9). (a) Definitions. For pur-
poses of the rule only, the following definitions shall
apply.

(1) Securities of the issuer. The term "securities of the
issuer" shall include all securities issued by the issuer
and by any affiliate of the issuer. Securities issued by
partnerships with the same or affiliated general partners
and fractional undivided interests in oil or gas rights
created by the same or affiliated persons shall be
deemed to be included as "securities of the issuer."

(2) Affiliate. The term "affiliate" or "affiliated" with
a person means a person that directly or indirectly
through one or more intermediaries, controls, or is con-
trolled by, or is under common control with such person.

(3) Executive officer. The term "executive officer”
means the president, secretary, treasurer, any vice presi-
dent in charge of a principal business function (such as
sales, administration or finance) and any other person
who performs similar policy-making functions for the
issuer.

(4) Promoter. The term "promoter" includes: (i) Any
person who, acting alone or in conjunction with one or
more persons, directly or indirectly takes the initiative in
founding and organizing the business or enterprise of an
issuer; or (ii) any person who, in connection with the
founding or organizing of the business or enterprise of
the issuer, directly or indirectly receives in consideration
of services or property, ten percent or more of the pro-
ceeds from the sale of any class of securities. However, a
person who receives such securities or proceeds either
solely as underwriting commissions or solely in consider-
ation of property shall not be deemed a promoter within
the meaning of this paragraph if such person does not
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otherwise take part in founding and organizing the
enterprise.

(b) Conditions to be met. Transactions by an issuer
involving the offer and sale of its securities in accord-
ance with all the terms and conditions of this rule shall
be exempt pursuant to RCW 21.20.320(9). In order to
obtain the protection of the exemption, all its conditions
must be satisfied. The exemption is not available to any
issuer with respect to any transactions which, although
in technical compliance with the rule, are a part of a
plan or scheme to evade the registration provisions of the
Securities Act of Washington (hereinafter the "act"). In
such cases registration pursuant to the act is required.

(c) Limitation on manner of offering. The securities
shall not be offered, offered for sale or sold in reliance
on this rule by any means of general advertising or gen-
eral solicitation. :

(d) Prohibition of remuneration paid for solicitation
or for sales. No commission or similar remuneration
shall be paid or given directly or indirectly for soliciting
any prospective buyer or in connection with sales of the
securities in reliance on this rule.

(e) Limitation on aggregate sales price. The aggregate
sales price of all sales of securities of the issuer as de-
fined in subparagraph (a)(1) in reliance on this rule or
otherwise without registration within the twelve months
preceding the point in time immediately after the last
such sale shall not exceed one hundred thousand dollars.
For purposes of computing the dollar amount of securi-
ties sold, the following shalil be excluded:

(1) The following securities if sold in reliance on an
exemption from registration other than this rule:

(i) Nonconvertible notes or similar evidences of
indebtedness

(1) Representing a purchase money mortgage or

(2) Issued to a bank, savings institution, trust com-
pany, insurance company, investment company regis-
tered under the Investment Company Act of 1940, small
business investment company or minority enterprise
small business investment company licensed by the
United States small business administration, or pension
or profit sharing trust; or

(ii) Securities sold to any promoter, director or execu-
tive officer.

(f) Limitation on number of beneficial owners. Both
immediately before and immediately after any transac-
tion in reliance on this rule, the issuer shall, after rea-
sonable inquiry, have reasonable grounds to believe, and
shall believe, that the securities of the issuer as defined
in subparagraph (a)(1) are beneficially owned by one
hundred or fewer persons. For purposes of these provi-
sions and subparagraph (g):

(1) The following shall be deemed the same and not a
separate beneficial owner or purchaser:

(i) Any relative or spouse of a beneficial owner and
any relative of such spouse, who has the same home as
such beneficial owner;

(ii) Any trust or estate in which a beneficial owner or
any of the persons related to him as specified in subpar-
agraphs (f)(1)(i) or (iii) collectively have one hundred

[Title 460 WAC—p 87]




460-44A-060

percent of the beneficial interest (excluding contingent
interests); and

(iii) Any corporation or other organization of which a
beneficial owner or any of the persons related to him as
specified in subparagraphs (f)(1)(1) or (ii) collectively
are the beneficial owners of all of the equity securities
(excluding directors' qualifying shares) or equity
interests;

(2) There shall be counted as one beneficial owner
any corporation or other organization, except that if
such entity was organized for the specific purpose of ac-
quiring the securities offered, each beneficial owner of
equity interest or equity securities in such entity shall
count as a separate beneficial owner; and

(3) There shall be excluded from the computation any

owner of only a purchase money mortgage and any
bank, savings institution, trust company, insurance com-
pany, investment company registered under the Invest-
ment Company Act of 1940, small business investment
company or minority enterprise small business invest-
ment company licensed by the United States small busi-
ness administration, or pension or profit sharing trust
which purchases or holds only nonconvertible notes or
similar evidences of indebtedness of the issuer.

(g) Limitation on number of purchasers. In all sales of
securities of the issuer in reliance on this rule, the num-
ber of purchasers in this state in any consecutive twelve
month period may not exceed ten. For the purposes of
computing the number of purchasers, purchasers of se-
curities are excluded in accordance with subparagraph
(e) and (f) above.

(h) Limitation on resale. In determining the availabil-
ity of an exemption from registration for resale of secu-
rities acquired in a transaction effected in reliance on
this rule, such securities cannot be resold without regis-
tration or exemption therefrom. The issuer shall exercise
reasonable care to assure that the purchasers of the se-
curities are not underwriters, which reasonable care shall
include, but not necessarily be limited to:

(1) Making reasonable inquiry to determine if the
purchaser is acquiring the securities for his own account
or on behalf of other persons;

(2) Informing the purchaser of the restrictions on re-
sale; and

(3) Placing a legend on the certificate or other docu-
ment evidencing the securities stating that the adminis-
trator of securities has not reviewed the offering or
offering circular and the securities have not been regis-
tered under the act and setting forth or referring to the
restrictions on transferability and sale of the securities.

(i) Filing of notification of claim of exemption and
report of sales. The issuer shall file notification of claim
of exemption which will become effective ten full busi-
ness days from the date of filing notification if the same
is not disallowed by the administrator within such time
or at such earlier date as the administrator determines,
and report of sales within thirty days after termination
of any offering effected in reliancé on this rule and, for
any offering which continues for a period greater than
one year, within thirty days after each anniversary date
of the first sale of securities in any such offering for so
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long as such offering continues, in the form set forth in
WAC 460-44A-065 and 460-44A-070. In the event of
late filing of a report of sales, the administrator may,
upon application of the issuer, for good cause excuse
such late filing if he finds it in the public interest to
grant such relief.

[Statutory Authority: RCW 21.20.320 (1) and (9), and 21.20.450. 80—

04-037 (Order SDO-37-80), § 460—44A-060, filed 3/19/80; Order
SD-130-77, § 460—44A—060, filed 11/23/77.]

WAC 460-44A-065 Notification of claim of exemp-
tion pursuant to WAC 460-44A-060.

(1) Name of Issuer
Address of Issuer
Phone Number of Issuer (__ )
(2) Form of Organization (check)
Corporation Limited Partnership
Unincorporated Association
Other (specify)
(3) Type of Business (check)
Oil/Gas _ Real Estate
Gold/Silver or Mineral Extraction
Other (specify)
(4) Name (in full), address and telephone of chief
executive officer (if corporation); general partner (if
partnership); promoter or controlling person (if unincor-
porated association); or controlling person (if other):
Name Position
Address
Phone Number (__ )
Note: If the general partner, promoter or controlling person is not a

natural person, provide similar information for a natural per-
son having primary responsibility for the affairs of the issuer.

(5) [Issuer's state of incorporation or jurisdiction of
organization and the date of such incorporation or
organization.

State: Date:

(6) Title of class of securities to be sold in this
offering.

(7) Total number of shares or units of securities to
be sold in this offering.

(8) Aggregate dollar amount of the offering. $§ _

(9) Price per share or unit of securities to be
sold. §

(10) Total number of purchasers to whom securities
are to be sold.

(11) Past securities sales. Give the dates and amount
of sales of securities by the issuer within the 12 months
preceding the filing of this form.

Date: Amounts

State basis on which securities were sold:

Exemption Registration under Act _

(12) Filing fee of fifty dollars to accompany notifi-
cation of claim of exemption pursuant to RCW
21.20.340(11).

The undersigned officer or person acting in a similar
capacity has duly caused this notification to be filed on
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behalf of the issuer and has read this notification and
knows the contents thereof and the statements therein to
be true.

DO NOT SEND OFFERING MATERIALS OR PROSPECTUS
UNLESS SPECIFICALLY REQUESTED BY THE
SECURITIES DIVISION.

DATE: Issuer

Signature (should normally be person named in para-
graph 4)

TYPE NAME AND TITLE UNDER SIGNATURE

Notary Public in and for
the State of
residing at

[Statutory Authority: RCW 21.20.320 (1) and (9), and 21.20.450. 80—
04037 (Order SDO-37-80), § 460-44A—065, filed 3/19/80.]

WAC 460-44A-070 Report of sales for offering un-
der WAC 460-44A-060.

(1) Name of Issuer
Address of Issuer
(2) Title of class of securities sold in this offering.

(3) Total number of shares or units sold to date in
this offering.

(4) Sales price per unit or share. $

(5) Aggregate dollar amount of sales in
Washington. $

(6) Total number of shares or units to be offered in
future.

(7) Total aggregate dollar amount of shares or units
to be offered in future. $

(8) The names, addresses and total number of pur-
chasers to whom securities were sold in Washington.

The undersigned officer or person acting in a similar
capacity has duly caused this report of sales to be filed
on behalf of the issuer and has read this report and
knows the contents thereof and the statements therein to
be true.

DO NOT SEND OFFERING MATERIALS OR PROSPECTUS
UNLESS SPECIFICALLY REQUESTED BY THE
SECURITIES DIVISION.

DATE Issuer

Signature
TYPE NAME AND TITLE UNDER SIGNATURE

Notary Public in and for
the State of
residing at
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[Statutory Authority: RCW 21.20.320 (1) and (9), and 21.20.450. 80—
04-037 (Order SDO-37-80), § 46044A—070, filed 3/19/80.]

WAC 460-44A-075 Definition of real estate mort-
gages when "offered and sold as a unit." A bond or other
evidence of indebtedness secured by a mortgage, deed of
trust or agreement of sale, is not "offered and sold as a
unit" within the meaning of section RCW 21.20.320(5),
if it is part of an offering including other bonds or evi-
dences of indebtedness secured by interests in real or
personal property owned or developed by the same per-
son or by persons affiliated by reason of direct or indi-
rect control; or if it is offered or sold with any right of
recourse or substitution against or any guaranty by the
offeror or any person other than the debtor.

[Statutory Authority: RCW 21.20.450. 80-04-037 (Order SDO-37-
80), § 460-44A-075, filed 3/19/80.] :

WAC 460-44A-200 Exemption from registration
for secondary tramsactions pursuant to RCW
21.20.320(15). The term "securities previously sold and
distributed to the public" as used in RCW
21.20.320(15) shall not include securities sold and dis-
tributed pursuant to Securities and Exchange Commis-
sion Regulation D that have not been registered with the
securities administrator of this state pursuant to the Se-
curities Act of Washington. The administrator finds that
in enacting RCW 21.20.320(15) the legislature did not
contemplate the exemption of offers and sales of securi-
ties in the state of Washington that have been reviewed
by neither the Securities and Exchange Commission nor
the securities administrator of this state.

[Statutory Authority: RCW 21.20.450 and 21.20.320(15). 86—15-023
(Order SDO-89-86), § 460—44A-200, filed 7/14/86.]

WAC 460-44A-500 Preliminary notes. (1) The
rules of WAC 460-44A-501 through 460-44A—506 re-
late to transactions exempted from the registration re-
quirements of the Federal Securities Act of 1933 and
RCW 21.20.140. WAC 460-44A-505 is an exemption
from registration for offerings exempted under Securi-
ties and Exchange Commission Rule 505. WAC 460-
44A-506 is an exemption from registration for offerings
exempted under Securities and Exchange Commission
Rule 506. Such transactions are not exempt from the
anti—fraud, civil liability, or other provisions of the secu-
rities laws. Issuers are reminded of their obligation to
provide such further material information, if any, as
may be necessary to make the information required un-
der these rules, in light of the circumstances under
which it is furnished, not misleading.

(2) Attempted compliance with the rules in WAC
460-44A-501 through 460-44A-506 does not act as an
exclusive election; the issuer can also claim the avail-
ability of any other applicable exemption.

(3) These rules are available only to the issuer of the
securities and not to any affiliate of that issuer or to any
other person for resale of the issuer's securities. The
rules provide an exemption only for the transactions in
which the securities are offered or sold by the issuer, not
for the securities themselves.
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(4) In any proceeding involving the rules in WAC
460-44A-501 through 460-44A-506, the burden of
proving the exemption or an exception from a definition
or condition is upon the person claiming it.

(5) The effective date of rules WAC 460-44A-501,
460-44A-502, 460-44A-503, and 460-44A-506 is May
25, 1982. Existing rules WAC 460-44A—010 through
460-44A-045 will be repealed on the adoption and ef-
fectiveness of the permanent rules WAC 460-44A-501,
460-44A-502, 460-44A—503, and 460—44A-506; no fil-
ings for exemption under rules WAC 460-44A-010
through 460-44A—-045 will be accepted after repeal. For
those offerings made in compliance with WAC 460—
44A-010 through 460-44A-045 which commence or
commenced prior to the date of repeal and which con-
tinue past the date of repeal, no registration is required
if the offering terminates before June 30, 1983.

[Statutory Authority: RCW 21.20.320 (1) and (17). 86-15-003 (Or-
der SDO-80-86), § 460—-44A-500, filed 7/3/86. Statutory Authority:
RCW 21.20.320(1) and 21.20.450. 82-21-031 (Order SDO-98-82), §
460-44A-500, filed 10/15/82.]

WAC 460-44A-501 Definitions and terms. As used
in rules WAC 460-44A-501 through 460—44A—-506, the
following terms shall have the meaning indicated:

(1) "Accredited investor" shall mean any person who
comes within any of the following categories, or who the
issuer reasonably believes comes within any of the fol-
lowing categories, at the time of the sale of the securities
to that person:

(a) Any bank as defined in section 3(a)(2) of the Se-
curities Act of 1933 whether acting in its individual or
fiduciary capacity; insurance company as defined in sec-
tion 2(13) of the Securities Act of 1933; investment
company registered under the Investment Company Act
of 1940 or a business development company as defined
in section 2(a)(48) of that act; small business investment
company licensed by the U.S. Small Business Adminis-
tration under section 301 (c) or (d) of the Small Busi-
ness Investment Act of 1958; employee benefit plan
within the meaning of Title I of*the Employee Retire-
ment Income Security Act of 1974, if the investment
decision is made by a plan fiduciary, as defined in sec-
tion 3(21) of such act which is either a bank, insurance
company, or registered investment adviser, or if the em-
ployee benefit plan has total assets in excess of
$5,000,000;

(b) Any private business development company as de-
fined in section 202(a)(22) of the Investment Advisers
Act of 1940;

(c) Any organization described in section 501 (c)(3)
of the Internal Revenue Code with total assets in excess
of $5,000,000; _

(d) Any director, executive officer, or general partner
of the issuer of the securities being offered or sold, or
any director, executive officer, or general partner of a
general partner of that issuer;

(e) Any person who purchases at least $150,000 of the
securities being offered, where the purchaser's total pur-
chase price does not exceed 20 percent of the purchaser's
net worth at the time of sale, or joint net worth with that
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person's spouse, for one or any combination of the fol-
lowing: (i) Cash, (ii) securities for which market quota-
tions are readily available, (iii) an unconditional
obligation to pay cash or securities for which market
quotations are readily available which obligation is to be
discharged within five years of the sale of the securities
to the purchaser, or (iv) the cancellation of any indebt-
edness owed by the issuer to the purchaser;

Note: The Washington state sccurities administrator's interpretation
of (e) of this subsection varies from that of the Securities and
Exchange Commission. For the purpose of sales in this state,
the net worth of the general partners in an investment part-
nership may not be aggregated in determining whether th
partnership is an accredited investor. :

(f) Any natural person whose individual net worth, or
joint net worth with that person's spouse, at the time of
his purchase exceeds $1,000,000;

(g) Any natural person who had an individual income
in excess of $200,000 in each of the two most recent
years and who reasonably expects an income in excess of
$200,000 in the current year; and

(h) Any entity in which all of the equity owners are
accredited investors under WAC 460-44A-501 (1)(a),
(b), (c), (d), (f), or (g);

(2) "Affiliate" an "affiliate" of, or person "affiliated"
with, a specified person shall mean a person that di-
rectly, or indirectly through one or more intermediaries,
controls or is controlled by, or is under common control
with, the person specified;

(3) "Aggregate offering price" shall mean the sum of
all cash, services, property, notes, cancellation of debt, or
other consideration received by an issuer for issuance of
its securities. Where securities are being offered for both
cash and noncash consideration, the aggregate offering
price shall be based on the price at which the securities
are offered for cash. If securities are not offered for
cash, the aggregate offering price shall be based on the
value of the consideration as established by bona fide
sales of that consideration made within a reasonable
time, or, in the absence of sales, on the fair value as de-
termined by an accepted standard;

(4) "Business combination" shall mean any transac-
tion of the type specified in paragraph (a) of Rule 145
under the Securities Act of 1933 and any transaction
involving the acquisition by one issuer, in exchange for
all or a part of its own or its parent's stock, of stock of
another issuer if, immediately after the acquisition, the
acquiring issuer has control of the other issuer (whether
or not it had control before the acquisition);

(5) "Calculation of number of purchasers." For pur-
poses of calculating the number of purchasers under
WAC 460-44A-505 and 460-44A-506 the following
shall apply:

(a) The following purchasers shall be excluded:

(i) Any relative, spouse or relative of the spouse of a
purchaser who has the same principal residence as the
purchaser;

(i) Any trust or estate in which a purchaser and any
of the persons related to him as specified in WAC 460-
44A-501 (5)(a)(i) or (iii) collectively have more than 50
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percent of the beneficial interest (excluding contingent

interests);

(iii) Any corporation or other organization of which a
purchaser and any of the persons related to him as spec-
ified in WAC 460-44A-501 (5)(a)(i) or (iii) collectively
are beneficial owners of more than 50 percent of the eg-
uity securities (excluding directors' qualifying shares) or
equity interests; and

(iv) Any accredited investor.

(b) A corporation, partnership or other entity shall be
counted as one purchaser. If, however, that entity is or-
ganized for the specific purpose of acquiring the securi-
ties offered and is not an accredited investor under
WAC 460-44A-501 (1)(h), then each beneficial owner
of equity securities or equity interests in the entity shall
count as a separate purchaser for all provisions of WAC
460-44A-501 through 460-44A-506.

Note: The issuer must satisfy all the other provisions of WAC 460—
44A-501 through 460-44A-506 for all purchasers whether or
not they are included in calculating the number of purchasers.
Clients of an investment adviser or customers of a broker—
dealer shall be considered the "purchasers" under WAC 460
44A-501 through 460-44A—-506 regardless of the amount of

discretion given to the investment adviser or broker—dealer to
act on behalf of the client or customer.

(6) "Executive officer” shall mean the president, any
vice president in charge of a principal business unit, di-
vision or function (such as sales, administration or fi-
nance), or any other officer who performs a policy
making function, or any other person who performs sim-
ilar policy making functions for the issuer. Executive of-
ficers of subsidiaries may be deemed executive officers
of the issuer if they perform such policy making func-
tions for the issuer.

(7) "Issuer" as defined in Section 2(4) of the Securi-
ties Act of 1933 or RCW 21.20.005(7) shall apply, ex-
cept that in the case of a proceeding under the Federal
Bankruptcy Code (11 U.S.C. 101 et seq.), the trustee or
debtor in possession shall be considered the issuer in an
offering under a plan or reorganization, if the securities
are to be issued under the plan.

(8) "Purchaser representative" shall mean any person
who satisfies all of the following conditions or who the
issuer reasonably believes satisfies all of the following
conditions:

(a) Is not an affiliate, director, officer or other em-
ployee of the issuer, or beneficial owner of 10 percent or
more of any class of the equity securities or 10 percent
or more of the equity interest in the issuer, except where
the purchaser is:

(i) A relative of the purchaser representative by blood,
marriage or adoption and not more remote than a first
cousin;

(ii) A trust or estate in which the purchaser represen-
tative and any person related to him as specified in
WAC 460-44A-501 (8)(a)(i) or (iii) collectively have
more than 50 percent of the beneficial interest (exclud-
ing contingent interest) or of which the purchaser repre-
sentative serves as trustee, executor, or in any similar
capacity; or

(iii) A corporation or other organization of which the
purchaser representative and any persons related to him
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as specified in WAC 460-44A-501 (8)(a)(i) or (ii) col-
lectively are the beneficial owners of more than 50 per-
cent of the equity securities (excluding directors'
qualifying shares) or equity interests;

(b) Has such knowledge and experience in financial
and business matters that he is capable of evaluating,
alone, or together with other purchaser representatives
of the purchaser, or together with the purchaser, the
merits and risks of the prospective investment;

(c) Is acknowledged by the purchaser in writing, dur-
ing the course of the transaction, to be his purchaser
representative in connection with evaluating the merits
and risks of the prospective investment; and

(d) Discloses to the purchaser in writing prior to the
acknowledgment specified in WAC 460-44A-501 (8)(c)
any material relationship between himself or his affili-
ates and the issuer or its affiliates that then exists, that
is mutually understood to be contemplated, or that has
existed at any time during the previous two years, and
any compensation received or to be received as a result
of such relationship.

Note 1: A person acting as a purchaser representative should con-
sider the applicability of the registration and antifraud pro-
visions relating to broker—dealers under chapter 21.20 RCW
and the Securities Exchange Act of 1934 (15 U.S.C. 78a et
seq., as amended) and relating to investment advisers under
chapter 21.20 RCW and the Investment Advisers Act of
1940.

Note 2: The acknowledgment required by paragraph (8)(c) and the
disclosure required by paragraph (8)(d) of this WAC 460—
44A-501 must be made with specific reference to each pro-
spective investment. Advance blanket acknowledgment, such
as for "all securities transactions” or "all private place-
ments," is not sufficient.

Note 3: Disclosure of any material relationships between the pur-
chaser representative or his affiliates and the issuer of its
affiliates does not relieve the purchaser representative of his
obligation to act in the best interest of the purchaser.

[Statutory Authority: RCW 21.20.320 (1) and (17). 86-15-003 (Or-
der SDO-80-86), § 460-44A~501, filed 7/3/86. Statutory Authority:
RCW 21.20.320(1) and 21.20.450. 82-21-031 (Order SDO-98-82), §
460-44A-501, filed 10/15/82.]

WAC 460-44A-502 General conditions to be met.
The following conditions shall be applicable to offers
and sales made under WAC 460—-44A-505 or 460-44A—
506:

(1) " Integration." All sales that are part of the same
offering under these rules must meet all of the terms and
conditions of these rules. Offers and sales that are made
more than six months before the start of an offering or
are made more than six months after completion of an
offering, will not be considered part of that offering, so
long as during those six month periods there are no of-
fers or sales of securities by or for the issuer that are of
the same or a similar class as those offered or sold under
these rules, other than those offers or sales of securities
under an employee benefit plan.

Note: The term "offering” is not defined in the securities acts. If the
issuer offers or sells securities for which the safe harbor rule in
WAC 460-44A-502(1) is unavailable, the determination as to
whether separate sales of securities are part of the same offer-
ing (i.e. are considered “integrated") depends on the particular
facts and circumstances.

[Title 460 WAC—p 91]




460-44A-502

The following factors should be considered in deter-
mining whether offers and sales should be integrated for
purposes of the exemptions under these rules:

(a) Whether the sales are part of a single plan of
financing;

(b) Whether the sales involve issuance of the same
class of securities;

(c) Whether the sales have been made at or about the
same time;

(d) Whether the same type of consideration is re-
ceived; and

(e) Whether the sales are made for the same general
purpose.

See Securities and Exchange Commission Release No.
33-4552 (November 6, 1962).

(2) Information requirements.

(a) When information must be furnished.

(i) If the issuer sells securities only to accredited in-
vestors, WAC 460-44A-502(2) does not require that
specific information be furnished to purchasers.

(ii) If the issuer sells securities under WAC 460-
44A-505 or 460-44A—506 to any purchaser that is not
an accredited investor, the issuer shall furnish the infor-
mation specified in WAC 460-44A-502 (2)(b) to all
purchasers during the course of the offering and prior to
sale.

(b) Type of information to be furnished.

(i) If the issuer is not subject to the reporting re-
quirements of section 13 or 15(d) of the federal Securi-
ties Exchange Act of 1934, the issuer shall furnish the
following information to the extent material to an un-
derstanding of the issuer, its business, and the securities
being offered:

(A) Offerings up to $5,000,000. The same kind of in-
formation as would be required in Part I of Form S-18
under the Securities Act of 1933, except that only the
financial statements for the issuer's most recent fiscal
year must be certified by an independent public or certi-
fied accountant. If Form S-18 is not available to an is-
suer, then the issuer shall furnish the same kind of
information as would be required in Part I of a registra-
tion statement filed under the Securities Act of 1933 on
the form that the issuer would be entitled to use, except
that only the financial statements for the most recent
two fiscal years prepared in accordance with generally
accepted accounting principles shall be furnished and
only the financial statements for the issuer's most recent
fiscal year shall be certified by an independent public or
certified accountant. If an issuer, other than a limited
partnership, cannot obtain audited financial statements
without unreasonable effort or expense, then only the is-
suer's balance sheet, which shall be dated within 120
days of the start of the offering, must be audited. If the
issuer is a limited partnership and cannot obtain the re-
quired financial statements without unreasonable effort
or expense, it may furnish financial statements that have
been prepared on the basis of federal income tax re-
quirements and examined and reported on in accordance
with generally accepted auditing standards by an inde-
pendent public or certified accountant.
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(B) Offerings over $5,000,000. The same kind of in-
formation as would be required in Part I of a registra-
tion statement filed under the Securities Act of 1933 on
the form that the issuer would be entitled to use. If an
issuer, other than a limited partnership, cannot obtain
audited financial statements without unreasonable effort
or expense, then only the issuer's balance sheet, which
shall be dated within 120 days of the start of the offer-
ing, must be audited. If the issuer is a limited partner-
ship and cannot obtain the required financial statements
without unreasonable effort or expense, it may furnish
financial statements that have been prepared on the ba-
sis of federal income tax requirements and examined and
reported on in accordance with generally accepted au-
diting standards by an independent public or certified
accountant.

(ii) If the issuer is subject to the reporting require-
ments of section 13 or 15(d) of the Securities Exchange
Act of 1934, the issuer shall furnish the information re-
quired by Securities and Exchange Commission Regula-
tion D, Rule 502 (b)(2)(ii).

(iii) Exhibits required to be filed with the administra-
tor of securities or the securities and exchange commis-
sion as part of a registration statement or report, other
than an annual report to shareholders or parts of that
report incorporated by reference in a Form 10-K report,
need not be furnished to each purchaser if the contents
of the exhibits are identified and the exhibits are made
available to the purchaser, upon his written request,
prior to his purchase,

(iv) At a reasonable time prior to the purchase of se-
curities by any purchaser that is not an accredited in-
vestor in a transaction under WAC 460-44A-505 or
460-44A—506, the issuer shall furnish the purchaser a
brief description in writing of any written information
concerning the offering that has been provided by the
issuer to any accredited investor. The issuer shall furnish
any portion or all of this information to the purchaser,
upon his written request, prior to his purchase.

(v) The issuer shall also make available to each pur-
chaser at a reasonable time prior to his purchase of se-
curities in a transaction under WAC 460-44A-505 or
460-44A-506 the opportunity to ask questions and re-
ceive answers concerning the terms and conditions of the
offering and to obtain any additional information which
the issuer possesses or can acquire without unreasonable
effort or expense that is necessary to verify the accuracy
of information furnished under WAC 460-44A-502
(2)(0)(i) or (ii).

(vi) For business combinations, in addition to infor-
mation required by WAC 460-44A-502 (2)(b), the is-
suer shall provide to each purchaser at the time the plan
is submitted to security holders, or, with an exchange,
during the course of the transaction and prior to sale,
written information about any terms or arrangements of
the proposed transaction that are materially different
from those for all other security holders.

(3) Limitation on manner of offering. Neither the is-
suer nor any person acting on its behalf shall offer or sell
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the securities by any form of general solicitation or gen-
eral advertising, including, but not limited to, the
following:

(a) Any advertisement, article, notice or other com-
munication published in any newspaper, magazine, or
similar media or broadcast over television or radio; and

(b) Any seminar or meeting whose attendees have
been invited by any general solicitation or general
advertising.

(4) Limitations on resale. Securities acquired in a
transaction under these rules shall have the status of re-
stricted securities acquired in a nonpublic offering
transaction under section 4(2) of the Securities Act of
1933 and RCW 21.20.320(1) and cannot be resold
without registration under the Securities Act of
Washington or an exemption therefrom. The issuer shall
exercise reasonable care to assure that the securities are
restricted and that the purchasers of the securities are
not underwriters within the meaning of Section 2(11) of
the Securities Act of 1933, which reasonable care shall
include, but not be limited to, the following:

(a) Reasonable inquiry to determine if the purchaser
is acquiring the securities for himself or for other
persons;

(b) Written disclosure to each purchaser prior to sale
that the administrator of securities has not reviewed the
offering or offering circular and the securities have not
been registered under the Securities Act of Washington,
chapter 21.20 RCW, and, therefore, cannot be resold
unless they are registered under the Securities Act of
Washington chapter 21.20 RCW or unless an exemption
from registration is available; and

(c) Placement of a legend on the certificate or other
document that evidences the securities stating that the
securities have not been registered under the Securities
Act of Washington chapter 21.20 RCW and setting
forth or referring to the restrictions on transferability
and sale of the securities.

(d) A written disclosure or legend will be deemed to
comply with the provisions of WAC 460-44A-502
(4)(b) or (c) if it substantially states that the offering
has not been reviewed or approved by state securities
administrators and that the securities offering is not
registered under applicable state securities laws.

[Statutory Authority: RCW 21.20.320 (1) and (17). 86-15-003 (Or-
der SDO-80-86), § 460-44A-502, filed 7/3/86. Statutory Authority:
RCW 21.20.320(1) and 21.20.450. 82-21-031 (Order SDO-98-82), §
460—44A-502, filed 10/15/82.]

WAC 460-44A-503 TFiling of notice and payment of
fee prior to sale. (1) The issuer shall file with the ad-
ministrator of securities of the department of licensing a
notice and pay a filing fee as follows:

(a)(i) The issuer shall file the initial notice on Securi-
ties and Exchange Commission Form D checking box
505 or 506, as applicable, and pay a filing fee of three
hundred dollars no later than ten business days prior to
the receipt of consideration or the delivery of a signed
subscription agreement by an investor in the state of
Washington which results from an offer being made in
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reliance on the exemption of WAC 460-44A—505 or
460-44A-506;

(ii) The issuer shall also file with or on the initial no-
tice a representation that the issuer has reviewed all the
conditions of WAC 460-44A~505 or 460-44A-506 and
such conditions shall be met; and

(iii) Unless previously filed, the issuer shall include
with the initial notice an executed uniform consent to
service of process on Form U-2.

(b) The issuer shall file with the administrator such
other notices on Form D as are required to be filed with
the Securities and Exchange Commission.

(c) The issuer shall file a report of sales in the state of
Washington on a form prescribed by the administrator
no later than thirty days after the last sale of securities
in the offering.

(d) The notice or report of sales shall be manually
signed by a person duly authorized by the issuer.

(2) By filing for the exemption of WAC 460-44A—
505 or 460-44A-506, the issuer undertakes to furnish to
the administrator, upon request, the information to be
furnished or furnished by the issuer under WAC 460-
44A-502 (2)(b) to any purchaser that is not an accred-
ited investor, or the information required to be retained
under WAC 460-44A-505 (2)(c) or 460-44A-506
(2)(b)(ii). Failure to submit the information in a timely
manner will be a ground for denial or revocation of the
exemption of WAC 460-44A—505 or 460-44A—506.

[Statutory Authority: RCW 21.20.320 (1) and (17).-86-15-003 (Or-
der SDO-80-86), § 460-44A-503, filed 7/3/86. Statutory Authority:
RCW 21.20.320(1), 21.20.340(11) and 21.20.450. 82-21-031 (Order
SDO-98-82), § 460-44A-503, filed 10/15/82.]

WAC 460-44A-505 Uniform offering exemption for
limited offers and sales of securities mot exceeding
$5,000,000. (1) Exemption. Offers and sales of securities
by an issuer in compliance with the Securities Act of
1933, Regulation D, Rules 230.501 through 230.503 and
230.505 as made effective in Release No. 33-6389 that
satisfy the conditions in subsection (2) of this section
shall be exempt transactions under RCW 21.20.320(17).

(2) Conditions to be met.

(a) General conditions. To qualify for exemption un-
der this section, offers and sales must satisfy all the
terms and conditions of WAC 460-44A-501 through
460-44A-503.

(b) Specific conditions.

(i) No commission, fee, or other remuneration shall be
paid or given directly or indirectly, to any person for
soliciting any prospective purchaser that is not an ac-
credited investor in the state of Washington unless such
person is registered in this state as a broker—dealer or
salesperson.

(ii) It is a defense to a violation of (b)(i) of this sub-
section if the issuer sustains the burden of proof to es-
tablish that he did not know and in the exercise of
reasonable care could not have known that the person
who offered or sold the security was not appropriately
registered in this state.

(c) In all sales to nonaccredited investors in this state
under this section the issuer and any person acting on its

[Title 460 WAC—p 93]




460-44A-505

behalf shall have reasonable grounds to believe and after
making reasonable inquiry shall believe that, as to each
purchaser, one of the following conditions, (i) or (ii) of
this subsection, is satisfied:

(i) The investment is suitable for the purchaser upon
the basis of the facts, if any, disclosed by the purchaser
as to his other security holdings and as to his financial
situation and needs. For the purpose of this condition
only, it may be presumed that if the investment does not
exceed ten percent of the purchaser's net worth, it is
suitable. This presumption is rebuttable; or

(i) The purchaser either alone or with his purchaser
representative(s) has such knowledge and experience in
financial and business matters that he is or they are ca-
pable of evaluating the merits and risks of the prospec-
tive investment.

The issuer shall prepare and retain for three vyears
following termination of an offering in reliance of this
section, written documentation supporting the qualifica-
tion of each nonaccredited investor, as meeting the con-
ditions of (¢)(i) or (ii) of this subsection.

(d) No exemption under this rule shall be available
for the securities of any issuer if any of the parties de-
scribed in Securities Act of 1933, Regulation A, Rule
230.252 sections (c), (d), (e), or (f):

(i) Has filed a registration statement which is the
subject of a currently effective registration stop order
entered pursuant to the Securities Act of Washington,
chapter 21.20 RCW, or any other state's securities law,
within five years prior to the filing of the notice required
under this exemption.

(ii) Has been convicted within ten years prior to the
filing of the notice required under this exemption of any
felony or misdemeanor in connection with the offer,
purchase or sale of any security or any felony involving
fraud or deceit, including but not limited to forgery,
embezzlement, obtaining money under false pretenses,
larceny, or conspiracy to defraud.

(iii) Is currently subject to any state administrative

enforcement order or judgment entered by the
Washington state administrator of securities or any
other state's securities administrator within five years
prior to the filing of the notice required under this sec-
tion or is subject to any state's administrative enforce-
ment order or judgment in which fraud or deceit,
including but not limited to making untrue statements of
material facts and omitting to state material facts, was
found and the order or judgment was entered within five
years prior to the filing of the notice required under this
exemption.

(iv) Is subject to an order or judgment of the
Washington state administrator of securities or any
other state's administrative enforcement order or judg-
ment which prohibits, denies or revokes the use of any
exemption from registration in connection with the offer,
purchase or sale of securities.

(v) Is currently subject to any order, judgment, or de-
cree of any court of competent jurisdiction temporarily
or preliminarily restraining or enjoining, or is subject to
any order, judgment or decree of any court of competent
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jurisdiction, permanently restraining or enjoining, such
party from engaging in or continuing any conduct or
practice in connection with the purchase or sale of any
security or involving the making of any filing with this
or any state entered within five years prior to the filing
of the notice required under this exemption.

(vi) The prohibitions of (d)(i), (ii), (iii), and (v) of
this subsection shall not apply if the person subject to
the disqualification is duly licensed or registered.to con-
duct securities related business in this state and the
Form B-D filed with this state discloses the order, con-
viction, judgment or decree relating to such person. No
person disqualified under (c) of this subsection may act
in a capacity other than that for which the person is li-
censed or registered.

(vii) Any disqualification caused by (c) of this sub-
section is automatically waived if the Washington state
administrator of securities or the state securities admin-
istrator or other agency which created the basis for dis-
qualification determines upon a showing of good cause
that it is not necessary under the circumstances that the
exemption of this section be denied.

{e) The issuer shall file a notice, with a consent to
service of process, and pay a filing fee as set forth in
WAC 460-44A-503.

(3) Transactions which are exempt under this section
may not be combined with offers and sales exempt under
any other rule or section of the Securities Act of
Washington, however, nothing in this limitation shall act
as an election. Should for any reason the offer and sale
fail to comply with all of the conditions for the exemp-
tion of this section, the issuer may claim the availability
of any other applicable exemption.

(4) The Washington state administrator of securities
may, by rule or order, waive the conditions of this
section.

(5) The exemption authorized by this section shall be
known and may be cited as the "Washington uniform
limited offering exemption.”

[Statutory Authority: RCW 21.20.320(17) and 21.20.340(11). 86-15—
003 (Order SDO-80-86), § 460-44A—505, filed 7/3/86.]

WAC 460-44A-506 Exemption for nonpublic offers
and sales without regard to dollar amount of offering. (1)
Exemption. Offers and sales of securities by an issuer in
compliance with the Securities Act of 1933, Regulation
D, Rules 230.501 through 230.503 and 230.506 as made
effective in Release No. 33-6389 that satisfy the condi-
tions in subsection (2) of this section shall be deemed to
be exempt transactions within the meaning of RCW
21.20.320(1).

(2) Conditions to be met.

(a) General conditions. To qualify for exemption un-
der this section, offers and sales must satisfy all the
terms and conditions of WAC 460-44A-501 through
460-44A—-503.

(b) Specific conditions.

(i) No selling commission unless registered as a bro-
ker—dealer or salesperson.

(A) No commission, fee, or other remuneration shall
be paid or given directly or indirectly, to any person for
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soliciting any prospective purchaser that is not an ac-
credited investor in the state of Washington unless such
person is registered in this state as a broker—dealer or
salesperson.

(B) It is a defense to a violation of (b)(i)(A) of this
subsection if the issuer sustains the burden of proof to
establish that he did not know and in the exercise of
reasonable care could not have known that the person
who received a commission, fee or other remuneration
was not appropriately registered in this state.

(i) Written documentation. The issuer shall prepare
and retain for three years following termination of an
offering in reliance of this section, written documenta-
tion supporting the qualification of each nonaccredited
investor, whether separately or together with his pur-
chaser representative or representatives, as having such
knowledge and experience in financial and business mat-
ters that he is capable of evaluating the merits and risks
of the prospective investment.

(iii) Limitation on selling expenses.

(A) Selling expenses in any offering under this section
shall not exceed fifteen percent of the aggregate offering
price. For the purposes of this section, "selling expenses"
means the total underwriting and brokerage discounts
and commissions (including fees of the underwriters' at-
torneys paid by the issuer) paid in connection with the
offering plus all other expenses actually incurred by the
issuer relating to printing, engraving, mailing, salaries of
employees while engaged in sales activity, charges of
transfer agents, registrars, trustees, escrow holders, de-
positaries, and engineers and other experts, expenses of
qualification of the sale of the securities under federal
and state laws, including taxes and fees, and any other
expenses actually incurred by the issuer and directly re-
lated to the offering and sale of the securities, but ex-
cluding accountants' and the issuer's attorneys' fees and
options to underwriters.

(B) The number of shares or units called for by op-
tions issuable to underwriters or other persons as com-
pensation, in whole or in part, for the offer or sale of
securities in reliance on this section shall not exceed ten
percent of the number of shares or units actually sold in
the offering.

(3) Offers or sales which are exempted under this
section may not be combined in the same offering with
offers or sales exempted under any other rule or section
of chapter 21.20 RCW; however, nothing in this limita-
tion shall act as an election. Should for any reason an
offering fail to comply with all of the conditions for this
section, the issuer may claim the availability of any
other applicable exemption.

(4) The issuer shall file a notice, with a consent to
service of process, and pay a filing fee as set forth in
WAC 460-44A-503.

[Statutory Authority: RCW 21.20.320 (1) and (17) and
21.20.340(11). 86-15-003 (Order SDO-80-86), § 460—44A-506, filed
7/3/86. Statutory Authority: RCW 21.20.320(1) and 21.20.450. 85—
01-062 (Order SDO-196-84), § 460-44A—506, filed 12/17/84; 82—
21-031 (Order SDO-98-82), § 460-44A-506, filed 10/15/82.]
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Chapter 460-46A WAC

WASHINGTON STATE LIMITED OFFERING
EXEMPTION

WAC

460-46A—010 Limited offering exemption—Conditions to be met.
460-46A-020 Availability of exemption.

460-46A-025 No sales commission.

. 460-46A-030  Affiliate—Definition.

460-46A-040 Maximum number of purchasers under exemption.

460-46A-050 Maximum amount of cheap and promotional shares.

460—46A-060 Promoter—Definition.

460-46A—070 Cheap and promotional shares—Definition.

460-46A—080 Stock options.

460-46A-085 Inapplicability of cheap and promotional share, and
stock option, restrictions.

46046A-090 Disclosure document.

460-46A—091 Advertisements.

460—46A-095 Price of shares.

460-46A-100 Time purchase of shares under limited offering
exemption.

460-46A~105 Maximum and minimum offering amounts.

460-46A-110 Monies to be deposited in escrow account—Period of
escrow and of offering.

460-46A—-115 Report of sales.

460-46A—120 Startup management compensation prohibited.

460-46A—145 Restrictions on transferability.

460-46A—150 Suitability of investors.

460-46A—155 Attorney to review disclosure document.

460-46A—160 Signing and verification of information in disclosure
document.

460-46A-165 Annual reports to stockholders.

WAC 460-46A-010 Limited offering exemption——
Conditions to be met. Transactions involving the offer
and sale of securities made in accordance with all the
conditions set forth in WAC 460-46A—020 through
460-46A—165 shall be exempted from registration under
RCW 21.20.320(9).

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460—46A—010, filed 10/5/82.]

WAC 460-46A—-020 Availability of exemption. Only
corporations may use the limited offering exemption.
The limited offering exemption may be used by an issuer
more than once provided that the aggregate amount
raised by all offerings by the issuer and its affiliates un-
der the limited offering exemption shall not exceed
$500,000. (The foregoing notwithstanding, offerings by
affiliates of the issuer under the limited offering exemp-
tion with respect to business ventures unrelated to that
of the issuer occurring twenty—four months prior to or
twenty—four months after the offering of the issuer un-
der consideration shall not be included in calculating the
$500,000 limitation as to the issuer.) The limited offer-
ing exemption is available only if one class of stock is
outstanding after the offering provided however, that
upon written request, this requirement may be waived by
the administrator as not being necessary under the cir-
cumstances for the protection of investors. The limited
offering exemption may not be used for the offer and
sale of debt securities. The limited offering exemption is
not available if the issuer or its affiliates have previously
sold securities of such issuer or affiliate under the provi-
sions of RCW 21.20.210 (registration by qualification)
or RCW 21.20.180 (registration by coordination) or of
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similar provisions of the securities or blue sky laws of
any other state. If an issuer has previously filed an ap-
plication for registration of its securities in this or any
state but no sales were made pursuant to that registra-
tion, the limited offering exemption remains available,
but the issuer must advise the securities division of its
prior applications for registration. The securities division
may require disclosure of the reasons why no sales were
made pursuant to the prior registration applications. The
total amount of funds raised by the issuer and its affili-
ates under all exemptions, including the limited offering
exemption, but excepting the statutory nonpublic offer-
ing exemption of RCW 21.20.320(1), may not exceed
$500,000 in any 12—month period during which the lim-
ited offering exemption is used.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 86-18-012
(Order SDO-114-86), § 460-46A-020, filed 8/22/86; 83-15-025

(Order SDO-95-83), § 460—46A-020, filed 7/15/83; 82-20-068 (Or-
der SDO-116-82), § 460—46A-020, filed 10/5/82.]

WAC 460-46A-025 No sales commission. No com-
mission or other remuneration may be paid directly or
indirectly for offering or making sales of shares under
the limited offering exemption.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460-46A-025, filed 10/5/82.]

WAC 460-46A-030 Affiliate—Definition. "Affili-
ate" means any person who directly or indirectly
through one or more intermediaries, controls or is con-
trolled by or is under common control with the person
specified. For example, corporations with common prin-
cipal owners or executive management are "affiliates."

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116--82), § 460—46A—030, filed 10/5/82.]

WAC 460-46A-040 Maximum number of purchas-
ers under exemption. The maximum number of purchas-
ers under the limited offering exemption in any
consecutive 12 months shall be 25. Husband and wife
shall be counted as one purchaser, as shall an estate.
Each shareholder of a corporation and each beneficiary
of a trust shall be counted separately as a purchaser in
addition to the corporation or trust unless the share-
holder or beneficiary has been such for at least six
months prior to the purchase.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460-46A-040, filed 10/5/82.]

WAC 460-46A-050 Maximum amount of cheap and
promotional shares. In no event shall the aggregate
amount of cheap and promotional shares exceed 40 per-
cent of the outstanding shares of a corporation using the
limited offering exemption after the completion of the
offering, except that this prohibition shall not apply if
the net tangible book value (under generally accepted
accounting principles) per share for all shares outstand-
ing after the offering will exceed 60 percent of the of-
fering price per share.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460—46A~050, filed 10/5/82.]
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WAC 460-46A-060 Promoter——Definition. "Pro-
moter" means any person who, acting alone or in con-
junction with one or more persons directly or indirectly
takes the initiative in founding and organizing the busi-
ness or enterprise of an issuer.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460-46A-060, filed 10/5/82.]

WAC 460-46A-070 Cheap and promotional
shares——Definition. "Promotional" shares means any
shares which are issued by a corporation using the lim-
ited offering exemption (1) in consideration for services
rendered in connection with the founding or organization
of its business, or (2) to a promoter in consideration for
any intangible property, including such property as pat-
ents, copyrights or goodwill or any tangible property,
unless there exists an active public trading market
therefor so that the fair market value thereof at the time
of issuance may be clearly ascertained. "Cheap" shares
means any shares issued to persons for consideration per
share less than the proposed offering price per share un-
der the limited offering exemption. At the time of issu-
ance of any promotional or cheap shares, if there shall
be paid into the corporation any cash consideration
therefore, or any tangible property for which there exists
a public trading market, the calculation of the number
of promotional or cheap shares shall show as a deduction
the number of shares which would be fully paid at the
offering price in the limited offering based upon the
amount of any such cash and the fair market value of
any such tangible property. '

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460-46A-070, filed 10/5/82.]

WAC 460-46A-080 Stock options. The maximum
amount of stock options (except incentive stock option
plans under Section 422A of the Internal Revenue Code
of 1954, as amended, held by employees, who are not
officers, directors or promoters of the issuer) may not
exceed ten percent of all outstanding shares of the same
or similar class of the issuer after the completion of an
offering based upon the limited offering exemption. The
exercise price per share under such option must be at
least equal to the price per share paid by the purchaser
for similar shares sold under the limited offering exemp-
tion. Options subject to the restrictions of this provision
may not be exercisable after three years, except that the
option may be exercisable for up to five years if the ex-
ercise price per share in the fourth and fifth years is at
least 120% of the price per share in the offering.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 83-15-025

(Order SDO-95-83), § 460—46A—080, filed 7/15/83; 82-20-068 (Or-
der SDO-116-82), § 460—46A—080, filed 10/5/82.]

WAC 460-46A-085 Inapplicability of cheap and
promotional share, and stock optiom, restrictions. The
above notwithstanding, the restrictions of WAC 460
46A-050, and 460—46A—080 shall not apply if the pro-
visions of either paragraph (1), (2), (3) or (4) below
apply:
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(1) The issuer has had significant earnings and oper-
ated at a profit during at least one of the last three fiscal
years. '

(2) All investors in the limited offering purchase for
cash on the same terms and conditions, and the investors
purchasing a majority of the securities sold in the lim-
ited offering fali within the following categories:

(A) Executive officers of the issuer;

(B) Persons who are then currently licensed to prac-
tice law, public accountants specializing in the securities
area, registered securities broker—dealers, securities
salespersons, registered investment advisers, investment
adviser salespersons, in any jurisdiction; or

(C) Entities specified in RCW 21.20.320(8); or

(3) The excess amounts of cheap or promotional
shares and options above the maximum limits estab-
lished by WAC 460-46A-050 and 460-46A-080 shall
be placed in a five—year escrow established by order of
the administrator. Shares and options shall be released
only upon the order of the administrator and under the
following conditions:

(a) The per share net worth of the issuer on a fully
diluted basis under generally accepted accounting prin-
ciples is at least one hundred percent greater than the
per share offering price under the limited offering ex-
emption; or

(b) The issuer has completed a firmly underwritten
public offering of at least four million dollars of its
common stock at a price per share of at least three times
the price per share of the shares sold under the limited
offering exemption; or

(c) There shall exist an established trading market in
the issuer's common stock for a period of at least ninety
consecutive days in which the market price per share
shall be greater than three times the price per share of
the shares sold under the limited offering exemption; or

(d) The owners of the shares shall pay for the shares
held in escrow, an amount equal to one hundred twenty
percent of the price per share of shares sold under the
limited offering exemption.

Those shares not released from escrow within the
five-year escrow period shall be canceled and shall no
longer be deemed outstanding shares of the issuer.

(4) Upon written request, such restrictions have been
waived in writing by the administrator as not being nec-
essary under the circumstances to protect investors
against undue dilution.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 83-15-025
(Order SDO-95-83), § 460-46A-085, filed 7/15/83; 82-20-068 (Or-
der SDO-116-82), § 460—46A—085, filed 10/5/82.]

WAC 460-46A—-090 Disclosure document. Each of-
feree under the limited offering exemption must be fur-
nished a disclosure document on a form provided by the
securities administrator (called "Form LOE-82"). A
copy of such disclosure document with all attachments
must be furnished to prospective purchasers twenty—four
hours before either agreeing to purchase the shares or
making any payment of consideration, whichever is ear-
lier. A manually signed copy of the disclosure document

and an additional copy must be filed with the securities
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administrator at least ten business days prior to com-
mencement of the offering. If the financial statements
attached to the disclosure document are audited, subject
to review or compilation by an accountant, a copy of the
disclosure document and all attachments shall be for-
warded to the accountant at the same time it is for-
warded to the securities administrator. Certified mail,
return receipt requested, is recommended. If during the
course of an offering made under the limited offering
exemption there shall occur an event which would mate-
rially affect the issuer, its prospects or properties, or
otherwise materially affect the accuracy or completeness
of the information contained in the disclosure document,
the disclosure document shall be promptly revised to re-
flect such event, filed with the securities administrator
as so revised, and used for all sales of shares in the of-
fering thereafter.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 86-18-012
(Order SDO-114-86), § 460-46A-090, filed 8/22/86; 83-15-025
(Order SDO-95-83), § 460-46A-090, filed 7/15/83; 82-20-068 (Or-
der SDO-116-82), § 460—46A—090, filed 10/5/82.]

WAC 460-46A-091 Advertisements. Advertisements
and announcements may be used to solicit investors upon
effectiveness of the exemption. Advertisements and an-
nouncements not meeting the requirements of WAC
460-28A—-025 must be filed with the administrator at
least five business days prior to use.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 83-15-025
(Order SDO-95-83), § 460-46A—091, filed 7/15/83.]

WAC 460-46A-095 Price of shares. All shares sold
pursuant to the limited offering exemption must be sold
for cash, must be of the same class (except where good
cause is shown and agreed to in writing by the adminis-
trator), and must be offered and sold at the same price.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 83-15-025
(Order SDO-95-83), § 460-46A—095, filed 7/15/83; 82-20-068 (Or-
der SDO-116-82), § 460—46A-095, filed 10/5/82.]

WAC 460-46A-100 Time purchase of shares under
limited offering exemption. The terms of the subscription
of purchase for all shares sold under the limited offering
exemption must provide that such shares shall be fully
paid for within ninety days of the date of subscription.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460-46A~100, filed 10/5/82.]

WAC 460-46A-105 Maximum and minimum offer-
ing amounts. The issuer must specify the minimum
amount of funds necessary to achieve the results antici-
pated in the disclosure document required under WAC
460-46A-090, and this shall be the minimum amount of
funds to be raised under an offering under the limited
offering exemption. The issuer must also establish a
maximum amount of funds to be so raised, and the min-
imum amount shall not be less than 75 percent of the
maximum amount.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460-46A-105, filed 10/5/82.]
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WAC 460-46A-110 Monies to be deposited in es-
crow account—-Period of escrow and of offering. The is-
suer must establish a separate escrow account with a
bank acting as escrow agent for all funds received for
sales of securities under the limited offering exemption
until at least the minimum amount has been raised. If
the minimum amount is not raised within six months of
the first offer, then all funds, including any interest
thereon, shall be promptly returned to the investors. In
any event, the offering period may not exceed nine
months from the time of the first offer.

[Statutory Authority; RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460—46A—110, filed 10/5/82.]

WAC 460-46A-115 Report of sales. The issuer
must file a report of sales on a form prescribed by the
administrator no later than thirty days after the expira-
tion of the offering. '

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 86-18-012
(Order SDO-114-86), § 460—46A-115, filed 8/22/86.]

WAC 460-46A-120 Startup management compen-
sation prohibited. No initial management compensation
in cash or property may be paid to any promoter, officer,
director, or person owning 10 percent or more of the
outstanding shares of the issuer: Provided, That actual
out—of—pocket expenses may be reimbursed to said pro-
moter, officer, director or person owning 10 percent or
more of the outstanding shares of the issuer: And pro-
vided further, That reasonable salaries may be paid to
any such persons during periods when the issuer is actu-
ally conducting business operations.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460—46A~-120, filed 10/5/82.]

WAC 460-46A-145 Restrictions on transferability.
The issuer must place a legend on the stock certificate
evidencing the shares sold under the limited offering ex-
emption in substantially the following form:

"These shares are not registered under the Securi-
ties Act of Washington and may not be offered, or
sold, pledged (except a pledge pursuant to the terms
of which any offer or sale upon foreclosure would
be made in a manner that would not violate the
registration provisions of the Securities Act of
Washington) or otherwise distributed for value, nor
may these shares be transferred on the books of the
Company, without opinion of counsel, concurred in
by counsel for the Company, that no violation of
said registration provisions would result therefrom."

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460—46A-145, filed 10/5/82.]

WAC 460-46A-150 Suitability of investors. No
person may purchase shares under the limited offering
exemption in excess of (a) $15,000, (b) 25% of his or her
annual income for the last calendar year, or (c) 25% of
his or her net worth, exclusive of equity in residence,
automobiles, furnishings, jewelry and personal effects,
whichever amount is greater. The issuer must obtain and
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preserve for three years a signed statement from any
purchaser who purchases more than $15,000 worth of
shares in the offering that the amount of his or her in-
vestment does not exceed 25% of his or her annual in-
come or net worth. If shares are to be purchased by a
pension fund, for an IRA account or for a Keogh plan,
the pension fund, IRA account or Keogh plan must meet
independently the suitability requirements of this sec-
tion.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 86-18-012
(Order SDO-114-86), § 460-46A-150, filed 8/22/86; 82-20-068
(Order SDO-116-82), § 460-46A—150, filed 10/5/82.]

WAC 460-46A-155 Attorney to review disclosure
document. In order for the limited offering exemption to
be available, an attorney, who is a member in good
standing of a state bar association, must certify to the
administrator that, although he or she has not under-
taken to independently verify the accuracy or complete-
ness of the information contained within the disclosure
form required under WAC 460-46A-090, he or she has
reviewed the responses to the questions in the form and
that (with the exception of the financial statements re-
quired under the form) the responses set forth the type
of information requested by the form. He or she must
further submit an opinion to the administrator that the
shares to be sold in the offering have been duly author-
ized and when issued upon payment of the offering price
will be legally and validly issued, fully paid and nonas-
sessable.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 83-15-025
(Order SDO-95-83), § 460-46A—155, filed 7/15/83; 82-20-068 (Or-
der SDO-116-82), § 460—46A—155, filed 10/5/82.]

WAC 460-46A-160 Signing and verification of in-
formation in disclosure document. All directors and the
chief executive and accounting officers of the issuer shall
sign the disclosure form under WAC 460-46A—090 and
by such action shall certify that they each have made
reasonable efforts to verify the material accuracy and
completeness of the information therein contained. In
order for this limited offering exemption to be available,
the chief executive and accounting officers of the issuer
shall make themselves and the issuer's books and records
available to each investor to respond to questions and
otherwise verify the information contained in the disclo-
sure document prior to the investment by such investor.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82--20-068
(Order SDO-116-82), § 460-46A—160, filed 10/5/82.]

WAC 460-46A-165 Annual reports to stockholders.
Issuers using the limited offering exemption shall
thereby undertake to investors in the limited offering to
annually provide for 5 years thereafter written financial
reports containing a balance sheet as of the end of the
issuer's fiscal year and a statement of profits and losses
for said fiscal year, all prepared in accordance with gen-
erally accepted accounting principles.

[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068
(Order SDO-116-82), § 460-46A~165, filed 10/5/82.]
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Chapter 460-52A WAC

NONPROFIT ORGANIZATIONS
WAC
460-52A-010 Definitions.
460-52A-020 Definitions—Transactions not involving a security.
460-52A—030 Exemption for securities of nonprofit organizations.
460-52A-040 Exemption notice.

460-52A-050 Filing fee.
460-52A-060 Duration of offering.

DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS
CHAPTER

460-52A-035 Contents of special registration for nonprofit organi-
zations. [Order 344, § 460-52A-035, filed
10/24/75.] Repealed by Order SD-131-77, filed
11/23/77.

460-52A-036 Contents of offering circular/prospectus. [Order 344,
§ 460-52A-036, filed 10/24/75.] Repealed by Order
SD-131-77, filed 11/23/77.

460-52A—045 Nonprofit security salesman exemptions, [Order 344,
§ 460-52A-045, filed 10/24/75.] Repealed by Order
SD-131-77, filed 11/23/77.

WAC 460-52A-010 Definitions. Nonprofit organi-
zation means any person organized and operated as a
nonprofit organization as defined in RCW 84.36.800(4)
exclusively for religious, educational, or charitable pur-
poses and which nonprofit organization also possesses a
current tax exempt status under the laws of the United
States.

[Order SD-131-77, § 460-52A-010, filed 11/23/77; Order 344, §
460-52A-010, filed 10/24/75.]

 WAC 460-52A-020 Definitions--Transactions not
involving a security. The following transactions of non-
profit organizations will not involve the issuance of a se-
curity for registration purposes.

(1) Outright gifts with no expectation of return on in-
vestment by the donor.

(2) Outright gifts as above, but subject to reserved life
estates.

(3) Testamentary dispositions.

(4) Voluntary inter vivos trusts.

(a) The following are considered to be voluntary inter
vivos trusts:

(i) Charitable remalnder trusts, as defined in Section
664 of the Internal Revenue Code.

(ii) Charitable remainder annuity trusts, as defined in
Section 664 of the Internal Revenue Code.

(iii) Charitable remainder unitrusts as defined in Sec-
tion 664 of the Internal Revenue Code.

(iv) Pooled income funds as described in Section 646
(c)(5) of the Internal Revenue Code.

(b) Trust arrangements are presumed to be voluntary
inter vivos trust, if each of the following conditions are
met:

(i) It is an express trust created during the life of the
trustor, which trust may be revocable or irrevocable;

(ii) The obligations of the trustee are in accord with
the Trustee's Accounting Act, chapter 30.30 RCW;

(iif) The trustee is not authorized or directed, ex-
pressly or by implication, to commingle by loan or
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otherwise the corpus or any part thereof with the per-
sonal assets of the trustee, or with the assets of any per-
son entitled to a remainder interest.

(c) This section does not create any presumption that
a trust arrangement not conforming to this section is not
an inter vivos trust.

[Order 344, § 460-52A-020, filed 10/24/75.]

. WAC 460-52A-030 Exemption for securities of
nonprofit organizations. Any offering or sale of securities
by a nonprofit organization as defined in WAC 460-
52A-010 is exempt if the security is offered or sold only
to persons who, prior to their solicitation for the pur-
chase of said securities, were members of, contributors
to, or listed as participants in, the organization, or their
relatives, if such nonprofit organization first files notice
as set forth in WAC 460-52A-040 and the director does
not by order disallow the exemption within the next ten
full business days: Provided, That no offerings shall be
made until expiration of the ten full business days.

[Order SD-131-77, § 460-52A-030, filed 11/23/77; Order 344, §
460-52A-030, filed 10/24/75.] -

WAC 460-52A-040 FExemption notice. The notice
shall consist of a statément of the following:

(1) Name and address of the issuer;

(2) Names, addresses and telephone numbers of the
current officers and directors of the issuer;

(3) Description of the security, price per security, and
the number of securities to be offered;

(4) Nature and purposes of the organization as a basis
for claiming the exemption, including proof of current
tax exempt status under the Internal Revenue Code; in-
dicate whether the issuer is a religious, educational or
charitable organization;

(5) Proposed use of the proceeds of the sale of the
security;

(6) Issuer shall provide a prospective purchaser writ-
ten information regarding the securities offered prior to
consummation of any sale, which information shall con-
spicuously disclose the following statements;

(a) "ANY PROSPECTIVE PURCHASER IS ENTITLED TO
REVIEW FINANCIAL STATEMENTS OF THE ISSUER WHICH
SHALL BE FURNISHED UPON REQUEST."

(b) "RECEIPT OF NOTICE OF EXEMPTION BY THE
WASHINGTON ADMINISTRATOR OF SECURITIES DOES NOT
SIGNIFY THAT THE ADMINISTRATOR HAS APPROVED OR
RECOMMENDED THESE SECURITIES, NOR HAS THE ADMIN-
ISTRATOR PASSED UPON THE OFFERING. ANY REPRESEN-
TATION TO THE CONTRARY IS A CRIMINAL OFFENSE."

(c) "THE RETURN OF THE FUNDS OF THE PURCHASER IS
DEPENDENT UPON THE FINANCIAL CONDITION OF THE
ORGANIZATION."

[Order SD-131-77, § 460-52A-040, filed 11/23/77; Order 344, §
460-52A—-040, filed 10/24/75.]

WAC 460-52A-050 Filing fee. Every nonprofit or-
ganization which files notice of exemption of securities
shall pay a filing fee of fifty dollars.

[Order SD~131-77, § 460-52A—050, filed 11/23/77; Order 344, §
460-52A-050, filed 10/24/75.]
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WAC 460-52A-060 Duration of offering. No offer-
ing shall extend for more than two years after the date
of filing notification of claim of exemption pursuant to
RCW 21.20.310(11) without the express authorization
of the administrator.

[Order SD-131-77, § 460-52A-060, filed 11/23/77.]

Chapter 460-60A WAC

FINANCIAL STATEMENTS AND REPORTS—-
CONTENTS AND FILING REQUIREMENTS

WAC

460-60A—010 Financial statements.

460-60A—015 Federal interstate offerings by coordination.

460-60A—020 Intrastate filings and federal filings not meeting the
requirements of coordination.

460-60A—025 Quarterly reports required of certain issuers.

460-60A—035 Quarterly reports—When to file.

460-60A-040 Reports after termination of public offerings.

460-60A—045 Annual reporting requirements of RCW 21.20.740.

460-60A—050 Contents of reports under RCW 21.20.740.

460-60A—055 Reports maintained—Time period required.

WAC 460-60A-010 Financial statements. (1) All
financial statements required to be filed under these
regulations shall be prepared in form and content in ac-
cordance with generally accepted accounting principles.

(2) The administrator may require the filing of other
statements in addition to, or in substitution for, the
statements herein required in any case where such state-
ments are necessary or appropriate for an adequate
presentation of the financial condition of any issuer or
person whose financial statements are required, or whose
statements are otherwise riecessary for the protection of
investors.

[Statutory Authority: RCW 21.20.210(14). 79-09-028 (Order SD-

57-79), § 460—60A—010, filed 8/14/79; Order 304, § 460—60A—010,
filed 2/28/75, effective 4/1/75. Formerly chapter 460-60 WAC.]

WAC 460-60A-015 TFederal interstate offerings by
coordination. Financial statements meeting the require-
ments of the United States Securities and Exchange
Commission and filed with the Washington securities
division pursuant to the provisions of RCW 21.20.180
will be deemed to have met the financial disclosure re-
quirements of the division: Provided, That if the aggre-
gate sales price of the offering exceeds $500,000.00,
annual financial statements shall be audited and certi-
fied by an independent certified public accountant.

[Statutory Authority: RCW 21.20.210 (14)(d) and 21.20.450. 80-04-
037 (Order SDO-37-80), § 460-60A—015, filed 3/19/80. Statutory
Authority: RCW 21.20.210(14).- 79-09-028 (Order SD-57-79), §
460-60A—015, filed 8/14/79; Order 304, § 460-60A—015, filed
2/28/75, effective 4/1/75. Formerly chapter 460-60 WAC.]

WAC 460-60A-020 Intrastate filings and federal
filings not meeting the requirements of coordination. (1)
For offerings $500,000.00 or under and filed pursuant to
RCW 21.20.210 the requirements of WAC 460-60A-
010 shall apply.

(2) For offerings over $500,000.00 and filed pursuant
to RCW 21.20.210 the annual financial statements must
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be audited. For specific requirements not contained in
these rules refer to RCW 21.20.210(14).
[Statutory Authority: RCW 21.20.210(14). 79-09-028 (Order SD-

57-79), § 460-60A—020, filed 8/14/79; Order 304, § 460-60A-020,
filed 2/28/75, effective 4/1/75. Formerly chapter 460—-60 WAC.]

WAC 460-60A-025 Quarterly reports required of
certain issuers. Quarterly reports will be submitted by all
issuers who register by qualification and by those issuers
who are filing pursuant to the Regulation A Exemption
of the Federal Security Act. Copies of quarterly report
forms are available upon request. Such reports are re-
quired only during the term of the offering.

[Order 304, § 460-60A—025, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-60 WAC.]

WAC 460-60A—-035 Quarterly reports—When. to
file. Quarterly reports will be filed on a quarterly basis,
said quarters to be based upon the issuer's fiscal year.
The quarterly reports shall be filed with the division
within thirty calendar days from the end of each quar-
terly period.

[Order SD-131-77, § 460-60A—035, filed 11/23/77; Order 304, §

460-60A—035, filed 2/28/75, effective 4/1/75. Formerly chapter 460—
60 WAC.]

WAC 460-60A-040 Reports after termination of
public offerings. All issuers must file annual reports with
the division even after termination of the public securi-
ties offering if they are within the criteria set out in
RCW 21.20.740.

[Order 304, § 460-60A—040, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-60 WAC.]

WAC 460-60A-045 Annual reporting requirements
of RCW 21.20.740. Every issuer who has been registered
under Washington securities laws must file annual re-
ports as required in WAC 460—60A—050 EXCEPT THAT
ISSUER DOES NOT INCLUDE:

(a) Those whose securities were registered pursuant to
section 12 of the Securities and Exchange Act of 1934,

(b) Those who were exempted from the Securities and
Exchange Act of 1934 on some basis other than number
of shareholders and total assets.

{c) Those whose securities are held of record by less
than 200 persons at the close of the issuer's fiscal year.

(d) Those whose total assets are less than $500,000 at
the close of their fiscal year.

[Order 304, § 460-60A-045, filed 2/28/73, effective 4/1/75. Form-
erly chapter 460-60 WAC.]

WAC 460-60A-050 Contents of reports under RCW
21.20.740. The issuer shall file with the director not
more than 120 days after the end of its fiscal year the
following statements:

(1) A certified financial statement prepared in ac-
cordance with generally accepted accounting principles
(S-X is not required).

(2)(a) A list of all officers, directors and those who
control directly or indirectly more than 10% of the out-
standing voting securities of said issuer.
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(b) In addition to the names required in (a), there
shall be shown the number and type of securities held by
each said officer, director and controlling shareholder.

(3) Should the director find that the financial state-
ments required in subsection (1) do not adequately pro-
vide the necessary business and financial information by
the said issuer he may by order direct the issuer to file
such additional information as is deemed necessary. Said
additional information does not have to be filed within
the 120 day period after the issuer's fiscal year end but
must be filed within a reasonable time after the director
issues his order.

[Order 304, § 460-60A—050, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-60 WAC.]

WAC 460-60A-055 Reports maintained—Time pe-
riod required. The reports required by WAC 460-60A—
050 will be maintained by the director for public inspec-
tion for a period of five years after the receipt of said
reports.

[Order 304, § 460-60A—05S, filed 2/28/75, effective 4/1/75. Form-
erly chapter 460-60 WAC.]

Chapter 460-64A WAC
CAPITAL REQUIREMENTS--DEFINITIONS

WAC
460-64A—010 Definitions.
460-64A—020 Capital requirements.

WAC 460-64A-010 Definitions. (1) The phrase
"cash or comparable liquid assets" means: Legal tender
of the United States of America, U.S. Treasury notes or
bills, or other negotiable government securities with an
ascertainable public market.

[Order 304, § 460-64A—010, filed 2/28/75, effective 4/1/75.]

WAC 460-64A-020 Capital requirements. The
paid—in capital requirements enumerated in RCW 21-
.20.710 must be maintained at all times, although it does
not need to be maintained in such liquid form as set
forth in WAC 460-64A-010(1).

[Order 304, § 460-64A~020, filed 2/28/75, effective 4/1/75.]

Chapter 460-65A WAC

REGULATIONS ON PROCEDURES RELATED TO
THE ENTRY OF ORDERS

WAC

460-65A-010 Grounds for issuance of stop order pursuant to RCW
21.20.200.

460-65A—020 Grounds for issuance of cease and desist orders pur-
suant to RCW 21.20.390.

460-65A—030 Grounds for denial, suspension and revocation of
exemption.

460-65A—040 Grounds for denial, condition or revocation exemption
pursuant to RCW 21.20.325.

460-65A—~100 Summary procedure.

460-65A—105 Summary order—Hearing.

460-65A-110 Summary hearing—Appearance before the director.

460-65A-115 Requests for hearing on summary order time limits.

460-65A—125 Nonsummary procedure.
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WAC 460-65A-010 Grounds for issuance of stop
order pursuant to RCW 21.20.200. The securities ad-
ministrator may issue a stop order pursuant to RCW
21.20.200 if the securities division does not receive the
required notification and post-effective amendment with
respect to prior amendment referred to in RCW 21.20-
.190, retroactively denying effectiveness to the registra-
tion statement or suspending its effectiveness until
compliance with RCW 21.20.190, if the administrator
finds the entry of the order to be in the public interest
and necessary for the protection of investors.

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21-
.20.325. 83-03-024 (Order SDO-6-83), § 460-65A-010, filed
1/13/83]

WAC 460-65A-020 Grounds for issuance of cease
and desist orders pursuant to RCW 21.20.390. The secu-
rities administrator may issue pursuant to RCW 21.20-
.390 an order directing any person to cease and desist
from continuing an act or practice if it appears that the
act or practice by the person is in violation of any provi-
sion of the Washington Securities Act or any lawfully
promulgated under the Securities Act and if the securi-
ties administrator finds the entry of the order to be in
the public interest and necessary for the protection of
investors.

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21-
.20.325. 83-03-024 (Order SDO-6-83), § 460-65A-020, filed
1/13/83.]

WAC 460-65A-030 Grounds for denial, suspension
and revocation of exemption. The securities administra-
tor may by order, deny, revoke, suspend a nonpublic of-
fering established pursuant to RCW 21.20.320(1) or
limited offering exemption established pursuant to RCW
21.20.320(9) based upon a finding of one of the follow-
ing conditions:

(1) The issuer or any affiliate has made a misstate-
ment or omission, in connection with the offer or sale of
a security, which is in the light of the circumstances un-
der which it is made, false or misleading with respect to
any material fact;

(2) The issuer or any affiliate has violated any provi-
sion of the Securities Act of Washington or any rule,
order or condition lawfully imposed under that act;

(3) The issuer or any affiliate is the subject of a per-
manent or temporary injunction of any court of compe-
tent jurisdiction entered under any federal or state
securities act or is the subject of a cease and desist order
or consent order under any federal or state securities act;

(4) That issuer’s enterprise or method of business has
included or would include activities which are or would
be illegal where performed;

(5) The offering has worked or would work a fraud
upon investors;

(6) The claimant has failed to pay the proper filing
fee: Provided, That, the securities administrator may en-
ter only denial under this subsection and shall vacate
any such order when the deficiency has been corrected;

(7) The issuer or any affiliate is the subject of an ac-
tive investigation of the securities division of the state of
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Washington for violation of the Securities Act of
Washington or violation of any rule, order, or condition
lawfully imposed under that act: Provided, That, an or-
der entered under this provision shall not remain in ef-
fect for an unreasonable period of time;

(8) The issuer or any affiliate is subject to a United
States post office fraud order;

(9) The issuer or any affiliate has been convicted of
any securities law violation or any crime involving fraud,
theft, or embezzlement; and

If the securities administrator finds the order to be in
the public interest and necessary for the protection of
investors.

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21-

20.325. 83-03-024 (Order SDO-6-83), § 460-65A—030, filed
1/13/83]]

WAC 460-65A-040 Grounds for denial, condition or
revocation exemption pursuant to RCW 21.20.325. The
securities administrator may issue an order denying, re-
voking or conditioning an exemption pursuant to RCW
21.20.325 if he or she finds there has been:

(1) A violation of RCW 21.20.010 in connection with
the offering or sale and if the securities administrator
finds entry of the order to be in the public interest and
necessary for the protection of investors.

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21-

20.325. '83-03-024 (Order SDO-6-83), § 460-65A-040, filed
1/13/83.]

WAC 460-65A-100 Summary procedure. (1) A
summary order is any order which takes effect immedi-
ately upon entry without opportunity for a prior hearing.
Upon the entry of such an order, the securities adminis-
trator shall promptly notify the person subject to the or-
der of the order's entry, the reasons therefore and that if
requested in writing by the subject of the order within
fifteen days after the receipt of the director's notifica-
tion, the matter will be scheduled for hearing in accord-
ance with WAC 460-65A—105 and 460-65A-110.

(2) Upon entry of a summary order, the following
shall apply:

(a) If entry of the summary order results in,

(i) Denial of an exemption under RCW 21.20.320(1),
21.20.320(9), or 21.20.325;

(il) Denial of registration under RCW 21.20.110;

(iii) A stop order under RCW 21.20.110; or

(iv) A stop order denying effectiveness to registration
under RCW 21.20.280;

The provisions of WAC 460-65A-105 shall apply.

(b) If entry of the summary order results in,

(i) Suspension of registration under RCW 21.20.110;

(ii) A stop order under RCW 21.20.280 suspending or
revoking registration of securities;

(iii) A cease and desist order issued under RCW
21.20.290;

(iv) Suspension, condition, or revocation of exemption
pursuant to RCW 21.20.320 (1), (9), or 21.20.325.

The provisions of WAC 460-65A~110 shall apply.
[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21-

20.325. 83-03-024 (Order SDO-6-83), § 460-65A-100, filed
1/13/83.]
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WAC 460-65A-105 Summary order——Hearing. If
entry of the summary order results in any of the conse-
quences listed at WAC 460-65A-100 (2)(a), the hear-
ing shall be held within a reasonable time and in
accordance with chapter 34.04 RCW.

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21-

.20.325. '83-03-024 (Order SDO-6-83), § 460-65A—105, filed
1/13/83]

Reviser's note: The caption of the above section was provided by the
code reviser's office.

WAC 460-65A-110 Summary hearing——Appearance
before the director. If entry of the summary order results
in any of the consequences listed at WAC 460-65A—-100
(2)(b), the subject of the order shall have an opportunity
to appear before the director or the securities adminis-
trator. Such a hearing shall be held reasonably
promptly. If the director or securities administrator finds
that good cause is shown, he or she shall vacate the
summary order. If he or she finds that good cause is not
shown, the summary order shall remain in effect and the
director shall give notice of opportunity for hearing
which shall be held within a reasonable time.

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21-

20.325. 83-03-024 (Order SDO-6-83), § 460-65A-110, filed
1/13/83.]

Reviser's note: The caption of the above section was provided by the
code reviser's office.

WAC 460-65A-115 Requests for hearing on sum-
mary order time limits. If the subject of a summary or-
der does not request a hearing within fifteen days after
receipt of notice of opportunity for hearing, the order
shall become final.

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21-

120.325. 83-03-024 (Order SDO-6-83), § 460-65A—115, filed
1/13/83.]

WAC 460-65A-125 Nonsummary procedure. Upon
entry of any nonsummary order under the Securities
Act, the hearing shall be held within a reasonable time
and in accordance with chapter 34.04 RCW.

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21-

20.325. 83-03-024 (Order SDO-6-83), § 460-65A-125, filed
1/13/83.]

Chapter 460-80 WAC
FRANCHISE REGISTRATION

WAC

460-80-100 Notice of claim for exemption.
460-80-110 Franchise registration application.
460-80-125 Franchise registration application instructions.
460-80-140 Financial statements.

460-80-160 Cross reference sheets.

460-80-190 Time of registration effectiveness.
460-80-195 Approval is not an endorsement.
460-80-300 Receipt of offering circular.
460-80-310 Offering circular.

460-80-315 Content and form of offering circular.
460-80—400 Impounds.

460-80-410 Imposition of impound.

460-80-420 Operation of impound condition.
460-80-430 Purchase receipts.
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460-80—440
460-80-450
460-80-500

Depository.
Release of impounds.
Advertising.

DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS
CHAPTER

460-80-120 Subfranchisor registration application. [Order 11, §
460-80-120, filed 3/3/72.] Repealed by 80-04-036
(Order SDO-38-80), filed 3/19/80. Statutory Au-

- thority: RCW 19.100.250.
Franchise registration exhibits. [Order 11, § 460-80-
130, filed 3/3/72.] Repealed by 80-04-036 (Order
SDO-38-80), filed 3/19/80. Statutory Authority:
RCW 19.100.040 (4), (7), and (20), 19.100.070(2),
and 19.100.250.
Number of franchises. [Order 11, § 46080150, filed
3/3/72.] Repealed by 80-04-036 (Order SDO-38-
80), filed 3/19/80. Statutory Authority: RCW
19.100.040(20) and 19.100.250.
Signing of application. [Order 11, § 460-80-170, filed
3/3/72.] Repealed by 80-04-036 (Order SDO-38-
80), filed 3/19/80. Statutory Authority: RCW
19.100.250. .
Consent to service of process. [Order 11, § 460-80—
180, filed 3/3/72.] Repealed by 80-04-036 (Order
SDO-38-80), filed 3/19/80. Statutory Authority:
RCW 19.100.160 and 19.100.250.
Renewal of franchise registration. [Order 11, § 460—
80-200, filed 3/3/72.] Repealed by 80-04-036 (Or-
der SDO-38-80), filed 3/19/80. Statutory Authority:
RCW 19.100.070(2).
Underscoring of changes. [Order 11, § 460-80-210,
filed 3/3/72.} Repealed by 80-04-036 (Order SDO-
38-80), filed 3/19/80. Statutory Authority: RCW
19.100.070(2) and 19.100.250.
Application to amend registration. [Order 11, § 460—
80-220, filed 3/3/72.] Repealed by 80-04-036 (Or-
der SDO-38-80), filed 3/19/80. Statutory Authority:
RCW 19.100.250.
Required information in offering circular. {Order 11,
§ 460-80-320, filed 3/3/72.] Repealed by 80-04-036
(Order SDO-38-80), filed 3/19/80. Statutory Au-
thority: RCW 19.100.040 (4), (7), and (20),
19.100.070(2), and 19.100.250.
Sequence of presentation in offering circular. [Order
11, § 460-80-330, filed 3/3/72.] Repealed by 80-04—
036 (Order SDO-38-80), filed 3/19/80. Statutory
Authority: RCW 19.100.250.
Registration renewal application. [Order 11, § 460-
80--900, filed 3/3/72.] Repealed By 80-04-036 (Or-
der SDO-38-80), filed 3/19/80. Statutory Authority:
RCW 19.100.070(2) and 19.100.250.
Sale of franchises—Power of attorney for consent to
service. [Order 11, § 460-80-910, filed 3/3/72.] Re-
pealed by 80-04-036 (Order SDO-38-80), filed
3/19/80. Statutory Authority: RCW 19.100.160 and
19.100.250.

460-80-130

460-80-150

460-80-170

460-80-180

460-80-200

460-80-210

460-80-220

460-80-320

460-80-330

460-80-9500

460-80-910

WAC 460-80-100 Notice of claim for exemption.
Any franchisor or subfranchisor who claims an exemp-
tion under RCW 19.100.030 (4)(a) and (b)(i) shall file
with the administrator of the state securities division a
statement giving notice of such claim for exemption, the
name and address of the franchisor or subfranchisor, the
name under which the franchisor or subfranchisor is do-
ing business, and a statement setting forth the informa-
tion upon which the exemption under RCW 19.100.030
(4)(b)(i) is claimed, including the most recent audited
financial statement showing compliance with the re-
quirements of RCW 19.100.030 (4)(b)(i)(A).

[Order 11, § 460-80-100, filed 3/3/72.]
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WAC 460-80-110 Franchise registration applica-
tion. All applications for registration, renewal or amend-
ment of a franchise shall have as the first page thereof a
facing page in the form as provided by the department
of licensing and containing the information specified
therein. The application for registration, renewal or
amendment must be accompanied by the fee prescribed
in RCW 19.100.240 made payable by check to the trea-
surer of the state of Washington.

[Statutory Authority: RCW 19.100.040(12), 19.100.070(2) and 19-

.100.250. 80-04-036 (Order SDO-38-80), § 460-80-110, filed
3/19/80; Order 11, § 460-80-110, filed 3/3/72.]

WAC 460-80-125 Franchise registration application
instructions. The following must be adhered to with re-
spect to all applications for registration, registration re-
newal or registration amendment:

(1) Completion of application. An application for reg-
istration of the offer or sale of franchises shall include
the following, all of which shall be verified by means of
the prescribed signature page:

(a) Facing page; .

(b) Supplemental information page(s);

(c) Salesperson registration application in the form
prescribed by WAC 460-82-100;

(d) A copy of the proposed offering circular.

(2) The following shall be attached to the application:

(a) A second copy of the proposed offering circular;

(b) A cross-reference sheet showing the location in
the franchise agreement of the information required to
be included in the application and in the offering circu-
lar. If any item calling for information is inapplicable or
the answer thereto is in the negative and is omitted, a
statement to that effect shall be made in the cross—ref-
erence sheet;

(c) A consent to service of process in the form pre-
scribed by the department of licensing.

(3) Definitions:

(a) "Predecessor," for the purposes of the disclosure
required by item 1 in the body of the offering circular, is
defined as follows: A "predecessor” of a franchisor is (i)
a person the major portion of whose assets have been
acquired directly or indirectly by the franchisor, or (ii) a
person from whom the franchisor acquired directly or
indirectly the major portion of its assets;

(b) "Franchise broker,” for the purposes of the dis-
closure required by the cover page and item 2 in the
body of the offering circular, is defined as follows: A
"franchise broker" is any person engaged in the business
of representing a franchisor or subfranchisor in offering
for sale or selling a franchise, except anyone whose
identity and business experience is otherwise required to
be disclosed at item 2 in the body of the offering
circular.

(4) Disclosure: Each disclosure item should be either
positively or negatively commented upon by use of a
statement which fully incorporates the information re-
quired by the item.

(5) Subfranchisors: When the person filing the appli-
cation for registration is a subfranchisor, the application
shall also include the same information concerning the
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subfranchisor as is required from the franchisor; the
franchisor, as well as the subfranchisor, shall execute a
signature page.

(6) Signing of application: The application shall be
signed by an officer or general partner of the applicant;
however, it may be signed by another person holding a
power of attorney for such purposes from the applicant.
If signed on behalf of the applicant pursuant to such
power of attorney, the application shall include as an
additional exhibit a copy of said power of attorney or a
copy of the corporate resolution authorizing the attorney
to act.

(7) Manually signed consent of accountant: All appli-
cations shall be accompanied by a manually signed con-
sent of the independent public accountants for the use of
their audited financial statements as such statements
appear in the offering circular.

(8) Application to amend the registration: An amend-
ment to an application filed either before or after the
effective date of registration shall contain only the in-
formation being amended identified by item number and
shall be verified by means of the prescribed signature
page. Each amendment shall be accompanied by a fac-
ing page in the form prescribed on which the applicant
shall indicate the filing is an amendment and the nam-
ber of the amendment, if more than one.

(9) Underscoring of changes: If the registration re-
newal statement or any amendment to an application for
registration alters the text of the offering circular, or of
any item, or other document previously filed as a part of
the application for registration, the changes in such text
shall be indicated by means of underscoring or in some
other appropriate manner.

[Statutory Authority: RCW 19.100.250. 80-04-036 (Order SDO-38—
80), § 460-80-125, filed 3/19/80.]

WAC 460-80-140 Financial statements. (a) Finan-
cial statements required to be filed in connection with an
application for registration or renewal of an offer or sale
of a franchise shall be prepared in accordance with gen-
erally accepted accounting principles as set forth in rules
as adopted pursuant to chapter 460-60A WAC etc.
Such financial statements should be audited by a certi-
fied public accountant having the same qualifications
and restrictions as those set forth in WAC 460-60A—
100, except where the particular form or this section
permits the use of unaudited statements for interim
periods.

(b) In extraordinary cases the director may waive the
requirement for audited statements if the statements
have been prepared by an independent certified public
accountant or independent public accountant and the di-
rector is otherwise satisfied as to the reliability of such
statements and as to the ability of the franchisor to per-
form future commitments. Such waiver will ordinarily
be granted only upon a showing that the franchisor has
not had prior audited statements; that the close of the
most recent or current fiscal year is so near the time of
filing of the application that it would be unreasonably
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costly or impractical to provide audited statements with
the application; and that audited statements will be fur-
nished within a reasonable time after the end of the
most recent or current fiscal year. In such cases the di-
rector may impose an impound condition and such other
conditions and restrictions as in his discretion may be
appropriate.

(c) The use of unaudited financial statements as pro-
vided in these rules does not relieve the applicant or any
person from any liability for false and misleading state-
ments contained in such financial statements.

[Statutory Authority: RCW 19.100.040(7) and 19.100.250. 80-04-036
(Order SDO-38-80), § 460-80—140, filed 3/19/80; Order 11, § 460—
80140, filed 3/3/72.]

WAC 460-80-160 Cross reference sheets. Each ap-
plication for registration of an offer or sale of a fran-
chise and each registration renewal statement shall
include a cross reference sheet showing the location in
the franchise agreement of the information required to
be included in the application and in the offering circu-
lar. If any item calling for information is inapplicable or
the answer thereto is in the negative and is omitted, a
statement to that effect shall be made in the cross refer-
ence sheet.

SPECIMEN CROSS REFERENCE SHEET

Ttem Number Page in Page in
of Offering Franchise
Application Circular Agreement

[Order 11, § 460-80-160, filed 3/3/72.]

WAC 460-80-190 Time of registration effective-
ness. A registration statement for the selling of a fran-
chise under RCW 19.100.060 becomes effective if no
stop order is in effect and no proceeding pending under
RCW 19.100.120 at 3:00 p.m., P.S.T. on the afternoon
of the 15th business day after the filing of the registra-
tion or the last amendment or at such earlier time as the
director determines.

[Order 11, § 460-80-190, filed 3/3/72.]

WAC 460-80-195 Approval is not an endorsement.
The filing of the application for registration or the ef-
fectiveness of the registration does not constitute a find-
ing by the director that any document filed under this
act is true, complete and not misleading. Neither any
such fact nor the fact that an exemption is available for
a transaction means that the director has passed in any
way upon the merits or qualification of, or recommended
or given approval to any person, franchise or transaction.

[Order 11, § 460-80-195, filed 3/3/72.]

WAC 460-80-300 Receipt of offering circular. Each
prospective purchaser of a franchise shall sign a receipt
in substantially the following form that they have re-
ceived the offering circular and that they received the
same before signing the receipt and completing the sale.
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ACKNOWLEDGEMENT OF RECEIPT OF OFFERING
CIRCULAR BY PROSPECTIVE FRANCHISEE FROM
(NAME OF FRANCHISOR)

The undersigned, personally and/or as an officer or
partner of the proposed franchisee, does hereby ac-
knowledge receipt of "the franchise offering circular for
prospective franchisees required by the state of
Washington" including all exhibits attached thereto, to—
wit: (List exhibits to be attached, including, but not lim-
ited to, financial statements, franchise agreement, lease
agreements, etc.) I acknowledge that I received the of-
fering circular at least 48 hours prior to signing this re-
ceipt and completing the sale.

Dated:

individually and/or as an officer
or partner of
a ( corporation)
(___ partnership)

[Statutory Authority: RCW 19.100.250. 80-04-036 (Order SDO-38-

80), § 460-80-300, filed 3/19/80; Order 11, § 460-80-300, filed
3/3/72.)

WAC 460-80-310 Offering circular. The purpose of
the offering circular is to inform prospective franchisees
and subfranchisors. Accordingly, the information set
forth in the circular should be presented in a clear, con-
cise fashion that will be readily understandable.

(a) All information contained in the offering circular
shall be set forth under appropriate captions or headings
reasonably indicative of the principal subject matter set
forth thereunder. Except as to financial statements and
other tabular data, information set forth in the offering
circular should be divided into reasonable short para-
graphs or sections.

" (b) Each offering circular should contain a reasonable
detailed table of contents showing the subject matter of
the various sections or subdivisions of the offering circu-
lar and the page number on which each section or sub-
division begins.

[Order 11, § 460-80-310, filed 3/3/72.]

WAC 460-80-315 Content and form of offering cir-
cular. The information required to be set forth in the of-
fering circular shall be presented in the following
sequence: ‘

coVER PAGE. The outside front cover of the offering
circular shall contain the following information:

The title in boldface type: FRANCHISE OFFERING CIR-
CULAR FOR PROSPECTIVE FRANCHISEES REQUIRED BY THE
STATE OF WASHINGTON.

The name, type of business organization, principal
business address and telephone number of the franchisor.

If different than above, the name, principal business
address and telephone number of the subfranchisor or
franchise broker offering in this state the herein de-
scribed franchise.

A sample of the primary business trademark, logo-
type, trade name or commercial label or symbol used by
the franchisor for marketing its products or services and
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under which the franchisee will conduct its business.
(Place in upper left—hand corner of the cover page.)

A brief description of the franchise to be offered.

A summary of items (5) and (7) of the offering cir-
cular, to-wit: Franchisee's initial franchise fee or other
payment and franchisee's initial investment, respectively.

Effective date: (Leave blank until notified of effec-
tiveness by securities division.)

The following statement in boldface type:

THIS OFFERING CIRCULAR IS PROVIDED FOR YOUR OWN
PROTECTION AND CONTAINS A SUMMARY ONLY OF CER-
TAIN MATERIAL PROVISIONS OF THE FRANCHISE AGREE-
MENT. THIS OFFERING CIRCULAR AND ALL CONTRACTS
AND AGREEMENTS SHOULD BE READ CAREFULLY IN THEIR
ENTIRETY FOR AN UNDERSTANDING OF ALL RIGHTS AND
OBLIGATIONS OF BOTH THE FRANCHISOR AND THE
FRANCHISEE.

A FEDERAL TRADE COMMISSION RULE MAKES IT UN-
LAWFUL TO OFFER OR SELL ANY FRANCHISE WITHOUT
FIRST PROVIDING THIS OFFERING CIRCULAR TO THE PRO-
SPECTIVE FRANCHISEE AT THE EARLIER OF (1) THE FIRST
PERSONAL MEETING, OR (2) TEN BUSINESS DAYS BEFORE
THE SIGNING OF ANY FRANCHISE OR RELATED AGREE-
MENT, OR (3) TEN BUSINESS DAYS BEFORE ANY PAYMENT.
THE PROSPECTIVE FRANCHISEE MUST ALSO RECEIVE A
FRANCHISE AGREEMENT CONTAINING ALL MATERIAL
TERMS AT LEAST FIVE BUSINESS DAYS PRIOR TO THE
SIGNING OF THE FRANCHISE AGREEMENT.

IF THIS OFFERING CIRCULAR IS NOT DELIVERED ON
TIME, OR IF IT CONTAINS A FALSE, INCOMPLETE, INACCU-
RATE OR MISLEADING STATEMENT A VIOLATION OF FED-
ERAL AND STATE LAW MAY HAVE OCCURRED AND
SHOULD BE REPORTED TO THE FEDERAL TRADE COMMIS-
SION, WASHINGTON, D.C. 20580 AND WASHINGTON STATE
DEPARTMENT OF LICENSING, SECURITIES DIVISION, P.O.
BOX 648, OLYMPIA, WASHINGTON 98504,

The name and address of the franchisor's registered
agent in this state authorized to receive service of
process.

The name and address of the subfranchisor's or fran-
chise broker's registered agent in this state authorized to
receive service of process.

TABLE OF CONTENTS: Include a table of contents based
on the requirements of this offering circular.

BODY OF OFFERING CIRCULAR: The offering circular
shall contain the following information clearly and con-
cisely stated in narrative form:

(1) The franchisor and any predecessors: Set forth in
summary form: (The disclosure regarding predecessors
need only cover the 15 year period immediately preced-
ing the close of franchisor's most recent fiscal year.)

(a) The name of the franchisor and any predecessors
thereto.

(b) The name under which the franchisor is currently
doing or intends to do business.

(c) The franchisor's principal business address and the
business address or addresses of any predecessors
thereto.

(d) The business form of the franchisor whether cor-
porate, partnership or otherwise.
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(e) A description of the franchisor's business and the
franchises to be offered in this state.

(f) The prior business experience of the franchisor and
any predecessors thereto including:

(i) The length of time the franchisor has conducted a
business of the type to be operated by the franchisee;

(ii) The length of time each predecessor conducted a
business of the type to be operated by the franchisee;

(iii) The length of time the franchisor has offered
franchises for such business;

(iv) The length of time each predecessor offered fran-
chises for such business;

(v) Whether the franchisor has offered franchises in
other lines of business, including:

(A) A description of such other lines of business;

(B) The number of franchises sold in each other line
of business;

(C) The length of time the franchisor has offered each
such franchise; and

(vi) Whether each predecessor offered franchises in
other lines of business, including:

(A) A description of such other lines of business;

(B) The number of franchises sold in each other line
of business; and

(C) The length of time each predecessor offered each
such franchise.

(2) Identity and business experience of persons affili-
ated with the franchisor; franchise brokers: List by name
and position held the directors, trustees and/or general
partners, as the case may be, the principal officers (in-
cluding the chief executive and chief operating officer,
financial, franchise marketing, training and service offi-
cers) and other executives or subfranchisors who will
have management responsibility in connection with the
operation of the franchisor's business relating to the
franchises offered by this offering circular and all fran-
chise brokers. With regard to each person listed, state
his principal occupations and employers during the past
five years.

(3) Litigation: State whether the franchisor, any per-
son or franchise broker identified in (2) above:

(a) Has any administrative, criminal or material civil
action (or a significant number of civil actions irrespec-
tive of materiality) pending against them alleging a vio-
lation of any franchise law, fraud, embezzlement,
fraudulent conversion, restraint of trade, unfair or de-
ceptive practices, misappropriation of property or com-
parable allegations. If so, set forth the name of the
person, the court or other forum, nature, and current
status of any such pending action. Franchisor may in-
clude a summary opinion of counsel as to any such ac-
tion, but only if a consent to use of such summary
opinion is included as part of this offering circular.

(b) Has during the 10 year period immediately pre-
ceding the date of the offering circular been convicted of
a felony or plead nolo contendere to a felony charge or
been held liable in a civil action by final judgment or
been the subject of a material complaint or other legal
proceeding if such felony, civil action, complaint or other
legal proceeding involved violation of any franchise law,
fraud, embezzlement, fraudulent conversion, restraint of
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trade, unfair or deceptive practices, misappropriation of
property or comparable allegations. If so, set forth the
name of the person convicted, the court and date of con-
viction or person against whom judgment was entered,
penalty or damages assessed in connection therewith
and/or terms of settlement.

(c) Is subject to any currently effective injunctive or
restrictive order or decree relating to the franchise or
under any federal, state or Canadian franchise, securi-
ties, antitrust, trade regulation or trade practice law as a
result of a concluded or pending action or proceeding
brought by a public agency. If so, set forth the name of
the person so subject, the public agency and court, a
summary of the allegations or facts found by the agency
or court and the date, nature, terms and conditions of
the order or decree.

(4) Bankruptcy: State whether the franchisor or any
predecessor, officer or general partner of the franchisor
has during the 15 year period immediately preceding the
date of the offering circular been adjudged bankrupt or
reorganized due to insolvency or was a principal officer
of any company or a general partner in any partnership
that was adjudged bankrupt or reorganized due to insol-
vency during or within one year after the period that
such officer or general partner of the franchisor held
such position in such company or partnership, or
whether any such bankruptcy or reorganization proceed-
ing has been commenced. If so, set forth the name of the
person or company adjudged bankrupt or reorganized or
named in any such proceeding and the date thereof and
any material facts or circumstances.

(5) Franchisee's initial franchise fee or other initial
payment: Describe in detail the following:

(a) The initial franchise fee or other initial payment
for the franchise, if any, charged upon the signing of the
franchise agreement, and whether payable in lump sum
or installments. Set forth the manner in which the fran-
chisor will use or apply such franchise fee or initial pay-
ment. State whether such fee or payment is refundable,
and if so, under what conditions.

(b) If an identical initial franchise fee or other initial
payment is not charged in connection with each fran-
chise agreement, state the method or formula by which
such fee or payment is determined.

(6) Other fees: Describe in detail other recurring or
isolated fees or payments, including but not limited to
royalties, service fees, training fees, lease payments and
advertising fees and charges that the franchisee is re-
quired to pay to the franchisor or persons affiliated with
the franchisor or which the franchisor or such affiliated
person imposes or collects in whole or in part on behalf
of a third party. Include, if applicable, the formula used
to compute such other fees and payments. State whether
any such fee or payment is refundable, and if so, under
what conditions.

(7) Franchisee's initial investment: Describe in detail
the following expenditures (which may be estimated or
described by a low-high range, if not known exactly),
stating for each to whom the payments are to be made,
when such payments are to be determined, whether any
payment is refundable, and if so, under what conditions
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and, if any part of the franchisee's initial investment in
the franchise will or may be financed, an estimate of the
loan repayments, including interest:

(i) Real property, whether or not financed by con-
tract, installment, purchase or lease. If neither estimate
nor describable by a low-high range, describe the vari-
able requirements, such as property, location and build-
ing size which make the real property expenditure
neither estimable nor describable by a low-high range.

(ii)) Equipment, fixtures, other fixed assets, construc-
tion, remodeling, leasehold improvements and decorating
costs, whether or not financed by contract, installment
purchases, lease or otherwise.

(iii) Inventory required to commence operations.

(iv) Security deposits, other prepaid expenses and
working capital required to commence operation.

(v) Any other payments which the franchisee will be
required to make in order to commence operations.

Note: The following statement shall be inserted in the offering circu-
lar at this point:
THERE ARE NO OTHER DIRECT OR INDIRECT PAY-
MENTS IN CONJUNCTION WITH THE PURCHASE
OF THE FRANCHISE.

(8) Obligations of franchisee to purchase or lease
from designated sources: State any obligations of the
franchisee or subfranchisor, whether arising by terms of
the franchise agreement or other device or practice, to
purchase or lease from the franchisor or his designees,
goods, services, supplies, fixtures, equipment, inventory
or real estate relating to the establishment or operation
of the franchise business. Regarding such obligations,
state the following:

(a) The goods, services, supplies, fixtures, equipment,
inventory or real estate required to be purchased or
leased from the franchisor or its designees.

(b) Whether, and if so, the precise basis by which, the
franchisor, its parent or persons affiliated with the fran-
chisor will or may derive income based on or as a result
of any such required purchases or leases.

(c) To the extent known or estimable by the fran-
chisor, the magnitude of such required purchases and
leases in relation to all purchases and leases by the fran-
chisee of goods and services which the franchisee will
make or enter into (1) in the establishment and (2) in
the operation of the franchise business.

(9) Obligations of franchisee to purchase or lease in
accordance with specifications or from approved suppli-
ers: State any obligations of the franchisee or subfran-
chisor, whether arising by terms of the franchise
agreement or other device or practice, to purchase or
lease in accordance with specifications issued by the
franchisor, or from suppliers approved by the franchisor,
goods, services, supplies, fixtures, equipment, inventory
or real estate relating to the establishment or operation
of the franchise business. Regarding such obligations,
state the following:

(a) The goods, services, supplies, fixtures, equipment,
inventory or real estate required to be purchased or
leased in accordance with specifications or from suppli-
ers approved by the franchisor.
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(b) The manner in which the franchisor issues and
modifies specifications or grants and revokes approval to
suppliers.

(c) Whether, and for what categories of goods and
services, the franchisor or persons affiliated with the
franchisor are approved suppliers or the only approved
suppliers.

(d) Whether, and if so, the precise basis by which, the
franchisor, its parent or persons affiliated with the fran-
chisor may derive income from it or from other approved
suppliers, if this is the case.

(10) Financing arrangements: State the terms and
conditions of any financing arrangements offered di-
rectly or indirectly by the franchisor, its agent or affili-
ated company, including:

(a) A description of any waiver of defenses or similar
provisions in any note, contract or other instrument to be
executed by the franchisee or subfranchisor.

(b) A statement of any past or present practice or of
any intent of the franchisor to sell, assign, or discount to
a third party, in whole or in part, any note, contract or
other instrument executed by the franchisee or
subfranchisor.

(c) A description of any payments received by the
franchisor from any person for the placement of financ-
ing with such person.

(11) Obligations of the franchisor; other supervision,
assistance or services: Where applicable, describe the
following:

(a) The obligations to be met by the franchisor prior
to the opening of the franchise business, citing by section
and page the provisions of the franchise or related
agreement requiring performance.

(b) Other supervision, assistance or services to be pro-
vided by the franchisor prior to the opening of the fran-
chise business although franchisor is not bound by the
franchise or any related agreement to provide the same.
As part of this disclosure franchisor must disclose that
he is not so bound.

(c) The obligations to be met by the franchisor during
the operation of the franchise business, including, with-
out limitation, the assistance to the franchisee in the op-
eration of his business. Cite by section and page the
provisions of the franchise or related agreement requir-
ing performance.

(d) Other supervision, assistance or services to be pro-
vided by the franchisor during the operation of the fran-
chise business although franchisor is not bound by the
franchise or any related agreement to provide the same.
As part of this disclosure franchisor must disclose that it
is not so bound.

(e) The methods used by the franchisor to select the
location for the franchisee's business.

(f) The typical length of time between the signing of
the franchise agreement or the first payment of any
consideration for the franchise and the opening of the
franchisee's business.

(g) The training program of the franchisor, including:

(i) The location, duration and content of the training
program;

(ii) When the training program is to be conducted;
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(iii) The experience that the instructors have had with
the franchisor;

(iv) Any charges to be made to the franchisee and the
extent to which the franchisee will be responsible for
travel and living expenses of the person(s) who enroll in
the training program;

(v) If the training program is not mandatory, the per-
centage of new franchisees that enrolled in the training
program during the 12 months immediately preceding
the date of the offering circular; and

(vi) Whether any additional training programs and/or
refresher courses are available to the franchisee and
whether the franchisee will be required to attend the
same.

(12) Exclusive area or territory: Describe any exclu-
sive area or territory granted the franchisee and with re-
spect to such area- or territory state whether:

(a) The franchisor has established or may establish
another franchisee who will also be permitted to use the
franchisor's trade name or trademark.

(b) The franchisor has established or may establish a
company—owned outlet using the franchisor's trade name
or trademark.

(c) The franchisor or its parent or affiliate has estab-
lished or may establish other franchises or company-—
owned outlets selling or leasing similar products or ser-
vices under a different trade name or trademark.

(d) Continuation of the franchisee's area or territorial
exclusively is dependent upon achievement of a certain
sales volume, market penetration or other contingency
and under what circumstances the franchisee's area or
territory may be altered.

(13) Trademarks, service marks, trade names,
logotypes, and commercial symbols: Describe any trade-
marks, service marks, trade names, logotypes or other
commercial symbols to be licensed to the franchisee in-
cluding the following:

(a) Whether the trademark, service mark, trade name,
logotype or other commercial symbol is registered with
the United States Patent Office and, if so, for each such
registration state the registration date and number and
whether or not the registration is on the principal or
supplemental register.

(b) Whether the trademark, service mark, trade
name, logotype and other commercial symbol are regis-
tered in this state or the state in which the franchise
business is to be located and the dates of such
registrations.

(c) A description of any presently effective determi-
nations of the patent office, the trademark administrator
of this state or any court, any pending interference, op-
position or cancellation proceeding and any pending ma-
terial litigation involving such trademarks, service
marks, trade names, logotypes or other commercial
symbols and which is relevant to their use in this state or
the state in which the franchise business is to be located.

(d) A description of any agreements currently in ef-
fect which significantly limit the rights of the franchisor
to use or license the use of such trademarks, service
marks, trade names, logotypes or other commercial
symbols in any manner material to the franchise.
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(e) Whether the franchisor is obligated by the fran-
chise agreement or otherwise to protect any or all rights
which the franchisee has to use such trademarks, service
marks, trade names, logotypes or other commercial
symbols and to protect the franchisee against claims of
infringement or unfair competition with respect to the
same.

(f) Whether there are any infringing uses actually
known to the franchisor which could materially affect
the franchisee's use of such trademarks, service marks,
trade names, logotypes or other commercial symbols in
this state or state in which the franchise business is to be
located. '

(14) Patents and copyrights: If the franchisor owns
any rights in or to any patents or copyrights which are
material to the franchise, describe such patents and
copyrights, their relationship to the franchise and the
terms and conditions under which the franchisee may
use them, including their duration, whether the fran-
chisor can and intends to renew any copyrights, and, to
the extent relevant, the information required by Section
15 above with respect to such patents and copyrights.

(15) Obligation of the franchisee to participate in the
actual operation of the franchise business: State fully the
obligation of the franchisee or the subfranchisor,
whether arising by terms of the franchise agreement or
other device or practice, to participate personally in the
direct operation of the franchise business or whether the
franchisor recommends participation in the same.

(16) Restrictions on goods and services offered by
franchisee: State any restriction or condition imposed by
the franchisor, whether by terms of the franchise agree-
ment or by other device or practice of the franchisor,
whereby the franchisee is restricted as to the goods or
services they may offer for sale, or limited in the custo-
mers to whom they may sell such goods or services.

(17) Renewal, termination, repurchase, modification
and assignment of the franchise agreement and related
information: With respect to the franchise and any re-
lated agreements state the following:

(a) The term and whether such term is affected by
any agreement (including leases or subleases) other than
the one from which such term arises.

(b) The conditions under which the franchisee may
renew or extend.

(c) The conditions under which the franchisee may
refuse to renew or extend.

(d) The conditions under which the franchisee may
terminate.

(e) The conditions under which the franchisor may
terminate.

(f) The obligations (including lease or sublease obli-
gations) of the franchisee after termination of the fran-
chise by the franchisor and the obligations of the
franchisee (including lease or sublease obligations) after
termination of the franchise by the franchisee or the ex-
piration of the franchise.

(g) The franchisee's interest upon termination or re-
fusal to renew or extend the franchise by the franchisor
or by the franchisee.
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(h) The conditions under which the franchisor may
repurchase, whether by right of first refusal or at the
opinion of the franchisor. If the franchisor has the option
to repurchase the franchise, state whether there will be
an independent appraisal of the franchise, whether the
repurchase price will be determined by a predetermined
formula and whether there will be a recognition of
goodwill or other intangibles associated therewith in the
repurchase price to be given the franchisee.

(i) The conditions under which the franchisee or its
owners may sell or assign all or an interest in the own-
ership of the franchise or of the franchisee or in the as-
sets of the franchise business.

(j) The conditions under which the franchisor may sell
or assign in whole or in part.

(k) The conditions under which the franchisee may
modify.

() The conditions under which the franchisor may
modify.

(m) The rights of the franchisee's heirs or personal
representative upon the death or incapacity of the
franchisee.

(n) The provisions of any covenant not to compete.

(18) Arrangements with public figures: State the
following:

(a) Any compensation or other benefit given or prom-
ised to a public figure arising, in whole or in part, from:

(i) The use of the public figure in the name or symbol
of the franchise, or

(if) The endorsement or recommendation of the fran-
chise by the public figure in advertisements.

(b) Any right the franchisee may have to use the
name of a public figure in his promotional efforts or ad-
vertising and any charges to be made to the franchisee in
connection with such usage.

(c) The extent to which such public figure is involved
in the actual management or control of the franchisor.

(d) The total involvement of the public figure in the
franchise operation.

(19) (Alternative 1) Actual, average, projected or
forecasted franchisee sales, profits or earnings:

(a) If the franchisor discloses to prospective franchis-

ees the actual or average sales, profits or earnings of

franchisees, an exact copy of the same shall be included
in or as an exhibit to the offering circular. Such actual
or average sales, profits or earnings shall contain the
following legend in not less than 10—point boldface type:
THESE SALES, PROFITS OR EARNINGS ARE (AVERAGES) OF
(A) SPECIFIC FRANCHISE(S) AND SHOULD NOT BE CONSID-
ERED AS THE ACTUAL OR POTENTIAL SALES, PROFITS OR
EARNINGS THAT WILL BE REALIZED BY ANY OTHER
FRANCHISE. THE FRANCHISOR DOES NOT REPRESENT THAT
ANY FRANCHISEE CAN EXPECT TO ATTAIN THESE SALES,
PROFITS OR EARNINGS.

(b) Where projected or forecasted franchisee sales,
profits or earnings are proposed to be used, an exact
copy of the same shall be included in or as an exhibit to
the offering circular. Such projected or forecasted sales,
profits or earnings shall contain the following legend in
not less than 10—point boldface type: THESE PROJECTIONS
(FORECASTS) OF SALES, PROFITS OR EARNINGS ARE
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MERELY ESTIMATES AND SHOULD NOT BE CONSIDERED AS
THE ACTUAL OR POTENTIAL SALES, PROFITS OR EARNINGS
THAT WILL BE REALIZED BY ANY SPECIFIC FRANCHISEE.
THE FRANCHISOR DOES NOT REPRESENT THAT ANY FRAN-
CHISEE CAN EXPECT TO ATTAIN THESE SALES, PROFITS OR
EARNINGS.

(c) With regard to items (a) and (b) above:

(i) The basis and assumptions for such actual, aver-
age, projected or forecasted sales, profits or earnings
must be disclosed in detail,

(i) All actual, average, projected or forecasted sales,
profits or earnings must be for or based upon a substan-
tial number of franchises in a concurrent equal period of
time: Provided, however, That any such representation is
accompanied by a clear and conspicuous disclosure of
the percentage of the total number of franchisees who
have achieved such results: And further provided, That
if the sales, profits or earnings represented, projected or
forecasted from were not made in the franchisor's fiscal
year immediately preceding the date of the representa-
tion, the time period in which they were made must be
clearly disclosed in immediate conjunction with such
representation and with the same conspicuousness;

(iii) All actual, average, projected or forecasted sales,
profits or earnings must be prepared in accordance with
generally accepted accounting principles and the
amounts represented may not be in excess of sales, prof-
its or earnings actually achieved by existing franchises;

(iv) If franchises have not been in operation long
enough to indicate what sales, profits or earnings may
result, then the use of actual average, projected or fore-
casted sales, profits or earnings is prohibited;

(v) Franchise locations upon which actual, average,
projected or forecasted sales, profits or earnings are
based must be identified by address, number of years of
operation, whether substantially similar to the franchises
offered, whether owner managed, whether such fran-
chises received any services not generally available to
other franchises and whether such sales, profits or earn-
ings have been audited;

(vi) All projections or forecasts of sales, profits or
earnings shall include a statement of the extent to which
such projections or forecasts relate to:

(A) Franchises of a type substantially similar to the
franchises being offered by this offering circular operat-
ing in the state where the franchise is to be located;

(B) Franchises of a substantially similar type
throughout the United States;

(vii) All projections and forecasts of sales, profits or
earnings must include a break-even point insofar as
sales and expenses and also must disclose other relevant
financial ratios; and

(viii) Franchisor shall include a statement that sub-
stantiation of all actual, average, projected or forecasted
sales, profits or earnings will be made available to pro-
spective franchisees upon reasonable demand; or

(19) (Alternative 2) Actual, average, projected or
forecasted franchisee sales, profits or earnings:

(a) The franchisor shall in narrative form identify the
type of statement (e.g., "statement of actual sales and
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earnings” or "statement of projected earnings") and dis-
close, in detail, the basis and assumptions upon which
such statement is based, which generally shall include,
but not be limited to, an analysis of the following
factors:

(i) Identification of the source(s) of the data, such as
franchise outlets, company owned or operated outlets or
a combination thereof and the period of time covered by
the data.

(ii) The number, geographic location, type of location
and time in operation of the outlets included in the data.

(iii) Whether substantially the same services were of-
fered by the franchisor to outlets upon which the data is
based.

(iv) Whether the outlets offered substantially the
same products or services to the public.

(v) The percentage of franchised outlets that were in
operation for an identified twelve month period which
have, to the franchisor's knowledge, actually attained or
surpassed sales, earnings or profit levels indicated in the
statement.

(vi) An estimate of break—even sales volume and the
percentage of franchised outlets that were in operation
for an identified twelve month period which have, to the
franchisor's knowledge, actually attained or surpassed
such sales level. In the alternative, a high, medium or
low range of sales and the percentage of franchised out-
lets that were in operation for an identified twelve month
period which have, to the franchisor's knowledge, actu-
ally attained or surpassed such sales levels.

(vii) Whether the data was received from outlets us-
ing a uniform accounting method or system.

(viii) Whether the statement was prepared on a basis
consistent with generally accepted accounting principals.

(b) The franchisor shall include a narrative explaining
the relevancy of the statement to the franchise to be of-
fered in order that the statement is neither misleading
nor confusing to the prospective franchise.

(c) The franchisor shall affix either legend (i) or (ii)
to the statement in not less than 10-point boldface type:

(i) "Such actual sales, income, gross or net profits are
of (specific franchise(s)) (company-owned or operated
units) and should not be considered as the actual or
probable sales, income, gross or net profits that will be
realized by any franchisee. The franchisor does not rep-
resent that any franchisee can expect to attain such
sales, income, gross or net profits."

(ii) "These (projections) (forecasts) of sales, income,
gross or net profits are merely estimates and should not
be considered as the actual or probable sales, income,
gross or net profits that will be realized by any fran-
chisee. The franchisor does not represent that any fran-
chisee can expect to attain such sales, income, gross or
net profits."

(d) The franchisor shall indicate in the statement that
substantiation of the data used in preparing the state-
ment will be made available to the prospective fran-
chisee, upon reasonable demand: Provided, however,
That this shall not be construed to require disclosure of
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the identity of a specific franchisee or to require the re-
lease of data without the consent of the specific fran-
chisee, except to the agency with which the filing is
made.

(20) Information regarding franchises of the fran-
chisor: State the following as of the close of franchisor's
most recent fiscal year:

(a) The total number of franchises, exclusive of com-
pany owned or operated distribution outlets, of a type
substantially similar to those offered herein and of that
number, the number of such franchises which were op-
erational as of the date of this offering circular.

(b) The number of franchises in this state, exclusive of
a company owned or operated distribution outlets, of a
type substantially similar to those offered herein and of
that number, the number of such franchises which were
operational as of the date of this offering circular.

(c) The total number of franchises substantially simi-
lar to those offered herein for which a business is not yet
operational although a franchise agreement has been
signed.

(d) The number of franchises in this state substan-
tially similar to those offered herein for which a business
is not yet operational although a franchise agreement
has been signed.

(e) The names, addresses and telephone numbers of
all franchises under franchise agreements with the fran-
chisor or its subfranchisor which are located in the state
where the proposed franchise is to be located. To the
extent that there are fewer than 10 such franchises lo-
cated in said state, the list shall include at least the 10
such franchises which are most proximate to the location
of the proposed franchise; and if fewer than 10 such
franchises exist, the list shall identify all such franchises
and include a statement to that effect.

In lieu of the above disclosure, the franchisor may at-
tach to the offering circular a list of the names, ad-
dresses and telephone numbers of all its franchises under
franchise agreements with the franchisor or its
subfranchisors.

(f) An estimate of the total number of franchises to be
sold or granted during the one year period following the
date of the offering circular.

(g) An estimate of the number of franchises to be sold
or granted in this state during the one year period fol-
lowing the date of the offering circular.

(h) State the number of franchises in each of the fol-
lowing categories which within the three—year period
immediately preceding the close of franchisor's most re-
cent fiscal year have:

(i) Been cancelled or terminated by the franchisor for:

(A) Failure to comply with quality control standards;
and

(B) Other reasons;

(ii) Not been renewed by the franchisor;

(iii) Been reacquired through purchase by the fran-
chisor; and

(iv) Been otherwise required by the franchisor.

(i) A statement of business failures of franchises, re-
sales to the franchisor, sales of the franchise to others,

(1986 Ed.)



Franchise Registration

and transfers in the state of Washington during the two
year period preceding the date of the statement.

(21) Financial statements: Financial statements shall
be prepared in accordance with generally accepted ac-
counting principles. Such financial statements shall be
audited by an independent certified public accountant.
Unaudited statements may be used for interim periods.

(a) The financial statements required to be filed by a
franchisor shall include a balance sheet as of a date
within 90 days prior to the date of the application and
profit and loss statements for each of the three fiscal
years preceding the date of the balance sheet and for the
period, if any, between the close of the last of such fiscal
years and the date of the balance sheet. The balance
sheet as of a date within 90 days prior to the date of the
application need not be audited. However, if this balance
sheet is not audited, there shall be filed in addition an
audited balance sheet as of the end of the franchisor's
last fiscal year unless such last fiscal year ended within
90 days of the date of the application in which case
there shall be filed an audited balance sheet as of the
end of the franchisor's next preceding fiscal year. The
profit and loss statements shall be audited up to the date
of the last audited balance sheet filed, if any.

(b) Controlling company statements: In lieu of the
disclosure required by item (21)(a), complete financial
statements of a company controlling the franchisor may
be filed, but only if the unaudited financial statements of
the franchisor are filed and the controlling company ab-
solutely and unconditionally guarantees to assume the
duties and obligations of the franchisor under the fran-
chise agreement should the franchisor become unable to
perform its duties and obligations.

(c) Consolidated and separate statements:

(i) Where a franchisor owns, directly or beneficially, a
controlling financial interest in any other corporation,
the financial statements required to be filed should nor-
mally reflect on a consolidated basis the financial condi-
tion of the franchisor and each of its subsidiaries.

(ii) A separate financial statement will normally be
required for each substantial franchisor or subfranchisor
related entity.

(iii)) A company controlling 80% or more of a fran-
chisor shall normally be required to file its financial
statements.

(iv) Consolidated and separate financial statements
shall be prepared in accordance with generally accepted
accounting principles.

(22) Contracts: Attach a copy of all franchise and
other contracts or agreements proposed for use in this
state, including, without limitation, all lease agreements,
option agreements, and purchase agreements.

(23) Acknowledgment of receipt by prospective fran-
chisee: The last page of each offering circular shall con-
tain a detachable document acknowledging receipt of the
offering circular by the prospective franchisee.

[Statutory Authority: RCW 19.100.040 (4), (7), and (20), and 19-
.100.250. 80-04-036 (Order SDO-38-80), § 460-80-315, filed
3/19/80.]
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WAC 460-80-400 Impounds. The director may, by
rule or order, require as a condition to the effectiveness
of the registration the impound of franchise fees if he
finds that such requirement is appropriate to protect the
prospective franchisee.

[Order 11, § 460-80—400, filed 3/3/72.]

WAC 460-80-410 Imposition of impound. In a case
where the applicant has failed to demonstrate that ade-
quate financial arrangements have been made to fulfill
obligations to provide real estate, improvements, equip-
ment, inventory, training or other items included in the
offering, the director or administrator may impose as a
condition to the registration of a franchise offering an
impoundment of the franchise fees and other funds paid
by the franchisee or subfranchisor until no later than the
time of opening of the franchise business.

[Order 11, § 460-80-410, filed 3/3/72.]

WAC 460-80-420 Operation of impound condition,
When an impound condition is imposed in connection
with the registration of a franchise offering, one hundred
percent of franchisee fees and all other funds paid by the
franchisees or subfranchisors for any purpose shall
within 48 hours of the receipt of such funds, be placed
with the depository until the director takes further ac-
tion pursuant to WAC 460-80-450.

All checks shall be made payable to the depository.

[Order 11, § 460-80-420, filed 3/3/72.]

WAC 460-80-430 Purchase receipts. When an im-
pound condition is imposed, the franchisor shall deliver
to each franchisee or subfranchisor, a purchase receipt,
in a form approved by the director. Such purchase re-
ceipts shall be consecutively numbered and prepared in
triplicate and the original given to the franchisee or sub-
franchisor, the first copy to the depository together with
the payment received and the second copy to the fran-
chisor.

[Order 11, § 460-80-430, filed 3/3/72.]

WAC 460-80-440 Depository. Funds subject to an
impound condition shall be placed in a separate trust
account with a national bank located in Washington or a
Washington bank or trust company. A written consent
of the depository to act in such capacity shall be filed
with the director.

[Order 11, § 460-80-440, filed 3/3/72.]

WAC 460-80-450 Release of impounds. The direc-
tor will authorize the depository to release to the fran-
chisor such amounts of the impounded funds applicable
to a specified franchisee (or subfranchisor) upon a
showing that the franchisor has fulfilled its obligations
under the franchise agreement, or that for other reasons
the impound is no longer required for protection of
franchisees.

An application for an order of the director authorizing
the release of impounds to the franchisor shall be veri-
fied and shall contain the following:
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(a) A statement of the franchisor that all required
proceeds from the sale of franchises have been placed
with the depository in accordance with the terms and
conditions of the impound condition.

(b) A statement of the depository signed by an appro-
priate officer setting forth the aggregate amount of im-
pounds placed with the depository.

(c) The names of each franchisee (or subfranchisor)
and the amount held in the impound for the account of
each franchisee (or subfranchisor).

(d) A statement by the franchisee that the franchisor
has performed his obligations under the franchise
contract.

(¢) Such other information as the director may re-
quire in a particular case.

[Order 11, § 460-80-450, filed 3/3/72.]

WAC 460-80-500 Advertising. All advertising to be
used to offer a franchise, subject to the registration re-
quirement, for sale must be filed in the office of the di-
rector at least 7 days prior to the publication and all
advertising shall be subject to the following statement of
policy:

(a) An advertisement should not contain any state-
ment or inference that a purchase of a franchise is a safe
investment or that failure, loss or default is impossible or
unlikely, or that earnings or profits are assured.

(b) An advertisement should not normally contain a
projection of future franchisee earnings unless such pro-
jection is (i) based on past earnings records of all fran-
chisees operating under conditions, including location,
substantially similar to conditions affecting franchises
being offered (ii) for a reasonable period only and (iii) is
substantiated by data which clearly supports such
projections.

(¢) An advertisement should normally contain the
name and address of the person using the advertisement.

(d) If the advertisement contains any endorsement or
recommendation of the franchises by any public figure,
whether express or implied (for example, by the inclu-
sion of such person's photograph or name in the adver-
tisement), full disclosure shall be made of any
compensation or other benefit given or promised by the
franchisor or any person associated with the franchisor
to such person, directly or indirectly. The disclosure re-
quired in this subsection (d) shall be made in the same
document containing the advertisement or, if such ad-
vertisement is presented on radio or television, as a part
of the same program, without any intermission or other
intervening material.

(e) Any advertisement which refers to an exemption
from or reduction in taxation under any law should be
based on an opinion of counsel, and the name of such
counsel should be stated in the advertisement.

[Order 11, § 460-80-500, filed 3/3/72.]
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Chapter 460-82 WAC
BROKER/SELLING AGENT

WAC
460-82-100 Application.
460-82-200 Record requirements.

WAC 460-82-100 Application.

STATE OF WASHINGTON
DIVISION OF SECURITIES
DEPARTMENT OF MOTOR VEHICLES
HIGHWAY-LICENSE BUILDING
OLYMPIA, WASHINGTON 98504

APPLICATION FOR A FRANCHISE BROKER OR SELLING
AGENT CERTIFICATE (LICENSE)

APPLICATION FEE $50.00
{Make remittance payable to state treasurer)

Applicant Address Street City State Zip

Company Address (where applicant will work)

IMPORTANT NOTE

No person shall act as a franchise broker or selling agent
until they have received a certificate (license) from the
licensing authority

APPOINTMENT OF FRANCHISE BROKER OR SELLING
AGENT
BY FRANCHISOR OR SUBFRANCHISOR
(To be executed by the principal)

The undersigned principal, being first duly sworn, de-
poses and certifies:

1. That he (it) hereby appoints _______________ asa
franchise broker or selling agent to represent and act for
and in behalf of the undersigned;

2. (Where required by statute, rule or regulation)
That he (it) hereby applies for the registration and cer-
tification (licensing) of the above named;

3. That he (it) has diligently investigated the above
named and believes the application form submitted
herewith to be truthful in its entirety;

4. That he (it) assumes full responsibility for all acts
of the above named within the scope of the agency
relationship.
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Subscribed and Sworn to before me, a notary public, at
(city) (state) This day of

(NOTARIAL SEAL)

IT
(To be executed by the applicant)

I, the undersigned, having been appointed as a franchise
broker or selling agent and for the purpose of procuring
a franchise broker or selling agent certificate (license)
do hereby make the statement of facts as hereinafter set
forth in the questionnaire as follows:

Present Occupation — how long

Residence in this state immediately preceding applica-
tion date ____. years.

Business Address (Street, City, State, Zip)

Registered as a representative with NASD?

Yes... No__._

Will you be a part—time or full-time franchise broker or
selling agent? ... _________________.

If the answer to any of questions 1 through 14 is "yes,"
give all pertinent details, including names and
dates, and explain fully on an attached separate

page.
1. In your position with the principal
firm, do you perform supervisory

duties? Yes___ No_._._

2. Have you ever previously engaged
in selling securities as a dealer or
salesman (agent) or engaged in
selling real estate as a salesman or
broker?

3. Have you ever been denied or
been given qualified authority to
sell securities or real estate in any
state or province?

Yes___ No___

Yes__._ No___

4. Are you subject to any currently
effective order of the Securities
and Exchange Commission or the
securities administrator of any
state denying registration to or
revoking or suspending the regis-
tration of such person as a securi-
ties broker or dealer or investment
adviser or is subject to any cur-
rently effective order of any Na-
tional Securities Association or
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10.

11.

12

13.

14.

15.

16.

National Securities Exchange (as
defined in the Securities and Ex-
change Act of 1934) suspending
or expelling such person from
membership in such association or
exchange:

Are you subject to any currently
effective order or ruling of the
Federal Trade Commission:

Are you subject to any currently
effective injunctive or restrictive
order relating to business activity
as a result of action brought by
the attorney general's office or by
any public agency or department:

Have you ever used or been
known by any other name or
names? '

Have you ever been charged with
fraud in a civil action?

Have you, within the last ten
years, been found guilty of the
commission of any crime or
crimes other than traffic viola-
tions?

Have you ever been suspended or
barred from the practice of any
profession?

Have you ever been permanently
or temporarily enjoined by any
court from engaging in or con-
tinuing any conduct or practice
involving any aspect of the secu-
rities business?

Have you ever been refused a
surety or fidelity bond?

Has any surety company paid
out any funds on your coverage?

Have you or any organization
owned or controlled by you or in
which you were or are an officer,
director, or partner, ever been
the subject of an insolvency or
bankruptcy proceeding?

Have you ever been associated
with a broker or dealer or fran-
chisor that has been subject to a
proceeding before a regulatory
agency or any injunctive action
involving the sale of securities,
real estate or franchise?

(Employment history) Use at-
tached form.

A statement of the applicant's
proposed method of doing
business.

460-82-100

Yes_.. No__._
Yes.__ No___
Yes._.. No.__.
Yes__._ No__._
Yes___. No_.__
Yes.._ No__.
Yes___ No...
Yes___ No._._
Yes___ No___
Yes___ No...
Yes___ No...
Yes.._ No__._

[Title 460 WAC—p 113]




460-82-100

111

Attached hereto are the following exhibits:

a. A photograph of applicant taken within one year.

b. A (Money Order) (Bank Draft)

(Certified Check) in the amount  of

 J payable to the state treasurer.

¢. An irrevocable consent to service of process pursu-
ant to RCW 19.100.160, in the form set forth in WAC
460-80-910.

d. The most recent financial statement of the
applicant.

(Applicant's Name) , being first duly
sworn, deposes and says: '

That he has read and carefully examined all statements
made in this application and the exhibits attached
hereto, and that each and all of such statements and

representations are true.

Franchise Broker or Selling Agent

Sign Here
Subscribed and sworn to before me, a notary public,
at (City) (State) this __.._ day of
__________ ,AD,19__.
(NOTARIAL SEAL) oo oo
1.(a)

An unmounted photograph of yourself taken within one
year must accompany your application. Across the face
of the photographic paper write your name in full and
make acknowledgment before a notary public whose
certificate of identification must be partly upon the pho-
tographic paper. In the preparation of your photograph,
be careful not to mar the features as reproduced.

ATTACH
PHOTOGRAPH
HERE
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15. Give previous residence, employment, or occupation
for ten years immediately preceding the date of this
application and account with particulars for any
lapse in employment as required by the following
schedule, listing your most recent employment first:

FROM | TO Applicant's Addresses
MO YR |MO YR |During Previous Periods

Employer's Name
and Address

No. Name
City No.
State City State

Employer's Line |[Employment or |{If Not Employed|Describe
of Business Position Held  [by Others Give |Type of
Occupation Securities,
Real Estate
of Franchise

sold, if any

NoTICE If the above schedule is not sufficient to show
all changes in employment during the ten
years, complete the information in a separate
schedule and attach.

[Order 11, § 460-82-100, filed 3/3/72.]

WAC 460-82-200 Record requirements. Every
franchise broker or selling agent shall make and keep
current the following books and records relating to his
business:

(1) Records of original entry containing the sale of
franchise, to whom sold, the aggregate price, the amount
paid down, the installment payments, if any, the com-
mission paid to the Broker or selling agent, the amount
dispersed for advertising and other amounts to be funded
to the franchisor.

(2) An individual registration card for each fran-
chisee, his name and address, aggregate amount to be
paid, terms of the payment, a copy of the receipt signed
by the purchaser that he had received a copy of the of-
fering circular and that it had been received 48 hours
before the sale.

(3) BEvery franchise broker or selling agent shall keep
a copy of all advertising used in the sale of said fran-
chise, including but not limited to.the radio, newspaper,
T.V. media, letters, brochures, etc.

(4) Every franchise broker or selling agent shall pre-
serve for a period of not less than six years from the
closing of any franchise account, all records, books and
memorandums that relate to the franchisee.

[Order 11, § 460-82-200, filed 3/3/72.]
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Chapter 460-90A WAC

CAMPING CLUBS--CONTRACTS—-RESALE, ETC.

WAC

460-90A—005
460-90A-015
460-90A-017

460-90A-018
460-90A—-022

460-90A—025

460-90A-027

460-90A-030
460-90A—032

460-90A-035

460—90A-045
460-90A-055
460-90A—060
460-90A-070
460-90A—-080
460-90A-090
460-90A-100
460-90A-105
460-90A-115
460-90A~122
460-90A—-125

460-90A-130
460-90A-140

Organization.

Definitions.

Reporting events that shall require that the operator
keep written disclosures current.

Material events that are amendments requiring notice
and a filing fee.

Exemptions from registration—Noncommercial resale .

contract offerings.

Statement of record—Filings and information re-
quired upon application for registration of start—up
camp resort projects and contract offerings.

The public offering statement—Form, content, and
preparation.

Signing of application and the permit.

The public offering statement—Delivery to prospec-
tive purchasers.

Purchaser cancellations of contracts—Prompt refund
of funds and consideration.

Financial statements and information.

Written disclaimer of ¢éndorsement.

Notice of termination of sales.

Receipt of written disclosures.

Depository.

Operation of impound condition.

Release of impounds.

Fee for impound.

Renewals.

Salesperson registrations.

Salesperson registration—For persons in the business
of offering resale contracts.

Request for withdrawal of camping club property.

Advertisements.

DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS

460-90A—010

460-950A-020

460-90A—040

460-90A-050

460-90A-110

460-90A-120

460-90A-150
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CHAPTER

Camping club contract registration application. [Stat-
utory Authority: RCW 19.105.320(1). 83-06-076
(Order SDO-40-83), § 460-90A-010, filed 3/2/83.
Formerly WAC 460-90-100.] Repealed by 85-12—
021 (Order RE 131), filed 5/29/85. Statutory Au-
thority: RCW 19.105.530.

Camping club contract registration exhibits. [Statu-
tory Authority: RCW 19.105.320(1). 83-06-076
(Order SDO-40-83), § 460-90A—-020, filed 3/2/83.
Formerly WAC 460-90-110.] Repealed by 85-12—
021 (Order RE 131), filed 5/29/85. Statutory Au-
thority: RCW 19.105.530.

Financial statements. [Statutory Authority: RCW
19.105.320(1). 83-06-076 (Order SDO-40-83), §
460~-90A-040, filed 3/2/83. Formerly WAC 460-90—
140.] Repealed by 85-12-021 (Order RE 131), filed
5/29/85. Statutory Authority: RCW 19.105.530.
Registration not endorsement. [Statutory Authority:
RCW 19.105.320(1). 83-06-076 (Order SDO-40-
83), § 460-90A-050, filed 3/2/83. Formerly WAC
460-90-190.] Repealed by 85-19-093 (Order 133
R), filed 9/18/85.

Renewals. [Statutory Autherity: RCW 19.105.320(1).
83-06-076 (Order SDO-40-83), § 460-90A-110,
filed 3/2/83. Formerly WAC 460-90-510.] Repealed
by 85-12-021 (Order RE 131), filed 5/29/85. Statu-
tory Authority: RCW 19.105.530.

Salesperson registration. [Statutory Authority: RCW
19.105.440(3). 83-06-076 (Order SDO-40-83), §
460-90A—120, filed 3/2/83.] Repealed by 85-12-021
(Order RE 131), filed 5/29/85. Statutory Authority:
RCW 19.105.530.

Resale by salesperson for commission of camping club
contracts exempt from registration. [Statutory Au-
thority: RCW 19.105.440(3). 83-06-076 (Order

460-90A-015

SDO-40-83), § 460-90A-150, filed 3/2/83.] Re-
pealed by 85-12-021 (Order RE 131), filed 5/29/85.
Statutory Authority: RCW 19.105.530.

WAC 460-90A-005 Organization. The administra-
tor, real estate division, business and professions admin-
istration, department of licensing, administers the
Camping Club Act for the director of licensing. Infor-
mation regarding the regulation of camp resort offerings
and salespersons may be obtained by writing to: Admin-
istrator, Real Estate Division, Department of Licensing,
P.O. Box 247, Olympia, Washington 98504. Persons de-
siring to visit the real estate division on matters relating
to camp resort offerings or camp resort salespersons may
do so at the real estate division offices located on the
Third Floor, Eastside Plaza Building, 1300 Quince
Street, Olympia, Washington.

[Statutory Authority: RCW 19.105.530. 85-12-021 (Order RE 131),
§ 460-90A—005, filed 5/29/85.]

WAC 460-90A-015 Definitions. (1) Words and
terms used in these rules shall have the same meaning as
each has in the Camping Club Act, (chapter 19.105
RCW).

(2) "Agency" means the department of licensing in
the state of Washington.

(3) "Camp resort” shall be synonymous with "camp-
ing club," whether or not structured as or involved with
a common—interest entity, provided the method of struc-
turing the project meets the definition of a "camping
club" in RCW 19.105.300(1), having as its primary
purpose camping or outdoor recreation and includes or
will include camping sites.

(4) "Camp resort program" means the rights and ob-
ligations of a purchaser and the methods and procedures
for occupying or using camp resort facilities and proper-
ties, as established by the purchase contract and other
written instruments, such as covenants, declarations, by-
laws or rules.

(5) "Camp resort project" shall mean a camp resort
and all of its parks, sites, properties and facilities, that
are part of the program in which a purchaser receives
use, occupancy, membership, or ownership rights.

(6) "Public offering statement" shall mean the written
disclosures referred to in RCW 19.105.320 (1)(b) and
19.105.370.

(7) "Statement of record" shall mean all materials,
not exclusive of others, including application forms, doc-
uments, exhibits, statements, the public offering state-
ment, correspondence, and affidavits, filed with the
agency, for registration purposes.

(8) "Resale camp resort contract" shall mean a camp
resort contract offered or sold which is not the original
offer, transfer or sale of such contract, and not a for-
feited contract being reoffered by an operator.

(9) "Start-up camp resort contract” means a camp
resort contract that is being offered or sold for the first
time or a forfeited contract being resold by a camp re-
sort operator.

(10) "Advance fees" shall mean fees, funds, or con-
sideration of any description, collected for any purpose
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from buyers or sellers of resale camp resort contracts,
prior to the time of settlement of a purchase transaction.

(11) "Prospective purchaser" shall mean any person
attending a sales presentation or touring a camp resort][,
when such attendance results from an operator's solici-
tation or advertising][.]

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A—015, filed 9/18/85; 85-12-021 (Order RE 131), § 460-
90A-015, filed 5/29/85.]

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules, and deems
ineffectual changes not filed by the agency in this manner. The brack-
eted material in the above section does not appear to conform to the
statutory requirement.

WAC 460-90A-017 Reporting events that shall re-
quire that the operator keep written disclosures current.
(1) Not exclusive of others, the following are events that
shall require that the operator provide the agency with
notice and amendment to the public offering statement,
pursuant to the provisions of RCW 19.105.420 for the
purpose of keeping the public offering statement current:

(a) Any change or event causing information then in
the public offering statement to be out—dated, incorrect,
incomplete or deceptive.

(b) Any damage to the property or facilities of a
camp resort which limits the use of the properties or fa-
cilities by the contract purchasers.

(c) Any hazard threatening the properties or facilities
which presents a danger to the contract purchasers of
injury or limitation on their use of properties or
facilities.

(d) Any order or action by a local, state or federal
regulatory agency in the granting, denial, revocation, or
suspension of a permit or authorization affecting the
camp resort properties or facilities which limits the use
of the camp resort properties or facilities by the contract
purchasers.

(e) The completion of promised facilities or the failure
to complete promised facilities on a date or at the oc-
currence of an event, as promised.

(f) A bulk sale of the project or a significant portion
of the project to another person.

(g) Changes in the provisions of instruments or docu-
mentation utilized to establish the camp resort program
or a common—interest association involved in the camp
resort operations.

(h) Any change in the provisions or content of a pur-
chase contract, deed, membership certificate or members
handbook.

(i) Lawsuits filed or served, which name the operator,
its affiliates or the project's common—interest association
and which are concerned with the provisions of the
Camping Club Act (chapter 19.105 RCW) and rules or
the financial condition of the operator or its affiliates,
the project or a common-—interest association.

(j) Changes in management, if the project or its ame-
nities are managed by a common-interest association.

(k) Any new contract, change in a contract or termi-
nation of a contract with an outside reciprocal-use or
exchange entity.
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(1) Any proposed change in the ratio of contracts to be
sold relative to the number of camp sites available.

(2) It shall be a violation of chapter 19.105 RCW and
these rules for a registrant to have knowledge or cause
the occurrence of an event specified in subsection (1) of
this section, without providing timely notice of the event
to the agency as required in RCW 19.105.420 and
14.105.360(3) [19.105.360(3)].

(3) Notice for the purpose of keeping the public of-
fering statement current shall be accomplished by pro-
viding the agency with:

(a) Copies or prototypes of documents or other mate-
rials pertinent to the event.

(b) A cover letter explaining the event.

(c) A redraft of the public offering statement by sub-
mitting the amended pages which show the proposed
corrections, deletions, or additions to the existing infor-
mation.

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A—017, filed 9/18/85.]

WAC 460-90A-018 Material events that are
amendments requiring notice and a filing fee. (1) Not
exclusive of others, the following shall be events that will
have a material effect on the conduct of the operation of
a camp resort, pursuant to RCW 19.105.420 and require
both notice to the agency and the submission of a
$100.00 filing fee.

(a) Any proposed sale or transfer, of an interest in the
project or shares of stock of the registrant which results
in a change of voting, management or ownership control.

(b) Any removing, substituting, leasing, optioning,
selling or withdrawing of existing properties, resorts, or
facilities from the camp resort program.

(c) Any adding, deleting, or rearranging of camping
sites or facilities within an existing camp resort in a
manner that would reduce the size or change the num-
ber or quality of sites.

(d) Any adding of camp resorts, facilities or proper-
ties to any existing camp resort program and any pur-
chase or acquisition of other camp resorts, facilities or
properties by an operator or its affiliates.

(e) Any new encumbrances, liens|,] or loans that af-
fect the camp resort properties.

(f) A change in the status, provisions, or conditions of
an escrow, trust, impound, reserve account or other se-
curity device being utilized to protect the interests of
purchasers, whether or not impound or reserve accounts
are required as a condition to registration under chapter
19.105 RCW.

(g) The filing by any person of any bankruptcy, re-
ceivership, or trustee action that involves any of the
camp resort properties, the registrant, a common—inter-
est association or an affiliate, as a party to the action.

(h) The operator makes an initial offering of stock to
the public.

(i) The refinancing of all or any part of the operator's
debts affecting the project.

(j) Any change in the financial condition of the regis-
trant, an affiliate, or a common—interest association, if
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such change could result in an inability to provide
promised sites, facilities, or services.

(2) Amendment and reporting events that might have
a material affect shall be accomplished by providing the
agency with:

(a) The one hundred dollar amendment filing fee as
required by RCW 19.105.410.

(b) Copies or prototypes of documents or other mate-
rials pertinent to the event.

(c) A cover letter explaining the event and any pro-
posed amendment.

(d) A redraft of the public offering statement by sub-
mitting the amended pages which show the proposed
corrections, deletions, or additions to the existing infor-
mation.

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A-018, filed 9/18/85; 85-12-021 (Order RE 131), § 460-
90A-018, filed 5/29/85.]

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules, and deems
ineffectual changes not filed by the agency in this manner. The brack-
eted material in the above section does not appear to conform to the
statutory requirement.

WAC 460-90A-022 Exemptions from registration——
Noncommercial resale contract offerings. As provided in
RCW 19.105.320(3), the director exempts from the reg-
istration requirements of chapter 19.105 RCW the of-
fering and selling of resale camp resort contracts by an
owner for that owner's own account, provided that any
such offering or selling is noncommercial in nature and
that registration is not necessary for the protection of
purchasers. Noncommercial shall mean that the owner
of the resale contracts is not in the business of offering
or selling camp resort contracts and such offering or
selling is only incidental to any profession, occupation,
or business of the owner.

[Statutory Authority: RCW 19.105.530. 85-12-021 (Order RE 131),
§ 460-90A~022, filed 5/29/85.]

WAC 460-90A-025 Statement of record--Filings
and information required upon application for registra-
tion of start-up camp resort prejects and contract offer-
ings. (1) An application for registration of a start-up
contract offering shall be made by completing forms
prepared for such purpose by the agency.

(2) The application, documents and information filed
for registration purposes shall be referred to as the
statement of record.

(3) The statement of record for a registration of a
start—up contract offering shall include the following:

(a) The prescribed filing fee. '

(b) The completed application forms.

(¢) The draft of the proposed public offering
statement.

(d) A sample or prototype of any documents to be
signed or initialed by and that commits purchasers. Such
documents shall contain the cancellation notice required
in RCW 19.105.390.

(e) Copies of all recorded or unrecorded encum-
brances, mortgages, liens, deeds, leases, contracts, and
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any amendments thereto, that affect camp resort
projects.

(f) A preliminary title report, dated within ten days of
application, covering all of the acreages, park sites, and
areas on which facilities are located.

(g) Financial statements and information as required
by WAC 460-90A-045.

(h) If the registrant is other than a natural person,
copies of relevant articles of incorporation, bylaws, part-
nership, or joint venture documentation.

(i) Promotional materials, including advertising and
contract forms covering travel programs, discount pro-
grams, programs for the use or occupancy of in—park
trailers or mobiles and those providing memberships in
other recreational programs, if such materials or pro-
grams are to be utilized to promote sales of camp resort
contracts or are to be offered to contract owners as part
of the camp resort programs.

(§) Rules and regulations governing the use and occu-
pancy of project parks and facilities.

(k) A statement as required pursuant to RCW 19-
.105.320 (1)(d).

() Applications for and contracts of affiliation with
any outside exchange or reciprocal-use entity.

(m) Information covering purchaser costs, rules, con-
tract forms, and any fees required for purchaser use of
operator—owned trailers, mobiles, tents, or other over—
night accommodations, available for purchasers as an
alternative to using the purchaser's own mobile units.

(n) A statement describing the operator's, or an
affiliate's or successor's right to substitute, change, or
withdraw from use all or a portion of the camp resort
properties and the extent to which the camping club op-
erator, affiliates, or successors are obligated to replace
the camp resort properties substituted or withdrawn
within a reasonable period of time after such action,
with substituted properties in the same general area,
that are at least as desirable for the purpose of camping
and outdoor recreation.

(i) If a nonaffiliate or any other person has the ability
through existing agreements to exercise a right of with-
drawal of camp resort properties in the program from
use by the camp resort members, provide copies of any
and all documentation evidencing the ability to exercise
such right of withdrawal.

(i) If a withdrawal becomes effective on a specific
date, provide a description of the means and method of
withdrawal and state the date.

(o) Whenever applicable to the structuring of the
project, provide a copy or prototype of the following:

(i) Plats, maps, site plans, or surveys.

(i) Water, sewerage, or land use authorizations or
permits, or denial of permits of local jurisdictions.

(iii) A copy of any administrative, civil, or criminal
proceeding involving theft, fraud, or dishonesty, or vio-
lations of any act designed to protect consumers or in-
volving dishonest practices in any industry involving
sales to consumers in which the applicant is or has
within the past five years been a party.

[Title 460 WAC—p 117]




460-90A-025

(iv) Performance bonds, letters of credit, surety or
guaranty agreements affecting the project or the
program.

(v) Trust or escrow arrangements affecting the
project.

(vi) Market surveys or feasibility studies, if presently
available.

(vii) Appraisals of market value of the project, if
presently available.

(viii) Engineering studies or surveys of physical haz-
ards such as earthquakes, floods, beach erosions, land-
slides, or volcanoes, if presently available.

(ix) Covenants or declarations affecting camp resort
properties.

(x) Agreements for the usage of amenities or facilities
owned by persons other than operator.

(p) If the project involves a common—interest owners'
association or entity of similar purposes, copies or proto-
types of the following:

(i) Declaration and bylaws.

(ii) Rules and regulations.

(iii) Membership certificate and proxy forms.

(iv) Evidences of title to any personal property owned
or to be owned by the association or purchasers
collectively.

(v) Agreements for managing the properties.

(vi) Agreements for payment or subsidizing the pay-
ment of project operational expenses during the term of
registrant marketing.

(4) The agency may waive the submission of docu-
ments or information provided by subsection (3) of this
section, which it deems inappropriate for a specific
project or not necessary for registration purposes, unless
information or documents are required by RCW
19.105.320.

(5) The agency may require additional information if
relevant to the structuring of the project and deemed
necessary for protection of purchasers.

[Statutory Authority: RCW 19.105.530, 19.105.320 and 19.105.380.
85-12-031 (Order RE 131), § 460-90A-025, filed 5/29/85.]

WAC 460-90A-027 The public offering statement——
Form, content, and preparation. (1) The written disclos-
ures provided for in RCW 19.105.320 (1)(b) and 19-
.105.370 shall be in a document to be known as the
public offering statement.

(2) The public offering statement shall be prepared
and promulgated in a form prescribed by the agency.

(3) The public offering statement shall consist of two
parts:

(a) Part I, written disclosures, to be prepared by the
applicant.

(b) Part II, attachments of exhibits provided by ap-
plicant in the statement of record, when required by the
agency for the protection of purchasers, and a copy or
prototype of the purchaser contract form(s) as required
in RCW 19.105.320 (1)(b)(xiii).

(4) The applicant's disclosures for Part I of the public
offering statement for a start-up camp resort contract
offering shall be prepared in sections, captioned in bold
print as follows:
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(a) THE CAMP RESORT OPERATOR: Information in this
section is to include the name, address, and business
telephone number of the operator, the common—interest
association and affiliates and a brief summary of the
operator's experience in camp resort business.

(b) THE PROJECT. GENERAL INFORMATION: Informa-
tion in this section shall specify the location and provide
a brief description of the park sites and significant facil-
ities and recreation services already available for use by
purchasers in each park site and the program.

{C) FACILITIES, AMENITIES, PARK SITES, AND PROGRAMS
THAT ARE PLANNED OR PROMISED: Information in this
section is to cover that required in RCW 19.105.320
(1)(b)(iv) and (vi).

(d) NATURE OF THE INTEREST WHICH YOU ARE PUR-
CHASING: Information in this section is to cover that re-
quired in RCW 19.105.320 (1)(b)(iii). If the purchase
contract, membership certificate, or project rules and
regulations, refer to or make use of the term(s) "club,"
"member," or "membership," describe whether or not
any of the following are available to the purchasers:

(i) A membership in any common—interest associa-
tion, nonprofit corporation or other form of common—
interest community.

(ii) Shares of stock that allow participation in any
profits earned by the operator or its affiliates.

(iii) The right to vote for officers and directors.

(iv) The right to make decisions on how the project or
program is managed.

(v) The right to vote for or against any proposed rule
changes.

(vi) Attendance at membership meetings.

(¢) OWNERSHIP OF PROJECT PROPERTIES AND ENCUM-
BRANCES, LIENS, AND OTHER CONDITIONS AFFECTING
OWNERSHIP: Information provided in this section is to
cover that required in RCW 19.105.320 (1)(b}(v).

(f) PURCHASER PROTECTIONS—ASSURANCES OF FU-
TURE AVAILABILITY OF THE PROMISED CAMP RESORT
SITES, FACILITIES, AND PROGRAM. The information in this
section is to be provided in bold print and include that
information required by RCW 19.105.320 (1)(b)(xi)
and a statement describing the operator's, or an
affiliate's or successor's right to substitute, change, or
withdraw from use all or a portion of the camp resort
properties and the extent to which the camping club op-
erator, affiliates, or successors are obligated to replace
the camp resort properties substituted or withdrawn
within a reasonable period of time after such action,
with substituted properties in the same general area,
that are at least as desirable for the purpose of camping
and outdoor recreation.

(g) SUMMARY OF PURCHASERS RIGHTS TO AND RE-
STRICTIONS FOR USE OF PROJECT SITES AND FACILITIES:
The information in this section is to include that infor-
mation required pursuant to RCW 19.105.320 (1)(b)(v),
(vii), and (x).

(h) RESTRICTIONS ON SALE, TRANSFER, OR ASSIGNMENT
OF CAMP RESORT CONTRACTS, MEMBERSHIPS, LICENSES,
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OR DEEDS: The information in this section is to be pro-
vided in bold print, underlined, and to include in sum-
mary form, that information required pursuant to RCW
19.105.320 (1)(b)(ix) and (xii).

(i) PURCHASER cosTS: The information in this section
is to include that required pursuant to RCW 19.105.320
(1)(b)(viii).

(5) For applicants whose projects are structured as
common—interest associations, or that otherwise are in-
volved with memberships in common—interest associa-
tions which are to be responsible for management or
ownership of camp resort properties, additional informa-
tion is to be included in the public offering statement,
pursuant to the requirements of RCW 19.105.320(vii),
in a section headed "GOVERNING DOCUMENTATION—THE
' ' COMMON INTEREST ASSOCIATION.,"

(6) Prior to approval of a registration or promulgation
of the proposed public offering statement by the appli-
cant, the applicant's draft for the public offering state-
ment shall be reviewed by the agency to determine its
completeness and accuracy.

(7) If the agency deems that sections or areas of the
proposed public offering statement are incomplete, inac-
curate, deceptive, or not presented in the proper format,
the agency shall reject the proposed public offering
statement and return it to the applicant for correction of
noted deficiencies.

(8) Guidelines, instructions, and preprinted materials
for preparing the public offering statement may be ob-
tained from the agency.

[Statutory Authority: RCW 19.105.530 and 19.105.320 (1)(b). 85—
12-021 (Order RE 131), § 460-90A-027, filed 5/29/85.]

WAC 460-90A-030 Signing of application and the
permit. Both the application for registration of camp re-
sort contracts and the agency permit shall be signed by
the camp resort operator or the appropriate officer or
general partner of the camp resort operator. However,
these documents may be signed by another person hold-
ing a power of attorney for such purposes from the ap-
plicant and, if signed on behalf of the applicant pursuant
to such power of attorney, shall include as an additional
exhibit a copy of said power of attorney or a copy of the
corporate resolution authorizing the person signing to
act on behalf of the applicant.

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A-030, filed 9/18/85; 85-12-021 (Order RE 131), § 460-
90A-030, filed 5/29/85. Statutory Authority: RCW 19.105.320(1).

83-06-076 (Order SDO-40-83), § 460-90A—030, filed 3/2/83.
Formerly WAC 460-90-120.]

WAC 460-90A-032 The public offering statement—
Delivery to prospective purchasers. (1) The operator or
- its agents shall provide all prospective purchasers with
the agency-registered Part 1 of the public offering state-
ment prior to the completion of a sales presentation or a
camp resort tour whether or not such persons purchase a
camp resort contract.

(2) Part II of the public offering statement shall be
provided actual purchasers.

(3) Any person who requests of [an] [any] operator or
its agents, a public offering statement, shall be provided
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[with] Part 1 of the public offering statement, whether
or not such person has received a solicitation.

(4) Any prospective purchaser who attends a sales
presentation or tour of a camp resort, upon request of
the prospective purchaser, shall be given permanently a
copy or prototype of the operator's camp resort contract,
which the prospective purchaser may retain, whether or
not there has been an actual purchase made. No fee
shall be charged for this document.

(5) No fee may be charged for the initial copy of the
Part 1 of the public offering statement provided persons.
A fee covering the operator's actual costs for production
of the document may be charged for additional copies.

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A—032, filed 9/18/85. Statutory Authority: RCW 19.105.530
and 19.105.370. 85-12-021 (Order RE 131), § 460-90A—032, filed
5/29/85.]

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules, and deems
ineffectual changes not filed by the agency in this manner. The brack-
eted material in the above section does not appear to conform to the
statutory requirement.

WAC 460-90A-035 Purchaser cancellations of con-
tracts—Prompt refund of funds and comsideration. (1)
"Promptly" with reference to the refund and return of a
person's funds and consideration, referred to in RCW
19.105.390 shall be as follows:

(a) For cash, cashiers checks, money orders, credit
card slips held and not processed and other similar con-
sideration, the operator or its agents shall make refunds
within ten business day[s] of a demand.

(b) For credit card purchases where the operator has
processed the credit card slip(s) to the care of the credit
card company, the operator shall notify the credit card
company of a credit to the account of the purchaser
within three business days of a demand.

(c) Promissory notes and similar evidences of debt
shall be voided and returned within three business days
of demand.

(d) Within ten business days after demand, the oper-
ator or it[s] agents shall give the purchaser evidence that
the purchase commitment has been voided.

(2) No purchaser camp resort contract, promissory
note or other evidences of debt may be sold, transferred,
hypothecated or pledged by an operator until at least
five business days after the termination of the statutory—
prescribed cancellation term.

(3) No fees or charges may be made of a purchaser
by an operator for use of written materials or camp re-
sort facilities offered gratuitously prior to the cancella-
tion request; however, nothing in this statement shall
preclude an operator from requiring return of materials
in the custody of a purchaser not constituting either Part
I or Part II of the public offering statement.

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A—-035, filed 9/18/85.]

WAC 460-90A-045 Financial statements and infor-
mation. (1) Financial statements provided by the appli-
cant, reporting on the applicant as a business, shall be
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audited and prepared in accordance with generally ac-
cepted accounting principles by a public accountant in-
dependent of the operator or affiliate.

(2) The financial statements shall include a balance
sheet, statements of income and changes in financial po-
sition for each of the three fiscal years preceding the
date of application. For the period between the end of
the previous fiscal year and the date of application, in-
terim financial statements, for all calendar quarters cov-
ering the period sixty or more days prior to the date of
application shall be submitted but need not be audited.

(3) In order to be assured of continued payment of the
project operating expenses and the funding of capital
improvement accounts for future repairs, replacement or
refurbishment of depreciable properties and facilities,
and for contingencies, the following financial statements,
documentation or information, reporting on the financial
operations of the resorts and its facilities, as distin-
guished from that financial information reporting on the
applicant as a business, required in subsections (1) and
(2) of this section, are to be provided the agency:

(a) The location of and amounts in all capital im-
provement, reserve and contingency accounts.

(b) Financial statements including a balance sheet,
statements of income and changes in financial position
covering the camp resort operating income and expenses
and funding of capital improvements, for each of the
three fiscal years preceding the date of application, or
for the preceding year for a renewal applicant.

(4) All applicants shall provide a statement concern-
ing the liens and encumbrances affecting all camp resort
properties and facilities in the camp resort program, and
shall include the following information:

(a) The identity of the lien or encumbrance.

(b) The identity of the holder or owner of the lien or
encumbrance.

(c¢) A description of the property encumbered or
affected.

(d) The original amount of each loan or encumbrance.

(e) The balance due and whether or not any payments
are then in arrears.

(f) A schedule of amounts and dates payable or con-
ditions of any future payments.

(g) If deemed necessary for the protection of purchas-
ers, the agency may require reporting and confirmation
of payments made on liens and encumbrances.

(5) For purposes of purchaser protection, the agency
may require additional financial information in the event
such information appears necessary to determine the re-
quirements of RCW 19.105.340, and 19.105.350 or if
grounds exist for administrative action under RCW
19.105.380.

(6) The agency may waive any or all of the financial
information requirements of this section in the event
such information does not appear necessary for purposes
of determining whether an applicant must comply with
RCW 19.105.340, 19.105.350 or if grounds exist for ad-
ministrative action under RCW 19.105.380.

(7) The agency may require that the financial state-
ments and information required in this section be con-
solidated with that of affiliates or other business
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endeavors if it appears necessary to do so for the protec-
tion of purchasers or to assist in the determination
whether the applicant must comply with the require-
ments of RCW 19.105.340 and 19.105.350, or if grounds

exist for administrative action under RCW 19.105.380.

[Statutory Authority: RCW 19.105.530 and 19.105.320 (1)(a). 85—
19-093 (Order 133 R), § 460-90A—045, filed 9/18/85.]

WAC 460-90A-055 Written disclaimer of endorse-

ment. (1) The public offering statement and each adver-
tisement or sales promotional literature required to be
filed pursuant to RCW 19.105.360(1) or that is utilized
by an operator, its agents or affiliates, shall contain, in a
conspicuous location, the following statement in at least
10 point type:
"REGISTRATION OR THE FILING OF THIS DOCUMENT
WITH THE DEPARTMENT OF LICENSING, STATE OF
WASHINGTON, DOES NOT CONSTITUTE A FINDING BY
THE REGULATORY AGENCY THAT THIS, OR ANY OTHER
DOCUMENT FILED UNDER THE CAMPING CLUB ACT
Chapter 19.105 RCW IS TRUE, COMPLETE AND NOT MIS-
LEADING, NOR DOES THE FILING MEAN THAT THE
AGENCY HAS PASSED IN ANY WAY UPON THE MERITS
OR QUALIFICATIONS OF, OR RECOMMENDED OR GIVEN
APPROVAL OF ANY CAMP RESORT OPERATOR, RESORT,
REGISTRATION, ADVERTISING, OR ANY GIFT OR PRIZE
OFFERED AS PART OF A PROMOTIONAL PLAN."

[Statutory Authority: RCW 19.105.530 and 19.105.320(1). 85-19-093
(Order 133 R), § 460-90A-055, filed 9/18/85.]

WAC 460-90A-060 Notice of termination of sales.
The camping club operator shall file with the director a
statement setting forth that he or she has terminated of-
fers and sales of camping club contracts in the state of
Washington.

[Statutory Authority: RCW 19.105.320(1). 83-06-076 (Order SDO—
40-83), § 460-90A—060, filed 3/2/83. Formerly WAC 460-90-200.]

WAC 460-90A-070 Receipt of written disclosures.
The camp resort operator or salesperson shall obtain
from each person that tours a camp resort or attends a
sales presentation, a signed statement [the written dis-
closures] evidencing receipt of the appropriate parts(s)
of the public offering statement. The operator shall re-
tain each receipt for a period of at least three years from
the date of signature thereon.

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A-070, filed 9/18/85. Statutory Authority: RCW
19.105.320(1). 83-06-076 (Order SDO—40-83), § 460-90A—070, filed
3/2/83.]

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules, and deems
ineffectual changes not filed by the agency in this manner. The brack-
eted material in the above section does not appear to conform to the
statutory requirement.

WAC 460-90A-080 Depository. Funds subject to
an impound condition shall be placed in a separate trust
account with a bank or depository institution approved
by the director. A written consent of the depository to
act in such capacity shall be filed with the director.

[Statutory Authority: RCW 19.105.320(1). 83-06-076 (Order SDO-
40-83), § 460-90A—080, filed 3/2/83. Formerly WAC 460-90-430.]
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WAC 460-90A-090 Operation of impound condi-
tion. When an impound condition is imposed in connec-
tion with the registration of camp resort contracts, 100%
of the proceeds and all other funds paid by any pur-
chaser after the impound condition is imposed shall,
fwithin 48 hours or the next banking day, whichever is
later,] be placed with the depository within 48 hours af-
ter the cancellation periods prescribed in WAC 460—
90A—035 or the next banking day after the cancellation
periods prescribed in WAC 460-90A-035, whichever is
later, until the director takes further action pursuant to
WAC 460-90A—-100.

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A-090, filed 9/18/85. Statutory Authority: RCW

19.105.320(1). 83-06-076 (Order SDO—40-83), § 460-90A—090, filed
3/2/83. Formerly WAC 460-90-450.]

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules, and deems
ineffectual changes not filed by the agency in this manner. The brack-
eted material in the above section does not appear to conform to the
statutory requirement.

WAC 460-90A-100 Release of impounds. The di-
rector or administrator will authorize the depository to
release to the operator or others as provided in the terms
of the impound, such amount[s] of the impounded funds
applicable to a specified purpose, upon a showing that
the operator can satisfy his obligations under the camp
resort contract and the impound arrangement or that for
other reasons the impound is no longer required for the
protection of the purchasers. An application for an order
of the director or administrator authorizing the release
of the impound to the operator or other persons shall be
by affidavit and shall contain the following:

(1) A statement of the operator that all required pro-
ceeds and documents from the sale of [camping club]
contracts have been placed with the depository in ac-
cordance with the terms and condition[s] of the impound
agreement.

(2) A statement of the depository signed by an appro-
priate officer setting forth the amount of funds placed[,]
already disbursed and presently in the custody of [with]
the depository.

(3) The names of each contract purchaser and the
amount held in the impound for each of the accounts.

(4) Such other information as the director may re-
quest in a particular case.

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A-100, filed 9/18/85. Statutory Authority: RCW

19.105.320(1). 83-06—076 (Order SDO-40-83), § 460-90A-100, filed
3/2/83. Formerly WAC 460-90-480.]

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules, and deems
ineffectual changes not filed by the agency in this manner. The brack-
eted material in the above section does not appear to conform to the
statutory requirement.

WAC 460-90A-105 Fee for impound. The director
shall impose an additional fee of $100.00 for each im-
pound or reserve required to be set up pursuant to RCW
19.105.340 and 19.105.350.

[Statutory Authority: RCW 19.105.320(1). 83-06-076 (Order SDO—
40-83), § 460-90A-105, filed 3/2/83. Formerly WAC 460-90-490.]
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WAC 460-90A-115 Renewals. (1) Pursuant to
RCW 19.105.420 an application for renewal shall be
made not less than sixty days prior to the expiration date
of a registration, on a form to be provided by the
agency.

(2) It shall be the applicant's responsibility to procure
forms and file them with the agency.

(3) The renewal application shall include the
following:

(a) Affidavits by the operator stating whether or not
there have been any changes in the information and
documentation previously submitted for purposes of
registration.

(b) Copies or prototypes of all amended, altered, or
new documentation evidencing changes with the changes
being underlined or referred to by footnotes.

(c) Affidavits by the operator stating whether or not
there have been any changes in the information required
in the public offering statement.

(d) A draft of a proposed amended public offering
statement. evidencing changes, with the changes being
underlined or referred to by a cover letter calling the
agency's attention to the proposed changes, additions to
or deletions from the public offering statement previ-
ously accepted by the agency.

(e) A copy of all camp resort contract forms marked
and underscored to reflect changes, additions or
deletions.

(f) Financial statements and information as provided
for in WAC 460-90A-045.

(g) Payment of fees provided for in RCW 19.105.410.

(4) Failure of the renewal applicant to renew in a
timely manner on or before the date of permit expira-
tion, shall mean that the registration and permit has ex-
pired. Upon expiration of registration the camping club
contracts are deemed not registered and the operator
must register as a new applicant pursuant to the provi-
sions of RCW 19.105.320 and WAC 460-90A—025 and
460-90A-027.

(5) Registrants applying for renewals shall be re-
quired by the agency to submit any of the documents,
information or exhibits required in WAC 460-90A-025
if deemed necessary for the protection of purchasers.

[Statutory Authority: RCW 19.105.530. 85-19-093 (Order 133 R), §
460-90A-115, filed 9/18/85; 85-12-021 (Order RE 131), § 460~
90A-115, filed 5/29/85.]

WAC 460-90A-122 Salesperson registrations. (1)
Each applicant for registration as a camp resort sales-
person shall register on a form prescribed by the agency
and pay a filing fee of thirty dollars.

(2) Registration as a camp resort salesperson shall be
renewed annually or at the time the salesperson obtains
employment by a camp resort operator subsequent to a
termination of a former employment by a camp resort
operator, whichever event occurs first, by the filing of a
form prescribed by the agency and payment of a fee of
thirty dollars.

(3) The following information shall be provided on the
original application or renewal of a camp resort
salesperson's registration:
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(a) The applicant's date and place of birth.

(b) Proof of identity.

(c) Information covering employment for the prior
five years.

(d) Information concerning any administrative action
taken against permits, licenses or registrations in other
professions, businesses or occupations.

(e) An affidavit concerning knowledge of the Camp-
ing Club Act (chapter 19.105 RCW) and agency rules
(chapter 460-90A WAC).

(f) Completion of an affidavit by applicants that they
have read the public offering statement covering any
registered project whose camp resort contracts they are
offering or selling.

(4) Persons applying for a salesperson registration for
the first time shall submit fingerprint identification on a
form provided by the agency. Persons applying for a re-
newal of a salesperson registration shall submit finger-
print cards if there has been no prior submission.

(5) Upon the occurrence of any material change in
the information contained in the registrant's file, each
salesperson registrant shall promptly file with the agency
an amendment to the salesperson registration file stating
the change(s). The following shall be material changes
requiring notice to the agency:

(a) Any termination of employment with a camp re-
sort operator.

(b) Upon being named a defendant or a party in any
administrative, civil or criminal proceeding involving
theft, fraud or dishonesty or violation of any act de-
signed to protect consumers, or involving unethical or
dishonest practices in any industry involving sales to
consumers or violations of chapter 19.105 RCW, the
salesperson applicant shall promptly provide to the
agency a notice of the proceeding and a copy of the
complaint.

(c) A change of name.

(d) A change of residence or mailing address.

(6) Each operator of a camp resort whose camp resort
contracts are registered with the agency, shall notify the
agency on a form prepared by the agency, of the em-
ployment or termination of employment of any camp re-
sort contract salesperson at the time of such employment
or termination of employment.

(7) As a condition of continued registration the sales-
person registrant shall comply with the following:

(a) During the entire term of the registration the reg-
istrant is to be employed or engaged by an operator that
is registered with the agency as an offeror of camp re-
sort contracts, and the salesperson shall be offering con-
tracts on behalf of or in the employment of such
operator—registrant. :

(b) Upon termination of employment with a registered
camp resort operator, the camp resort salesperson regis-
tration is deemed to have expired. At such time it shall
be the salesperson's responsibility to provide the agency
with notice of termination and to return to the agency
the salesperson registration.

(c) It shall be the salesperson's responsibility to cause
the posting of the salesperson registration form'in a con-
spicuous location on the premises where employed and
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where contact with the public for purposes of making
sales most often occurs.

(d) The salesperson shall clearly identify himself or
herself by full name, by means of a business card, lapel
pin or by other means, upon contact with any prospec-
tive purchaser.

(e) The salesperson shall cooperate fully with the
agency in any investigation of alleged violations by the
registrant, salesperson, or others, of the Camping Club
Act or these rules.

(8) Applications for registration or renewal that are
for any reason defective or that are not legible shall be
returned and the application shall be deemed not filed
until the form is received by the agency with the defi-
ciencies corrected.

(9) An application for renewal of a salesperson regis-
tration not filed in a timely manner or not received or
acted upon by the agency prior to the expiration date
shall be deemed by the agency as having expired. The
salesperson must thereafter register as a new applicant
for registration. Salespersons who have failed to make
timely renewal applications shall not engage in camp re-
sort salesperson activities. It is the salesperson's respon-
sibility to secure the necessary forms and renew a
registration in a timely manner. Applications for renewal
should be forwarded to the agency by registered mail at
least thirty days prior to expiration of the current regis-
tration. The agency shall not be responsible for applica-
tions lost in the mail or not timely received for other
reasons.

[Statutory Authority: RCW 19.105.530 and 19.105.440(3). 85-12-021
(Order RE 131), § 460-90A—122, filed 5/29/85.]

WAC 460-90A-125 Salesperson registration——For
persons in the business of offering resale contracts. (1) In
addition to those applying in WAC 460-90A-122, the
following additional conditions or requirements for a
camp resort salesperson registration shall apply to those
persons offering resale camp resort contracts, unless ex-
empted by WAC 460-90A-022.

(a) All funds collected whether as advance fees or as
payments for purchase transactions, shall be placed in
an escrow account segregated and separate from those of
the registrant, in a recognized Washington state
depository.

(i) Funds collected for purchase transactions shall re-
main in escrow until such time as the purchase transac-
tion is completed in accordance with the escrow
instructions.

(ii) Funds collected as advance fees or for other pur-
poses shall be utilized only for the purposes for which
they are collected.

(iii) Funds collected are to remain in the escrow until
such time as they are utilized for their designated
purpose.

(iv) Any advance fees collected shall be utilized solely
for the purposes stated and the salesperson registrant
shall upon request, provide evidence to the agency that
fees collected are being utilized for such purposes. Ap-
plicants shall agree to and thereafter provide the agency
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with access to audit of such funds and the escrow re-
cords at any time during normal business hours.

(v) Funds may be placed in interest bearing accounts
provided the agreements are in writing and the parties
agree to whom interest earned shall be paid and funds
are payable upon demand.

(b) Provide evidence of permits to do business, when
required by any local, state, or federal jurisdiction.

(c) Maintain a business office or location where busi-
ness records of the applicant will be kept and such re-
cords shall be available for audit purposes.

(d) Submit proposed advertising for agency review
pursuant to RCW 19.105.360 and WAC 460-90A-140.

(e) Submit for agency review copies or prototypes of
agreements to be used for offering or soliciting camp re-
sort contracts.

(f) If available as an ordinary course of business, pro-
vide the agency with copies of lists or print—outs of the
camp resort contracts available for sale.

[Statutory Authority: RCW 19.105.530 and 19.105.440(3). 85-12-021
(Order RE 131), § 460-90A—125, filed 5/29/85.]

WAC 460-90A-130 Request for withdrawal of
camping club property. A camping club operator may
request an order from the director for authority to with-
draw any substantial camping or recreation portion of
any camping club property devoted to camping or recre-
ational activities pursuant to RCW 19.105.380 (9)(e) by
filing with the director a request 90 days before the in-
tended withdrawal date or such lesser time as the direc-
tor may allow identifying the portion of the property to
be withdrawn and stating the reasons for such with-
drawal accompanied by copies of any materials or data
supporting such reasons or the necessity for such with-
drawal. The director may issue an order approving the
request to withdraw properties if the director finds that
withdrawal is not inconsistent with the protection of
purchasers or owners of camping club contracts.

[Statutory Authority: RCW 19.105.530. 83-06-076 (Order SDO-40-
83), § 460-90A—130, filed 3/2/83.]

WAC 460-90A-140 Advertisements. (1) No camp
resort operator or salesperson shall use [advertisements]
[advertising] or sales promotion literature that are de-
ceptive, false or misleading.

(2) Advertisements or sales promotion literature that
offer any gift, prize or item of value as an inducement to
the recipient to buy a camp resort membership, visit a
camp resort property, complete a tour of a camp resort
property, receive a sales presentation, or contact sales-
persons shall be subject to the following provisions:

(a) The name of the camp resort operator offering
such item shall be clearly disclosed,;

(b) No item may be labeled "free" or a "gift" if the
recipient is required to purchase a camp resort contract
or to give or promise to give in exchange for the item
any sum of money or its equivalent;

(c) The advertisement or sales promotion literature
shall identify each item and its retail fair market value.
To determine the retail fair market value, the following
methods may be used:
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(i) The approximate retail sales price of the item in
the trade area in which the offer is made; or

(ii) The approximate -retail sales price in the trade
area of similar items of comparable quality if the item is
not available in the trade area in which the offer is
made;

(iii) Appraisals;

(iv) The operator's actual cost of the item.

(d) If the item is one or more of a larger group, and if
offered or given on a random basis, the advertisement or
sales promotion literature must disclose the actual odds
of receiving each item based upon the initial odds and
must be revised to reflect actual current odds at the be-
ginning of each month of use of the free promotion if the
odds change; if not offered or given on a random basis,
the method of selection used must be disclosed. No pro-
motion shall be used which is in violation of Washington
state or federal laws[;] [,]

(e) If receipt of the advertised item is contingent upon
certain restrictions or qualifications which the recipient
must meet, then a clear and complete disclosure of those
restrictions and whether they apply to receipt of the gift
or acceptability to buy into the program, must be made
in the offer. Restrictions that must be disclosed include,
but are not limited to the following:

(i) The deadline by which the recipient must buy a
camp resort membership, visit a camp resort property,
complete a tour of a camp resort property, receive a
sales presentation, or contact a salesperson in order to
receive an item, if any such deadline exists;

(i) The days and hours during which visits may be
made, tours may be taken, or sales presentations re-
ceived and the approximate length in hours of such vis-
its, tours or sales presentations if any visit, tour, or sales
presentation is necessary in order for the recipient to re-
ceive the item; and

(iii) Any requirement such as age, marital status, fi-
nancial qualifications, or that both husband and wife
must be present.

(f) Any person who responds to an advertisement or
sales promotion in the manner specified, who performs
all stated requirements and who meets the qualifications
disclosed shall be entitled to receive promptly the item
offered. If the camp resort operator cannot provide the
item because of supply or quality problems not reason-
ably foreseen or controllable by the operator, the opera-
tor shall provide, at the operator's option, a raincheck
for the item offered or its cash equivalent, or shall pro-
vide a substitute item of greater retail value or a
raincheck for such substitute item. In case a raincheck is
provided, the camp resort operator shall, within a rea-
sonable time, deliver the item or its cash equivalent to
the recipient’s address without additional cost or re-
quirement to the recipient. No camp resort operator or
salesperson shall make any offer of an item when the
operator or salesperson knows or has reason to know
that the item is not readily available;

(g) Any restriction or requirement that time, money
or effort must be expended by the recipient of an item in
order for the recipient to use the item rust be disclosed
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in the advertisement or sales promotion literature. Ex-
amples of such restrictions or requirements include any
items that require assembly by the recipient, travel or
other entertainment gifts or prizes for which there are
limitations on the dates or times when the recipient may
use the item, or which require nonrefundable reservation
deposits or additional travel costs in order for the recipi-
ent to use the travel or other entertainment gift or prize.

(h) Provisions explaining any conditions to qualify for
a gift, prize, or award, must be in type at least as large
and prominent as found in the original offer or notice of
the award, gift, or prize.

(3) Nothing in this section shall affect the remedies of
the administrator or any person responding to advertise-
ments or sales promotions if such advertisements or pro-
motions are deceptive, false or misleading or otherwise
in violation of chapter 19.105 RCW.

[Statutory Authority: RCW 19.105.530 and 19.105.360. 85-12-021
(Order RE 131), § 460-90A—140, filed 5/29/85. Statutory Authority:

RCW 19.105.320(1). 83-06-076 (Order SDO-40-83), § 460-90A—
140, filed 3/2/83. Formerly WAC 460-90-500.]

Reviser's note: RCW 34.04.058 requires the use of underlining and
deletion marks to indicate amendments to existing rules, and deems
ineffectual changes not filed by the agency in this manner. The brack-
eted material in the above section does not appear to conform to the
statutory requirement.
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