WAC 208-660-530 Director and department powers—Enforcement au-
thority. (1) What is a directive? A directive is a formal request for
information from the director. A directive may request the recipient
to appear in person to testify or present specific documents or items.
A directive may be entitled "directive" or "subpoena."

(2) What is an administrative enforcement action? An administra-
tive enforcement action is a formal action, generally initiated by a
statement of charges filed by the department against persons who al-
legedly violated the act. Enforcement actions seek various sanctions,
including, but not limited to, license revocation or suspension, busi-
ness practice prohibition, or fines; and may include ordering restitu-
tion for borrowers, recovery of the department's investigation costs,
or all of the above.

(3) What other types of enforcement action may the department
pursue against me or my license? The department may pursue criminal or
civil referrals to the attorney general, prosecuting attorneys, or
federal authorities, and may initiate civil actions in superior court.

(4) What does it mean to be found in violation of the act and
rules? For the purposes of evaluating the licensing qualifications of
an applicant, any of its principals, or the designated broker, "found
in violation of the act and rules" means at least one of the following
orders has been issued:

(a) A superior court order stating the applicant, any of its
principals, or the designated broker violated any of the provisions of
the act or rules; or

(b) A final administrative order after the completion of an ad-
ministrative hearing and the filing of an initial decision of an ad-
ministrative law judge stating the applicant, any of its principals,
or the designated broker violated any of the provisions of the act or
rules; or

(c) An administrative order stating the applicant, any of its
principals, or the designated broker violated any of the provisions of
the act or rules.

The order containing the finding described above must not have
been entered within five years of the filing of the present applica-
tion. However, if the wviolation resulted in a conviction of a gross
misdemeanor involving dishonesty or financial misconduct, or a felony,
the finding must not have been entered within seven years of the fil-
ing of the present application.

(5) May the department sanction me for committing violations in
another jurisdiction? The department may seek sanctions against you
for committing a violation in another jurisdiction if the wviolation
could be a basis for the department to seek sanctions under the act or
rules. Possible sanctions include those found in RCW 19.146.220.

(6) May I be subject to a daily fine for violating the act? Yes.
Each licensed mortgage broker and each of its principals, officers,
designated brokers, loan originators, employees, independent contrac-
tors, and agents must comply with the applicable provisions of the
act. Each violation of any applicable provision of the act, or of any
order, directive, or requirement of the director may, at the discre-
tion of the director, subject the violator to a fine of up to one hun-
dred dollars for each violation. Each day's continuance of the viola-
tion is a separate and distinct offense. In addition, the director may
exercise discretion and by order assess other penalties for a viola-
tion of the act.

Certified on 10/25/2019 WAC 208-660-530 Page 1



(7) Under what circumstances will the department hold a designa-
ted broker, principal, or owner who has supervisory authority respon-
sible for the actions of others that violate the act? A designated
broker, principal, or owner with supervisory authority is responsible
for any conduct violating the act by a licensee, employee, or inde-
pendent contractor if they:

(a) Directed or instructed the conduct that was 1in violation of
the act, or had knowledge of the specific conduct, and approved or al-
lowed the conduct; or

(b) Knew, or by the exercise of reasonable care and inquiry
should have known, of the conduct in time to prevent it, or minimize
the consequences, and did not.

(8) When conduct violating the act has occurred, what may the de-
partment consider when assessing the responsibility of the designated
broker, principal, and owner with supervisory authority? The depart-
ment may consider the following in an effort to determine who is re-
sponsible when a violation of the act has occurred. The following list
is not limiting or exhaustive of the factors the department may con-
sider:

(a) The adequacy of any background and experience investigation
conducted prior to hiring or contracting with any person;

(b) The adoption of policies and procedures for:

i) Supervision and training;

ii) Regularly reviewing work performed;

iii) Training in the requirements of the act and rules;

iv) Monitoring continuing education requirements and compliance
under the act;

(v) Acting on reports of alleged misconduct;

(c) Adopting a system of review for implementation and compliance
with the policies and procedures;

(d) Providing copies of the act and rules; and

(e) The frequency and completeness of review conducted on work
performed by any person subject to the act.

The items listed in (a) through (e) of this subsection must be in
writing, or compliance with them must be documented in writing, and
all documents must be retained as part of the mortgage broker business
records. See WAC 208-660-450.

(9) Do I have the right to have an attorney represent me at an
adjudicative hearing and in any superior court proceeding? Yes. You
may have an attorney represent you at your own expense, oOr you may
represent yourself.

(10) Are there any criminal penalties related to violations of
the act? Yes. Violations of RCW 19.146.050 are class C felonies with a
maximum penalty of five years in prison or a fine of ten thousand dol-
lars, or both. Violations of RCW 19.146.235(9) are class B felonies
with a maximum penalty of ten vyears in prison or a fine of twenty
thousand dollars, or both. All other violations of the act are misde-
meanors with a maximum penalty of ninety days in jail or a fine of not
more than one thousand dollars, or both.

(11) Under the act, is it a crime for any person subject to ex-
amination or investigation to knowingly withhold, abstract, remove,
mutilate, destroy, or secrete any books, records, computer records, or
other information? Yes. Knowingly withholding, abstracting, removing,
mutilating, destroying, or secreting books, records, computer records,
or other information is a <class B felony punishable under RCW
9A.20.021 (1) (b).
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(12) Is a mortgage broker responsible for the payment of third-
party providers even if the borrower has agreed to pay the fee? Yes.
If a mortgage broker or loan originator orders the third-party provid-
er service, then the mortgage broker is responsible for paying for the
service. However, the mortgage broker or loan originator is not re-
sponsible for paying the fee if the third-party provider agrees 1in
writing to accept the fee from the borrower.

(13) When must third-party providers be paid? Third-party provid-
ers must be paid no later than thirty days after the related loan
closing documents are filed, or within ninety days of the service,
whichever is sooner, unless:

(a) The third-party provider agrees 1in writing to a different
payment arrangement; or

(b) The third-party provider has been notified in writing that a
bona fide dispute exists regarding the performance or quality of the
third-party provider service.

(14) What is a "bona fide" dispute between a mortgage broker and
third-party provider? A dispute related to the performance or quality
of the third-party provider service that has been reported in writing
to the third-party provider. The report must specify the disputed
areas of performance or quality.

(15) When must a dispute regarding the performance or quality of
a third-party provider be reported? The report of a dispute regarding
the performance or quality of the third-party provider service must be
made in writing and provided to the third-party provider before the
payment for the services becomes due; that is, no later than thirty
days after the related loan closing documents are filed, or within
ninety days of the service, whichever is sooner.

(16) What is a temporary cease and desist order issued by the de-
partment? A temporary cease and desist order is an administrative en-
forcement action by the director, or designee, ordering a mortgage
broker or loan originator to stop conducting business, or to stop do-
ing some specific act.

(17) When does the department use temporary cease and desist or-
ders? A temporary cease and desist order may be used when the depart-
ment determines that a mortgage broker or loan originator is violating
the act in a manner that is 1likely to cause substantial injury to the
public.

(18) What happens to my mortgage broker or loan originator 1li-
cense if the department of social and health services (DSHS) certifies
me as out of compliance with a support order under RCW 74.20A.3207?

(a) The director will immediately suspend your license without
the opportunity for a hearing if the department receives notice from
DSHS that you are out of compliance with their support order regula-
tions.

(b) The director will send you a document entitled "Notice of
Suspension for Noncompliance with Child Support Order." Your license
is suspended from the date of the notice. The suspension of your 1li-
cense remains in effect until the director is notified by DSHS of your
compliance with their order. You must not perform any services under
the act that require licensing while your license is suspended.

(19) If the director suspends my license after notice from DSHS
that I am not in compliance with a support order, may my license be
reinstated?

(a) The director will reinstate your license when the department
has received written notice from DSHS of your compliance, and verified
that you meet all licensing requirements under the act.
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(b) The department will send you a notice entitled "Notice of
Cancellation of Suspension for Noncompliance with Child Support Or-
der." Your license is reinstated from the date of the notice.

(20) Who may I contact if I have questions about how DSHS deter-
mines I am out of compliance with a support order? Contact DSHS if you
have questions about a DSHS certification of your noncompliance with a
support order. Reference their case number when you contact them.

[Statutory Authority: Chapter 43.320 RCW and RCW 19.146.223. WSR
12-18-048, § 208-660-530, filed 8/29/12, effective 11/1/12. Statutory
Authority: RCW 43.320.040, 19.146.223. WSR 08-05-126, § 208-660-530,
filed 2/20/08, effective 3/22/08. Statutory Authority: RCW 43.320.040,
19.146.223, 2006 c 19. WSR 06-23-137, § 208-660-530, filed 11/21/06,

effective 1/1/07.]
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