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Chapter 458-20 WAC
EXCISE TAX RULES
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Informal administrative reviews.

Adjudicative proceedings—Brief adjudicative proceedings—Certificate of registration
(tax registration endorsement) revocation.

Adjudicative proceedings—Formal adjudicative proceedings—Log export enforcement actions
pursuant to chapter 240-15 WAC—Orders to county officials issued to pursuant to RCW
84.08.120 and 84.41.120—Converted brief adjudicative proceedings.

Brief adjudicative proceedings for matters related to suspension, nonrenewal, and nonis-
suance of licenses to sell spirits.

Brief adjudicative proceedings for matters related to assessments and warrants for unpaid
fees issued under chapter 59.30 RCW for manufactured and mobile home communities.

Written determinations as precedents—Criteria for publication.

Tax registration and tax reporting.

Reseller permits.

Application process and eligibility requirements for reseller permits.

Brief adjudicative proceedings for matters related to reseller permits.

Resale certificates.

Gift certificates—Sale deemed to occur and retail sales tax collected at time of redemp-
tion.

Small business tax relief based on income of business.

Employees distinguished from persons engaging in and operating a business.

Casual or isolated sales—Business reorganizations.

Requirement to separately state sales tax—Advertised prices including sales tax.

Selling price—Credit card service fees, foreign currency, discounts, patronage divi-
dends.

Finance charges, carrying charges, interest, penalties.

Delivery charges.

Advances and reimbursements.

Value of products.

Ingredients or components, chemicals used in processing new articles for sale.

Sales of packing materials and containers.

Sales and/or use of labels, name plates, tags, premiums, and advertising material.

Sales and/or use of dunnage.

Sale or rental of real estate, license to use real estate.

Sales by caterers and food service contractors.

Sales of ice.

Sales of heat or steam—Including production by cogeneration.

Restaurants, cocktail bars, taverns and similar businesses.

Special stadium sales and use tax.

Sales of motor vehicle fuel, special fuel, and nonpolluting fuel.

Sales of newspapers, magazines and periodicals.

Real estate brokers and salesmen.

Gasoline service stations.

Gambling activities.

Automobile dealers/demonstrator and executive vehicles.

Frozen food lockers.

Commercial or industrial use.

Extracting natural products.

Timber harvest operations.

Manufacturing, processing for hire, fabricating.

Manufacturers and processors for hire—Sales and use tax exemptions for machinery and
equipment.

Personal services rendered to others.

Trade shops—Printing plate makers, typesetters, and trade binderies.

Photofinishers and photographers.

Duplicating activities and mailing bureaus.

Photographic equipment and supplies.

Printers and publishers of newspapers, magazines, and periodicals.

Printing industry.

Sourcing retail sales for business and occupation tax and state and local retail sales
tax—Sourcing of use tax for purchasers.

National and state banks, mutual savings banks, savings and loan associations and other
financial institutions.

Financial institutions—Income apportionment.

Barber and beauty shops.

Optometrists, ophthalmologists, and opticians.

Dentists, audiologists, and other health care providers—Dental laboratories and dental
technicians.

Funeral establishments.

Cemeteries, crematories, columbaria.

Taxation of computer systems and hardware.

Taxation of computer software.

Digital products.

Abstract, title insurance and escrow businesses.

Florists and nurserymen.

Consignees, bailees, factors, agents and auctioneers.

Agricultural commission agents.

Stockbrokers and security houses.
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Insurance companies, including surety companies, fraternal benefit societies, fraternal
fire insurance associations, beneficiary corporations or societies and Washington state
health insurance pool.

Insurance producers, adjusters—Title insurance agents—Surplus line brokers.

Laundry, dry cleaning, linen and uniform supply, and self-service and coin-operated laun-
dry services.

Hotels, motels, boarding houses, rooming houses, resorts, hostels, trailer camps, short-
term rentals and similar lodging businesses.

Educational institutions, school districts, student organizations, and private schools.
Hospitals, nursing homes, assisted living facilities, adult family homes, and similar
health care facilities.

Nonprofit organizations.

Constructing and repairing of new or existing buildings or other structures upon real
property.

Government contracting—Construction,
property.

Building, repairing or improving streets, roads, etc., which are owned by a municipal
corporation or political subdivision of the state or by the United States and which are
used primarily for foot or vehicular traffic.

Clearing land, moving earth, cleaning, fumigating, razing or moving existing buildings,
and janitorial services.

Installing, cleaning, repairing or otherwise altering or improving personal property of
consumers.

Sales of motor vehicles, trailers, and parts to motor carriers operating in interstate or
foreign commerce.

Use tax liability for motor vehicles, trailers, and parts used by motor carriers operat-
ing in interstate or foreign commerce.

Persons engaged in the business of operating as a private or common carrier by air, rail
or water in interstate or foreign commerce.

Commercial deep sea fishing—Commercial passenger fishing—Diesel fuel.

Sales of motor vehicles, campers, and trailers to nonresident consumers.

Use tax and the use of tangible personal property.

Collection of use tax by county auditors and department of licensing—Measure of tax.

Use tax on promotional material.

Public utility tax.

Brokered natural gas—Use tax.

Motor carriers.

Vessels, including log patrols, tugs and barges, operating upon waters in the state of
Washington.

Warehouse and other storage businesses.

Warehouse and grain elevators and distribution centers exemption—Remittance.

Recreational services and activities.

Tax on tobacco products.

Tax on cigarettes.

Tax responsibility of vending machine owners and operators.

Medical substances, devices, and supplies for humans—Drugs prescribed for human use—
Medically prescribed oxygen—Prosthetic devices—Mobility enhancing equipment—Durable
medical equipment.

Sales to and by the state of Washington and municipal corporations, including counties,
cities, towns, school districts, and fire districts.

Sales to and by the United States and certain entities created by the United States—Do-
ing business on federal reservations—Sales to foreign governments.

Indians—Indian country.

Interstate sales of tangible personal property.

Multiple activities tax credits.

Imports and exports—Sales of goods from or to persons in foreign countries.
Transportation, communication, public utility activities, or other services in interstate
or foreign commerce.

Doing business inside and outside the state.

Minimum nexus thresholds for apportionable activities and selling activities.

Single factor receipts apportionment—Generally.

Apportionable royalty receipts attribution.

Financial institutions—Income apportionment.

Financial institutions—Income apportionment.

Taxes, deductibility.

Bad debts.

When tax liability arises.

Installment sales, method of reporting.

Accounting methods.

Leased departments.

Interdepartmental charges.

Pool purchases.

Corporations, Massachusetts trusts.

Outdoor advertising and advertising display services.

Sales of utility services by building companies.

Legal, arbitration, and mediation services.

Exemptions for wholesale sales of new motor vehicles between new car dealers and for ac-
commodation sales.

Farming for hire and horticultural services performed for farmers.

Sales of tangible personal property for farming—Sales of agricultural products by farm-
ers.

Leases or rentals of tangible personal property, bailments.

Cooperative marketing associations and independent dealers acting as agents of others
with respect to the sale of fruit and produce.

installations, or improvements to government real
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458-20-216
458-20-217
458-20-21701
458-20-218
458-20-221
458-20-222
458-20-223
458-20-224
458-20-226
458-20-227
458-20-228
458-20-22801
458-20-22802
458-20-229
458-20-230
458-20-233

458-20-235
458-20-238
458-20-23801
458-20-239
458-20-240
458-20-24001

458-20-24001A

458-20-24003
458-20-240A
458-20-241
458-20-242A

458-20-242B

458-20-243
458-20-244
458-20-245

458-20-246
458-20-247
458-20-248
458-20-249
458-20-250
458-20-251
458-20-252
458-20-254
458-20-255
458-20-256
458-20-257
458-20-258
458-20-260
458-20-261
458-20-262
458-20-263

458-20-264
458-20-265
458-20-267
458-20-267A
458-20-268
458-20-269
458-20-270
458-20-272
458-20-274
458-20-277
458-20-27701
458-20-278
458-20-279
458-20-27901

458-20-280
458-20-28001
458-20-28002
458-20-28003
458-20-281
458-20-282
458-20-285
458-20-290
458-20-300
458-20-301

Successors, quitting business.

Lien for taxes.

Enhanced collection tools.

Advertising agencies.

Collection of use tax by retailers and selling agents.

Veterinarians.

Persons performing contracts on the basis of time and material, or cost-plus-fixed-fee.
Service and other business activities.

Landscape and horticultural services.

Subscriber television services.

Returns, payments, penalties, extensions, interest, stays of collection.

Tax reporting frequency.

Electronic filing and payment.

Refunds.

Statutory limitations on assessments.

Tax liability of medical and hospital service bureaus and associations and similar health
care organizations.

Effect of rate changes on prior contracts and sales agreements.

Sales of watercraft to nonresidents—Use of watercraft in Washington by nonresidents.
Watercraft excise tax—Watercraft depreciation schedule.

Sales to nonresidents of farm machinery or implements, and related services.
Manufacturer's new employee tax credits—Applications filed after June 30, 2010.

Sales and use tax deferral—Manufacturing and research/development activities in high un-
employment counties—Applications filed after June 30, 2010.

Sales and use tax deferral—Manufacturing and research/development activities in rural
counties—Applications filed prior to July 1, 2010.

Tax incentives for high technology businesses.

Manufacturer's new employee tax credits—Applications filed prior to July 1, 2010.

Radio and television broadcasting.

Pollution control exemption and/or credits for single purpose facilities added to exist-
ing production plants to meet pollution control requirements and which are separately
identifiable equipment principally for pollution control.

Pollution control exemption and/or credits for dual purpose facilities which are con-
structed to meet pollution control requirements and which achieve pollution control in
the process of production of the plant's products.

Litter tax.

Food and food ingredients.

Taxation of competitive telephone service, telecommunications service, and ancillary
service.

Sales to or through a direct seller's representative.

Trade-ins, selling price, sellers' tax measures.

Sales of precious metal bullion and monetized bullion.

Artistic or cultural organizations.

Solid waste collection tax.

Sewerage collection and other related activities.

Hazardous substance tax.

Recordkeeping.

Carbonated beverage syrup tax.

Trade shows, conventions and seminars.

Tangible personal property warranties and service contracts.

Travel agents and tour operators.

0il spill response and administration tax.

Commute trip reduction incentives.

Retail sales and use tax exemptions for farmworker housing.

Exemptions from retail sales and use taxes for qualifying electric generating systems us-
ing renewable energy sources.

National Uniform Tobacco Settlement.

Sales and use tax exemption—Airplane maintenance repair stations.

Annual tax performance reports for certain tax preferences.

Annual reports for certain tax preferences.

Annual surveys for certain tax preferences.

Waiver of public disclosure of certain new tax preferences.

Telephone program excise tax rates.

Tire fee—Studded tire fee—Core deposits or credits.

Staffing services.

Certified service provider—Compensation.

Model 2 volunteer sellers—Compensation.

Returned goods, defective goods—Motor vehicle lemon law.

Clean alternative fuel vehicles and high gas mileage vehicles.

Clean alternative fuel vehicles and plug-in hybrid vehicles.

GENERAL RULE: TAX AVOIDANCE

Introduction.

Construction joint ventures and similar arrangements described in RCW 82.32.655 (3) (a).
Disguised income arrangements described in RCW 82.32.655 (3) (b).

Sales and use tax avoidance arrangements described in RCW 82.32.655 (3) (c).

Petroleum product tax.

Marketplace tax collection and reporting.

Working families tax credit.

Workforce education investment surcharge—Select advanced computing businesses.

Capital gains excise tax—Overview and administration.

Capital gains excise tax—Definitions, deductions, exemptions, and allocation of gains
and losses.
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458-20-10101

458-20-114

458-20-122

458-20-123

458-20-125

458-20-130

458-20-137

458-20-147

458-20-149

458-20-152

458-20-155

458-20-157

458-20-161

458-20-17901

458-20-184

458-20-18601

DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS CHAPTER

Business licensing service—Total fee payable—Handling of fees. [Statutory Authority:
2013 ¢ 4, 2011 c 298, RCW 19.02.030 and 19.02.075. WSR 13-17-048, § 458-20-10101, filed
8/13/13, effective 10/1/13. Statutory Authority: 2011 c¢ 298 and RCW 19.02.075. WSR
12-04-060, amended and recodified as § 458-20-10101, filed 1/30/12, effective 3/1/12.
Statutory Authority: RCW 19.02.030(3). WSR 10-13-039, § 308-300-160, filed 6/8/10, effec-
tive 7/9/10; Order 476-DOL, § 308-300-160, filed 12/30/77.] Repealed by WSR 14-08-010,
filed 3/20/14, effective 4/20/14. Statutory Authority: RCW 82.32.300 and 82.01.060(2).

Nonbusiness income—Bona fide initiation fees, dues, contributions, tuition fees and en-
dowment funds. [Statutory Authority: RCW 82.32.300. WSR 86-02-039 (Order ET 85-8), §
458-20-114, filed 12/31/85; WSR 84-08-012 (Order 84-1), § 458-20-114, filed 3/27/84; Or-
der ET 70-3, § 458-20-114 (Rule 114), filed 5/29/70, effective 7/1/70.] Repealed by WSR
95-22-099, filed 11/1/95, effective 12/2/95. Statutory Authority: RCW 82.32.300.

Sales of feed, seed, fertilizer, spray materials, and other tangible personal property
for farm use. [Statutory Authority: RCW 82.32.300. WSR 94-07-049, § 458-20-122, filed
3/10/94, effective 4/10/94; WSR 86-21-085 (Order ET 86-18), § 458-20-122, filed 10/17/86;
WSR 86-09-058 (Order ET 86-7), § 458-20-122, filed 4/17/86; Order ET 70-3, § 458-20-122
(Rule 122), filed 5/29/70, effective 7/1/70.] Repealed by WSR 03-18-024, filed 8/25/03,
effective 9/25/03. Statutory Authority: RCW 82.01.060(2), 82.32.300, and 34.05.230. Later
promulgation, see WAC 458-20-210.

Public and lending libraries. [Statutory Authority: RCW 82.32.300. WSR 83-07-034 (Order
ET 83-17), § 458-20-123, filed 3/15/83; Order ET 70-3, § 458-20-123 (Rule 123), filed
5/29/70, effective 7/1/70.] Repealed by WSR 92-23-021, filed 11/10/92, -effective
12/11/92. Statutory Authority: RCW 82.32.300. Later promulgation, see WAC 458-20-167 and
458-20-189.

Miscellaneous sales for farm use. [Statutory Authority: RCW 82.32.300. WSR 83-07-034 (Or-
der ET 83-17), § 458-20-125, filed 3/15/83; Order ET 70-3, § 458-20-125 (Rule 125), filed
5/29/70, effective 7/1/70.] Repealed by WSR 94-07-051, filed 3/10/94, effective 4/10/94.
Statutory Authority: RCW 82.32.300.

Sales of real property, standing timber, minerals, natural resources. [Statutory Authori-
ty: RCW 82.32.300. WSR 87-19-007 (Order ET 87-5), § 458-20-130, filed 9/8/87; WSR
83-07-034 (Order ET 83-17), § 458-20-130, filed 3/15/83; Order ET 70-3, § 458-20-130
(Rule 130), filed 5/29/70, effective 7/1/70.] Repealed by WSR 00-22-034, filed 10/25/00,
effective 11/25/00. Statutory Authority: RCW 82.32.300.

Articles manufactured and installed. [Statutory Authority: RCW 82.32.300. WSR 83-07-034
(Order ET 83-17), § 458-20-137, filed 3/15/83; Order ET 70-3, § 458-20-137 (Rule 137),
filed 5/29/70, effective 7/1/70.] Repealed by WSR 98-01-111, filed 12/18/97, effective
1/18/98. Statutory Authority: RCW 82.32.300.

Public stenographers. [Order ET 73-1, § 458-20-147, filed 11/2/73; Order ET 70-3, §
458-20-147 (Rule 147), filed 5/29/70, effective 7/1/70.] Repealed by WSR 92-23-021, filed
11/10/92, effective 12/11/92. Statutory Authority: RCW 82.32.300. Later promulgation, see
WAC 458-20-138 and 458-20-224.

Jewelry repair shops. [Order ET 70-3, § 458-20-149 (Rule 149), filed 5/29/70, effective
7/1/70.] Repealed by WSR 93-03-005, filed 1/8/93, effective 2/8/93. Statutory Authority:
RCW 82.32.300.

Shoe repairmen and shoe shiners. [Order ET 70-3, § 458-20-152 (Rule 152), filed 5/29/70,
effective 7/1/70.] Repealed by WSR 92-23-021, filed 11/10/92, effective 12/11/92. Statu-
tory Authority: RCW 82.32.300. Later promulgation, see WAC 458-20-173.

Information and computer services. [Statutory Authority: RCW 82.32.300. WSR 85-20-012
(Order ET 85-4), § 458-20-155, filed 9/20/85; Order ET 70-3, § 458-20-155 (Rule 155),
filed 5/29/70, effective 7/1/70.] Repealed by WSR 13-06-015, filed 2/25/13, effective
3/28/13. Statutory Authority: RCW 82.32.200 and 82.01.060.

Producers of poultry and hatching eggs. [Statutory Authority: RCW 82.32.300. WSR
86-21-085 (Order ET 86-18), § 458-20-157, filed 10/17/86. Statutory Authority: RCW
82.01.060(2) and 82.32.300. WSR 78-07-045 (Order ET 78-4), § 458-20-157, filed 6/27/78;
Order ET 70-3, § 458-20-157 (Rule 157), filed 5/29/70, effective 7/1/70.] Repealed by WSR
99-08-005, filed 3/25/99, effective 4/25/99. Statutory Authority: RCW 82.32.300.

Persons buying or producing wheat, oats, dry peas, corn, barley, dry beans, lentils and
triticale and making sales thereof. [Statutory Authority: RCW 82.32.300. WSR 83-07-033
(Order ET 83-16), § 458-20-161, filed 3/15/83. Statutory Authority: RCW 82.01.060(2) and
82.32.300. WSR 78-07-045 (Order ET 78-4), § 458-20-161, filed 6/27/78; Order ET 70-3, §
458-20-161 (Rule 161), filed 5/29/70, effective 7/1/70.] Repealed by WSR 00-22-035, filed
10/25/00, effective 11/25/00. Statutory Authority: RCW 82.32.300.

Public utility tax—Energy conservation and cogeneration deductions. [Statutory Authori-
ty: RCW 82.32.300. WSR 93-07-066, § 458-20-17901, filed 3/17/93, effective 4/17/93; WSR
86-01-077 (Order 85-7), § 458-20-17901, filed 12/18/85.] Repealed by WSR 13-14-121, filed
7/3/13, effective 8/3/13. Statutory Authority: RCW 82.32.300, 82.01.060(2) and chapter
82.16 RCW. Later promulgation, see WAC 458-20-179.

Tax on conveyances repealed. [Statutory Authority: RCW 82.32.300. WSR 87-19-007 (Order ET
87-5), § 458-20-184, filed 9/8/87; WSR 83-07-033 (Order ET 83-16), § 458-20-184, filed
3/15/83; Order ET 70-3, § 458-20-184 (Rule 184), filed 5/29/70, effective 7/1/70.] Re-
pealed by WSR 97-21-022, filed 10/7/97, effective 11/7/97. Statutory Authority: RCW
82.32.300.

Wholesale and retail cigarette vendor licenses. [Statutory Authority: RCW 82.32.300. WSR
95-07-068, § 458-20-18601, filed 3/14/95, effective 4/14/95; WSR 92-06-081, §
458-20-18601, filed 3/4/92, effective 4/4/92.] Repealed by WSR 05-02-035, filed 12/30/04,
effective 1/30/05. Statutory Authority: RCW 82.24.235, 82.32.300, and 82.01.060(1).
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458-20-188

458-20-191

458-20-193A

458-20-193B

458-20-19405

458-20-206

458-20-212

458-20-213

458-20-215

458-20-219

458-20-220

458-20-225

458-20-231

458-20-232

458-20-234

458-20-236

458-20-237

Slot machines, pinball machines and other mechanical devices wherein an element of skill
or of chance involves a pay-out to the player. [Order ET 70-3, § 458-20-188 (Rule 188),
filed 5/29/70, effective 7/1/70.] Repealed by Order ET 73-1, filed 11/2/73. See chapter
218, Laws of 1973 1lst ex. sess. for taxability of persons operating the machines or devi-
ces previously covered by this rule. See WAC 458-20-187.

Federal reservations. [Statutory Authority: RCW 82.32.300. WSR 83-07-033 (Order ET
83-16), § 458-20-191, filed 3/15/83; Order ET 75-1, § 458-20-191, filed 5/2/75; Order ET
70-3, § 458-20-191 (Rule 191), filed 5/29/70, effective 7/1/70.] Repealed by WSR
05-03-002, filed 1/5/05, effective 2/5/05. Statutory Authority: RCW 82.32.300,
82.01.060(1), and 34.05.230. Later promulgation, see WAC 458-20-190.

Sales of goods originating in Washington to persons in other states. [Statutory Authori-
ty: RCW 82.32.300. WSR 83-07-033 (Order ET 83-16), § 458-20-193A, filed 3/15/83; Order ET
70-3, § 458-20-193A (Rule 193 Part A), filed 5/29/70, effective 7/1/70.] Repealed by WSR
91-24-020, filed 11/22/91, effective 1/1/92. Statutory Authority: RCW 82.32.300. Later
promulgation, see WAC 458-20-193.

Sales of goods originating in other states to persons in Washington. [Statutory Authori-
ty: RCW 82.32.300. WSR 89-06-015 (Order 89-3), § 458-20-193B, filed 2/23/89; WSR
83-07-033 (Order ET 83-16), § 458-20-193B, filed 3/15/83; Order ET 74-1, § 458-20-193B,
filed 5/7/74; Order ET 70-3, § 458-20-193B (Rule 193 Part B), filed 5/29/70, effective
7/1/70.] Repealed by WSR 91-24-020, filed 11/22/91, effective 1/1/92. Statutory Authori-
ty: RCW 82.32.300. Later promulgation, see WAC 458-20-193.

CPI-U adjustments to minimum nexus thresholds for apportionable activities. [Statutory
Authority: RCW 82.04.067, 82.32.300, and 82.01.060(2). WSR 13-22-044, § 458-20-19405,
filed 10/31/13, effective 12/1/13.] Repealed by WSR 15-04-004, filed 1/22/15, effective
2/22/15. Statutory Authority: RCW 82.32.300 and 82.01.060(2) and RCW 82.04.067,
82.04.460, and 82.04.462.

Use tax, fuel o0il, o0il products, other extracted products. [Statutory Authority: RCW
82.32.300. WSR 83-08-026 (Order ET 83-1), § 458-20-206, filed 3/30/83; Order ET 70-3, §
458-20-206 (Rule 206), filed 5/29/70, effective 7/1/70.] Repealed by WSR 99-08-005, filed
3/25/99, effective 4/25/99. Statutory Authority: RCW 82.32.300.

Insurance adjusters. [Order ET 70-3, § 458-20-212 (Rule 212), filed 5/29/70, effective
7/1/70.] Repealed by WSR 12-11-006, filed 5/3/12, effective 6/3/12. Statutory Authority:
RCW 82.32.300 and 82.01.060(2) .

0il company bulk station agents. [Order ET 70-3, § 458-20-213 (Rule 213), filed 5/29/70,
effective 7/1/70.] Repealed by WSR 00-22-034, filed 10/25/00, effective 11/25/00. Statu-
tory Authority: RCW 82.32.300.

Auditing out-of-state business. [Statutory Authority: RCW 82.32.300. WSR 83-08-026 (Order
ET 83-1), § 458-20-215, filed 3/30/83; Order ET 70-3, § 458-20-215 (Rule 215), filed
5/29/70, effective 7/1/70.] Repealed by WSR 92-23-021, filed 11/10/92, -effective
12/11/92. Statutory Authority: RCW 82.32.300. Later promulgation, see WAC 458-20-254.

Patronage dividends of cooperative associations, not deductible. [Statutory Authority:
RCW 82.32.300. WSR 83-08-026 (Order ET 83-1), § 458-20-219, filed 3/30/83; Order ET 70-3,
§ 458-20-219 (Rule 219), filed 5/29/70, effective 7/1/70.] Repealed by WSR 92-23-021,
filed 11/10/92, effective 12/11/92. Statutory Authority: RCW 82.32.300.

Painting, paper hanging, and sign painting. [Order ET 70-3, § 458-20-220 (Rule 220),
filed 5/29/70, effective 7/1/70.] Repealed by WSR 92-23-021, filed 11/10/92, effective
12/11/92. Statutory Authority: RCW 82.32.300. Later promulgation, see WAC 458-20-170,
458-20-17001, 458-20-171 and 458-20-173.

Pattern makers. [Order ET 70-3, § 458-20-225 (Rule 225), filed 5/29/70, effective
7/1/70.]1 Repealed by WSR 99-08-005, filed 3/25/99, effective 4/25/99. Statutory Authori-
ty: RCW 82.32.300.

Tax on internal distribution. [Statutory Authority: RCW 82.32.300. WSR 99-02-055, §
458-20-231, filed 1/5/99, effective 2/5/99; WSR 90-23-020, § 458-20-231, filed 11/14/90,
effective 12/15/90; WSR 83-08-026 (Order ET 83-1), § 458-20-231, filed 3/30/83; Order ET
70-3, § 458-20-231 (Rule 231), filed 5/29/70, effective 7/1/70.] Repealed by WSR
03-09-062, filed 4/14/03, effective ©5/15/03. Statutory Authority: RCW 82.32.300 and
82.01.060(2) .

Sales of intoxicating liquor. [Statutory Authority: RCW 82.32.300. WSR 83-08-026 (Order
ET 83-1), § 458-20-232, filed 3/30/83; Order ET 73-1, § 458-20-232, filed 11/2/73; Order
ET 71-1, § 458-20-232, filed 7/22/71; Order ET 70-3, § 458-20-232 (Rule 232), filed
5/29/70, effective 7/1/70.] Repealed by WSR 96-21-142, filed 10/23/96, effective
11/23/96. Statutory Authority: RCW 82.32.300 and 34.05.354.

Business tax on flour millers, manufacturers of soybean or sunflower oil. [Statutory Au-
thority: RCW 82.32.300. WSR 83-08-026 (Order ET 83-1), § 458-20-234, filed 3/30/83; Order
ET 70-3, § 458-20-234 (Rule 234), filed 5/29/70, effective 7/1/70.] Repealed by WSR
00-22-035, filed 10/25/00, effective 11/25/00. Statutory Authority: RCW 82.32.300.

Baseball clubs and other sport organizations. [Order ET 70-3, § 458-20-236 (Rule 236),
filed 5/29/70, effective 7/1/70.] Repealed by WSR 19-15-114, filed 7/23/19, effective
8/23/19. Statutory Authority: RCW 82.32.300.

Retail sales tax collection schedules. [Statutory Authority: RCW 82.32.300. WSR
91-05-038, § 458-20-237, filed 2/13/91, effective 3/16/91; WSR 83-09-028 (Order ET 83-2),
§ 458-20-237, filed 4/15/83; WSR 82-16-061 (Order ET 82-7), § 458-20-237, filed 7/30/82.
Statutory Authority: RCW 82.32.300 and 82.08.060. WSR 82-06-020 (Order 82-1), §
458-20-237, filed 2/24/82. Statutory Authority: RCW 82.08.060 and 82.14.070. WSR
81-01-099 (Order 80-5), § 458-20-237, filed 12/23/80. Statutory Authority: RCW 82.08.060,
82.14.070 and 82.32.300. WSR 79-06-036 (Order ET 79-1), § 458-20-237, filed 5/17/79, ef-
fective 7/1/79; Order ET 76-2, § 458-20-237, filed 5/19/76; Order ET 72-3, § 458-20-237,
filed 11/30/72; Order ET 70-3, § 458-20-237 (Rule 237), filed 5/29/70, effective 7/1/70.]
Repealed by WSR 00-22-034, filed 10/25/00, effective 11/25/00. Statutory Authority: RCW
82.32.300.
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458-20-24002 Sales and use tax deferral—New manufacturing and research/development facilities. [Stat-
utory Authority: RCW 82.32.300, 82.01.060(2), chapters 82.04, 82.08, 82.12 and 82.32 RCW.
WSR 10-06-070, § 458-20-24002, filed 2/25/10, effective 3/28/10. Statutory Authority: RCW
82.32.300. WSR 88-17-047 (Order 88-5), § 458-20-24002, filed 8/16/88; WSR 87-19-007 (Or-
der ET 87-5), § 458-20-24002, filed 9/8/87; WSR 86-14-019 (Order ET 86-13), §
458-20-24002, filed 6/24/86; WSR 85-21-013 (Order ET 85-5), § 458-20-24002, filed
10/7/85.] Repealed by WSR 10-23-057, filed 11/10/10, effective 12/11/10. Statutory Au-
thority: RCW 82.32.300 and 82.01.060(2).

458-20-242 Pollution control exemption and/or credits. (Rule 242) [Recodified as § 458-20-242A and
458-20-242B.]
458-20-253 Mobile homes and mobile home park fee. [Statutory Authority: RCW 82.32.300. WSR

89-21-002, § 458-20-253, filed 10/5/89, effective 11/5/89; WSR 89-01-033 (Order 88-8), §
458-20-253, filed 12/13/88.] Repealed by WSR 98-01-111, filed 12/18/97, effective
1/18/98. Statutory Authority: RCW 82.32.300.

458-20-259 Small timber harvesters—Business and occupation tax exemption. [Statutory Authority: RCW
82.32.300. WSR 98-16-107, § 458-20-259, filed 8/5/98, effective 9/5/98; WSR 90-17-007, §
458-20-259, filed 8/3/90, effective 9/3/90.] Repealed by WSR 01-15-072, filed 7/17/01,
effective 8/17/01. Statutory Authority: RCW 82.32.300.

458-20-273 Renewable energy system cost recovery. [Statutory Authority: RCW 82.32.300 and
82.01.060(2). WSR 16-13-029, § 458-20-273, filed 6/6/16, effective 7/7/16. Statutory Au-
thority: RCW 82.32.300, 82.01.060, 82.16.110, 82.16.120, and 82.16.130. WSR 14-03-081, §
458-20-273, filed 1/15/14, effective 2/15/14. Statutory Authority: RCW 82.32.300 and
82.01.060. WSR 10-17-004, § 458-20-273, filed 8/5/10, effective 9/5/10; WSR 06-16-097, §
458-20-273, filed 7/31/06, effective 8/31/06.] Repealed by WSR 19-02-057, filed 12/27/18,
effective 1/27/19. Statutory Authority: RCW 82.32.300 and 82.01.060(2).

458-20-27702 Taxpayer relief—Sourcing compliance—One thousand dollar credit and certified service
provider compensation for small Dbusinesses. [Statutory Authority: RCW 82.32.300,
82.32.760, and 82.01.060(2). WSR 08-14-083, § 458-20-27702, filed 6/26/08, effective
7/27/08.] Repealed by WSR 21-01-061, filed 12/9/20, effective 1/9/21. Statutory Authori-
ty: RCW 82.32.300, 82.01.060 and 2020 c 139 § 64(15).

458-20-99999 Appendix—The Buck Act. Repealed by WSR 05-03-002, filed 1/5/05, effective 2/5/05. Statu-
tory Authority: RCW 82.32.300, 82.01.060(1), and 34.05.230.

WAC 458-20-100 Informal administrative reviews. (1) Introduc-
tion. RCW 82.01.060(4) requires that the department "provide by gener-
al regulations for an adequate system of departmental review of the
actions of the department or of its officers and employees in the as-
sessment or collection of taxes." RCW 82.32.160 allows taxpayers to
petition for correction of taxes, interest, or penalties assessed by
the department. RCW 82.32.170 allows taxpayers to petition for a de-
termination as to whether a refund request was properly denied. Under
authority of these statutes, the department provides an informal, non-
adversarial administrative review of these actions. The department
will make such determination and resolve matters as may appear to the
department to be just and lawful under its statutory authority. The
department's administrative review 1is designed to be an expeditious
and less costly means of review as compared to the costs of an inde-
pendent review by the board of tax appeals (BTA) or a refund action in
superior court.

Before requesting review, taxpayers are encouraged to request a
supervisor's conference when they disagree with an action proposed by
the department. Taxpayers should make their request for the conference
with the division of the department that proposes to issue an assess-
ment or take some other action in dispute. Supervisor's conferences
can frequently resolve issues prior to the informal administrative re-
view explained in this rule.

(a) Departmental actions subject to informal administrative re-
view under this rule. Actions subject to the department's informal ad-
ministrative review include, but are not limited to:

(i) An assessment of tax, interest, or penalties;

(ii) The denial of a refund, credit, or deferral request;

(iii) The issuance of a balance due notice or a notice of delin-
quent taxes, including a notice of collection action; and

(iv) The issuance of an adverse ruling on future liability from
the taxpayer information and education (TI&E) section.
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(b) Departmental actions subject to formal administrative appeal.
The informal review provided under this rule should be distinguished
from a formal administrative appeal subject to the Administrative Pro-
cedure Act (chapter 34.05 RCW). A person may submit a formal adminis-
trative appeal of certain actions by the department. Refer to the fol-
lowing rules for information regarding the actions for which the de-
partment conducts formal administrative appeal proceedings:

(1) WAC 458-20-10001 for information regarding an appeal of:

* A revocation of a certificate of registration (tax registration
endorsement) under RCW 82.32.215;

(ii) WAC 458-20-10002 for information regarding an appeal of:

* Log export enforcement actions pursuant to chapter 240-15 WAC;
or

* Orders to county officials issued under RCW 84.08.120 and
84.41.120;

(iii) WAC 458-20-10003 for information regarding an appeal of:

* A departmental request to the liquor and cannabis board to sus-
pend, not renew, or not issue a spirits license as defined in RCW
66.24.010 (3) (c);

(iv) WAC 458-20-10004 for information regarding an appeal of the
assessment of:

* The one-time business license application fee or annual renewal
application fee in RCW 59.30.050 (3) (a);

* The annual registration assessment fee in RCW 59.30.050 (3) (b);
or

* The delinguency fee in RCW 59.30.050(4);

(v) WAC 458-20-10202 for information regarding an appeal of:

* Matters relating to the denial or revocation of reseller per-
mits; or

(vi) WAC 458-20-273 for information regarding an appeal of:

* The denial or revocation of a renewable energy system certifi-
cation; or

* The denial or revocation of a manufacturer's certification of a
solar inverter, solar module, wind generator blade, or stirling con-
verter qualifying as made in Washington state.

(2) How are informal reviews started? A taxpayer starts a review
of a departmental action by filing a written petition. A petition must
be sent to one of the following:

DORARHDadmin@dor.wa.gov
or

Administrative Review and Hearings Division
Washington State Department of Revenue

6400 Linderson Way S.W.

P.0O. Box 47460

Olympia, Washington 98504-7460

or
Fax: 360-534-1340

(a) Information required in a petition. A form petition is avail-
able on the department's website at http://dor.wa.gov or upon request
from the administrative review and hearings division. Taxpayers may
use the form petition or prepare one of their own. The taxpayer or its
authorized representative must sign the petition, which must contain
the following information:
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(i) The taxpayer's name, address, registration/UBI number, tele-
phone number, fax number, email address, and contact person;

(ii) If represented, the representative's name, address, tele-
phone number, fax number, and email address;

(iii) Identifying information from the assessment notice, balance
due notice, or other document related to the action being reviewed;

(iv) The amount of tax, interest, or penalties 1in controversy,
and the time period at issue, however, if, in the case of a denied re-
fund request, the amount of interest or penalties is not known, the
amount of the tax in controversy;

(v) The type of review requested (see subsection (4) of this
rule) ;

(vi) Whether the taxpayer requests an in-person hearing in Olym-
pia or Seattle, a telephone hearing, or no hearing; and

(vii) A description of each issue or area of dispute and an ex-
planation why each issue or area of dispute should be resolved as the
taxpayer requests. To the extent known or available, a taxpayer should
cite applicable statutes, rules, other public guidance issued by the
department, and case law that support the taxpayer's position. The
taxpayer should also submit with the petition documents supporting the
taxpayer's position, including:

* Contracts and invoices previously requested and not provided;
or

* Documents not previously provided that the taxpayer believes
substantiate the taxpayer's claims.

(b) Incomplete petition. If a petition does not provide the re-
quired information identified in subsection (2) (a) of this rule, the
department will notify the taxpayer in writing that the petition 1is
incomplete and not accepted for review. The notice will provide a pe-
riod of time for the taxpayer to provide the required petition infor-
mation. If the requested information is timely provided, the petition
will be treated as timely filed and accepted for review.

(c) Authorization required for taxpayer's representative. If a
taxpayer 1s represented, the taxpayer must have on file with the de-
partment a confidential tax information authorization (CTIA) for that
representative. Without a CTIA on file, the department cannot share
confidential taxpayer information with the representative.

(3) To be timely, when must a petition be filed or an extension
requested? A taxpayer must file a petition with the department within
thirty days after the date the departmental action has occurred.

(a) The department may grant an extension of time to file a peti-
tion if the taxpayer's request 1s made within the thirty-day filing
period. Requests for extensions must be in writing. A petition or re-
quest for extension is timely if it is postmarked or received within
the thirty-day period.

Requests must be in writing to either the email or mailing ad-
dress noted in subsection (2) of this rule.

(b) The department will not grant an extension of time to file a
petition for review of a denied refund that would exceed the time lim-
its in WAC 458-20-229 (Refunds). As explained in WAC 458-20-229, a re-
quest for a refund of taxes paid must be filed within four years after
the close of the calendar year in which the taxes were paid.

(c) The department will notify taxpayers in writing when a peti-
tion is rejected as not timely.

(4) What are the different types of informal reviews? The agency
conducts four different types of informal reviews.
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(a) Mainstream review. This is the most common type of review. A
review 1s treated as a mainstream review unless 1t fits within (b)
through (d) of this subsection.

(b) Small claims review. When the tax at i1ssue in the review 1is
twenty-five thousand dollars or less and the total amount of the tax
plus penalties and interest at issue 1is fifty thousand dollars or
less, the review will normally be assigned as a small claims review,
unless the complexity of the issues requires assignment to another
category.

The department will issue an abbreviated written determination in
a small claims review. This determination is the final action of the
department.

(c) Executive level review.

(1) If a review involves an issue of first impression (one for
which no agency precedent has been established) or an issue that has
industry-wide significance or impact, a taxpayer may request that the
review be considered at the executive level. The request must specify
the reasons why an executive level review is appropriate. The depart-
ment will grant or deny the request and will notify the taxpayer of
that decision in writing. If granted, the director or the director's
designee and a tax review officer will conduct an executive level
hearing. The department, on its own initiative, may also choose to
consider a review at the executive level.

(ii) Following the executive level hearing, the department will
issue a proposed determination, which becomes final thirty days from
the date of issuance unless the taxpayer files an objection to the
proposed determination within that thirty-day period. Objections must
specify mistakes in law or fact contained in the proposed determina-
tion, and should also provide legal authority as to why those mistakes
necessitate a change to the proposed determination. Unless an exten-
sion is granted, objections must be postmarked or received by the de-
partment within thirty days from the date the proposed determination
was issued. The department will issue the final determination, which
may or may not reflect changes based on the objections. Although rare,
the tax review officer and the director's designee, in consultation
with the director, may grant a second executive level hearing on the
objections. The determination in an executive level review is the fi-
nal action of the department.

(d) Tax rulings issued by TI&E section. Review of a tax ruling is
limited to the documents and records reviewed by TI&E and any written
statements included with the petition. This review is limited to cor-
recting an error that occurred in the course of the tax ruling proc-
ess. A written determination will be issued following review of all
timely submissions without a hearing. The determination is the final
decision of the department. It is not eligible for reconsideration and
not appealable to the board of tax appeals under RCW 82.03.130 (1) (a)
or 82.03.190.

(5) The review process. The department will acknowledge receipt
of the petition and identify the tax review officer assigned to the
review.

(a) Role and responsibility of tax review officers. Tax review
officers are attorneys trained in the interpretation of the Revenue
Act, public guidance issued by the department, and precedents estab-
lished by prior rulings and court decisions. The department's tax re-
view officers are employed by the department to determine whether the
appropriate departmental procedures and interpretations of law have
been correctly applied to the issue(s). They are responsible for pro-
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viding a departmental (not independent) review. This responsibility
includes additional research about the taxpayer's activities related
to the tax issue under review when necessary.

(b) Scheduling. The department will notify the taxpayer or tax-
payer's representative of the time and place for the review hearing,
if any, and establish timelines for the submission of additional docu-
ments and written arguments. Before a submission date has passed, the
taxpayer may request an extension, which the tax review officer may
grant at the tax review officer's discretion. If a taxpayer fails to
comply with a scheduling letter or any extension, the tax review offi-
cer may dismiss the petition or decline to consider arguments or docu-
ments submitted after the scheduled timelines. A tax review officer
may also contact the taxpayer to clarify or narrow issues or request
more information as needed for the orderly resolution of the case.

(c) Taxpayer requests to provide additional materials. If a tax-
payer asks to submit additional documents or written arguments after
the deadlines established in the scheduling letter, or any extension
thereof, the taxpayer must explain why they could not have been sub-
mitted in a timely manner. The tax review officer has the discretion
to allow late submissions by the taxpayer. If additional documents or
written argument is allowed by the tax review officer after the hear-
ing, they must be submitted within thirty days of the hearing. The tax
review officer has the discretion to allow additional time for submit-
ting additional documents or further fact-finding, including schedul-
ing an additional hearing, as necessary in a particular case.

(d) Informal review hearings. The hearing 1is an opportunity to
discuss the documents and arguments submitted and to clarify the rea-
sons why the taxpayer believes it is entitled to receive the requested
relief. No record is made of the hearing. The hearing is not open to
the general public. Any person attending the hearing is not placed un-
der oath. The tax review officer has the discretion to decide the case
without a hearing if legal or factual issues are not in dispute, or
the taxpayer fails to appear at a scheduled hearing or otherwise fails
to respond to inquiries from the department. The taxpayer may appear
personally or may be represented by an attorney, accountant, or any
other authorized person. All hearings before a tax review officer are
conducted informally and in a nonadversarial manner.

(e) Issuing a determination. Following the hearing, if any, and
review of all materials, the department will issue a determination
consistent with the applicable statutes, rules, other public guidance
issued by the department, case law, and department precedents. The tax
review officer will notify the taxpayer of this decision in writing.

(f) Additional information or research identified by the depart-
ment. The tax review officer may identify additional facts or novel
legal arguments not previously communicated to the taxpayer. In this
event, the tax review officer will provide the taxpayer with an oppor-
tunity to respond.

(g) Determination is final decision by the department. The deter-
mination is the final decision of the department and is binding upon
the taxpayer unless a petition for reconsideration is timely filed by
the taxpayer and accepted by the department. All determinations issued
by the department, except those issued for a review of a TI&E tax rul-
ing (subsection (4) (d) of this rule), are appealable to the board of
tax appeals (BTA) or, alternatively, the Thurston County superior
court. See subsections (8) and (9) of this rule for additional infor-
mation.
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(6) Request for reconsideration. If a taxpayer believes that an
error has been made in a mainstream determination, the taxpayer may,
within thirty days of the issuance of the determination, petition in
writing for reconsideration of the decision. Only determinations is-
sued from mainstream reviews are subject to reconsideration. The re-
quest for reconsideration must specify mistakes in law or fact con-
tained in the determination and should also provide legal authority as
to why those mistakes necessitate the reconsideration of the determi-
nation. Any new documents and explanations must be included with the
petition.

The department may grant or deny the request for reconsideration.
If the request is denied, the department will send to the taxpayer
written notice of the denial and the reason for the denial. The denial
is then the final action of the department. If the request is granted,
although rare, the tax review officer may hold a reconsideration hear-
ing or a determination may be issued without a hearing. A reconsidera-
tion determination is the final action of the department.

A taxpayer may request an executive level reconsideration when
the determination decided an issue of first impression or an issue
that has industry-wide impact or significance. The request for execu-
tive reconsideration must also specify the reasons why executive level
review 1is appropriate. Any new documents and explanations must be in-
cluded with the petition. The department will grant or deny the re-
quest and will notify the taxpayer of that decision in writing.

(7) Settlements. At any time during the department's review proc-
ess, the taxpayer or the department may propose to compromise the mat-
ter by settlement. A taxpayer interested in proposing settlement of a
dispute must submit a written offer to the department to the address
noted in subsection (2) of this rule. The taxpayer or its authorized
representative must sign the offer. A settlement offer may be made
with the review petition or at any time during the review process. All
documents needed to evaluate the offer must be submitted with the of-
fer.

(a) When will the department consider an offer? Settlement may be
appropriate when:

(1) The issue is nonrecurring. An issue is nonrecurring when the
law has changed so future periods are treated differently than the pe-
riods under appeal; or the taxpayer's position or business activity
has changed so that in future periods the issue under consideration is
changed or does not exist; or the taxpayer agrees to a prospective
change;

(i1) A conflict exists between precedents, such as statutes,
rules, other public guidance issued by the department, or specific
written instructions to the taxpayer;

(iii) A strict application of the law would have unduly harsh
consequences which may be only relieved by an equitable doctrine; or

(iv) There is uncertainty of the outcome if the matter were pre-
sented to a court.

(b) When will the department not consider an offer? Settlement is
not appropriate when:

(1) The same issue raised by the taxpayer is being litigated by
the department;

(i1) The taxpayer presents issues that have no basis upon which
relief for the taxpayer can be granted or given. Settlement will not
be considered if the taxpayer's offer of settlement is simply to elim-
inate the inconvenience or cost of further negotiation or litigation,
and is not based upon the merits of the case;
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(iii) The taxpayer's only argument is that a statute is unconsti-
tutional; or

(iv) The taxpayer's only argument 1is financial hardship. If a
taxpayer claims financial hardship, the tax review officer may refer
the matter to the department's compliance division.

(c) The closing agreement. If the taxpayer and the department
reach agreement, a settlement is concluded by a closing agreement
signed by both the department and the taxpayer as provided by RCW
82.32.350. A closing agreement is binding on both parties as provided
in RCW 82.32.360. A closing agreement has no precedential value.

(8) Appeals to board of tax appeals. A taxpayer may appeal a de-
nial of a petition for correction of an assessment under RCW 82.32.160
or a denial of a petition for refund under RCW 82.32.170 to the board
of tax appeals. The BTA also has jurisdiction to hear appeals taken
from department decisions rendered under RCW 82.34.110 (relating to
pollution control facilities tax exemptions and credits) and RCW
82.49.060 (relating to watercraft excise tax). The BTA does not have
jurisdiction to hear appeals from determinations involving rulings of
future tax liability issued by TI&E. See RCW 82.03.130 (1) (a) and
82.03.190. A taxpayer filing an appeal with the BTA must pay the tax
by the due date, unless arrangements are made with the department for
a stay of collection under RCW 82.32.200. See WAC 458-20-228 (Returns,
remittances, penalties, extensions, interest, stay of collection).

(9) Thurston County superior court. A taxpayer may also pay the
tax 1in dispute and petition for a refund in Thurston County superior
court. The taxpayer must comply with the requirements of RCW
82.32.180.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 17-08-002, §
458-20-100, filed 3/22/17, effective 4/22/17; WSR 16-06-013, S
458-20-100, filed 2/18/16, effective 4/1/16. Statutory Authority: RCW
82.32.300, 82.01.060 (2) and (4). WSR 05-20-036, § 458-20-100, filed
9/29/05, effective 11/1/05. Statutory Authority: RCW 82.32.300. WSR
90-24-049, § 458-20-100, filed 11/30/90, effective 1/1/91; WSR
83-07-032 (Order ET 83-15), § 458-20-100, filed 3/15/83; Order ET
75-1, § 458-20-100, filed 5/2/75; Order ET 70-3, § 458-20-100 (Rule
100), filed 5/29/70, effective 7/1/70.]

WAC 458-20-10001 Adjudicative proceedings—Brief adjudicative
proceedings—Certificate of registration (tax registration endorse-
ment) revocation. (1) Introduction. The department of revenue
(department) has adopted the procedure for brief adjudicative proceed-
ings provided in RCW 34.05.482 through 34.05.494, except for RCW
34.05.491(5), for actions involving revocation of a certificate of
registration (tax registration endorsement) pursuant to RCW 82.32.215.
This rule explains the procedure for these brief adjudicative proceed-
ings. This rule does not apply to the following:

* Adjudicative proceedings under WAC 458-20-10002, which address-
es converted brief adjudicative proceedings and formal adjudicative
proceedings relating to log export enforcements;

* Nonadjudicative proceedings under RCW 82.32.160 and 82.32.170,
and WAC 458-20-100;

* Enforcement proceedings under RCW 82.24.550 and 82.26.220; and

* Brief adjudicative proceedings for matters relating to the rev-
ocation of reseller permits under WAC 458-20-102.
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The department has not adopted RCW 34.05.491(5), which provides
that a request for administrative review is deemed to have been denied
if the agency does not make a disposition of the matter within twenty
days after the request is submitted.

(2) Brief adjudicative proceedings - Procedure. The following
procedure applies to the department's brief adjudicative proceedings
for actions involving revocation of a certificate of registration, un-
less the matter is converted to a formal proceeding as provided in
subsection (8) of this rule.

(a) Notice. The department will set the time and place of the
hearing. Written notice shall be served upon the taxpayer(s) at least
seven days before the date of the hearing. Service is to be made pur-
suant to subsection (5) (a) of this rule. The notice must include:

(1) The names and addresses of each taxpayer to whom the proceed-
ings apply and, if known, the names and addresses of the taxpayer's
representative(s), if any;

(ii) The mailing address and the telephone number of the person
or office designated to represent the department in the proceeding;

(11i) The official file or other reference number and the name of
the proceeding;

(iv) The name, official title, mailing address and telephone num-
ber of the presiding officer, if known;

(v) A statement of the time, place and nature of the proceeding;

(vi) A statement of the legal authority and jurisdiction under
which the hearing is to be held;

(vii) A reference to the particular sections of the statutes
and/or rules involved;

(viii) A short and plain statement of the matters asserted by the
department against the taxpayer and the potential action to be taken;
and

(ix) A statement that if the taxpayer fails to attend or partici-
pate in a hearing, the hearing can proceed and that adverse action may
be taken against the taxpayer.

(x) When the department is notified or otherwise made aware that
a limited-English-speaking person is a person to whom the proceedings
apply, all notices, including the notice of hearing, continuance and
dismissal, must either be in the primary language of that person or
must include a notice in the primary language of the person which de-
scribes the significance of the notice and how the person may receive
assistance in understanding and responding to the notice. In addition,
the notice must state that if a party or witness needs an interpreter,
a qualified interpreter will be appointed at no cost to the party or
witness. The notice must include a form to be returned to the depart-
ment to indicate whether such person, or a witness, needs an inter-
preter and to identify the primary language or hearing impaired status
of the person.

(b) Appearance and practice at a brief adjudicative proceeding.
The right to practice before the department in a brief adjudicative
proceeding is limited to:

(1) Persons who are natural persons representing themselves;

(ii) Attorneys at law duly qualified and entitled to practice in
the courts of the state of Washington;

(iii) Attorneys at law entitled to practice before the highest
court of record of any other state, if attorneys licensed in Washing-
ton are permitted to appear before the courts of such other state in a
representative capacity, and if not otherwise prohibited by state law;

(iv) Public officials in their official capacity;
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(v) Certified public accountants entitled to practice 1in the
state of Washington;

(vi) A duly authorized director, officer, or full-time employee
of an individual firm, association, partnership, or corporation who
appears for such firm, association, partnership, or corporation;

(vii) Partners, Jjoint venturers or trustees representing their
respective partnerships, joint ventures, or trusts; and

(viii) Other persons designated by a person to whom the proceed-
ings apply with the approval of the presiding officer.

In the event a proceeding is converted from a brief adjudicative
proceeding to a formal proceeding, representation is limited to the
provisions of law and RCW 34.05.428.

(c) Hearings by telephone. With the concurrence of the presiding
officer and all persons involved in the proceedings, a hearing may be
conducted telephonically. The conversation will be recorded and will
be made a part of the record of the hearing.

(d) Presiding officer.

(1) The presiding officer must be an assistant director of the
department's compliance division, or such other person as the director
of the department may designate.

(ii) The presiding officer shall conduct the proceeding in a Jjust
and fair manner and before taking action, the presiding officer shall
provide the taxpayer an opportunity to be informed of the department's
position on the pending matter.

(iii) The presiding officer has all authority granted under chap-
ter 34.05 RCW.

(e) Entry of orders.

(1) When the presiding officer issues a decision, the presiding
officer shall briefly state the basis and legal authority for the de-
cision. Within ten days of issuing the decision, the presiding officer
shall serve upon the parties, the initial order and information re-
garding any departmental administrative review that may be available.

(11i) The decision and the brief written statement of the basis
and legal authority for it is an initial order. The initial order will
become a final order if no review is requested as provided in subsec-
tion (3) of this rule.

(3) Review of initial orders from brief adjudicative proceeding.
The following procedure applies to the department's review of a brief
adjudicative proceeding conducted pursuant to subsection (2) of this
rule, unless the matter is converted to a formal proceeding as provi-
ded in subsection (8) of this rule.

(a) Request for review of the initial order. A party to a brief
adjudicative proceeding under subsection (2) of this rule may request
review of the initial order by filing a written petition for review,
or making an oral request for review, with the department's adminis-
trative review and hearings division within twenty-one days after
service of the initial order is received by the party. The address and
telephone number of the administrative review and hearings division
is:

Administrative Review and Hearings Division

Washington State Department of Revenue

P.O. Box 47460

Olympia, Washington 98504-7460

Telephone Number: 360-534-1335

Fax: 360-534-1340
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(1) When a petition of review of the initial order is made, the
taxpayer must submit to the administrative review and hearings divi-
sion at the time the petition is filed any evidence or written materi-
al relevant to the matter that the party wishes the reviewing officer
to consider. If the petition for review is made by oral request, the
taxpayer must also submit any evidence or written material to the ad-
ministrative review and hearings division on the same day that the or-
al request is made.

(ii) The department may, on its own motion, conduct an adminis-
trative review of the initial order as provided for in RCW 34.05.491.

(b) Reviewing officer. The administrative review and hearings di-
vision shall appoint a reviewing officer who shall make such determi-
nation as may appear to be Jjust and lawful. The reviewing officer
shall provide the taxpayer and the department an opportunity to ex-
plain their positions on the matter and shall make any inquiries nec-
essary to ascertain whether the proceeding should be converted to a
formal adjudicative proceeding. The review by the administrative re-
view and hearings division shall be governed by the brief adjudicative
procedures of chapter 34.05 RCW and this rule; or WAC 458-20-10002 in
the event a brief adjudicative hearing is converted to a formal adju-
dicative proceeding, and not by the processes and procedures of WAC
458-20-100. The reviewing officer shall have the authority of a pre-
siding officer as provided in this rule.

(c) Record review. Review of an initial order is limited to the
evidence considered by the presiding officer, the initial order, the
recording of the initial proceeding, and any records and written evi-
dence submitted by the parties to the reviewing officer. However, the
agency record need not constitute the exclusive basis for the review-
ing officer's decision.

(1) The reviewing officer may request additional evidence from
either party at any time during its review of the initial order. Once
the reviewing officer requests evidence from a party, that party has
seven days after service of the request to supply the evidence to the
reviewing officer, unless the reviewing officer, in his or her discre-
tion, allows additional time to submit the evidence.

(ii) In addition to requesting additional evidence, the reviewing
officer may review any records of the department necessary to confirm
that the tax warrant upon which the initial order of revocation was
based remains unpaid. In the event that the tax warrant has been sat-
isfied subsequent to the entry of the initial order, but before the
issuance of the final order, the reviewing officer shall reinstate the
taxpayer's certificate of registration.

(iii) If the reviewing officer determines that oral testimony is
needed, he/she may schedule a time for both parties to present oral
testimony. Notice of the oral testimony must be given to the parties
in the same manner as the notice provided in subsection (2) (a) of this
rule. Oral statements before the reviewing officer shall be by tele-
phone, unless specifically scheduled by the reviewing officer in his
or her discretion to be in person.

(iv) The department will have an opportunity to respond to the
taxpayer's request for review and may also submit any other relevant
evidence and written material to the reviewing officer. The department
must submit its material within seven days of service of the material
submitted by the party requesting review of the initial order. The de-
partment must also serve a copy of all evidence and written material
provided to the reviewing officer to the taxpayer requesting review
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according to subsection (5) of this rule. Proof of service is required
under subsection (5) (h) of this rule when the department submits mate-
rial to the taxpayer under this subsection.

(d) Failure to participate. If a party requesting review of an
initial order under this subsection fails to participate in the pro-
ceeding or fails to provide documentation to the reviewing officer
upon his or her request, the reviewing officer may uphold the initial
order based upon the record.

(e) The final orders.

(1) The reviewing officer may issue two final orders. The first
final order (the "final order") must include the decision of the re-
viewing officer and a brief statement of the basis and legal authority
for the decision. This order may contain confidential taxpayer infor-
mation under RCW 82.32.330, and, therefore, cannot be disclosed by the
department, except to the taxpayer.

(i1) The reviewing officer may issue a second final order (the
"posting order"). The posting order will be issued when the reviewing
officer has ordered the revocation of the tax registration certifi-
cate. The posting order will state what certificate of registration is
being revoked, the listing of the tax warrants involved, and what ju-
risdictions the tax warrants were filed in.

(iii) Unless specifically indicated otherwise, the term "final
order" as used throughout this rule shall refer to both the final or-
der and the posting order.

(iv) The parties can expect that, absent continuances, the final
order and posting order will be entered within twenty days of the pe-
tition for review.

(f) Reconsideration. Unless otherwise provided in the reviewing
officer's order, the reviewing officer's order represents the final
position of the department. A reconsideration of the reviewing offic-
er's order may be sought only if the right to a reconsideration 1is
contained in the final order.

(g) Judicial review. Judicial review of the final order of the
department is available under Part V, chapter 34.05 RCW. However, Jju-
dicial review may be available only if a review of the initial deci-
sion has been requested under this subsection and all other adminis-
trative remedies have been exhausted. See RCW 34.05.534.

(4) Rules of evidence - Record of the proceeding.

(a) Evidence is admissible if in the judgment of the presiding or
reviewing officer it is the kind of evidence on which reasonably pru-
dent persons are accustomed to rely on in conducting their affairs.
The presiding and reviewing officer should apply RCW 34.05.452 when
ruling on evidentiary issues in the proceeding.

(b) All oral testimony must be recorded manually, electronically,
or by another type of recording device. The agency record must consist
of the documents regarding the matters that were considered or pre-
pared by the presiding officer, or by the reviewing officer in any re-
view, and the recording of the hearing. These records must be main-
tained by the department as its official record.

(5) Service. All notices and other pleadings or papers filed with
the presiding or reviewing officer must be served on the taxpayer,
their representatives/agents of record, and the department.

(a) Service is made by one of the following methods:

* In person;

* By first-class, registered, or certified mail;

* By fax and same-day mailing of copies;

* By commercial parcel delivery company; oOr
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* By electronic delivery pursuant to RCW 82.32.135.

(b) Service by mail is regarded as completed upon deposit in the
United States mail properly stamped and addressed.

(c) Service by electronic fax is regarded as completed upon the
production by the fax machine of confirmation of transmission.

(d) Service by commercial parcel delivery is regarded as comple-
ted upon delivery to the parcel delivery company, properly addressed
with charges prepaid.

(e) Service by electronic delivery 1is regarded as completed on
the date that the department electronically sends the information to
the parties or electronically notifies the parties that the informa-
tion is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of record,
the department, and presiding officer must be to the address shown on
the notice described in subsection (3) (a) of this rule.

(g) Service to the reviewing officer must be to the administra-
tive review and hearings division at the address shown in subsection
(3) of this rule.

(h) Where proof of service is required, the proof of service must
include:

* An acknowledgment of service;

* A certification, signed by the person who served the docu-
ment (s), stating the date of service; that the person did serve the
document (s) upon all or one or more of the parties of record in the
proceeding by delivering a copy 1in person to (names); and that the
service was accomplished by a method of service as provided in this
subsection.

(6) Interpreters. When a party or witness requires an interpret-
er, chapters 2.42 and 2.43 RCW will apply. When those statutes are si-
lent on an issue before the presiding or reviewing officer, the provi-
sions regarding interpreters in WAC 10-08-150 apply.

(7) Informal settlements. The department encourages informal set-
tlement of issues in proceedings under its jurisdiction. The presiding
or reviewing officer may not order settlement of the proceedings. Set-
tlement is at the discretion of the parties. Settlement of a proceed-
ing may be concluded by:

(a) A stipulation signed by the taxpayer and the department, or
their respective representatives, and/or recited into the record of
the proceedings. If the stipulation provides for a payment agreement,
the presiding or reviewing officer may order a continuance of the pro-
ceedings during the period of repayment and dismissal when all pay-
ments have been made. An order providing for the reconvening of the
proceedings if the payment agreement is breached is allowed so long as
the proceeding is not held less than seven days after notice of the
reconvening 1s provided. Except as provided in this subsection, the
presiding or reviewing officer must enter an order in conformity with
the terms of the stipulation; or

(b) The entry of an order dismissing the proceedings if the de-
partment withdraws the revocation of the certificate of registration.

(8) Conversion of a brief adjudicative proceeding to a formal
proceeding. The presiding or reviewing officer may at any time, on mo-
tion of the taxpayer, the department, or the officer's own motion,
convert the brief adjudicative proceeding to a formal proceeding.

(a) The presiding or reviewing officer may convert the proceeding
if the officer finds that use of the brief adjudicative proceeding:

* Violates any provision of law,
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e The protection of the public interest requires the agency to
give notice to and an opportunity to participate to persons other than
the parties, or

* The issues and interests involved warrant the use of procedures
governed by RCW 34.05.413 through 34.05.476 or 34.05.479.

(b) WAC 458-20-10002 applies to formal proceedings. In proceed-
ings to revoke a taxpayer's certificate of registration, the converted
proceeding is itself the independent administrative review by the de-
partment of revenue as provided in RCW 82.32A.020(6) .

(9) Computation of time. In computing any period of time prescri-
bed by this rule, the day of the act or event after which the designa-
ted period is to run is not included. The last day of the period is
included, unless it is a Saturday, Sunday, or a state legal holiday,
in which event the period runs until the next day which is not a Sat-
urday, Sunday, or state legal holiday. When the period of time pre-
scribed is less than seven days, intermediate Saturdays, Sundays, and
holidays will be excluded in the computation.

(10) Posting of a final order of revoking a tax registration en-
dorsement - Revocation not a substitute for other collection methods
or processes available to the department. When an order revoking a tax
registration endorsement is a final order of the department, the de-
partment shall post a copy of the posting order in a conspicuous place
at the main entrance to the taxpayer's place of business and it must
remain posted until such time as the warrant amount has been paid.

(a) It is unlawful to engage in business after the revocation of
a tax registration endorsement. A person engaging in the business af-
ter a revocation may be subject to criminal sanctions as provided in
RCW 82.32.290. RCW 82.32.290(2) provides that a person violating the
prohibition against such engaging in business is guilty of a Class C
felony in accordance with chapter 9A.20 RCW.

(b) Any certificate of registration revoked shall not be reinsta-
ted, nor a new certificate of registration issued until:

(1) The amount due on the warrant has been paid, or provisions
for payment satisfactory to the department of revenue have been en-
tered; and

(ii) The taxpayer has deposited with the department of revenue as
security for taxes, increases and penalties due or which may become
due under such terms and conditions as the department of revenue may
require, but the amount of the security may not be greater than one-
half the estimated average annual tax liability of the taxpayer.

(c) Revocation proceedings will not substitute for, or in any way
curtail, other collection methods or processes available to the de-
partment.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-13-029, §
458-20-10001, filed 6/6/16, effective 7/7/16; WSR 11-17-094, S
458-20-10001, filed 8/22/11, effective 9/22/11. Statutory Authority:
RCW 82.32.300 and 82.01.060. WSR 11-04-056, § 458-20-10001, filed
1/26/11, effective 2/26/11. Statutory Authority: RCW 82.32.300 and
34.05.410. WSR 95-07-070, § 458-20-10001, filed 3/14/95, effective
4/14/95.]

WAC 458-20-10002 Adjudicative proceedings—Formal adjudicative
proceedings—Log export enforcement actions pursuant to chapter 240-15
WAC—Orders to county officials issued to pursuant to RCW 84.08.120
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and 84.41.120—Converted brief adjudicative proceedings. (1) Intro-
duction. The department conducts adjudicative proceedings pursuant to
chapter 34.05 RCW, the Administrative Procedure Act (APA). This sec-
tion explains the procedure and process for formal adjudicative pro-
ceedings conducted by the department. These formal proceedings in-
clude, but are not limited to, log export enforcement actions pursuant
to chapter 240-15 WAC, orders to county officials issued pursuant to
RCW 84.08.120 and 84.41.120, and converted brief adjudicative proceed-
ings. This section does not apply to wholesale and retail cigarette
license revocation/suspension of RCW 82.24.550, certificate of regis-
tration (tax registration endorsement) revocation of RCW 82.32.215, or
other proceedings which are brief adjudicative proceedings and are ex-
plained in WAC 458-20-10001. This section also does not apply to the
nonadjudicative proceedings as provided in RCW 82.32.160, 82.32.170
and WAC 458-20-100.

(2) Formal adjudicative proceedings - procedure and process. RCW
34.05.413 through 34.05.479 and chapter 10-08 WAC shall apply to for-
mal adjudicative proceedings conducted by the department of revenue.

(a) Presiding officer - final order - review. The presiding offi-
cer of a formal adjudicative proceeding shall be the director, depart-
ment of revenue, or such person as the director shall designate. The
presiding officer, whether the director of the department of revenue,
or such person as the director shall have designated, shall make the
final decision and shall enter a final order as provided in RCW
34.05.4061 (1) (b). No further administrative review is available from a
decision of the presiding officer.

(b) Petitions for reconsideration. RCW 34.05.470 provides that
petitions for reconsideration shall be filed within ten days of the
final order. A petition for reconsideration shall be filed with the
presiding officer at the address of the presiding officer provided in
the notice of the proceedings, or at such other address as may be pro-
vided in the final order, and shall be in the form of other pleadings
in the matter. As with all other pleadings, a copy of the petition
shall be served upon all other parties to the proceeding.

[Statutory Authority: RCW 82.32.300 and 34.05.410. WSR 95-07-069, §
458-20-10002, filed 3/14/95, effective 4/14/95.]

WAC 458-20-10003 Brief adjudicative proceedings for matters re-
lated to suspension, nonrenewal, and nonissuance of licenses to sell
spirits. (1) Introduction. The department of revenue (department)
conducts adjudicative proceedings pursuant to chapter 34.05 RCW, the
Administrative Procedure Act (APA). The department adopts in this
rule, the procedures as provided in RCW 34.05.482 through 34.05.494
for the administration of brief adjudicative proceedings to review the
department notice explained in subsection (2) of this rule. The de-
partment must provide the notice before it may proceed in requesting
that the Washington liquor control board (board) suspend, not renew,
or not 1issue a taxpayer's spirits license(s) as defined in RCW
66.24.010 (3) (c), referred to in this rule as "agency action."

This rule explains the procedure pertaining to the adopted brief
adjudicative proceedings.

(2) Department notice. If a taxpayer is more than 30 days delin-
quent 1in reporting or remitting spirits taxes on a tax return or as-
sessed by the department, including applicable penalties and interest,
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the department may request that the board suspend the taxpayer's spi-
rits license or licenses and refuse to renew any existing spirits 1i-
cense held by the taxpayer or issue any new spirits license to the
taxpayer. Before the department may take agency action, the department
must provide the taxpayer with at least seven calendar days prior
written notice of the delinquency and inform the taxpayer that the de-
partment intends to make the request to the board. The department no-
tice must include:

(a) A listing of any unfiled tax returns;

(b) The amount of unpaid spirits taxes as applicable, including
any applicable penalties and interest;

(c) Who to contact to inquire about payment arrangements; and

(d) Information that the taxpayer may seek administrative review
of the department notice, including the deadline for seeking such re-
view.

A taxpayer may seek an administrative review of the department
notice as explained under subsection (3) of this rule. Brief adjudica-
tive proceedings under this rule do not include the right to challenge
the amount of any spirits taxes assessed by the department.

(3) Conduct of brief adjudicative proceedings. To initiate an ap-
peal of a department notice, the taxpayer has seven calendar days from
the date on the department notice to request a review of that notice.
The taxpayer must file a written notice of appeal explaining why the
taxpayer disagrees with the notice of delinquency.

A form notice of appeal is available at dor.wa.gov or by calling
360-705-6705. The completed form should be mailed or faxed to the de-
partment at:

Washington State Department of Revenue
Compliance Administration

Spirits License Suspension Petition
P.O. Box 47473

Olympia, WA 98504-7473

Fax: 360-586-8816

(a) A presiding officer, who will be either the assistant direc-
tor of the compliance division or such other person as designated by
the director of the department (director), will conduct brief adjudi-
cative proceedings. The presiding officer for brief adjudicative pro-
ceedings will have agency expertise in the subject matter but will not
otherwise have participated in the specific matter. The presiding of-
ficer's review is limited to the written record.

(b) As part of the notice of appeal, the taxpayer or the taxpay-
er's representative may include written documentation explaining the
taxpayer's view of the matter. The presiding officer may also request
additional documentation from the taxpayer or the department and will
designate the date by which the documents must be submitted.

(c) In addition to the record, the presiding officer for brief
adjudicative proceedings may employ agency expertise as a basis for
decision.

(d) Within 10 days of receipt of the taxpayer's notice of appeal,
the presiding officer will enter an initial order including a brief
explanation of the decision under RCW 34.05.485. All orders in these
brief adjudicative proceedings will be in writing. The initial order
will become the department's final order unless a petition for review
is made to the department's administrative review and hearings divi-
sion under subsection (4) of this rule. If the presiding officer's or-
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der invalidates the department notice, the department may in its dis-
cretion start new proceedings by sending a new department notice.

(4) Review of initial order from brief adjudicative proceeding. A
taxpayer that has received an initial order upholding a department no-
tice under subsection (3) of this rule may request a review by the de-
partment by filing a written petition for review or by making an oral
request for review with the department's administrative review and
hearings division within 21 days after the service of the initial or-
der on the taxpayer as described in subsection (8) of this rule.

A form petition of review is available at dor.wa.gov. A request
for review should state the reasons for the review.

The address, telephone number, and fax number of the administra-
tive review and hearings division are:

Administrative Review and Hearings Division
Spirits License Petition for Review/Spirits Taxes
Washington State Department of Revenue

P.O. Box 47460

Olympia, WA 98504-7460

Telephone Number: 360-534-1335

Fax: 360-534-1340

(a) A reviewing officer, who will be either the assistant direc-
tor of the administrative review and hearings division or such other
person as designated by the director, will conduct a brief adjudica-
tive proceeding and determine whether the initial order was correctly
decided. The reviewing officer's review is limited to the written re-
cord.

(b) The agency record need not constitute the exclusive basis for
the reviewing officer's decision. The reviewing officer will have the
authority of a presiding officer.

(c) The order of the reviewing officer will be in writing and in-
clude a brief statement of the reasons for the decision, and it must
be entered within 20 days of the petition for review. The order will
include a notice that judicial review may be available. The order of
the reviewing officer represents a final order of the department. If a
final order invalidates the department notice, the department may in
its discretion start new proceedings by sending a new department no-
tice.

(d) A request for review is deemed denied if the department does
not issue an order on review within 20 days after the petition for re-
view is filed.

(5) Record in brief adjudicative proceedings. The record with re-
spect to the brief adjudicative proceedings under RCW 34.05.482
through 34.05.494 related to department notice will consist of:

(a) The record before the presiding officer: The record before
the presiding officer consists of the department notice; the taxpay-
er's appeal of the department notice; all records relied upon by the
department or submitted by the taxpayer related to the department no-
tice; and all correspondence between the taxpayer and the department
regarding the department notice.

(b) The record before the reviewing officer: The record before
the reviewing officer consists of all documents included in the record
before the presiding officer; the taxpayer's petition for review; and
all correspondence between the taxpayer and the department regarding
the taxpayer's petition for review.

(6) Court appeal. Court appeal from the final order of the de-
partment is available pursuant to Part V, chapter 34.05 RCW. However,
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court appeal may be available only if a review of the initial decision
has been requested under subsection (4) of this rule and all other ad-
ministrative remedies have been exhausted. See RCW 34.05.534.

(7) Computation of time. In computing any period of time prescri-
bed by this rule or by the presiding officer or reviewing officer, the
day of the act or event after which the designated period is to run is
not to be included. The last day of the period is to be included, un-
less it is a Saturday, Sunday or a legal holiday, in which event the
period runs until the next day which is not a Saturday, Sunday or le-
gal holiday. This subsection does not apply with respect to computa-
tion of the seven calendar days required for the department notice.

(8) Service. All notices and other pleadings or papers filed with
the presiding or reviewing officer must be served on the taxpayer,
their representatives/agents of record, and the department.

a) Service is made by one of the following methods:
i) In person;

ii) By first-class, registered or certified mail;
iii) By fax and same-day mailing of copies;

iv) By commercial parcel delivery company; Or

v) By electronic delivery pursuant to RCW 82.32.135.

(b) Service by mail is regarded as completed upon deposit in the
United States mail properly stamped and addressed.

(c) Service by electronic fax is regarded as completed upon the
production by the fax machine of confirmation of transmission.

(d) Service by commercial parcel delivery is regarded as comple-
ted upon delivery to the parcel delivery company, properly addressed
with charges prepaid.

(e) Service by electronic delivery 1is regarded as completed on
the date that the department electronically sends the information to
the parties or electronically notifies the parties that the informa-
tion is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of record,
the department, and presiding officer must be to the address shown on
the notice described in subsection (3) (a) of this rule.

(g) Service to the reviewing officer must be to the administra-
tive review and hearings division at the address shown in subsection
(4) of this rule.

(h) Where proof of service is required, the proofs of service
must include:

(1) An acknowledgment of service;

(ii) A certificate, signed by the person who served the docu-
ment (s), stating the date of service; that the person did serve the
document (s) upon all or one or more of the parties of record in the
proceeding by delivering a copy 1in person to (names); and that the
service was accomplished by a method of service as provided in this
subsection.

(9) Continuance. The presiding officer or reviewing officer may
grant, in their sole discretion, a request for a continuance by motion
of the taxpayer, the department, or on its own motion.

(10) Conversion of a brief adjudicative proceeding to a formal
proceeding. The presiding officer or reviewing officer, in their sole
discretion, may convert a brief adjudicative proceeding to a formal
proceeding at any time on motion of the taxpayer, the department, or
the presiding/reviewing officer's own motion.

(a) The presiding/reviewing officer will convert the proceeding
when it is found that the use of the brief adjudicative proceeding vi-
olates any provision of law, when the protection of the public inter-
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est requires the agency to give notice to and an opportunity to par-
ticipate to persons other than the parties, and when the issues and
interests involved warrant the use of the procedures of RCW 34.05.413
through 34.05.479.

(b) When a proceeding is converted from a brief adjudication to a
formal proceeding, the director may become the presiding officer or
may designate a replacement presiding officer to conduct the formal
proceedings upon notice to the taxpayer and the department.

(c) In the conduct of the formal proceedings, WAC 458-20-10002
will apply to the proceedings.

(11) Taking agency action. The department may initiate agency ac-
tion as follows:

(a) If the taxpayer does not file a timely appeal under subsec-
tion (3) of this rule, the department may proceed with agency action
the day following the end of the period for requesting such appeal;

(b) If the taxpayer does not make a petition for review consis-
tent with subsection (4) of this rule, the department may proceed with
agency action the day following the end of the period for making such
petition of review;

(c) If the department makes a final order adverse to the taxpayer
under subsection (4) of this rule, the department may proceed with
agency action the day following the date the department issues its fi-
nal order.

[Statutory Authority: RCW 82.01.060 and 82.32.300. WSR 23-14-002, §
458-20-10003, filed 6/21/23, effective 7/22/23. Statutory Authority:
RCW 82.32.300 and 82.01.060(2). WSR 16-13-029, § 458-20-10003, filed
6/6/16, effective 7/7/16; WSR 12-24-008, § 458-20-10003, filed
11/27/12, effective 12/28/12.]

WAC 458-20-10004 Brief adjudicative proceedings for matters re-
lated to assessments and warrants for unpaid fees issued under chapter
59.30 RCW for manufactured and mobile home communities. (1) Introduc-
tion. The department of revenue (department) conducts adjudicative
proceedings pursuant to chapter 34.05 RCW, the Administrative Proce-
dure Act (APA). The department adopts in this rule, the procedures as
provided in RCW 34.05.482 through 34.05.494 for the administration of
brief adjudicative proceedings to review the department's actions de-
scribed in subsection (2) of this rule.

This rule explains the procedure pertaining to the adopted brief
adjudicative proceedings.

(2) Department's action. The following actions taken by the de-
partment are subject to the brief adjudicative proceeding process de-
scribed in this rule:

(a) Assessment of the one-time business license application fee
or annual renewal application fee in RCW 59.30.050 (3) (a):;

(b) Assessment of the annual registration assessment fee in RCW
59.30.050 (3) (b); and

(c) Assessment of the delinquency fee in RCW 59.30.050(4).

The assessment of more than one type of fee against a manufac-
tured/mobile home community owner or landlord in RCW 59.30.050 does
not result in the creation of more than one adjudicative proceeding if
those fees are issued in the same document, on the same date.

As explained in RCW 59.30.020(4), the terms "landlord" and "com-
munity owner" both refer to the owner of the mobile home park or manu-
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factured home community or their agents. For purposes of this rule,
the department refers to such persons as "community owners."

(3) Conduct of brief adjudicative proceedings. To initiate an ap-
peal of the department's action, the community owner has 21 calendar
days from the date on the department's action to request a review of
that action. The community owner must file a written notice of appeal
explaining why the community owner disagrees with the action.

A notice of appeal form is available at dor.wa.gov or by calling
360-705-6705. The completed form should be mailed or faxed to the de-
partment at:

Washington State Department of Revenue

Special Programs

Review of Annual Registration for Manufactured/Mobile Home Com-
munities

P.O. Box 47472

Olympia, WA 98504-7472

Fax: 360-534-1320

(a) A presiding officer, who will be a person designated by the
director of the department (director) or the assistant director of
special programs division, will conduct brief adjudicative proceed-
ings. The presiding officer for brief adjudicative proceedings will
have agency expertise in the subject matter but will not otherwise
have participated in the specific matter. The presiding officer's re-
view is limited to the written record.

(b) As part of the notice of appeal, the community owner or the
community owner's representative may include written documentation ex-
plaining the community owner's view of the matter. The presiding offi-
cer may also request additional documentation from the community owner
or the department and will designate the date by which the documents
must be submitted.

(c) In addition to the record, the presiding officer for brief
adjudicative proceedings may employ agency expertise as a basis for
decision.

(d) Within 21 calendar days of receipt of the community owner's
notice of appeal, the presiding officer will enter an initial order
including a brief explanation of the decision under RCW 34.05.485. All
orders in these brief adjudicative proceedings will be in writing. The
initial order will become the department's final order unless a peti-
tion for review is made to the department's administrative review and
hearings division under subsection (4) of this rule. If the presiding
officer's order invalidates the department action, the department may
in its discretion initiate another action that corrects the defects in
the prior action.

(4) Review of initial order from brief adjudicative proceeding. A
community owner that has received an initial order upholding a depart-
ment action under subsection (3) of this rule may request a review by
the department by filing a written petition for review or by making an
oral request for review with the department's administrative review
and hearings division within 21 calendar days after the service of the
initial order on the community owner as described in subsection (8) of
this rule.

A form petition of review is available at dor.wa.gov. A request
for review should state the reasons for the review.

The address, telephone number, and fax number of the administra-
tive review and hearings division are:
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Administrative Review and Hearings Division
Manufactured/Mobile Home Community Appeals
Washington State Department of Revenue

P.O. Box 47460

Olympia, WA 98504-7460

Telephone Number: 360-534-1335

Fax: 360-534-1340

(a) A reviewing officer, who will be either the assistant direc-
tor of the administrative review and hearings division or such other
person as designated by the director, will conduct a brief adjudica-
tive proceeding and determine whether the initial order was correctly
decided. The reviewing officer's review is limited to the written re-
cord.

(b) The agency record need not constitute the exclusive basis for
the reviewing officer's decision. The reviewing officer will have the
authority of a presiding officer.

(c) The order of the reviewing officer will be in writing and in-
clude a brief statement of the reasons for the decision, and it must
be entered within 30 calendar days of the petition for review. The or-
der will include a notice that judicial review may be available. The
order of the reviewing officer represents a final order of the depart-
ment. If a final order invalidates the department's action, the de-
partment may in its discretion initiate another action that corrects
the defects in the prior action.

(5) Record in brief adjudicative proceedings. The record with re-
spect to the brief adjudicative proceedings under RCW 34.05.482
through 34.05.494 will consist of:

(a) The record before the presiding officer: The record before
the presiding officer consists of the notice of the department action;
the community owner's appeal of the department action; all records re-
lied upon by the department or submitted by the community owner rela-
ted to the department's action; and all correspondence between the
community owner and the department regarding the department's action.

(b) The record before the reviewing officer: The record before
the reviewing officer consists of all documents included in the record
before the presiding officer; the community owner's petition for re-
view; and all correspondence between the community owner and the de-
partment regarding the community owner's petition for review.

(6) Court appeal. Court appeal from the final order of the de-
partment is available pursuant to Part V, chapter 34.05 RCW. However,
court appeal may be available only if a review of the initial decision
has been requested under subsection (4) of this rule and all other ad-
ministrative remedies have been exhausted. See RCW 34.05.534.

(7) Computation of time. In computing any period of time prescri-
bed by this rule or by the presiding officer or reviewing officer, the
day of the act or event after which the designated period is to run is
not to be included. The last day of the period is to be included, un-
less it is a Saturday, Sunday, or a legal holiday, in which event the
period runs until the next day which is not a Saturday, Sunday, or le-
gal holiday.

(8) Service. All notices and other pleadings or papers filed with
the presiding or reviewing officer must be served on the community
owner, their representatives/agents of record, and the department.

(a) Service is made by one of the following methods:

(1) In person;

(ii) By first-class, registered or certified mail;
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(iii) By fax and same-day mailing of copies;

(iv) By commercial parcel delivery company; Or

(v) By electronic delivery pursuant to RCW 82.32.135.

(b) Service by mail is regarded as completed upon deposit in the

United States mail properly stamped and addressed.

(c) Service by electronic fax is regarded as completed upon the
production by the fax machine of confirmation of transmission.

(d) Service by commercial parcel delivery is regarded as comple-
ted upon delivery to the parcel delivery company, properly addressed
with charges prepaid.

(e) Service by electronic delivery 1is regarded as completed on
the date that the department electronically sends the information to
the parties or electronically notifies the parties that the informa-
tion is available to be accessed by them.

(f) Service to a community owner, their representative/agent of
record, the department, and presiding officer must be to the address
shown on the form notice of appeal described in subsection (3) of this
rule.

(g) Service to the reviewing officer must be to the administra-
tive review and hearings division at the address shown in subsection
(4) of this rule.

(h) Where proof of service is required, the proofs of service
must include:

(1) An acknowledgment of service;

(ii) A certificate, signed by the person who served the docu-
ment (s), stating the date of service; that the person did serve the
document (s) upon all or one or more of the parties of record in the
proceeding by delivering a copy 1in person to (names); and that the
service was accomplished by a method of service as provided in this
subsection.

(9) Continuance. The presiding officer or reviewing officer may
grant, in their sole discretion, a request for a continuance by motion
of the community owner, the department, or on its own motion.

(10) Conversion of a brief adjudicative proceeding to a formal
proceeding. The presiding officer or reviewing officer, in their sole
discretion, may convert a brief adjudicative proceeding to a formal
proceeding at any time on motion of the community owner, the depart-
ment, or the presiding/reviewing officer's own motion.

(a) The presiding/reviewing officer will convert the proceeding
when it is found that the use of the brief adjudicative proceeding vi-
olates any provision of law, when the protection of the public inter-
est requires the agency to give notice to and an opportunity to par-
ticipate to persons other than the parties, and when the issues and
interests involved warrant the use of the procedures of RCW 34.05.413
through 34.05.479.

(b) When a proceeding is converted from a brief adjudication to a
formal proceeding, the director may become the presiding officer or
may designate a replacement presiding officer to conduct the formal
proceedings upon notice to the community owner and the department.

(c) In the conduct of the formal proceedings, WAC 458-20-10002
will apply to the proceedings.

[Statutory Authority: RCW 82.01.060 and 82.32.300. WSR 23-14-002, §
458-20-10004, filed 6/21/23, effective 7/22/23. Statutory Authority:
RCW 82.32.300 and 82.01.060(2). WSR 16-13-029, § 458-20-10004, filed
6/6/16, effective 7/7/16. Statutory Authority: RCW 84.33.09¢,

Certified on 1/15/2025 Page 26



82.32.300, and 82.01.060(2) and RCW 34.05.482 through 34.05.494. WSR
14-13-098, § 458-20-10004, filed 6/17/14, effective 7/18/14.]

WAC 458-20-10005 Written determinations as precedents—Criteria
for publication. (1) Introduction. A determination is a department
decision issued pursuant to WAC 458-20-100. This rule provides crite-
ria the department uses to decide whether a determination is preceden-
tial, as required by RCW 82.32.410.

(2) Criteria. The department may publish a determination, and
therefore designate the determination as precedential, when all of the
following criteria are met:

(a) The determination is a well-reasoned application of the law
to a specific set of facts.

(b) The determination addresses only the law and facts necessary
to resolve the case.

(c) The determination is needed to:

(i) Provide guidance on a previously unaddressed area of the law
and articulate the department's current policy;

(ii) Apply the law to a significantly different set of facts;

(iii) Overrule a published determination; or

(iv) Provide a better or more current articulation on how the law
should be interpreted.

(d) The determination can be effectively sanitized, or the tax-
payer has granted a waiver of the secrecy clause. For purposes of this
subsection, "effectively sanitized" means that information that could
identify the taxpayer is removed without affecting the analysis or
precedential value of the determination.

[Statutory Authority: RCW 82.32.410 and 82.32.300. WSR 23-11-008, §
458-20-10005, filed 5/4/23, effective 6/4/23.]

WAC 458-20-101 Tax registration and tax reporting. (1) Intro-
duction. This rule explains tax registration and tax reporting re-
quirements for the Washington state department of revenue (department)
as established in RCW 82.32.030 and 82.32.045. This rule discusses who
is required to be registered, and who must file excise tax returns.
This rule also discusses changes in ownership requiring a new regis-
tration, the administrative closure of taxpayer accounts, and the rev-
ocation and reinstatement of a tax account with the department. Per-
sons required to file tax returns should also refer to WAC 458-20-104
(Small business tax relief based on income of business). Persons with
certain ownership structures (e.g., corporations, limited liability
companies, limited partnerships, limited liability partnerships, and
limited liability limited partnerships) must also register with the
office of the secretary of state.

Examples. Examples found in this rule identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax results of other situations must be determined
after a review of all the facts and circumstances.

(2) Persons required to obtain tax registration endorsements. Ex-
cept as provided in (a) of this subsection, every person who is engag-
ed in any business activity for which the department 1is responsible
for administering and/or collecting a tax or fee, must apply for and
obtain a tax registration endorsement with the department. (See RCW
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82.32.030.) This endorsement is printed on the face of the business
person's business license document. The tax registration endorsement
is nontransferable, and valid for as long as that person continues in
business.

(a) When registration is not required. Registration under this
rule is not required if all of the following conditions are met:

(1) The person's value of products, gross proceeds of sales, or
gross income of the business, from all business activities taxable un-
der chapter 82.04 RCW (business and occupation (B&0O) tax), 1is less
than $12,000 per year;

(ii) A person's gross income from all business activities taxable
under chapter 82.16 RCW (public utility tax), is less than $12,000 per
year;

(iii) The person is not required to collect or pay to the depart-
ment retail sales tax or any other tax or fee which the department is
authorized to administer and/or collect; and

(iv) The person is not otherwise required to obtain a business
license subject to the business license application procedure provided
in chapter 19.02 RCW. For the purposes of this rule, the term "busi-
ness license" means any agency permit, license, certificate, approval,
registration, charter, or any form or permission required by law, in-
cluding agency rule, to engage in any activity.

(b) Tax registration endorsement. The term "tax registration en-
dorsement," as used in this rule, has the same meaning as the term
"tax registration" or "certificate of registration" used in Title 82
RCW and other rules in chapter 458-20 WAC.

(c) Person. The term "person" has the meaning given in RCW
82.04.030 and WAC 458-20-203.

(d) Tax account ID. The term "tax account ID" as used 1in this
rule, 1is the ID number used to identify persons registered with the
department.

(3) Requirement to file tax returns. Persons registered with the
department must file tax returns and remit the appropriate taxes to
the department, unless they are placed on an "active nonreporting”
status by the department.

(a) Active nonreporting status requirements. The department may
relieve any person of the requirement to file returns by placing the
person in an active nonreporting status if all of the following condi-
tions are met:

(1) The person's value of products (RCW 82.04.450), gross pro-
ceeds of sales (RCW 82.04.070), or gross income of the business (RCW
82.04.080), from all business activities taxable under chapter 82.04
RCW (B&O tax), 1s less than $125,000;

(ii) The person's gross income (RCW 82.16.010) from all business
activities taxable under chapter 82.16 RCW (public utility tax) 1is
less than $24,000 per year; and

(iii) The person is not required to collect or pay to the depart-
ment retail sales tax or any other tax or fee the department is au-
thorized to collect.

(b) Notification of active nonreporting status. The department
will notify those persons it places on an active nonreporting status.
A person may request to be placed on an active nonreporting status if
the conditions of (a) of this subsection are met.

(c) Responsibility to notify department about change in status.
Persons placed on an active nonreporting status by the department are
required to timely notify the department if their business activities
do not meet any of the conditions explained in (a) of this subsection.
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These persons will be removed from an active nonreporting status, and
must file tax returns and remit appropriate taxes to the department,
beginning with the first period in which they do not qualify for an
active nonreporting status.

(d) Obligation to file a tax return. Persons that have not been
placed on an active nonreporting status by the department must contin-
ue to file tax returns and remit the appropriate taxes.

(4) (a) Example 1. Bob Brown 1is starting a bookkeeping service.
Income generated from this activity is taxable under the service and
other activities B&0O tax classification. The gross income of the busi-
ness 1s expected to be less than $12,000 per year. Bob's only income
is earned from his bookkeeping activity. Due to the nature of the
business activities, Bob is not required to pay or collect any other
tax or fee which the department is authorized to collect. Bob has no
other need to file a business license application.

Bob Brown is not required to apply for and obtain a tax registra-
tion endorsement with the department. The conditions under which a
business person may engage in business activities without obtaining
the tax registration endorsement have been met. However, if Bob Brown
in some future period has gross income exceeding $12,000 per year, he
will be required to obtain a tax registration endorsement. If Bob's
gross income exceeds $125,000 per year, he will be required to file
tax returns and remit the appropriate taxes.

(b) Example 2. Cindy Smith is opening a business to sell child-
ren's books to local customers at retail. The gross proceeds of sales
are expected to be less than $12,000 per year.

Cindy Smith must apply for and obtain a tax registration endorse-
ment with the department. While gross income is expected to be less
than $12,000 per year, Cindy Smith is required to collect and remit
retail sales tax.

(c) Example 3. Alice Smith operates a taxicab service with an
average gross income of $18,000 per year. She also owns a management
consulting service with an average gross income of $15,000 per vyear.
Assume that Alice is not required to collect or pay to the department
any other tax or fee the department is authorized to collect. Alice
qualifies for an active nonreporting status because her taxicab income
is less than the $24,000 threshold for the public utility tax and her
consulting income is less than the $125,000 threshold for the B&0O tax.
If the department does not first place her on an active nonreporting
status, she may request the department to do so.

(5) Out-of-state businesses. Out-of-state businesses may have to
obtain a tax registration endorsement with the department.

(a) B&0 and public utility taxes. The B&O and public utility tax-
es are imposed on the act or privilege of engaging in business activi-
ty within Washington. RCW 82.04.220 and 82.16.020. Out-of-state per-
sons who have established sufficient nexus in Washington to be subject
to Washington's B&0O or public utility taxes must obtain a tax regis-
tration endorsement with this department if they do not satisfy the
conditions expressed in subsection (2) (a) of this rule.

(b) Retail sales and use taxes. Out-of-state persons required to
collect Washington's retail sales or use tax under RCW 82.04.067 must
obtain a tax registration endorsement. Out-of-state persons who are
not statutorily required to collect Washington's use tax, may elect to
obtain a tax registration endorsement.

(c) Other relevant rules for out-of-state persons. Out-of-state
persons making sales into or doing business within Washington should
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also refer to the following rules in chapter 458-20 WAC for a discus-
sion of their tax reporting responsibilities:

(1) WAC 458-20-193 Interstate sales of tangible personal proper-
ty;

(ii) WAC 458-20-193D Transportation, communication, public utili-
ty activities, or other services in interstate or foreign commerce;

(iii) WAC 458-20-194 Doing business inside and outside the state;

(iv) WAC 458-20-19401 Minimum nexus thresholds for apportionable
activities; and

(v) WAC 458-20-221 Collection of use tax by retailers and selling
agents.

(6) Registration procedure. The state of Washington initiated the
combined licensing program of the business licensing service, and lat-
er the unified business identifier (UBI) program to simplify the reg-
istration and licensing requirements imposed on the state's business
community. Completion of the business license application and payment
of the applicable fee(s) enables a person to register or license with
several state agencies and cities, including the department of reve-
nue, using a single form. The person will be assigned one unified
business identifier number, which is used by all state agencies and
cities participating in the UBI program. The department may use the
unified business identifier number as the taxpayer's department of
revenue tax account ID, or it may assign a different or additional ID
as the revenue tax account ID.

(a) Business license application. Persons completing the business
license application will be issued a business license document if at
least one registration or license endorsement was issued. The face of
this document will 1list the registrations and licenses (endorsements)
which have been obtained.

(b) Fees. The department does not charge a separate registration
fee for issuing a tax registration endorsement. Persons required to
complete a business license application are subject to other fees.

(c) Forms and submission. Business license applications are
available online from the department's business licensing service web-
site at bls.dor.wa.gov.

(7) Registration application. The department requires the follow-
ing items to be provided on a business license application in order to
obtain a tax registration endorsement:

(a) Purpose or reason for application.

(b) The registration endorsement (s) that are needed, including
any information required by the respective regulating agency specific
to the endorsement requested.

(c) Business information which includes, but is not limited to:

(1) Type of business entity ownership structure;

(11) Business activities;

(iii) Business name and open date;

(iv) Business contact information, including the physical and
mailing address of the business;

(v) Estimated gross annual income of business;

(vi) Business identification number as follows:

(A) Social Security number of the business owner(s) if the busi-
ness ownership structure is a sole proprietorship or general partner-
ship; or

(B) Federal employer identification number (FEIN) for all other
business ownership structures other than those listed in (c) (vi) (A) of
this subsection including, but not limited to, corporations, limited
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liability companies, limited 1liability partnerships, and joint ven-
tures; or

(C) For those business entities that have not been issued a So-
cial Security number or FEIN, the department may request the business
entity provide an alternative federally issued identification number.

(vii) Full legal name(s) and contact information of all governing
persons of the business entities identified in (c) (vi) (B) of this sub-
section.

(d) All license and administrative fees due for the application
filing and endorsements requested.

(e) Additional information other than the items identified 1in
this subsection may also be required to satisfy the specific licensing
requirements of other agencies.

(8) Temporary revenue registration certificate. A temporary reve-
nue registration certificate may be issued to any person who operates
a business of a temporary nature.

(a) Temporary businesses, for the purposes of registration, are
those with definite, predetermined dates of operation for no more than
two events each year with each event lasting no longer than one month.

(b) Each temporary registration certificate is wvalid for a single
event. Persons that subsequently make sales into Washington may incur
additional tax liability. Refer to WAC 458-20-193 (Interstate sales of
tangible personal property) for additional information on tax report-
ing requirements. It may be required that a tax registration endorse-
ment be obtained, in lieu of a temporary registration certificate. See
subsection (2) of this rule.

(c) Temporary revenue registration certificates may be obtained
by following registration instructions on the department's website at
dor.wa.gov.

(9) Display of business license document. The taxpayer 1is re-
quired to display the business license document in a conspicuous place
at the business location for which it is issued.

(10) Multiple locations. A business license document is required
for each place of business where a taxpayer engages in business activ-
ities for which the department is responsible for administering and/or
collecting a tax or fee, and any main office or principal place of
business from which excise tax returns are to be filed. This require-
ment applies to locations both within and without the state of Wash-
ington.

(a) Place of business. For the purposes of this subsection, the
term "place of business" means:

(1) Any separate establishment, office, stand, cigarette vending
machine, or other fixed location; or

(ii) Any vessel, train, or the like, where the taxpayer solicits
or makes sales of tangible personal property, or contracts for or ren-
ders services in this state or otherwise transacts business with cus-
tomers.

(b) Multiple locations with a single excise tax return. A taxpay-
er may report all tax liability for multiple business locations on a
single excise tax return, but must maintain a separate business 1li-
cense document for each location. All business license documents will
reflect the same tax account ID.

(c) Multiple locations with separate excise tax returns. A tax-
payer desiring to file a separate excise tax return covering a branch
location, or a specific construction contract, may request on the
business license application a separate department of revenue tax ac-
count ID for each location to be reported separately.
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(d) Application required for each 1location. A business license
application must be completed for each business location to obtain a
separate business license document.

(11) Change in ownership. When a change in ownership of a busi-
ness occurs, the new owner must submit a business license applica-
tion(s) to receive a new business license document for each business
location acquired that is endorsed with the appropriate licenses nee-
ded for the business. If the new owner has never been registered for
business, it will be issued a new unified business identifier number.
The previous business owner's license document must be destroyed, and
any further use of the previous owner's tax account ID for tax purpo-
ses 1s prohibited.

(a) Change in ownership. A "change in ownership," for purposes of
registration, occurs when, but is not limited to:

(1) The sale of a business by one individual, firm or corporation
to another individual, firm or corporation;

(ii) The dissolution of a partnership;

(1ii) The withdrawal, substitution, or addition of one or more
partners where the general partnership continues as a business organi-
zation and the change in the partners is equal to or greater than 50
percent. For example, a general partnership currently has two partners
and a third partner is added. The addition of one partner is consid-
ered a "change in ownership" for purposes of registration because it
is equal to or greater than a 50 percent change in the original number
of partners;

(iv) Incorporation of a business previously operated as a part-
nership or sole proprietorship;

(v) Changing from a corporation to a partnership or sole proprie-
torship; or

(vi) Changing from a corporation, partnership or sole proprietor-
ship to a limited liability company or a limited liability partner-
ship.

(b) Situations that are not a change in ownership. For the purpo-
ses of registration, a "change in ownership" does not occur upon:

(1) The sale of all or part of the common stock of a corporation;

(ii) The transfer of assets to an assignee for the benefit of
creditors or upon the appointment of a receiver or trustee in bank-
ruptcy;

(iii) The death of a sole proprietor where there will be a con-
tinuous operation of the business by the executor, administrator, or
trustee of the estate or, where the business was owned by a marital
community or registered domestic partnership, by the surviving spouse
or surviving domestic partner of the deceased owner;

(iv) The withdrawal, substitution, or addition of one or more
partners where the general partnership continues as a business organi-
zation and the change in the partners is less than 50 percent. For ex-
ample, a general partnership currently has three partners. One partner
is removed and immediately replaced by another partner. The removal
and replacement of one partner is not considered a "change in owner-
ship" for purposes of registration because it results in less than a
50 percent change in the original number of partners; or

(v) A change in the trade name under which the business is con-
ducted.

(c) Situations where a new business license application may still
be required. While changes in a business entity may not result in a
"change in ownership," the completion of a new business license appli-
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cation may be required to reflect the changes in the registered ac-
count.

(12) Change in location. Whenever the place of business is moved
to a new location, the taxpayer must notify the department of the
change. Although a new business license application may not be re-
quired to notify the department of a location change, some endorse-
ments and licenses will require a new business license and reapproval
of the license endorsements at the new location. A new business 1i-
cense document will be issued to reflect the change in location.

(13) Lost business license documents. If any business license
document is lost, destroyed or defaced as a result of accident or of
natural wear and tear, a new document will be issued upon request.

(14) Administrative closure of taxpayer accounts. The department
may, upon written notification to the taxpayer, close the taxpayer's
tax account and rescind its tax registration endorsement whenever the
taxpayer has reported no gross income and there is no indication of
taxable activity for two consecutive years.

The taxpayer may request, within 30 days of notification of clo-
sure, that the account remain open. A taxpayer may also request that
the account remain open on an "active nonreporting" status if the re-
quirements of subsection (3) (a) of this rule are met. The request will
be reviewed by the department and if found to be warranted, the de-
partment will immediately reopen the account. The following are ac-
ceptable reasons for continuing as an active account:

(a) The taxpayer is engaging in business activities in Washington
which may result in tax liability.

(b) The taxpayer is required to collect or pay to the department
a tax or fee which the department is authorized to administer and/or
collect.

(c) The taxpayer has in fact been liable for excise taxes during
the previous two years.

(15) Reopening of taxpayer accounts. A business person choosing
to resume business activities where the department is responsible for
administering and/or collecting a tax or fee, may request a previously
closed account be reopened. The business person must complete a new
business license application. When an account is reopened a new busi-
ness license document, reflecting a current tax registration endorse-
ment, will be issued. Persons requesting the reopening of an account
that had previously been closed due to a revocation action should re-
fer to subsection (l16) of this rule.

(16) Revocation and reinstatement of tax registration endorse-
ments. Actions to revoke tax registration endorsements must be conduc-
ted by the department pursuant to the provisions of chapter 34.05 RCW,
the Administrative Procedure Act, and the taxpayers bill of rights of
chapter 82.32A RCW. Persons should refer to WAC 458-20-10001 Adjudica-
tive proceedings—Brief adjudicative proceedings—Wholesale and retail
cigarette license revocation/suspension—Certificate of registration
(tax registration endorsement) revocation, for an explanation of the
procedures and processes pertaining to the revocation of tax registra-
tion endorsements.

(a) The department may, by order, revoke a tax registration en-
dorsement if:

(i) Any tax warrant issued under the provisions of RCW 82.32.210
is not paid within 30 days after it has been filed with the clerk of
the superior court; or
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(ii) The taxpayer is delinquent, for three consecutive reporting
periods, in the transmission to the department of retail sales tax
collected by the taxpayer; or

(1ii) Either:

(A) The taxpayer was convicted of violating RCW 82.32.290(4) and
continues to engage 1in business without fully complying with RCW
82.32.290 (4) (b) (i) through (iii); or

(B) A person convicted of violating RCW 82.32.290(4) is an owner,
officer, director, partner, trustee, member, or manager of the taxpay-
er, and the person and taxpayer have not fully complied with RCW
82.32.290 (4) (b) (1) through (iii).

For purposes of (a) (iii) of this subsection, the terms "manager,"
"member," and "officer" mean the same as defined in RCW 82.32.145.

(b) The revocation order will be, if practicable, posted in a
conspicuous place at the main entrance to the taxpayer's place of
business. The department may also post a copy of the revocation order
in any public facility, as may be allowed by the public entity that
owns or occupies the facility. The revocation order posted at the tax-
payer's place of business must remain posted until the tax registra-
tion endorsement has been reinstated or the taxpayer has abandoned the
premises. A revoked endorsement will not be reinstated until:

(1) The amount due on the warrant has been paid, or satisfactory
arrangements for payment have been approved by the department, and the
taxpayer has posted with the department a bond or other security in an
amount not exceeding one-half the estimated average annual liability
of the taxpayer; or

(ii) The taxpayer and, if applicable, the owner, officer, direc-
tor, partner, trustee, member, or manager of the taxpayer who was con-
victed of violating RCW 82.32.290(4) are in full compliance with RCW
82.32.290 (4) (b) (1) through (iii), if the tax registration endorsement
was revoked as described in (a) (iii) of this subsection.

(c) It is unlawful for any taxpayer to engage in business after
its tax registration endorsement has been revoked, regardless of
whether other licensing endorsements may exist on the business license
document.

(17) Penalties for noncompliance. The law provides that any per-
son engaging in any business activity, for which registration with the
department is required, must obtain a tax registration endorsement.

(a) The failure to obtain a tax registration endorsement prior to
engaging in any taxable business activity constitutes a gross misde-
meanor.

(b) Engaging in business after a tax registration endorsement has
been revoked by the department constitutes a Class C felony.

(c) Any tax found to have been due, but delinquent, and any tax
unreported as a result of fraud or misrepresentation, may be subject
to penalty as provided in chapter 82.32 RCW, WAC 458-20-228 and
458-20-230.

[Statutory Authority: RCW 82.32.045, 82.04.4451, and 82.01.060. WSR
23-08-081, § 458-20-101, filed 4/5/23, effective 5/6/23. Statutory Au-
thority: RCW 82.32.300 and 82.01.060(2). WSR 17-22-027, § 458-20-101,
filed 10/23/17, effective 11/23/17; WSR 16-10-104, § 458-20-101, filed
5/4/16, effective 6/6/16. Statutory Authority: RCW 82.32.300,
82.01.060(2), 82.24.550(2), and 82.26.220(2). WSR 15-15-025, S
458-20-101, filed 7/7/15, effective 8/7/15. Statutory Authority: RCW
82.32.300, 82.01.060(2) and 82.32.215. WSR 14-13-093, § 458-20-101,
filed 6/17/14, effective 7/18/14. Statutory Authority: RCW 82.32.300
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and 82.01.060(2). WSR 08-16-073, § 458-20-101, filed 7/31/08, effec-
tive 8/31/08; WSR 07-03-031, § 458-20-101, filed 1/8/07, effective
2/8/07. Statutory Authority: RCW 82.32.300. WSR 00-01-069, S
458-20-101, filed 12/13/99, effective 1/13/00; WSR 97-08-050, §
458-20-101, filed 3/31/97, effective 5/1/97; WSR  95-07-089, S
458-20-101, filed 3/17/95, effective 4/17/95; WSR 93-13-126¢, S
458-20-101, filed 6/22/93, effective 7/23/93; WSR 86-12-015 (Order ET
86-11), § 458-20-101, filed 5/27/86; WSR 83-07-032 (Order ET 83-15), §
458-20-101, filed 3/15/83; Order ET 73-1, § 458-20-101, filed 11/2/73;
Order ET 71-1, § 458-20-101, filed 7/22/71; Order ET 70-3, S
458-20-101 (Rule 101), filed 5/29/70, effective 7/1/70.]

WAC 458-20-102 Reseller permits. (1) Introduction. This rule
provides information about reseller permits issued by the department
of revenue (department). The department issues reseller permits to

businesses that make wholesale purchases, such as retailers, wholesal-
ers, manufacturers, and qualified contractors. The permits allow the
businesses to purchase certain items or services without paying retail
sales tax.

(a) Other rules that may apply. Readers may want to refer to oth-
er rules for additional information, including those in the following
list:

(1) WAC 458-20-101 (Tax registration and tax reporting) for in-
formation on who is required to register and file returns;

(ii) WAC 458-20-10201 (Application process and eligibility re-
quirements for reseller permits) for information about the application
process and eligibility requirements for obtaining a reseller permit;

(iii) WAC 458-20-10202 (Brief adjudicative proceedings for mat-
ters related to reseller permits) for information about the procedures
for appealing the denial of an application for a reseller permit;

(iv) WAC 458-20-102A (Resale certificates) for information about
resale certificate documentation requirements for wholesale sales oc-
curring before January 1, 2010; and

(v) WAC 458-20-192 (Indian-Indian country) for information on the
extent of the state's authority to regulate and impose tax in Indian
country.

(b) Examples. Examples found in this rule identify a number of
facts and then state a conclusion. These examples should be used only
as a general guide. The tax results of other situations must be deter-
mined after a review of all the facts and circumstances.

(2) What is a reseller permit? A reseller permit is a document
issued to a business by the department that the business provides to a
seller to substantiate a wholesale purchase. Each reseller permit con-
tains a unique identifying number. Businesses should keep the original
permit and make and distribute copies of the permit to sellers from
whom they make wholesale purchases as described in subsection (6) of
this rule. Sellers may store copies of reseller permits in either pa-
per or electronic format.

The reseller permit document issued by the department contains an
optional, blank "Notes" section in which the permit holder may provide
additional information, such as a description of the items or services
the permit holder wishes to purchase at wholesale.

(3) Who may use a reseller permit? The buyer may authorize any
person in 1its employ to use a copy of the buyer's reseller permit on
the buyer's behalf. However, misuse of the reseller permit subjects
the buyer to:
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* Revocation of the reseller permit;

* Penalties as provided in RCW 82.32.290 and 82.32.291; and

* Tax, interest, and any other penalties imposed by law.

The buyer is responsible for educating all persons authorized to
use the reseller permit on the proper use of the buyer's reseller per-
mit.

(4) How long is a reseller permit effective? Except as otherwise
provided in this subsection, a reseller permit is generally valid for
a period of forty-eight months from the date of issuance, renewal, or
reinstatement.

(a) Conditions when permit is effective for twenty-four months. A
reseller permit is wvalid for an initial period of twenty-four months
and may be renewed for a period of forty-eight months, if the permit
is issued to a taxpayer who:

(1) Is not required to be registered with the department under
RCW 82.32.030;

(ii) Has been registered with the department under RCW 82.32.030
for a continuous period of less than one year as of the date that the
department received the taxpayer's application for a reseller permit;

(11id) Was on nonreporting status as authorized under RCW
82.32.045 at the time the department received the taxpayer's applica-
tion for a reseller permit or to renew or reinstate a reseller permit;

(iv) Has filed excise tax returns reporting no business activity
for purposes of retail sales and business and occupation (B&0O) taxes
for the twelve-month period immediately preceding the date that the
department received the taxpayer's application for a reseller permit
or to renew or reinstate a reseller permit; or

(v) Has failed to file excise tax returns covering any part of
the twelve-month period immediately preceding the department's receipt
of the taxpayer's application for a reseller permit or to renew or re-
instate a reseller permit.

(b) Federally recognized Indian tribe. The provisions of (a) of
this subsection do not apply to reseller permits issued to any busi-
ness owned by a federally recognized Indian tribe or by an enrolled
member of a federally recognized Indian tribe, 1if the business does
not engage in any business activity that subjects the business to the
B&O tax (chapter 82.04 RCW). A permit issued to such business is valid
for forty-eight months from the date of issuance, renewal, or rein-
statement.

(c) Contractors. A reseller permit issued, renewed, or reinstated
to a "contractor" as defined in WAC 458-20-10201(101) is wvalid for a
period of twenty-four months from the date of issuance, renewal, or
reinstatement.

(d) Renewal of reseller permit. An application to renew a resell-
er permit cannot be made more than ninety days before the expiration
of the reseller permit.

(e) Business ownership change. A new reseller permit is required
whenever a change in the ownership of the buyer's business requires a
new tax registration. The new business may not make purchases under
the authority of the reseller permit issued to the business before the
change in ownership.

(f) Revoked or invalid reseller permit. Purchases may not be made
under the authority of a reseller permit that has been revoked by the
department or is otherwise invalid. For more information about resell-
er permit revocation or other invalidation of reseller permits, see
subsection (14) of this rule.
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(5) Sales at wholesale. All sales are treated as retail sales un-
less the seller takes from the buyer a copy of a reseller permit, a
uniform exemption certificate authorized by RCW 82.04.470, or obtains
the data elements described in subsection (7) of this rule. Reseller
permits may only be used for sales at wholesale and generally may not
be used as proof of entitlement to retail sales tax exemptions other-
wise provided by law.

(6) When may a buyer use a reseller permit? The buyer may use a
reseller permit only when making wholesale purchases. (See RCW
82.04.060 for additional information.) The reseller permit may not be
used when making tax-exempt retail purchases.

(7) Seller's responsibilities. The seller has the burden of prov-
ing that the buyer had a reseller permit at the time of sale. A seller
may meet that burden by taking from the buyer, at the time of sale or
within one hundred twenty days after the sale, a copy of the reseller
permit issued to the buyer by the department under RCW 82.32.780 or
82.32.783.

(a) Registered buyer. In lieu of a copy of a reseller permit is-
sued by the department, pursuant to RCW 82.04.470 a seller may accept
from a buyer that is required to be registered with the department un-
der RCW 82.32.030:

(1) A properly completed uniform exemption certificate approved
by the streamlined sales and use tax agreement governing board; or

(ii) Any other exemption certificate authorized by the department
and properly completed by the buyer.

(b) Inclusion of reseller permit number. Certificates authorized
in (a) of this subsection must include the reseller permit number is-
sued by the department to the buyer.

(c) Seller not required to verify buyer's registration. A seller
that accepts exemption certificates authorized in (a) of this subsec-
tion is not required to verify with the department whether the buyer
is required to be registered with the department under RCW 82.32.030.
Nothing in (c) of this subsection may be construed to modify any of
the provisions of RCW 82.08.050.

(d) Buyer not required to be registered. In lieu of a copy of a
reseller permit issued by the department, pursuant to RCW 82.04.470 a
seller may accept from a buyer that is not required to be registered
with the department under RCW 82.32.030:

(1) A properly completed uniform sales and use tax exemption cer-
tificate developed by the multistate tax commission;

(ii) A properly completed uniform exemption certificate approved
by the streamlined sales and use tax agreement governing board; or

(iii) Any other exemption certificate authorized by the depart-
ment and properly completed by the buyer.

The Streamlined Sales and Use Tax Agreement Certificate of Exemp-
tion and the Multistate Tax Commission Uniform Sales and Use Tax Ex-
emption Certificate may each be obtained on the department's website
at dor.wa.gov.

(e) Seller not required to verify buyer's requirement to be reg-
istered. A seller that accepts a uniform exemption certificate author-
ized in (d) of this subsection is not required to verify with the de-
partment whether the buyer is required to be registered with the de-
partment under RCW 82.32.030. Nothing in this subsection (7) (e) may be
construed to modify any of the provisions of RCW 82.08.050.

(f) Data elements. In lieu of obtaining a reseller permit or the
documentation in (a) or (d) of this subsection, RCW 82.08.050 author-
izes a seller to capture the relevant data elements as allowed under
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the streamlined sales and use tax agreement. "Data elements" are the
information required to be supplied on the actual Streamlined Sales
and Use Tax Agreement Certificate of Exemption including: Name, ad-
dress, type of business, reason for exemption, reseller permit number
as applicable in this rule, identification number required by the
state to which the sale is sourced, state and country issuing identi-
fication number, and if a paper form is used, the signature of the
purchaser. See Streamlined Sales Tax Governing Board, Inc. Rule 317.1
for more information.

(g) The term "reseller permit." For purposes of this rule, unless
otherwise specified, the term "reseller permit" hereinafter contem-
plates all of the following: A copy of a reseller permit, a uniform
exemption certificate authorized by RCW 82.04.470 as described in (a)
and (d) of this subsection, or data elements as described in (f) of
this subsection.

(h) Seller must provide documentation or information. If the
seller has not obtained a reseller permit or the documentation descri-
bed in (a), (b), (d), or (f) of this subsection, the seller is liable
for the tax due unless it proves by establishing facts and circumstan-
ces that show the sale was properly made at wholesale. The department
will consider all evidence presented by the seller, including the cir-
cumstances of the sales transaction itself, when determining whether
the seller has met its burden. It is the seller's responsibility to
provide the information necessary to evaluate the facts and circum-
stances of all sales transactions for which reseller permits were not
obtained. Facts and circumstances that should be considered include,
but are not necessarily limited to, the following:

* The nature of the buyer's business. The items being purchased
at wholesale must be consistent with the buyer's business. For exam-
ple, a buyer having a business name of "Ace Used Cars" would generally
not be expected to be in the business of selling furniture;

* The nature of the items sold. The items sold must be of a type
that would normally be purchased at wholesale by the buyer; and

e Additional documentation. Other available documents, such as
purchase orders and shipping instructions, should be considered in de-
termining whether they support a finding that the sales are sales at
wholesale.

(1) Annual electronic verification. Per RCW 82.04.470 a seller
that maintains records establishing that it uses electronic means to
verify, at least once per calendar year, the validity of its custom-
ers' reseller permits need not take a copy of a reseller permit or
other documentation or the data elements as authorized in (a), (d), or
(f) of this subsection for wholesale sales to those customers with
valid reseller permits as confirmed by the department for all sales
occurring within twelve months following the date that the seller last
electronically verified the wvalidity of its customers' reseller per-
mits, using the department's reseller permit verification system. A
seller that meets the requirements of this subsection will be deemed
to have met its burden of proving a sale is a wholesale sale rather
than a retail sale.

(j) May a seller request a refund for sales tax paid out-of-pock-
et after obtaining appropriate documentation? If the seller is re-
quired to make payment to the department, and later is able to prove
through proper documentation or by facts and circumstances that the
sales in question were wholesale sales, the seller may in writing re-
quest a refund of the taxes paid along with the applicable interest.
Both the request and the documentation or proof that the sales in
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question were wholesale sales must be submitted to the department
within the statutory time limitations provided by RCW 82.32.060. For
information on requesting refunds see WAC 458-20-229. In the event of
an audit, refer to (m) of this subsection.

(k) Timing requirements for single orders with multiple billings.
If a single order or contract will result in multiple billings to the
buyer, and a reseller permit was not obtained by the seller or on file
with the seller at the time the order was placed or the contract en-
tered, the seller may obtain a reseller permit within one hundred
twenty days after the first billing. For example, a subcontractor en-
tering into a construction contract for which it has not received a
reseller permit must obtain it within one hundred twenty days of the
initial construction draw request, even though the construction
project may not be completed at that time and additional draw requests
will follow.

(1) Proof of wholesale sales obtained, from a buyer not required
to be registered, after one hundred twenty days have passed from sale
date. If proof that a sale was a wholesale sale is obtained more than
one hundred twenty days after the sale or sales in question, the non-
registered buyer must specifically identify the sale or sales to which
it applies. Certificates, such as a uniform exemption certificate,
must be accompanied by other documentation signed by the buyer specif-
ically identifying the sales in question and stating that the provi-
sions of the accompanying certificate apply. A nonspecific certificate
that is not obtained within one hundred twenty days is generally not,
in and of itself, acceptable proof of the wholesale nature of the
sales in question. The certificate and/or required documentation must
be obtained within the statutory time limitations provided by RCW
82.32.050.

(m) Additional time to secure documentation in an audit. If dur-
ing an audit the department discovers that the seller has not secured,
as described in this subsection, the necessary certificates and/or
documentation, the seller will generally be allowed one hundred twenty
days in which to obtain and present appropriate certificates and/or
documentation, or prove by facts and circumstances the sales in ques-
tion were wholesale sales. The time allotted to the seller will com-
mence from the date the auditor initially provides the seller with the
results of the auditor's wholesale sales review. The department will
not delay processing the audit report as a result of the seller's
failure within the allotted time to secure and present appropriate
documentation, or its inability to prove by facts and circumstances
that the sales in question were wholesale sales.

(8) Department's reseller permit verification system. Pursuant to
RCW 82.32.785, the department has developed a system available on its
website that allows sellers to voluntarily verify whether their cus-
tomers' reseller permits are valid. Sellers are not obligated to use
the verification system. The system is accessible at the department's
website at dor.wa.gov. Information available on the system includes
the name of the permit holder, the status of the reseller permit, and
the expiration date of the permit.

(9) Penalty for improper use of reseller permit. If any buyer im-
properly uses a reseller permit number, reseller permit, or other doc-
umentation authorized under RCW 82.04.470 to purchase items or serv-
ices at retail without payment of sales tax that is legally due on the
purchase, the department must assess against that buyer a penalty of
flfty percent of the tax due on the 1mproperly purchased item or serv-
ice. See RCW 82.32.291. This penalty is in addition to all other tax-
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es, penalties, and interest due, and applies even if there was no in-
tent to evade the payment of retail sales tax. The penalty will be as-
sessed by the department and applies only to the buyer. However, see
subsection (13) of this rule for situations in which the department
must waive the penalty.

(a) Improper use of reseller permit. A buyer that purchases items
or services at retail without payment of sales tax legally due on the
purchase is deemed to have improperly used a reseller permit number,
reseller permit, or other documentation authorized under RCW 82.04.470
to purchase the items or services without payment of sales tax and is
subject to the penalty described above in this subsection if the buy-
er:

(1) Furnished to the seller a reseller permit number, a reseller
permit or copy of a reseller permit, or other documentation authorized
under RCW 82.04.470 to avoid payment of sales tax legally due on the
purchase; or

(ii) Purchased from a seller that had previously used electronic
means to verify the wvalidity of the buyer's reseller permit with the
department and, as a result, did not require the buyer to provide a
copy of its reseller permit or furnish other documentation authorized
under RCW 82.04.470 to document the wholesale nature of the purchase.
In such cases, the buyer bears the burden of proving that the purcha-
ses made without payment of sales tax were qualified purchases or the
buyer remitted deferred sales tax directly to the department. The buy-
er not realizing that sales tax was not paid at the time of purchase
is not reason for waiving the penalty.

Persons purchasing articles or services for dual purposes (i.e.,
some for their own consumption and some for resale) should refer to
subsection (12) of this rule to determine whether they may furnish a
reseller permit to the seller.

(b) Examples.

(i) Example 1. During a routine audit examination of a Jjewelry
store, the department discovers that a dentist has furnished a resell-
er permit for the purchase of a necklace. The "Notes" section of the
reseller permit indicates that in addition to operating a dentistry
practice, the dentist also sells jewelry. The Jjewelry store correctly
accepted the reseller permit as appropriate documentation.

Upon further investigation, the department finds that the dentist
is not engaged in selling jewelry. The department will impose the re-
tail sales tax, interest, and the fifty percent penalty for improper
use of the reseller permit against the dentist.

(ii) Example 2. M&M Plumbing Supply (M&M) has several regular
customers that make purchases at wholesale. M&M uses the department's
reseller permit verification system to find all regular customers that
have a reseller permit. M&M keeps the required data elements in its
system and begins to make wholesale sales to all customers the system
shows have a reseller permit. While it is best for sellers to ensure
customers intend to purchase at wholesale, in this case, M&M has sat-
isfied its requirement to ensure that customers making wholesale pur-
chases have reseller permits. It 1is the customer's responsibility to
review purchase invoices to ensure that deferred sales tax is paid if
the purchase is not a valid wholesale purchase. If the customer does
not pay the tax due on the next tax return, the misuse penalty will be
assessed.

(iii) Example 3. ABC Bank hired Sam's Clean-Up Services (Sam's)
to provide a variety of services at properties they had foreclosed on
and owned. Sam's has provided services such as securing the sites,
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winterizing, and making safety repairs. Other services provided inclu-
ded lawn and yard services, debris removal, cleaning fixtures, repair-
ing walls and painting. These types of services on foreclosed proper-
ties are generally retail sales and the use of a reseller permit by
ABC Bank 1is a misuse of it. The department will impose the retail
sales tax, interest, and the fifty percent penalty for improper use of
the reseller permit.

(10) Sales to nonresident buyers. If the buyer is a nonresident,
not engaged in business in this state and is not required to be regis-
tered with the department under RCW 82.32.030 but buys articles here
for the purpose of resale in the regular course of business outside
this state, the seller may accept the following from the buyer in lieu
of a reseller permit:

(a) A properly completed uniform sales and use tax exemption cer-
tificate developed by the multistate tax commission; or

(b) A properly completed uniform exemption certificate approved
by the streamlined sales and use tax agreement governing board. Non-
resident buyers who are not required to be registered with the depart-
ment under RCW 82.32.030 also may apply for and receive a reseller
permit. For more information about the application process and eligi-
bility requirements for reseller permits, see WAC 458-20-10201.

(11) Sales to farmers. Farmers selling agricultural products only
at wholesale are generally not required to register with the depart-
ment. (See WAC 458-20-101 Tax registration and tax reporting.)

(a) Registered farmers. Farmers who are required to be registered
with the department must obtain a reseller permit to substantiate
wholesale purchases. In lieu of a copy of a reseller permit issued by
the department, a seller may accept from a registered farmer a proper-
ly completed Farmers' Certificate for Wholesale Purchases and Sales
Tax Exemptions as long as that certificate includes the reseller per-
mit number issued by the department to the farmer. See RCW 82.04.470.

(b) Unregistered farmers. Farmers not required to be registered
with the department may provide, and the seller may accept, any of the
following documents to substantiate the wholesale nature of a purchase
in lieu of a reseller permit:

(1) A Farmers' Certificate for Wholesale Purchases and Sales Tax
Exemptions;

(ii) A properly completed uniform sales and use tax exemption
certificate developed by the multistate tax commission; or

(iii) A properly completed uniform exemption certificate approved
by the streamlined sales and use tax agreement governing board.

Farmers who are not required to be registered with the department
may apply for and receive a reseller permit. For more information
about the application process and eligibility requirements for resell-
er permits, see WAC 458-20-10201.

(12) Purchases for dual purposes. A buyer normally engaged in
both consuming and reselling certain types of tangible personal prop-
erty, and not able to determine at the time of purchase whether the
particular property purchased will be consumed or resold, must pur-
chase according to the general nature of the buyer's business. RCW
82.08.130. If the buyer principally consumes the articles in question,
the buyer should not give a reseller permit for any part of the pur-
chase. If the buyer principally resells the articles, the buyer may
furnish a reseller permit for the entire purchase. For the purposes of
this subsection, the term "principally" means greater than fifty per-
cent.
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(a) Deferred sales tax liability. If the buyer gives a reseller
permit for all purchases and thereafter consumes some of the articles
purchased, the buyer must remit the deferred sales tax on the value of
the article used to the department. The deferred sales tax liability
should be reported under the use tax classification on the buyer's ex-
cise tax return.

(1) Buyers making purchases for dual purposes under the provi-
sions of a reseller permit must remit deferred sales tax on all prod-
ucts or services they consume. If the buyer fails to make a good faith
effort to remit this tax 1liability, the penalty for the misuse of a
reseller permit will be assessed on the unremitted portion of the de-
ferred sales tax liability.

A buyer will generally be considered to be making a good faith
effort to report its deferred sales tax liability if the buyer discov-
ers a minimum of eighty percent of its deferred sales tax liability
within one hundred twenty days of purchase, and remits the full amount
of the discovered tax liability on the next excise tax return. Howev-
er, the penalty will not be assessed if the buyer does not satisfy the
eighty percent threshold but can show by other facts and circumstances
that it made a good faith effort to report its tax liability. Like-
wise, 1f the department can show by other facts and circumstances that
the buyer did not make a good faith effort in remitting its tax lia-
bility the penalty will be assessed, even 1if the eighty percent
threshold is satisfied.

(ii) Example 4. This example illustrates the use of a reseller
permit for dual-use purchases.

BC Contracting operates as both a prime contractor and specula-
tive builder of residential homes. BC Contracting purchases building
materials from seller that are principally incorporated into projects
upon which BC acts as a prime contractor. BC provides seller with a
reseller permit and purchases all building materials at wholesale. BC
must remit deferred sales tax for all building materials incorporated
into the speculative projects to be considered to be properly using
its reseller permit.

(b) Tax paid at source deduction. If the buyer does not provide a
reseller permit to the seller but pays retail sales tax on all arti-
cles of tangible personal property, and subsequently resells a portion
of the articles, the buyer must collect retail sales tax from its re-
tail customers as provided by law. When reporting these sales on the
excise tax return, the buyer may then claim a deduction to recover the
sales tax paid for the property resold.

(1) This deduction may be claimed under the retail sales tax
classification only. It must be identified as a "taxable amount for
tax paid at source" deduction on the deduction detail worksheet, which
must be filed with the excise tax return. Failure to properly identify
the deduction may result in the disallowance of the deduction. When
completing the local sales tax portion of the tax return, the deduc-
tion must be computed at the local sales tax rate paid to the seller,
and credited to the seller's tax location code.

(ii) Example 5. This example illustrates the tax paid at source
deduction.

A seller is located in Spokane and purchases equipment parts for
dual purposes from a supplier located in Seattle. The supplier ships
the parts to Spokane. The seller does not furnish a reseller permit
for the purchase, and remits retail sales tax to the supplier at the
Spokane tax rate. A portion of these parts are sold and shipped to a
customer in Kennewick, with retail sales tax collected at the Kenne-
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wick tax rate. The seller must report the amount of the sale to the
customer on its excise tax return and compute the local sales tax lia-
bility using the Kennewick location code (0302) and rate. The seller
then should claim the tax paid at source deduction for the cost of the
parts resold to the customer, computing the local sales tax credit us-
ing the Spokane location code (3210) and rate.

(iii) The department will allow the claim for deduction only if
the taxpayer keeps and preserves records in support of the deduction
that include the names of the persons from whom it purchased such ar-
ticles, the dates of the purchases, the types of articles, the amounts
of the purchases and the amounts of tax it paid.

(iv) Should the buyer resell the articles at wholesale, or under
other situations where retail sales tax 1s not to be collected, the
claim for the tax paid at source deduction on a particular excise tax
return may result in a credit. In such cases, the department will is-
sue a credit notice that may be used against future tax liabilities.
Alternatively, a taxpayer may request in writing a refund from the de-
partment.

(13) Waiver of penalty for misuse of reseller permits. The de-
partment will waive the penalty imposed for misuse of reseller permits
if it finds that the use of the reseller permit number, reseller per-
mit, or other documentation authorized under RCW 82.04.470 to purchase
items or services by a person not entitled to use the reseller permit
for that purpose was due to circumstances beyond the control of the
buyer or if the reseller permit number, reseller permit, or other doc-
umentation authorized under RCW 82.04.470 was properly used for pur-
chases for dual purposes and the buyer made a good faith effort to re-
port deferred sales tax. The use of a reseller permit to purchase
items or services for personal use outside of the business does not
qualify for the waiver or cancellation of the penalty. The penalty al-
so will not be waived merely because the buyer was not aware of either
the proper use of the reseller permit or the penalty. In all cases the
burden of proving the facts is on the buyer.

Example 6. During a routine audit examination of a computer deal-
er, the department discovers that a reseller permit was obtained from
a bookkeeping service. On further investigation it is discovered that
the bookkeeping service had no knowledge of the use of the reseller
permit, and had made no payment to the computer dealer. The employee
who furnished the reseller permit had purchased the computer for per-
sonal use, and had personally paid the computer dealer.

The fifty percent penalty for the misuse of the reseller permit
will be waived for the bookkeeping service. The bookkeeping service
had no knowledge of the purchase and unauthorized use of the reseller
permit. However, the department will impose the taxes, interest, and
the fifty percent penalty for the misuse of the reseller permit
against the employee.

(14) Reseller permit revocation or other invalidation. A reseller
permit is no longer valid if the permit holder's certificate of regis-
tration is revoked, the department closes the permit holder's tax re-
porting account, or the permit holder otherwise ceases to engage in
business.

(a) Closing of an account. A taxpayer who ceases to engage in
business will have its tax reporting account closed by the department.
The account can be closed per the request of the taxpayer or adminis-
tratively by the department. The department will administratively
close a tax reporting account if a taxpayer has not reported any gross
income or filed a return within the last two years. For more informa-
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tion about administrative closure and reopening of taxpayer accounts,
see WAC 458-20-101.

(b) Reseller permit revocation. The department may revoke a re-
seller permit of a taxpayer for any of the following reasons:

(1) The taxpayer used or allowed or caused its reseller permit to
be used to purchase any item or service without payment of sales tax,
and the taxpayer or other purchaser was not entitled to use the re-
seller permit for the purchase;

(ii) The department issued the reseller permit to the taxpayer in
error;

(iii) The department determines that the taxpayer is no longer
entitled to make purchases at wholesale; or

(iv) The department determines that revocation of the reseller
permit would be in the best interest of collecting taxes due under Ti-
tle 82 RCW.

(c) Use of invalidated or revoked reseller permit. The department
will provide written notice to a taxpayer whose reseller permit has
been revoked or whose tax reporting account has been administratively
closed by the department as discussed in (a) of this subsection. The
revocation or invalidation is effective on the date specified in the
revocation or invalidation notice. Use of a revoked or invalidated
permit will result in the fifty percent penalty for improper use of a
reseller permit as discussed in subsection (9) of this rule.

(d) Reinstatement of reseller permit. A taxpayer wishing to have
its reseller permit reinstated after invalidation or revocation must
apply to the department. For more information about the application
process for reseller permits, see WAC 458-20-10201.

(e) Requests for reinstatement. The department may refuse to re-
instate a reseller permit revoked under (b) (i) of this subsection un-
til all taxes, penalties, and interest due on any improperly purchased
item or service have been paid in full. In the event a taxpayer whose
reseller permit has been revoked under (b) (i) of this subsection reor-
ganizes, the new business resulting from the reorganization is not en-
titled to receive a reseller permit from the department until all tax-
es, penalties, and interest due on any improperly purchased item or
service have been paid in full.

(f) Business reorganization. For purposes of this subsection,
"reorganize" or "reorganization" means:

(1) The transfer of a majority of the assets of one business to
another business, however affected, where any of the persons having an
interest in the ownership or management in the former business main-
tain an ownership or management interest in the new business, either
directly or indirectly;

(ii) A mere change in identity or form of ownership, however af-
fected; or

(11ii) The new business is a mere continuation of the former busi-
ness based on significant shared features such as owners, personnel,
assets, or general business activity.

(15) Request for copies. A person must, upon request of the de-
partment, provide paper or electronic copies of all reseller permits,
or other documentation as authorized in RCW 82.04.470, accepted by
that person during the period specified by the department to substan-
tiate wholesale sales. If, instead of the documentation specified in
this subsection, the seller has retained the relevant data elements
from such permits or other documentation authorized in RCW 82.04.470,
as allowed under the streamlined sales and use tax agreement, the
seller must provide such data elements to the department.
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[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 16-06-058, §
458-20-102, filed 2/25/16, effective 3/27/16. Statutory Authority: RCW
82.32.300, 82.01.060(2), 82.32.780, and 82.32.783. WSR 11-12-021, §
458-20-102, filed 5/24/11, effective 6/24/11. Statutory Authority: RCW
82.32.300, 82.32.291, and 82.01.060(2). WSR 08-21-103, § 458-20-102,
filed 10/16/08, effective 11/16/08; WSR 04-17-024, § 458-20-102, filed
8/9/04, effective 9/9/04. Statutory Authority: RCW 82.32.300. WSR
94-13-031, § 458-20-102, filed 6/6/94, effective 7/7/94; WSR 86-09-058
(Order ET 86-7), § 458-20-102, filed 4/17/86; WSR 83-07-034 (Order ET
83-17), § 458-20-102, filed 3/15/83; Order ET 70-3, § 458-20-102 (Rule
102), filed 5/29/70, effective 7/1/70.]

WAC 458-20-10201 Application process and eligibility require-
ments for reseller permits. (1) Introduction. Reseller permits, is-
sued by the department of revenue (department), replaced resale cer-
tificates as the documentation necessary to substantiate the wholesale
nature of a sales transaction effective January 1, 2010. This rule ex-
plains the criteria under which the department will automatically is-
sue a reseller permit, the application process for both contractors
and taxpayers engaging in other business activities when the depart-
ment does not automatically issue or renew a reseller permit, and the
criteria that may result in the denial of an application for a resell-
er permit. Unique requirements and provisions apply to contractors.
(See Part III of this rule.)

The information in this rule is organized into three parts:

(a) Part I: General Information.

(b) Part II: Businesses Other than Contractors.

(c) Part III: Contractors.

(2) Other rules that may apply. Readers may want to refer to oth-
er rules for additional information, including those in the following
list:

(a) WAC 458-20-102 Reseller permits, which explains taxpayers'
responsibilities regarding the use of reseller permits, sellers' re-
sponsibilities for retaining copies of reseller permits, and the im-
plications for taxpayers not properly using reseller permits and sell-
ers not obtaining copies of reseller permits from taxpayers;

(b) WAC 458-20-10202 Brief adjudicative proceedings for matters
related to reseller permits, which explains the process a taxpayer
must use to appeal the department's denial of an application for a re-
seller permit; and

(c) WAC 458-20-192 Indians—Indian country, which explains the
extent of the state's authority to regulate and impose tax in Indian
country.

(3) Examples. This rule contains examples that identify a number
of facts and then state a conclusion. The examples should be used only
as a general guide. The tax results of other situations must be deter-
mined after a review of all the facts and circumstances.

Part I - General Information

(101) Definitions. For the purpose of this rule, the following
terms apply:

(a) Consumer. "Consumer" has the same meaning as under RCW
82.04.190.
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(b) Contractor. As provided in RCW 82.32.783 (8) (a), a "contrac-
tor" is a person whose primary business activities are those of a con-
tractor. Business activities of a contractor include those identified
in RCW 18.27.010, 18.106.010, or 19.28.006.

(c) Gross income. "Gross income" means gross proceeds of sales as
defined in RCW 82.04.070 and value of products manufactured as deter-
mined under RCW 82.04.450.

(d) Labor. "Labor" is defined as the work of subcontractors, in-
cluding personnel provided by temporary staffing companies, hired by a
contractor to perform a portion of the construction services in re-
spect to real property owned by a third party. In the case of specula-
tive builders, labor includes the work of any contractor hired by the
speculative builder. Labor does not include the work of taxpayer's em-
ployees. Nor does the term include architects, consultants, engineers,
construction managers, or other independent contractors hired to over-
see a project but who are not responsible for the construction of the
project. However, for purposes of the percentage discussed in subsec-
tion (303) (a) (iii) of this rule, purchases of labor may include the
wages of taxpayer's employees and amounts paid to consultants, engi-
neers, construction managers or other independent contractors hired to
oversee a project if all such purchases are commingled in the appli-
cant's records and it would be impractical to exclude such purchases.

(e) Materials. "Materials" 1is defined as tangible personal prop-
erty that becomes incorporated into the real property being construc-
ted, repaired, decorated, or improved. Materials are the type of tan-
gible ©personal property that contractors on retail construction
projects purchase at wholesale, such as lumber, concrete, paint, wir-
ing, pipe, roofing materials, insulation, nails, screws, drywall, and
flooring material. Materials do not include consumable supplies,
tools, or equipment, whether purchased or rented, such as bulldozers.
However, for purposes of the percentage discussed in subsection
(303) (a) (iii) of this rule, purchases of consumable supplies, tools,
and equipment rentals may be included with material purchases if all
such purchases are commingled in the applicant's records and it would
be impractical to exclude such purchases.

(f) Material misstatement. "Material misstatement" is a false
statement knowingly or purposefully made by the applicant with the in-
tent to deceive or mislead the department.

(g) Outstanding tax liability. "Outstanding tax liability" is any
issued tax invoice that has not been paid in full on or before its
stated due date. The definition excludes an invoice placed on hold by
the department or where the department has executed a payment agree-
ment with the taxpayer and the taxpayer is still in compliance with
that agreement.

(h) Reseller permit. A "reseller permit" is the document issued
to a taxpayer by the department, a copy of which the taxpayer provides
to a seller to substantiate a wholesale purchase. A wholesale purchase
is not subject to retail sales tax. RCW 82.04.060; 82.08.020.

(1) Retail construction activity. "Retail construction activity"
means the constructing, repairing, decorating, or improving of new or
existing buildings or other structures under, on, or above real prop-
erty of or for consumers, including the installing or attaching of any
article of tangible personal property therein or thereto, whether or
not such personal property becomes a part of the realty by virtue of
installation, and it also includes the sale of services or charges
made for the clearing of land and the moving of earth except the mere
leveling of land used in commercial farming or agriculture. Retail
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construction activity generally involves residential and commercial
construction performed for others, including road construction for the
state of Washington. It generally includes construction activities
that are not specifically designated as speculative building, govern-
ment contracting, public road construction, logging road construction,
radicactive waste cleanup on federal lands, or designated hazardous
site clean up jobs. RCW 82.04.050.

(j) Wholesale construction activity. "Wholesale construction ac-
tivity" means labor and services rendered for persons who are not con-
sumers in respect to real property, if such labor and services are ex-
pressly defined as a retail sale by RCW 82.04.050 when rendered to or
for consumers.

(102) Can any business obtain a reseller permit? No. The legisla-
ture passed the act authorizing reseller permits to address the sig-
nificant retail sales tax noncompliance problem resulting from both
the intentional and unintentional misuse of resale certificates. The
department will not issue a reseller permit unless the business sub-
stantiates that it is entitled to make wholesale purchases. Some busi-
nesses may not receive a reseller permit, and if they make wholesale
purchases, they will need to pay retail sales tax to the seller and
then claim a "taxable amount for tax paid at source" deduction on
their excise tax return or request a refund from the department as
discussed in subsection (205) of this rule.

Example 1. BC Interior Design (BC) arranges for its customers to
order and pay for furniture, window treatments and other decorative
items directly from vendors. As the customers purchase directly from
the vendors, and BC does not purchase the items for resale to their
customers, BC may not qualify for a reseller permit. BC must meet the
criteria as discussed in subsection (203) of this rule, which includes
reporting income from retailing, wholesaling, or manufacturing activi-
ties.

Part II - Businesses Other than Contractors

(201) How does a business obtain a reseller permit? The depart-
ment may automatically issue a reseller permit to a business if it ap-
pears to the department's satisfaction, based on the nature of the
business's activities and any other information available to the de-
partment, that the business 1i1s entitled to make purchases at whole-
sale.

Those businesses that do not receive an automatically issued re-
seller permit may apply to the department to obtain a reseller permit.
Applications can be filed using the businesses' "My DOR" online ac-
count. If a paper application is needed, businesses can obtain one by
calling 360-705-6705 (tax assistance). Completed paper applications
should be mailed or faxed to the department at:

Taxpayer Account Administration
Washington State Department of Revenue
P.O. Box 47476

Olympia, WA 98504-7476

Fax: 360-705-6733

(202) When does a business apply for a reseller permit? A busi-
ness may apply for a reseller permit at any time.

(203) What criteria will the department consider when deciding
whether a business will receive a reseller permit?

(a) Except as provided in (b) of this subsection, a business oth-
er than a contractor will receive a reseller permit if it satisfies
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the following criteria (contractors should refer to subsection (303)
of this rule for an explanation of the requirements unique to them) :

(1) The business has an active tax reporting account with the de-
partment;

(ii) The business has reported gross income on its excise tax re-
turns covering a monthly or quarterly period during the immediately
preceding six months or, if the business reports on an annual basis,
on the immediately preceding annual excise tax return; and

(iii) Five percent or more of the business's gross income repor-
ted during the applicable six- or 12-month period described in (a) (ii)
of this subsection was reported under a retailing, wholesaling, or
manufacturing business and occupation (B&0O) tax classification.

(b) Notwithstanding (a) of this subsection, the department may
deny an application for a reseller permit if:

(1) The department determines that an applicant is not entitled
to make purchases at wholesale or is otherwise prohibited from using a
reseller permit based on the nature of the applicant's business;

(i1) The applicant has been assessed the penalty for the misuse
of a resale certificate or a reseller permit;

(iii) The application contains any material misstatement;

(iv) The application is incomplete;

(v) The applicant has an outstanding tax liability due to the de-
partment; or

(vi) The department determines that denial of the application is
in the best interest of collecting the taxes due under Title 82 RCW.

(c) The department's decision to approve or deny an application
may be based on excise tax returns previously filed with the depart-
ment by the applicant, a current or previous examination of the appli-
cant's books and records by the department, information provided by
the applicant in the master application and the reseller permit appli-
cation, and other information available to the department.

(d) In the event that a business has reorganized, the new busi-
ness resulting from the reorganization may be denied a reseller permit
if the former business would not have qualified for a reseller permit
under (a) or (b) of this subsection. For purposes of this subsection,
"reorganize" means:

(1) The transfer, however effected, of a majority of the assets
of one business to another business where any of the persons having an
interest in the ownership or management in the former business main-
tain an ownership or management interest in the new business, either
directly or indirectly;

(ii) A mere change in identity or form of ownership, however ef-
fected; or

(11ii) The new business is a mere continuation of the former busi-
ness based on significant shared features such as owners, personnel,
assets, or general business activity.

(204) What if I am a new business and don't have a past reporting
history? New businesses will generally be issued permits if they indi-
cate they will engage in activity taxable under a retailing, wholesal-
ing, or manufacturing B&O tax classification.

(205) What if I don't get a reseller permit and some of my pur-
chases qualify as wholesale purchases? Some taxpayers that do not
qualify for a reseller permit make occasional wholesale purchases. In
these circumstances, the taxpayer must pay retail sales tax on these
purchases and then claim a "taxable amount for tax paid at source" de-
duction on its excise tax return. However, such a deduction in respect
to the purchase of services is not permitted if the services are not
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of a type that can be sold at wholesale under the definition of whole-
sale sale in RCW 82.04.060.

Alternatively, the taxpayer may request a refund from the depart-
ment of retail sales tax it paid on purchases that are later resold
without being used (intervening use) by the taxpayer or for purchases
that would otherwise have met the definition of wholesale sale if the
taxpayer had provided the seller with a reseller permit or uniform ex-
emption certificate as authorized in RCW 82.04.470. For instructions
on requesting a refund see WAC 458-20-229.

Part III - Contractors

(301) How does a contractor obtain a reseller permit? The depart-
ment may automatically issue a reseller permit to a contractor if the
department is satisfied that the contractor is entitled to make pur-
chases at wholesale and that issuing the reseller permit is unlikely
to jeopardize collection of sales taxes due based on the criteria dis-
cussed 1n subsection (303) of this rule.

Contractors that do not receive an automatically issued reseller
permit may apply to the department to obtain a reseller permit in the
same manner as provided in subsection (201) of this rule. However, the
application identifies information specific to contractors that must
be provided.

(302) When does a contractor apply for a reseller permit? The
same guidelines for business applicants as provided in subsection
(202) of this rule also apply to contractor applicants.

(303) What are the criteria specific to contractors to receive a
reseller permit?

(a) The department may issue a permit to a contractor that:

(1) Provides a completed application with no material misstate-
ment as that term is defined in this rule;

(ii) Demonstrates it is entitled to make purchases at wholesale;
and

(iii) Reported on its application at least 25 percent of its to-
tal dollar amount of material and labor purchases in the preceding 24
months were for retail and wholesale construction activities performed
by the contractor.

The department may approve an application not meeting these cri-
teria 1if the department is satisfied that approval is unlikely to
jeopardize collection of the taxes due under Title 82 RCW.

(b) If the criteria in (a) of this subsection are satisfied, the
department will then consider the following factors to determine
whether to issue a reseller permit to a contractor:

(1) Whether the contractor has an active tax reporting account
with the department;

(ii) Whether the contractor has reported gross income on its ex-
cise tax returns covering a monthly or quarterly period during the im-
mediately preceding six months or, i1if the contractor reports on an an-
nual basis, on the immediately preceding annual excise tax return;

(iii) Whether the contractor has the appropriate certification
and licensing with the Washington state department of labor and indus-
tries;

(iv) Whether the contractor has been assessed the penalty for the
misuse of a resale certificate or a reseller permit;

(v) Whether the contractor has an outstanding tax liability due
to the department; and

Certified on 1/15/2025 Page 49



(vi) Any other factor resulting in a determination by the depart-
ment that denial of the contractor's application is in the best inter-
est of collecting the taxes due under Title 82 RCW.

(c) The department's decision to approve or deny an application
may be based on the same materials and information as discussed in
subsection (203) (c¢) of this rule.

(d) The provisions of subsection (203) (d) of this rule apply
equally to contractors.

Example 2. DC Contracting is a speculative homebuilder and also
purchases houses to renovate and sell, sometimes referred to as flip-
ping. A speculative builder is the consumer of all materials incorpo-
rated into the real estate including houses purchased for flipping.
Retail sales tax is owed on all supplies and services DC Contracting
purchases, unless there 1is an applicable exemption. DC Contracting
would not qualify for a reseller permit under these facts.

(304) What if a contractor does not obtain a reseller permit and
some of its purchases do qualify as wholesale purchases? The provi-
sions of subsection (205) of this rule apply equally to contractors.

[Statutory Authority: RCW 82.01.060 and 82.32.300. WSR 24-24-090, s
458-20-10201, filed 12/3/24, effective 1/3/25; WSR 23-14-002, §
458-20-10201, filed 6/21/23, effective 7/22/23. Statutory Authority:
RCW 82.32.300 and 82.01.060(2). WSR 16-13-029, § 458-20-10201, filed
6/6/16, effective 7/7/16; WSR 16-01-155, § 458-20-10201, filed
12/21/15, effective 1/21/16. Statutory Authority: RCW 82.32.300,
82.01.060(2), 82.32.780, and 82.32.783. WSR 10-14-080, § 458-20-10201,
filed 7/1/10, effective 8/1/10.]

WAC 458-20-10202 Brief adjudicative proceedings for matters re-
lated to reseller permits. (1) Introduction. The department of reve-
nue (department) conducts adjudicative proceedings pursuant to chapter
34.05 RCW, the Administrative Procedure Act (APA). The department
adopts in this rule the brief adjudicative procedures as provided in
RCW 34.05.482 through 34.05.494 for the administration of brief adju-
dicative proceedings for the following matters related to reseller
permits:

(a) A determination of whether an applicant for a reseller permit
meets the criteria for a reseller permit per WAC 458-20-10201;

(b) On the administrative appeal of an initial order denying the
taxpayer's application for a reseller permit, a determination as to
whether the department's order denying the application was correctly
based on the criteria for approving reseller permits as set forth in
WAC 458-20-10201;

(c) A determination of whether a reseller permit should be re-
voked using the criteria per RCW 82.32.780 and WAC 458-20-102; and

(d) On the administrative appeal of an initial order revoking the
taxpayer's reseller permit, a determination as to whether the depart-
ment's order revoking the permit was correctly based on the criteria
as set forth in RCW 82.32.780 and WAC 458-20-102.

This rule explains the procedure and process pertaining to the
adopted brief adjudicative proceedings.

(2) Record in brief adjudicative proceedings.

(a) The record with respect to a taxpayer's appeal per RCW
34.05.482 through 34.05.485 of the department's denial of an applica-
tion for a reseller permit will consist of:
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(1) The taxpayer's application for the reseller permit, the tax-
payer's notice of appeal, the taxpayer's written response, if any, to
the reasons set forth in the department's notice of denial of a re-
seller permit, all records relied upon by the department or submitted
by the taxpayer; and

(ii) All correspondence between the taxpayer requesting the re-
seller permit and the department regarding the application for the re-
seller permit.

(b) The record with respect to a taxpayer's appeal per RCW
34.05.482 through 34.05.485 of the department's initial order revoking
a reseller permit will consist of the department's notice of intent to
revoke the reseller permit, the taxpayer's written response to the de-
partment's notice of intent to revoke, the taxpayer's notice of ap-
peal, and all records relied upon by the department, or submitted by
the taxpayer.

(3) Conduct of brief adjudicative proceedings.

(a) If the department denies an application for a reseller per-
mit, it will notify the taxpayer of the denial in writing, stating the
reasons for the denial. To initiate an appeal of the denial of the re-
seller permit application, the taxpayer must file a written appeal no
later than 21 days after service of the department's written notice
that the taxpayer's application has been denied.

(b) If the department proposes to revoke a reseller permit, it
will notify the taxpayer of the proposed revocation in writing, stat-
ing the reasons for the proposed revocation. To contest the proposed
revocation of the reseller permit, the taxpayer must file a written
response no later than 21 days after service of the department's writ-
ten notice of the proposed revocation of the reseller permit.

(c) A Reseller Permit Appeal Petition form, or form for a re-
sponse to the proposed revocation of a reseller permit is available at
the department's website dor.wa.gov. The completed form may be sent by
mail to the address provided in the form. Alternatively, an appeal for
a denial of reseller permit can also be requested online using My DOR.
For instructions to appeal online, visit Reseller Permit section on
the department's website. For assistance, call 360-705-6217.

(d) A presiding officer, who will be either the assistant direc-
tor of the taxpayer account administration division or such other per-
son as designated by the director of the department (director), will
conduct brief adjudicative proceedings. The presiding officer for
brief adjudicative proceedings will have agency expertise in the sub-
ject matter but will not otherwise have participated in responding to
the taxpayer's application for a reseller permit or in the decision to
propose revocation of the taxpayer's reseller permit.

(e) As part of the appeal, the taxpayer or the taxpayer's repre-
sentative may present written documentation and explain the taxpayer's
view of the matter. The presiding officer may request additional docu-
mentation from the taxpayer or the department and will designate the
date by which the documents must be submitted.

(f) No witnesses may appear to testify.

(g) In addition to the record, the presiding officer for brief
adjudicative proceedings may employ agency expertise as a basis for
decision.

(h) Within 21 days of receipt of the taxpayer's appeal of the de-
nial of a reseller permit or proposed revocation of the reseller per-
mit, the presiding officer will enter an initial order, including a
brief explanation of the decision per RCW 34.05.485. All orders in
these brief adjudicative proceedings will be in writing. The initial
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order will become the department's final order unless an appeal 1is
filed with the department's administrative review and hearings divi-
sion in subsection (4) of this rule.

(4) Review of initial orders from brief adjudicative proceeding.
A taxpayer may request a review by the department of an initial order
issued per subsection (3) of this rule by filing a petition for review
or by making an oral request for review with the department's adminis-
trative review and hearings division within 21 days after the service
of the initial order on the taxpayer. A form for an appeal of an ini-
tial order per subsection (3) of this rule is available at dor.wa.gov.
A request for review should state the reasons the review is sought. A
taxpayer making an oral request for review may at the same time mail a
written statement to the address below stating the reasons for the ap-
peal and its view of the matter. The address, telephone number, and
fax number of the administrative review and hearings division are:

Administrative Review and Hearings Division, Reseller Permit Ap-
peals

Washington State Department of Revenue

P.0O. Box 47460

Olympia, WA 98504-7460

Telephone Number: 360-534-1335

Fax: 360-534-1340

(a) A reviewing officer, who will be either the assistant direc-
tor of the administrative review and hearings division or such other
person as designated by the director, will conduct brief adjudicative
proceedings and determine whether the department's initial order is-
sued per subsection (3) of this rule was correctly based on the crite-
ria set forth in RCW 82.32.780, WAC 458-20-102, and 458-20-10201. The
reviewing officer will review the record and, if needed, convert the
proceeding to a formal adjudicative proceeding.

(b) The agency record need not constitute the exclusive basis for
the reviewing officer's decision. The reviewing officer will have the
authority of a presiding officer.

(c) The order of the reviewing officer will be in writing and in-
clude a brief statement of the reasons for the decision, and it must
be entered within 20 days of the petition for review. The order will
include a notice that judicial review may be available. The order of
the reviewing officer represents the final decision of the department.

(d) A request for administrative review is deemed denied if the
department does not issue an order on review within 20 days after the
petition for review is filed or orally requested.

(5) Conversion of a brief adjudicative proceeding to a formal
proceeding. The presiding officer or reviewing officer may convert the
brief adjudicative proceeding to a formal proceeding at any time on
motion of the taxpayer, the department, or the presiding/reviewing of-
ficer's own motion.

(a) The presiding/reviewing officer will convert the proceeding
when it is found that the use of the brief adjudicative proceeding vi-
olates any provision of law, when the protection of the public inter-
est requires the agency to give notice to and an opportunity to par-
ticipate to persons other than the parties, and when the issues and
interests involved warrant the use of the procedures of RCW 34.05.413
through 34.05.479.

(b) When a proceeding is converted from a brief adjudication to a
formal proceeding, the director may become the presiding officer or
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may designate a replacement presiding officer to conduct the formal
proceedings upon notice to the taxpayer and the department.

(c) In the conduct of the formal proceedings, WAC 458-20-10002
will apply to the proceedings.

(6) Court appeal. Court appeal from the final order of the de-
partment is available pursuant to Part V, chapter 34.05 RCW. However,
court appeal may be available only if a review of the initial decision
has been requested under subsection (4) of this rule and all other ad-
ministrative remedies have been exhausted. See RCW 34.05.534.

(7) Computation of time. In computing any period of time prescri-
bed by this rule or by the presiding officer, the day of the act or
event after which the designated period is to run is not to be inclu-
ded. The last day of the period is to be included, unless it is a Sat-
urday, Sunday or a legal holiday, in which event the period runs until
the next day which is not a Saturday, Sunday or legal holiday. When
the period of time prescribed is less than seven days, intermediate
Saturdays, Sundays and holidays are excluded in the computation. Serv-
ice as discussed in subsection (8) of this rule is deemed complete
upon mailing.

(8) Service. All notices and other pleadings or papers filed with
the presiding or reviewing officer must be served on the taxpayer,
their representatives/agents of record, and the department.

(a) Service is made by one of the following methods:

(1) In person;

(ii) By first-class, registered or certified mail;

(iii) By fax and same-day mailing of copies;

(iv) By commercial parcel delivery company; Or

(v) By electronic delivery pursuant to RCW 82.32.135.

(b) Service by mail is regarded as completed upon deposit in the
United States mail properly stamped and addressed.

(c) Service by electronic fax is regarded as completed upon the
production by the fax machine of confirmation of transmission.

(d) Service by commercial parcel delivery is regarded as comple-
ted upon delivery to the parcel delivery company, properly addressed
with charges prepaid.

(e) Service by electronic delivery 1is regarded as completed on
the date that the department electronically sends the information to
the parties or electronically notifies the parties that the informa-
tion is available to be accessed by them.

(f) Service to a taxpayer, their representative/agent of record,
the department, and presiding officer must be to the address shown on
the notice described in subsection (3) (a) of this rule.

(g) Service to the reviewing officer must be to the administra-
tive review and hearings division at the address shown in subsection
(4) of this rule.

(h) Where proof of service is required, the proofs of service
must include:

(1) An acknowledgment of service;

(ii) A certificate, signed by the person who served the docu-
ment (s), stating the date of service; that the person did serve the
document (s) upon all or one or more of the parties of record in the
proceeding by delivering a copy 1in person to (names); and that the
service was accomplished by a method of service as provided in this
subsection.

(9) Continuance. The presiding officer or reviewing officer may
grant a request for a continuance by motion of the taxpayer, the de-
partment, or on its own motion.
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[Statutory Authority: RCW 82.01.060 and 82.32.300. WSR 23-14-002, §
458-20-10202, filed 6/21/23, effective 7/22/23. Statutory Authority:
RCW 82.32.300 and 82.01.060(2). WSR 16-13-029, § 458-20-10202, filed
6/6/16, effective 7/7/16. Statutory Authority: RCW 82.32.300,
82.01.060(2), 82.32.780 and 82.32.783. WSR 12-11-007, § 458-20-10202,
filed 5/3/12, effective 6/3/12; WSR 10-14-080, § 458-20-10202, filed
7/1/10, effective 8/1/10.]

WAC 458-20-102A Resale certificates. (1) Introduction. This
section provides information regarding the use of resale certificates,
which were the documents used to substantiate the wholesale nature of
a sales transaction occurring prior to January 1, 2010. Resale certif-
icates cannot be used to substantiate wholesale sales made after De-
cember 31, 20009.

This section provides information that applies to periods prior
to January 1, 2010. It explains the conditions under which a buyer may
furnish a resale certificate to a seller, and explains the information
and language required on the resale certificate. This section also
provides tax reporting information to persons who purchase articles or
services for dual purposes (i.e., for both resale and consumption).

(a) Legislation passed in 2009. Effective January 1, 2010, re-
seller permits issued by the department of revenue (department) re-
place resale certificates as the documentation necessary to substanti-
ate the wholesale nature of a sales transaction (chapter 563, Laws of
2009) .

Businesses should consult:

e WAC 458-20-102 (Reseller permits) for more information about
the use of reseller permits to substantiate wholesale sales beginning
January 1, 2010;

e WAC 458-20-10201 (Application process and eligibility require-
ments for reseller permits) for more information about the application
process and eligibility requirements for obtaining a reseller permit;
and

e WAC 458-20-10202 (Brief adjudicative proceedings for matters
related to reseller permits) for more information about the procedures
for appealing the denial of an application for a reseller permit.

(b) Legislation passed in 2003. In 2003, the legislature enacted
legislation conforming state law to portions of the national Stream-
lined Sales and Use Tax Agreement (chapter 168, Laws of 2003), which
eliminates the good faith requirement when the seller takes from the
buyer a resale certificate and also eliminates signature requirements
for certificates provided in a format other than paper. These changes
apply to resale certificates taken on and after July 1, 2004.

(c) Legislation passed in 2007. Additional Streamlined Sales and
Use Tax Agreement legislation was enacted in 2007 (chapter 6, Laws of
2007). It eliminates the provision that resale certificates are only
valid for four years from the date they are issued to the seller, as
long as there is a recurring business relationship between the buyer
and seller. This change is effective on July 1, 2008.

(2) What is a resale certificate? The resale certificate 1is a
document or combination of documents that substantiates the wholesale
nature of a sale. The resale certificate cannot be used for purchases
that are not purchases at wholesale, or where a more specific certifi-
cate, affidavit, or other documentary evidence is required by statute
or other section of chapter 458-20 WAC. While the resale certificate
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may come in different forms, all resale certificates must satisfy the
language and information requirements of RCW 82.04.470.

(a) What is the scope of a resale certificate? Depending on the
statements made on the resale certificate, the resale certificate may
authorize the buyer to purchase at wholesale all products or services
being purchased from a particular seller, or may authorize only selec-
ted products or services to be purchased at wholesale. The provisions
of the resale certificate may be limited to a single sales transac-
tion, or may apply to all sales transactions as long as the seller has
a recurring business relationship with the buyer. A "recurring busi-
ness relationship" means at least one sale transaction within a period
of 12 consecutive months. Whatever its form and/or purpose, the resale
certificate must be completed in its entirety and signed by a person
who 1s authorized to make such a representation on behalf of the buy-
er.

(b) Who may issue and sign certificates? The buyer may authorize
any person in its employ to issue and sign resale certificates on the
buyer's behalf. The buyer is, however, responsible for the information
contained on the resale certificate. A resale certificate is not re-
quired to be completed by every person ordering or making the actual
purchase of articles or services on behalf of the buyer. For example,
a construction company that authorizes only its bookkeeper to issue
resale certificates on its behalf may authorize both the bookkeeper
and a job foreman to purchase items under the provisions of the resale
certificate. The construction company is not required to provide, nor
is the seller required to obtain, a resale certificate signed by each
person making purchases on behalf of the construction company.

The buyer is responsible for educating all persons authorized to
issue and/or use the resale certificate on the proper use of the buy-
er's resale certificate privileges.

(3) Resale certificate renewal. Prior to July 1, 2008, resale
certificates must be renewed at least every four years. As of July 1,
2008, the requirement to renew resale certificates at least every four
years has been eliminated. The buyer must renew its resale certificate
whenever a change in the ownership of the buyer's business requires a
new tax registration. (See WAC 458-20-101 Tax registration and tax re-
porting.) The buyer may not make purchases under the authority of a
resale certificate bearing a tax registration number that has been
canceled or revoked by the department of revenue (department).

(4) Sales at wholesale. All sales are treated as retail sales un-
less the seller takes from the buyer a properly executed resale cer-
tificate. Resale certificates may only be used for sales at wholesale
and may not be used as proof of entitlement to retail sales tax exemp-
tions otherwise provided by law.

(a) When may a buyer issue a resale certificate? The buyer may
issue a resale certificate only when the property or services pur-
chased are:

(1) For resale in the regular course of the buyer's Dbusiness
without intervening use by the buyer;

(ii) To be used as an ingredient or component part of a new arti-
cle of tangible personal property to be produced for sale;

(iii) A chemical to be used in processing an article to be pro-
duced for sale (see WAC 458-20-113 on chemicals used in processing);

(iv) To be used in processing ferrosilicon that is subsequently
used in producing magnesium for sale;

(v) Provided to consumers as a part of competitive telephone
service, as defined in RCW 82.04.065;
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(vi) Feed, seed, seedlings, fertilizer, spray materials, or
agents for enhanced pollination including insects such as bees for use
in the federal conservation reserve program or its successor adminis-
tered by the United States Department of Agriculture; or

(vii) Feed, seed, seedlings, fertilizer, spray materials, or
agents for enhanced pollination including insects such as bees for use
by a farmer for producing for sale any agricultural product. (See WAC
458-20-210 on sales to and by farmers.)

(b) Required information. All resale certificates, whether paper
or nonpaper format, must contain the following information:

(1) The name and address of the buyer;

(ii) The uniform business identifier or tax registration number
of the buyer, if the buyer is required to be registered with the de-
partment;

(iii) The type of business;

(iv) The categories of items or services to be purchased at
wholesale, unless the buyer is in a business classification that may
present a blanket resale certificate as provided by the department by
rule;

(v) The date on which the certificate was provided;

(vi) A statement that the items or services purchased either are
purchased for resale in the regular course of business or are other-
wise purchased at wholesale; and

(vii) A statement that the buyer acknowledges that the buyer is
solely responsible for purchasing within the categories specified on
the certificate and that misuse of the resale certificate subjects the
buyer to a penalty of 50 percent of the tax due, in addition to the
tax, interest, and any other penalties imposed by law.

(c) Additional requirements for paper certificates. In addition
to the requirements stated in (b) of this subsection, paper certifi-
cates must contain the following:

(1) The name of the individual authorized to sign the certifi-
cate, printed in a legible fashion;

(ii) The signature of the authorized individual; and

(11i) The name of the seller. RCW 82.04.470.

(5) Seller's responsibilities. When a seller receives and accepts
from the buyer a resale certificate at the time of the sale, or has a
resale certificate on file at the time of the sale, or obtains a re-
sale certificate from the buyer within 120 days after the sale, the
seller is relieved of liability for retail sales tax with respect to
the sale covered by the resale certificate. The seller may accept a
legible fax, a duplicate copy of an original resale certificate, or a
certificate in a format other than paper.

(a) If the seller has not obtained an appropriate resale certifi-
cate or other acceptable documentary evidence (see subsection (8) of
this section), the seller is personally liable for the tax due unless
it can sustain the burden of proving through facts and circumstances
that the property was sold for one of the purposes set forth in sub-
section (4) (a) of this section. The department will consider all evi-
dence presented by the seller, including the circumstances of the
sales transaction itself, when determining whether the seller has met
its burden of proof. It is the seller's responsibility to provide the
information necessary to evaluate the facts and circumstances of all
sales transactions for which resale certificates are not obtained.
Facts and circumstances that should be considered include, but are not
necessarily limited to, the following:
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(1) The nature of the buyer's business. The items being purchased
at wholesale must be consistent with the buyer's business. For exam-
ple, a buyer having a business name of "Ace Used Cars" would generally
not be expected to be in the business of selling furniture;

(11i) The nature of the items sold. The items sold must be of a
type that would normally be purchased at wholesale by the buyer; and

(1ii) Additional documentation. Other available documents, such
as purchase orders and shipping instructions, should be considered in
determining whether they support a finding that the sales are sales at
wholesale.

(b) If the seller is required to make payment to the department,
and later is able to present the department with proper documentation
or prove by facts and circumstances that the sales in gquestion are
wholesale sales, the seller may in writing request a refund of the
taxes paid along with the applicable interest. Both the request and
the documentation or proof that the sales in question are wholesale
sales must be submitted to the department within the statutory time
limitations provided by RCW 82.32.060. (See WAC 458-20-229 Refunds.)
However, refer to (f) of this subsection in event of an audit situa-
tion.

(c) Timing requirements for single orders with multiple billings.
If a single order or contract will result in multiple billings to the
buyer, and the appropriate resale certificate was not obtained or on
file at the time the order was placed or the contract entered, the re-
sale certificate must be received by the seller within 120 days after
the first billing. For example, a subcontractor entering into a con-
struction contract for which it has not received a resale certificate
must obtain the certificate within 120 days of the initial construc-
tion draw request, even though the construction project may not be
completed at that time and additional draw requests will follow.

(d) Requirements for resale certificates obtained after 120 days
have passed. If the resale certificate is obtained more than 120 days
after the sale or sales in question, the resale certificate must be
specific to the sale or sales. The certificate must specifically iden-
tify the sales in question on its face, or be accompanied by other
documentation signed by the buyer specifically identifying the sales
in question and stating that the provisions of the accompanying resale
certificate apply. A nonspecific resale certificate that is not ob-
tained within 120 days is generally not, in and of itself, acceptable
proof of the wholesale nature of the sales in question. The resale
certificate and/or required documentation must be obtained within the
statutory time limitations provided by RCW 82.32.050.

(e) Examples. The following examples explain the seller's docu-
mentary requirements in typical situations when obtaining a resale
certificate more than 120 days after the sale. These examples should
be used only as a general guide. The tax results of other situations
must be determined after a review of all of the facts and circumstan-
ces.

(1) Beginning in January of vyear 1, MN Company regularly makes
sales to ABC Inc. In June of the same year, MN discovers ABC has not
provided a resale certificate. MN requests a resale certificate from
ABC and, as the resale certificate will not be received within 120
days of many of the past sales transactions, requests that the resale
certificate specifically identify those past sales subject to the pro-
visions of the certificate. MN receives a legible fax copy of an orig-
inal resale certificate from ABC on July 1lst of that year. Accompany-
ing the resale certificate is a memo providing a list of the invoice
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numbers for all past sales transactions through May 15th of that year.
This memo also states that the provisions of the resale certificate
apply to all past and future sales, including those listed. MN Company
has satisfied the requirement that it obtain a resale certificate spe-
cific to the sales in question.

(ii) XYZ Company makes three sales to MP Inc. in October of year
1 and does not charge retail sales tax. In the review of its resale
certificate file in April of the following year, XYZ discovers it has
not received a resale certificate from MP Inc. and immediately re-
quests a certificate. As the resale certificate will not be received
within 120 days of the sales in question, XYZ requests that MP provide
a resale certificate identifying the sales in question. MP provides
XYZ with a resale certificate that does not identify the sales in
question, but simply states "applies to all past purchases." XYZ Com-
pany has not satisfied its responsibility to obtain an appropriate re-
sale certificate. As XYZ failed to secure a resale certificate within
a reasonable period of time, XYZ must obtain a certificate specifical-
ly identifying the sales in question or prove through other facts and

circumstances that these sales are wholesale sales. (Refer to (a) of
this subsection for information on how a seller can prove through oth-
er facts and circumstances that a sale is a wholesale sale.) It re-

mains the seller's burden to prove the wholesale nature of the sales
made to a buyer if the seller has not obtained a valid resale certifi-
cate within 120 days of the sale.

(f) Additional time to secure documentation in audit situation.
If in event of an audit the department discovers that the seller has
not secured, as described in this subsection (5), the necessary resale
certificates and/or documentation, the seller will generally be al-
lowed 120 days in which to obtain and present appropriate resale cer-
tificates and/or documentation, or prove by facts and circumstances
the sales in question are wholesale sales. The time allotted to the
seller shall commence from the date the auditor initially provides the
seller with the results of the auditor's wholesale sales review. The
processing of the audit report will not be delayed as a result of the
seller's failure within the allotted time to secure and present appro-
priate documentation, or its inability to prove by facts and circum-
stances that the sales in question were wholesale sales.

(6) Penalty for improper use. Any buyer who uses a resale certif-
icate to purchase items or services without payment of sales tax and
who is not entitled to use the certificate for the purchase will be
assessed a penalty of 50 percent of the tax due on the improperly pur-
chased item or service. This penalty is in addition to all other tax-
es, penalties, and interest due, and can be imposed even if there was
no intent to evade the payment of retail sales tax. The penalty will
be assessed by the department and applies only to the buyer. However,
see subsection (12) of this section for situations in which the de-
partment may waive the penalty.

Persons who purchase articles or services for dual purposes
(i.e., some for their own consumption and some for resale) should re-
fer to subsection (11) of this section to determine whether they may
give a resale certificate to the seller.

(7) Resale certificate - suggested form. While there may be dif-
ferent forms of the resale certificate, all resale certificates must
satisfy the language and information requirements provided by RCW
82.04.470. The resale certificate is available on the department's in-
ternet site at http://dor.wa.gov, or can be obtained by calling the
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department's telephone information center at 360-705-6705 or by writ-
ing:

Taxpayer Services
Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478

A resale certificate may be in any other form that contains sub-
stantially the same information and language, except that certificates
provided in a format other than paper are not required to include the
printed name of the person authorized to sign the certificate, the
signature of the authorized individual, or the name of the seller.

Effective July 1, 2008, buyers also have the option of using a
Streamlined Sales and Use Tax Agreement Certificate of Exemption,
which has been modified for Washington state laws. It can also be
found on the department's internet site at http://dor.wa.gov.

(a) Buyer's responsibility to specify products or services pur-
chased at wholesale. RCW 82.04.470 requires the buyer making purchases
at wholesale to specify the kinds of products or services subject to
the provisions of the resale certificate. A buyer who will purchase
some of the items at wholesale, and consume and pay tax on some other
items being purchased from the same seller, must use terms specific
enough to clearly indicate to the seller what kinds of products or
services the buyer is authorized to purchase at wholesale.

(1) The buyer may list the particular products or services to be
purchased at wholesale, or provide general category descriptions of
these products or services. The terms used to describe these catego-
ries must be descriptive enough to restrict the application of the re-
sale certificate provisions to those products or services that the
buyer is authorized to purchase at wholesale. The following are exam-
ples of terms used to describe categories of products purchased at
wholesale, and businesses that may be eligible to use such terms on
their resale certificates:

(A) "Hardware" for use by a general merchandise or building mate-
rial supply store, "computer hardware" for use by a computer retailer;
(B) "Paint" or "painting supplies" for use by a general merchan-

dise or paint retailer, "automotive paint" for use by an automotive
repair shop; and

(C) "Building materials" or "subcontract work" for use by prime
contractors performing residential home construction, "wiring" or
"lighting fixtures" for use by an electrical contractor.

(ii) The buyer must remit retail sales tax on any taxable product
or service not listed on the resale certificate provided to the sell-
er. If the buyer gave a resale certificate to the seller and later
used an item listed on the certificate, or if the seller failed to
collect the sales tax on items not listed on the certificate, the buy-
er must remit the deferred sales or use tax due directly to the de-
partment.

(iii) RCW 82.08.050 provides that each seller shall collect from
the buyer the full amount of retail sales tax due on each retail sale.
If the department finds that the seller has engaged in a consistent
pattern of failing to properly charge sales tax on items not purchased
at wholesale (i.e., not listed on the resale certificate), it may hold
the seller liable for the uncollected sales tax.

(iv) Persons having specific questions regarding the use of terms
to describe products or services purchased at wholesale may submit
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their questions to the department for ruling. The department may be
contacted on the internet at http://dor.wa.gov/ or by writing:

Taxpayer Services
Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478

(b) Blanket resale certificates. A Dbuyer who will purchase at
wholesale all of the products or services being purchased from a par-
ticular seller will not be required to specifically describe the items
or item categories on the resale certificate. If the certificate form
provides for a description of the products or services being purchased
at wholesale the buyer may specify "all products and/or services" (or
make a similar designation). A resale certificate completed in this
manner is often described as a blanket resale certificate.

(1) The resale certificate used by the buyer must, in all cases,
be completed in its entirety. A resale certificate in which the sec-
tion for the description of the items being purchased at wholesale 1is
left blank by the buyer will not be considered a properly executed re-
sale certificate.

(ii) As of July 1, 2008, renewal or updating of blanket resale
certificates is not required as long as the seller has a recurring
business relationship with the buyer. A "recurring business relation-
ship" means at least one sale transaction within a period of 12 con-
secutive months.

To effectively administer this provision during an audit, the de-
partment will accept a resale certificate as evidence for wholesale
sales that occur within four years of the certificate's effective date
without evidence of sales transactions being made once every 12
months. For sales transactions made more than four vyears after the
date of the properly completed resale certificate, the seller must
substantiate that a recurring business relationship with the buyer has
occurred for any sales outside the period of more than four years af-
ter the effective date of the resale certificate.

(c) Resale certificates for single transactions. If the resale
certificate is used for a single transaction, the language and infor-
mation required of a resale certificate may be written or stamped upon
a purchase order or invoice. The language contained in a "single use"
resale certificate should be modified to delete any reference to sub-
sequent orders or purchases.

(d) Examples. The following examples explain the proper use of
types of resale certificates in typical situations. These examples
should be used only as a general guide. The tax status of other situa-
tions must be determined after a review of all of the facts and cir-
cumstances.

(1) ABC is an automobile repair shop purchasing automobile parts
for resale and tools for its own use from DE Supply. ABC must provide
DE Supply with a resale certificate limiting the certificate's appli-
cation to automobile part purchases. However, should ABC withdraw
parts from inventory to install in its own tow truck, deferred retail
sales tax or use tax must be remitted directly to the department. The
buyer has the responsibility to report deferred retail sales tax or
use tax upon any item put to its own use, including items for which it
gave a resale certificate and later used for its own use.

(ii) X Company is a retailer selling lumber, hardware, tools, au-
tomotive parts, and household appliances. X Company regularly purcha-
ses lumber, hardware, and tools from Z Distributing. While these prod-
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ucts are generally purchased for resale, X Company occasionally with-
draws some of these products from inventory for its own use. X Company
may provide Z Distributing with a resale certificate specifying "all
products purchased" are purchased at wholesale. However, whenever X
Company removes any product from inventory to put to its own use, de-
ferred retail sales tax or use tax must be remitted to the department.

(iii) TM Company is a manufacturer of electric motors. When mak-
ing purchases from its suppliers, TM issues a paper purchase order.
This purchase order contains the information required of a resale cer-
tificate and a signature of the person ordering the items on behalf of
TM. This purchase order includes a box that, if marked, indicates to
the supplier that all or certain designated items purchased are being
purchased at wholesale.

When the box indicating the purchases are being made at wholesale
is marked, the purchase order can be accepted as a resale certificate.
As TM Company's purchase orders are being accepted as resale certifi-
cates, they must be retained by the seller for at least five years.
(See WAC 458-20-254 Recordkeeping.)

(8) Other documentary evidence. Other documentary evidence may be
used by the seller and buyer in lieu of the resale certificate form
described in this section. However, this documentary evidence must
collectively contain the information and language generally required
of a resale certificate. The conditions and restrictions applicable to
the use of resale certificates apply equally to other documentary evi-
dence used in lieu of the resale certificate form in this section. The
following are examples of documentary evidence that will be accepted
to show that sales were at wholesale:

(a) Combination of documentary evidence. A combination of docu-
mentation kept on file, such as a membership card or application, and
a sales invoice or "certificate" taken at the point of sale with the
purchases listed, provided:

(1) The documentation kept on file contains all information re-
quired on a resale certificate, including, for paper certificates, the
names and signatures of all persons authorized to make purchases at
wholesale; and

(ii) The sales invoice or "certificate" taken at the point of
sale must contain the following:

(A) Language certifying the purchase is made at wholesale, with
acknowledgment of the penalties for the misuse of resale certificate
privileges, as generally required of a resale certificate; and

(B) The name and registration number of the buyer/business, and,
if a paper certificate, an authorized signature.

(b) Contracts of sale. A contract of sale that within the body of
the contract provides the language and information generally required
of a resale certificate. The contract of sale must specify the prod-
ucts or services subject to the resale certificate privileges.

(c) Other preapproved documentary evidence. Any other documentary
evidence that has been approved in advance and in writing by the de-
partment.

(9) Sales to nonresident buyers. If the buyer is a nonresident
who is not engaged in business in this state, but buys articles here
for the purpose of resale in the regular course of business outside
this state, the seller must take from the buyer a resale certificate
as described in this section. The seller may accept a resale certifi-
cate from an unregistered nonresident buyer with the registration num-
ber information omitted, provided the balance of the resale certifi-
cate is completed in its entirety. The resale certificate should con-

Certified on 1/15/2025 Page 61



tain a statement that the items are being purchased for resale outside

Washington.
(10) Sales to farmers. Farmers selling agricultural products only
at wholesale are not required to register with the department. (See

WAC 458-20-101 Tax registration and tax reporting.) When making whole-
sale sales to farmers (including farmers operating in other states),
the seller must take from the farmer a resale certificate as described
in this section. Farmers not required to be registered with the de-
partment may provide, and the seller may accept, resale certificates
with the registration number information omitted, provided the balance
of the certificates are completed in full. Persons making sales to
farmers should also refer to WAC 458-20-210 (Sales of tangible person-
al property for farming—Sales of agricultural products by farmers).

(11) Purchases for dual purposes. A buyer normally engaged in
both consuming and reselling certain types of tangible personal prop-
erty, and not able to determine at the time of purchase whether the
particular property purchased will be consumed or resold, must pur-
chase according to the general nature of his or her Dbusiness. RCW
82.08.130. If the buyer principally consumes the articles in question,
the buyer should not give a resale certificate for any part of the
purchase. If the buyer principally resells the articles, the buyer may
issue a resale certificate for the entire purchase. For the purposes
of this subsection, the term "principally" means greater than 50 per-
cent.

(a) Deferred sales tax liability. If the buyer gives a resale
certificate for all purchases and thereafter consumes some of the ar-
ticles purchased, the buyer must set up in his or her books of account
the value of the article used and remit to the department the applica-
ble deferred sales tax. The deferred sales tax liability should be re-
ported under the use tax classification on the buyer's excise tax re-
turn.

(i) Buyers making purchases for dual purposes under the provi-
sions of a resale certificate must remit deferred sales tax on all
products or services they consume. If the buyer fails to make a good
faith effort to remit this tax liability, the penalty for the misuse
of resale certificate privileges may be assessed. This penalty will
apply to the unremitted portion of the deferred sales tax liability.

A buyer will generally be considered to be making a good faith
effort to report its deferred sales tax liability if the buyer discov-
ers a minimum of 80 percent of the tax liability within 120 days of
purchase, and remits the full amount of the discovered tax liability
upon the next excise tax return. However, if the buyer does not satis-
fy this 80 percent threshold and can show by other facts and circum-
stances that it made a good faith effort to report the tax liability,
the penalty will not be assessed. Likewise, 1if the department can show
by other facts and circumstances that the buyer did not make a good
faith effort in remitting its tax liability the penalty will be as-
sessed, even if the 80 percent threshold is satisfied.

(ii) The following example illustrates the use of a resale cer-
tificate for dual-use purchases. This example should be used only as a
general guide. The tax status of other situations must be determined
after a review of all of the facts and circumstances. BC Contracting
operates both as a prime contractor and speculative builder of resi-
dential homes. BC Contracting purchases building materials from Seller
D that are principally incorporated into projects upon which BC acts
as a prime contractor. BC provides Seller D with a resale certificate
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and purchases all building materials at wholesale. BC must remit de-
ferred sales tax upon all building materials incorporated into the
speculative projects to be considered to be properly using its resale
certificate privileges. The failure to make a good faith effort to
identify and remit this tax liability may result in the assessment of
the 50 percent penalty for the misuse of resale certificate privileg-
es.

(b) Tax paid at source deduction. If the buyer has not given a
resale certificate, but has paid retail sales tax on all articles of
tangible personal property and subsequently resells a portion of the
articles, the buyer must collect the retail sales tax from its retail
customers as provided by law. When reporting these sales on the excise
tax return, the buyer may then claim a deduction in the amount the
buyer paid for the property resold.

(1) This deduction may be claimed under the retail sales tax
classification only. It must be identified as a "taxable amount for
tax paid at source" deduction on the deduction detail worksheet, which
must be filed with the excise tax return. Failure to properly identify
the deduction may result in the disallowance of the deduction. When
completing the local sales tax portion of the tax return, the deduc-
tion must be computed at the local sales tax rate paid to the seller,
and credited to the seller's tax location code.

(ii) The following example illustrates the tax paid at source de-
duction on or after July 1, 2008. This example should be used only as
a general guide. The tax status of other situations must be determined
after a review of all of the facts and circumstances. Seller A is lo-
cated 1in Spokane, Washington and purchases equipment parts for dual
purposes from a supplier located in Seattle, Washington. The supplier
ships the parts to Spokane. Seller A does not issue a resale certifi-
cate for the purchase, and remits retail sales tax to the supplier at
the Spokane tax rate. A portion of these parts are sold and shipped to
Customer B in Kennewick, with retail sales tax collected at the Kenne-
wick tax rate. Seller A must report the amount of the sale to Customer
B on its excise tax return, compute the local sales tax liability at
the Kennewick rate, and code this liability to the location code for
Kennewick (0302). Seller A would claim the tax paid at source deduc-
tion for the cost of the parts resold to Customer B, compute the local
sales tax credit at the Spokane rate, and code this deduction amount
to the location code for Spokane (3210).

(iii) Claim for deduction will be allowed only if the taxpayer
keeps and preserves records in support of the deduction that show the
names of the persons from whom such articles were purchased, the date
of the purchase, the type of articles, the amount of the purchase and
the amount of tax that was paid.

(iv) Should the buyer resell the articles at wholesale, or under
other situations where retail sales tax 1s not to be collected, the
claim for the tax paid at source deduction on a particular excise tax
return may result in a credit. In such cases, the department will is-
sue a credit notice that may be used against future tax liabilities.
However, a taxpayer may request in writing a refund from the depart-
ment.

(12) Waiver of penalty for resale certificate misuse. The depart-
ment may waive the penalty imposed for resale certificate misuse upon
finding that the use of the certificate to purchase items or services
by a person not entitled to use the certificate for that purpose was
due to circumstances beyond the control of the buyer. However, the use
of a resale certificate to purchase items or services for personal use
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outside of the business does not qualify for the waiver or cancella-
tion of the penalty. The penalty will not be waived merely because the
buyer was not aware of either the proper use of the resale certificate
or the penalty. In all cases the burden of proving the facts is upon
the buyer.

(a) Considerations for waiver. Situations under which a waiver of
the penalty will be considered by the department include, but are not
necessarily limited to, the following:

(1) The resale certificate was properly used to purchase products
or services for dual purposes; or the buyer was eligible to issue the
resale certificate; and the buyer made a good faith effort to discover
all of its deferred sales tax liability within 120 days of purchase;
and the buyer remitted the discovered tax liability upon the next ex-
cise tax return. (Refer to subsection (11) (a) (i) of this section for
an explanation of what constitutes "good faith effort.")

(ii) The certificate was issued and/or purchases were made with-
out the knowledge of the buyer, and had no connection with the buyer's
business activities. However, the penalty for the misuse of resale
certificate privileges may be applied to the person actually issuing
and/or using the resale certificate without knowledge of the buyer.

(b) One time waiver of penalty for inadvertent or unintentional
resale certificate misuse. The penalty prescribed for the misuse of
the resale certificate may be waived or canceled on a one time only
basis if such misuse was inadvertent or unintentional, and the item
was purchased for use within the business. If the department does
grant a one time waiver of the penalty, the buyer will be provided
written notification at that time.

(c) Examples. The following are examples of typical situations
where the 50 percent penalty for the misuse of resale privileges will
or will not be assessed. These examples should be used only as a gen-
eral guide. The tax status of other situations must be determined af-
ter a review of all of the facts and circumstances.

(1) ABC Manufacturing purchases electrical wiring and tools from
X Supply. The electrical wiring is purchased for dual purposes, i.e.,
for resale and for consumption, with more than 50 percent of the wir-
ing purchases becoming a component of items that ABC manufactures for
sale. ABC Manufacturing issues a resale certificate to X Supply speci-
fying "electrical wiring" as the category of items purchased for re-
sale. ABC regularly reviews 1its purchases and remits deferred sales
tax upon the wiring it uses as a consumer.

ABC is subsequently audited by the department and it is discov-
ered that ABC Manufacturing failed to remit deferred sales tax upon
three purchases of wiring for consumption. The unreported tax liabili-
ty attributable to these three purchases is less than five percent of
the total deferred sales tax liability for wiring purchases made from
X Supply. It is also determined that the failure to remit deferred
sales tax upon these purchases was merely an oversight. The 50 percent
penalty for the misuse of resale certificate privileges does not ap-
ply, even though ABC failed to remit deferred sales tax on these pur-
chases. The resale certificate was properly issued, and ABC remitted
to the department more than 80 percent of the deferred sales tax lia-
bility for wiring purchases from X Supply.

(ii) During a routine audit examination of a jewelry store, the
department discovers that a dentist has provided a resale certificate
for the purchase of a necklace. This resale certificate indicates that
in addition to operating a dentistry practice, the dentist also sells
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jewelry. The resale certificate contains the information required un-
der RCW 82.04.470.

Upon further investigation, the department finds that the dentist
is not engaged in selling Jjewelry. The department will look to the
dentist for payment of the applicable retail sales tax. In addition,
the dentist will be assessed the 50 percent penalty for the misuse of
resale certificate privileges. The penalty will not be waived or can-
celed as the dentist misused the resale certificate privileges to pur-
chase a necklace for personal use.

(iii) During a routine audit examination of a computer dealer, it
is discovered that a resale certificate was obtained from a bookkeep-
ing service. The resale certificate was completed in its entirety and
accepted by the dealer. Upon further investigation it is discovered
that the bookkeeping service had no knowledge of the resale certifi-
cate, and had made no payment to the computer dealer. The employee who
signed the resale certificate had purchased the computer for personal
use, and had personally made payment to the computer dealer.

The 50 percent penalty for the misuse of the resale certificate
privileges will be waived for the bookkeeping service. The bookkeeping
service had no knowledge of the purchase or unauthorized use of the
resale certificate. However, the department will look to the employee
for payment of the taxes and the 50 percent penalty for the misuse of
resale certificate privileges.

(iv) During an audit examination it is discovered that XYZ Corpo-
ration, a duplicating company, purchased copying equipment for its own
use. XYZ Corporation issued a resale certificate to the seller despite
the fact that XYZ does not sell copying equipment. XYZ also failed to
remit either the deferred sales or use tax to the department. As a re-
sult of a previous investigation by the department, XYZ had been in-
formed in writing that retail sales and/or use tax applied to all such
purchases. The 50 percent penalty for the misuse of resale certificate
privileges will be assessed. XYZ was not eligible to provide a resale
certificate for the purchase of copying equipment, and had previously
been so informed. The penalty will apply to the unremitted deferred
sales tax liability.

(v) AZ Construction issued a resale certificate to a building ma-
terial supplier for the purchase of "pins" and "loads." The "pins" are
fasteners that become a component part of the finished structure. The
"load" is a powder charge that is used to drive the "pin" into the ma-
terials being fastened together. AZ Construction is informed during
the course of an audit examination that it is considered the consumer
of the "loads" and may not issue a resale certificate for its purchase
thereof. AZ Construction indicates that it was unaware that a resale
certificate could not be issued for the purchase of "loads," and there
is no indication that AZ Construction had previously been so informed.

The failure to be aware of the proper use of the resale certifi-
cate is not generally grounds for waiving the 50 percent penalty for
the misuse of resale certificate privileges. However, AZ Construction
does qualify for the "one time only" waiver of the penalty as the mis-
use of the resale certificate privilege was unintentional and the
"loads" were purchased for use within the business.

[Statutory Authority: RCW 82.01.060 and 82.32.300. WSR 23-14-002, §
458-20-102A, filed 6/21/23, effective 7/22/23. Statutory Authority:
RCW 82.32.300, 82.01.060(2), 82.32.780, and 82.32.783. WSR 11-12-021,
§ 458-20-102A7, filed 5/24/11, effective 6/24/11.]
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WAC 458-20-103 Gift certificates—Sale deemed to occur and re-
tail sales tax collected at time of redemption. (1) Tax timing. A
purchase of a product, as defined in RCW 82.32.023, or services made
through the redemption of a gift certificate or gift card is deemed to
occur for retail sales tax purposes at the time the certificate or
card is actually redeemed for the product or services. Retail sales
tax must be collected at the time of redemption.

(2) Tax measure. The measure of the tax 1is the total selling
price of the product or services at the time of the redemption, in-
cluding the redemption value of the certificate, or any part thereof,
which is applied toward the selling price. See RCW 82.08.010 for the
definition of selling price.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 20-14-092, §
458-20-103, filed 6/30/20, effective 7/31/20. Statutory Authority: RCW
82.32.300. WSR 82-12-021 (Order ET 82-2), § 458-20-103, filed 5/25/82;
Order ET 70-3, § 458-20-103 (Rule 103), filed 5/29/70, effective
7/1/70.]

WAC 458-20-104 Small business tax relief based on income of
business. (1) Introduction. This rule explains the business and occu-
pation (B&0) tax credit for small Dbusinesses provided by RCW
82.04.4451. This credit is commonly referred to as the small business
B&O tax credit or small business credit (SBC). The amount of small
business B&0O tax credit available on a tax return can increase or de-
crease, depending on the reporting frequency of the account and the
net B&0O tax liability for that return. This rule also explains the
public utility tax income exemption provided by RCW 82.16.040. The
public utility tax exemption is a fixed amount, or threshold, based on
the reporting frequency assigned to the account. Readers should refer
to WAC 458-20-22801 (Tax reporting frequency—Forms) for an explana-
tion of how the department of revenue (department) assigns a particu-
lar reporting frequency to each account. Readers may also want to re-
fer to WAC 458-20-101 for an explanation of Washington's tax registra-
tion and tax reporting requirements.

This rule provides examples that identify a number of facts and
then state a conclusion regarding the applicability of the income ex-
emption for the public utility tax or small business B&0O tax credit.
These examples should be used only as a general guide. The tax results
of other situations must be determined after a review of all facts and
circumstances.

(2) The public utility tax income exemption. Persons subject to
public utility tax (PUT) are exempt from payment of this tax for any
reporting period in which the gross taxable amount reported under the
combined total of all public utility tax classifications does not
equal or exceed the maximum exemption for the assigned reporting peri-
od. Per RCW 82.16.040, the public utility tax exemption amounts are:

for taxpayers reporting
monthly. . ............. $2,000 per month

for taxpayers reporting
quarterly. ............. $6,000 per quarter

for taxpayers reporting
annually. .............. $24,000 per annum

(a) What if the taxable income equals or exceeds the maximum ex-
emption? If the taxable income for a reporting period equals or ex-
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ceeds the maximum exemption, tax must be remitted on the full taxable
amount.

(b) How does the exemption apply if a business does not operate
for the entire tax reporting period? The public utility tax maximum
exemptions apply to the entire tax reporting period, even though the
business may not have operated during the entire period.

(c) Do taxable amounts for B&0O tax or other taxes affect this ex-
emption? The public utility tax exemption is not affected by taxable
amounts reported in the B&0O tax section or any of the other tax sec-
tions of the tax return.

(d) Example - How is the public utility tax exemption applied-?
Taxpayer registers with the department and is assigned a quarterly tax
reporting frequency. Taxpayer begins business activities on February
l1st. During the two months of the first quarter that the taxpayer is
in business, taxpayer's public utility gross income is $7,000. After
deductions provided by chapter 82.16 RCW (Public utility tax) are com-
puted, the total taxable amount is $5,000. In this case, the taxpayer
does not owe any public utility tax Dbecause the taxable amount of
$5,000 is less than the $6,000 exemption threshold for quarterly tax-
payers. The fact that the taxpayer was in business during only two
months out of the three months in the quarter has no effect on the
threshold amount. However, 1f there were no deductions available to
the taxpayer, the taxable amount would have been $7,000. The public
utility tax would then have been due on the full taxable amount of
$7,000.

(3) The small business B&0O tax credit. Persons subject to the B&O
tax may be eligible to claim a small business B&0O tax credit against
the amount of B&O tax otherwise due. The small business B&O tax credit
operates completely independent of the public utility tax exemption
described above in subsection (2) of this rule. RCW 82.04.4451 author-
izes the department to create a tax credit table for use by all tax-
payers when determining the amount of their small business B&O tax
credit. Taxpayers must use the tax credit table to determine the ap-
propriate amount of their small business B&0O tax credit. A tax credit
table for each of the monthly, quarterly, and annual reporting fre-
quencies can be found on the department's internet site at dor.wa.gov.

The statute provides that taxpayers who use the tables will not
owe any more tax than if they used the statutory credit formula to de-
termine the amount of the credit. For taxpayers that file electroni-
cally, the department will automatically calculate the small business
credit when the taxpayer completes the online return.

Effective January 1, 2023, section 1, chapter 295, Laws of 2022
amended RCW 82.04.4451. Prior to that amendment the small Dbusiness
credit was calculated at a maximum of $70 multiplied by the number of
months in the reporting period for all eligible taxpayers. As a result
of the amendment, taxpayers that report at least 50 percent (i.e., 50
percent or greater) of their total B&O taxable amount under RCW
82.04.255 (real estate Dbrokers), RCW 82.04.290 (2) (a) (service and
other activities), and RCW 82.04.285 (contests of chance) have their
maximum credit increased to $160 multiplied by the number of months in
the reporting period. (A few examples of businesses that generally
have taxable amounts to report under RCW 82.04.290 (2) (a) are for-
profit hospitals, for-profit research and development, accountants,
attorneys, dentists, Jjanitors, and landscape architects. Please see
WAC 458-20-224, Service and other business activities for information
and more examples of who should report under the service and other
classification of the B&0O tax.)
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For taxpayers that do not report at least 50 percent of their B&O
taxable amount under RCW 82.04.255, 82.04.290, and 82.04.285, prior to
the amendment the small business credit was calculated at a maximum of
$35 multiplied by the number of months in the reporting period. As a
result of the amendment, the maximum credit increased to $55 multi-
plied by the number of months in the reporting period.

(a) How is the credit applied if a business does not operate dur-
ing the entire tax reporting period? The small business B&0O tax credit
applies to the entire reporting period, even though the business may
not have been operating during the entire period.

(b) Can a husband and wife or partners in a state registered do-
mestic partnership both take the credit? Spouses or state registered
domestic partners operating distinct and separate businesses are each
eligible for the small business B&0O tax credit. For both spouses or
both domestic partners to qualify, each must have a separate tax re-
porting number and file his or her own business tax returns.

(c) How do I determine the amount of the credit? Taxpayers eligi-
ble for the small business B&0O tax credit must follow the steps out-
lined in subsection (5) of this rule to determine the amount of credit
available. Taxpayers who have other B&0O tax credits to apply on a tax
return, in addition to the small business B&0O tax credit, may use the
multiple B&O tax credit worksheet in subsection (4) of this rule be-
fore determining the amount of small business B&0O tax credit availa-
ble.

(d) Can I carryover the small business B&0 tax credit to future
tax reporting periods? Use of the small business B&0O tax credit may
not result in a B&0O tax liability of less than zero, and thus there
will be no unused credit.

(e) Do I have to report and pay retail sales tax even if I do not
owe any B&0 tax? Persons making retail sales must collect and pay all
applicable retail sales taxes even if B&0O tax is not due. There is no
comparable retail sales tax exemption.

(4) Multiple business and occupation tax credit worksheet. The
small business B&0O tax credit should be computed after claiming any
other B&0O tax credits available under Title 82 RCW (Excise taxes). Ex-
amples of other B&O tax credits to be taken before computing the small
business B&0O tax credit include the multiple activities tax credit and
commute trip reduction credit. The following multiple B&O tax credit
worksheet describes the process taxpayers must follow to apply credits
in the appropriate order. Refer to subsection (6) of this rule for an
example illustrating the use of the multiple B&0O tax credit worksheet.

MULTIPLE B&O TAX CREDIT WORKSHEET

1. Determine the total Business and Occupation (B&O) tax due from the B&O section of your
excise tax return. $

2. Add together the credit amounts taken for:

Multiple Activities Tax Credit from Schedule C (if applicable). $
(Add any other B&O tax credits from Title 82 RCW that will be applied to this return

period.) + $
Total (Enter 0 if none of these credits are being taken.) $

3. Subtract line 2 from line 1. This is the total B&O tax allowable for the Small Business Credit.

4. Find the specific tax credit table (Table 1 or Table 2) appropriate for the business activities and B&O
taxable amounts on your excise tax return. Next, find the tax credit table which matches the reporting
frequency assigned to the account. Then find the range of amounts which includes your total B&O tax
due (see line three above).
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MULTIPLE B&O TAX CREDIT WORKSHEET

5.  Read across to the next column. This is the amount of the Small Business Credit to be used on the
excise tax return. $

(5) Using the tax credit table to determine your small business
B&O tax credit. The following steps explain how to use the small busi-
ness B&0O tax credit table:

(a) Step one. Determine the total B&0O tax amount due from the ex-
cise tax return. This amount will normally be the total of the tax
amounts due calculated for each classification in the B&0O tax section
of the excise tax return. However, 1f additional B&0O tax credits will
be taken on the return, refer to subsection (4) of this rule and the
multiple B&O tax credit worksheet before going to step two.

(b) Step two. Find the B&O taxable amounts on the return reported
under RCW 82.04.255 (real estate brokers), RCW 82.04.290 (2) (a) (serv-
ice and other activities), and RCW 82.04.285 (contests of chance) then
add them together. Divide that sum result by the total amount of all
B&O taxable amounts reported on the return. If the result indicates 50
percent or greater of the total of all B&O taxable amounts came from
activities reported under RCW 82.04.255, 82.04.290 (2) (a), and
82.04.285 combined, use Table 1 of the small business B&0O tax credit
table. If the result indicates less than 50 percent of the total of
all B&O taxable amounts came from activities reported under RCW
82.04.255, 82.04.290 (2) (a), and 82.04.285 combined, wuse Table 2 of
the small business B&O tax credit table.

(c) Step three. Find the small business B&0O tax credit table that
matches the assigned reporting frequency, monthly, quarterly, or annu-
al.

(d) Step four. Find the "If your net B&O tax is" column of the
tax credit table and come down the column until you find the range of
amounts which includes the total B&0O tax due figure obtained from the
excise tax return or multiple B&O tax credit worksheet.

(e) Step five. Read across to the "Your SBC is" column. The fig-
ure shown is the amount of the small business B&0O tax credit that can
be claimed on the "Small Business B&0O Tax Credit" line in the "Cred-
its" section of the excise tax return.

(6) Examples - Using the "Multiple B&0O Tax Credit Worksheet" and
the tax credit tables.

(a) Using the "Multiple B&0O Tax Credit Worksheet." Assume that
ABC reports quarterly. This quarter, ABC reports $190 under the whole-
saling classification and $70 under the manufacturing classification
for a total B&O tax liability of $260. ABC completes Schedule C, and
determines it is entitled to a multiple activities tax credit (MATC)
of $70. Using the multiple B&O tax credit worksheet, ABC enters $260
on line one, enters $70 on line two, and enters $190 on line three
(line two subtracted from line one). Line three, $190 is the total B&O
tax. ABC will use this amount to determine whether it is eligible for
a small business B&0O tax credit.

(b) Using the small business B&0O tax credit tables. Assume the
facts are the same as in the previous example in subsection (6) (a) of
this rule. After completing the multiple B&O tax credit worksheet, ABC
has $190 of B&O tax liability left for potential application of the
small business B&0O tax credit. ABC does not have any business activity
taxable under RCW 82.04.255 (real estate brokers), RCW 82.04.290
(2) (a) (service and other activities), or RCW 82.04.285 (contests of
chance), so the ratio of those combined taxable amounts compared to
the total of all B&0O taxable amounts on the return is not 50 percent
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or greater. ABC will refer to Table 2 of the quarterly small business
B&O tax credit table to find the "If your net B&O tax is" column. Fol-
lowing down that column, ABC finds the tax range of at least $190 but
less than $195 and follows the row to the "Your SBC is" column on the
right, which indicates a credit in the amount of $140. Before calcu-
lating the total amount of tax due for the return, ABC enters its
small business B&O tax credit of $140 in the "Credits" section of the
return.

For taxpayers that file electronically, the department will auto-
matically calculate the small business credit when the taxpayer com-
pletes the online return.

[Statutory Authority: RCW 82.32.045, 82.04.4451, and 82.01.060. WSR
23-08-081, § 458-20-104, filed 4/5/23, effective 5/6/23. Statutory Au-
thority: RCW 82.32.300 and 82.01.060(2). WSR 10-23-058, § 458-20-104,
filed 11/12/10, effective 12/13/10. Statutory Authority: 2009 ¢ 521.
WSR 10-09-050, § 458-20-104, filed 4/15/10, effective 5/16/10. Statu-
tory Authority: RCW 82.32.300 and 82.01.060(2). WSR 04-14-052, §
458-20-104, filed 6/30/04, effective 7/31/04. Statutory Authority: RCW
82.32.300. WSR 98-16-019, § 458-20-104, filed 7/27/98, effective
8/27/98; WSR 97-08-050, § 458-20-104, filed 3/31/97, effective 5/1/97;
WSR 95-07-088, § 458-20-104, filed 3/17/95, effective 4/17/95; WSR
83-07-034 (Order ET 83-17), § 458-20-104, filed 3/15/83; Order ET
70-3, § 458-20-104 (Rule 104), filed 5/29/70, effective 7/1/70.]

WAC 458-20-105 Employees distinguished from persons engaging in
and operating a business. (1) Introduction. The Revenue Act imposes
taxes on persons engaged in taxable business activity, which does not
include persons acting solely in the capacity of employees. This rule
states the conditions that serve to indicate whether a person is en-
gaging in and operating a business or is an employee.

(2) Right to control. While no one factor definitely determines
employee status, the most important consideration is the employer's
right to control the employee. The right to control is not limited to
controlling the result of the work to be accomplished, but includes
controlling the details and means by which the work is accomplished.
In cases of doubt about employee status the pertinent facts may be
submitted to the department of revenue for a specific ruling.

(3) Persons engaging in and operating a business. A person oper-
ating a business 1is a business entity that is engaging in business.
The term "engaging in business" includes commencing, conducting, or
continuing in business and also the exercise of corporate or franchise
powers as well as liquidating a business when the liquidators thereof
hold themselves out to the public as conducting such business. RCW
82.04.150. Engaging in business also includes the act of transferring,
selling or otherwise dealing in real or personal property, or the ren-
dition of services, for consideration except as an employee. The fol-
lowing conditions will serve to indicate that a person is engaging in
and operating a business.

If a person is:

(a) Holding oneself out to the public as engaging in business
with respect to dealings in real or personal property, or 1in respect
to the rendition of services;

(b) Entitled to receive the gross income of the business or any
part thereof;
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(c) Liable for business losses or the expense of conducting a
business, even though such expenses may ultimately be reimbursed by a
principal;

(d) Controlling and supervising others, and being personally lia-
ble for their payroll, as a part of engaging in business;

(e) Employing others to carry out duties and responsibilities re-
lated to the engaging in Dbusiness and being personally liable for
their pay;

(f) Filing a statement of business income and expenses (Schedule
C) for federal income tax purposes;

(g) A party to a written contract, the intent of which estab-
lishes the person to be an independent contractor;

(h) Paid a gross amount for the work without deductions for em-
ployment taxes (such as Federal Insurance Contributions Act, Federal
Unemployment Tax Act, and similar state taxes).

(4) Employees. The following conditions indicate that a person is
an employee.

If the person:

(a) Receives compensation, which is fixed at a certain rate per
day, week, month or year, or at a certain percentage of business ob-
tained, payable in all events;

(b) Is employed to perform services in the affairs of another,
subject to the other's control or right to control, and includes hired
household employees that may cook, c¢lean, provide nanny-care, oOr
grounds maintenance;

(c) Has no liability for the expenses of maintaining an office or
other place of business, or any other overhead expenses or for compen-
sation of employees;

(d) Has no liability for losses or indebtedness incurred in the
conduct of the business;

(e) Is generally entitled to fringe benefits normally associated
with an employer-employee relationship, e.g., paid wvacation, sick
leave, insurance, and pension benefits;

(f) Is treated as an employee for federal tax purposes;

(g) Is paid a net amount after deductions for employment taxes,
such as those identified in subsection (3) (h) of this rule.

(5) Full-time life insurance salespersons. RCW 82.04.360 provides
that individuals performing services as full-time 1life insurance
salespersons, as provided in section 3121 (d) (3) (ii) of the Internal
Revenue Code, will be considered employees. Treatment as an employee
under this subsection (5) applies only to persons engaged in the full-
time sale of 1life insurance. The status of other persons, including
others listed in section 3121(d) of the Internal Revenue Code, will be
determined according to the provisions of subsections (1) through (4)
of this rule. For information on the taxability of insurance produc-
ers, adjusters, title insurance agents, and surplus line brokers refer
to WAC 458-20-164.

(6) Operators of rented or owned equipment. Persons who furnish
equipment on a rental or other basis for a charge and who also furnish
the equipment operators, are engaging in and operating a business and
are not employees of their customers. Likewise, persons who furnish
materials and the labor necessary to install or apply the materials,
or produce something from the materials, are presumed to be engaging
in and operating a business and not to be employees of their custom-
ers.

(7) Casual laborers. Persons regularly performing odd job carpen-
try, painting or paperhanging, plumbing, bricklaying, electrical work,
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cleaning, yard work, etc., for the public generally are presumed to be
engaging in and operating a business. The burden of proof is on such
persons to show otherwise. For tax registration and tax reporting re-
quirements refer to WAC 458-20-101. Readers may also want to contact
the Washington state employment security department or the Internal
Revenue Service for additional information.

(8) Corporations, Jjoint ventures, or individuals acting as a
unit. A corporation, Jjoint venture, partnership, limited 1liability
corporation, or any other group of individuals acting as a unit, is
not an employee.

(9) Booth renters. For purposes of the business and occupation
tax a "booth renter," as defined in RCW 82.04.360, is considered to be
engaging in and operating a business and not an employee.

(a) A "booth renter" is any person who:

(1) Performs cosmetology, barbering, esthetics, or manicuring
services for which a license 1is required pursuant to chapter 18.16
RCW; and

(ii) Pays a fee for the use of salon or shop facilities and re-
ceives no compensation or other consideration from the owner of the
salon or shop for the services performed.

(b) For the taxability of amounts received for the rental or 1li-
censing of real estate refer to WAC 458-20-118. Refer to WAC
458-20-200 for the taxability of amounts received for leased depart-
ments.

(10) Personal chefs. Personal chefs are engaging in and operating
a business as independent contractors. They prepare meals for consump-
tion at their clients' homes. Personal chefs typically serve multiple
clients, working with the clients to create personalized meal plans
based on the client's specific dietary requirements or requests. The
meals may be prepared in the client's home or in a commercial kitchen
and delivered to the client's home. Personal chefs may also prepare
meals for social events, such as dinner parties, cocktail parties, en-
gagement parties, weddings, or receptions.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 15-20-020, §
458-20-105, filed 9/25/15, effective 10/26/15. Statutory Authority:
RCW 82.32.300. WSR 92-06-082, § 458-20-105, filed 3/4/92, effective
4/4/92; WSR 89-16-080 (Order 89-10), § 458-20-105, filed 8/1/89, ef-
fective 9/1/89; Order ET 70-3, § 458-20-105 (Rule 105), filed 5/29/70,
effective 7/1/70.]

WAC 458-20-106 Casual or isolated sales—Business reorganiza-
tions. A casual or isolated sale is defined by RCW 82.04.040 as a
sale made by a person who is not engaged in the business of selling
the type of property involved. Any sales which are routine and contin-
uous must be considered to be an integral part of the business opera-
tion and are not casual or isolated sales.

Furthermore, persons who hold themselves out to the public as
making sales at retail or wholesale are deemed to be engaged in the
business of selling, and sales made by them of the type of property
which they hold themselves out as selling, are not casual or isolated
sales even though such sales are not made frequently.

In addition the sale at retail by a manufacturer or wholesaler of
an article of merchandise manufactured or wholesaled by him is not a
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casual or isolated sale, even though he may make but one such retail
sale.

Business and Occupation Tax

The business and occupation tax does not apply to casual or iso-
lated sales.

Retail Sales Tax

The retail sales tax applies to all casual or isolated retail
sales made by a person who is engaged in the business activity; that
is, a person required to be registered under WAC 458-20-101. Persons
not engaged in any business activity, that is, persons not required to
be registered under WAC 458-20-101, are not required to collect the
retail sales tax upon casual or isolated sales.

However, persons 1in business as selling agents who are author-
ized, engaged or employed to sell or call for bids on tangible person-
al property belonging to another, and so selling or calling, are
deemed to be sellers, and shall collect the retail sales tax upon all
retail sales made by them. The tax applies to all such sales even
though the sales would have been casual or isolated sales if made di-
rectly by the owner of the property sold.

A transfer of capital assets to or by a business is deemed not
taxable to the extent the transfer is accomplished through an adjust-
ment of the beneficial interest in the business. The following exam-
ples are instances when the tax will not apply.

(1) Transfers of capital assets between a corporation and a whol-
ly-owned subsidiary, or between wholly-owned subsidiaries of the same
corporation.

(2) Transfers of capital assets by an individual or by a partner-
ship to a corporation, or by a corporation to another corporation in
exchange for capital stock therein.

(3) Transfers of capital assets by a corporation to its stock-
holders in exchange for surrender of capital stock.

(4) Transfers of capital assets pursuant to a reorganization un-
der 26 U.S.C Section 368 of the Internal Revenue Code, when capital
gain or ordinary income is not realized.

(5) Transfers of capital assets to a partnership or joint wventure
in exchange for an interest in the partnership or joint venture; or by
a partnership or Jjoint venture to its members in exchange for a pro-
portional reduction of the transferee's interest in the partnership or
joint venture.

(6) Transfer of an interest in a partnership by one partner to
another; and transfers of interests in a partnership to third parties,
when one or more of the original partners continues as a partner, or
owner.

The burden is upon the taxpayer to establish the facts concerning
the adjustment of the beneficial interest in the business when exemp-
tion is claimed.

Use Tax

The use tax applies upon the use of any property purchased at a
casual retail sale without payment of the retail sales tax, unless ex-
empt by law. Uses which are exempt from the use tax are set out in RCW
82.12.030.

Where there has been a transfer of the capital assets to or by a
business, the use of such property is not deemed taxable to the extent
the transfer was accomplished through an adjustment of the beneficial
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interest in the business, provided, the transferor previously paid
sales or use tax on the property transferred. (See the exempt situa-
tions listed under the retail sales tax subdivision of this rule.)

[Statutory Authority: RCW 82.32.300. WSR 83-07-034 (Order ET 83-17), §
458-20-106, filed 3/15/83; Order ET 75-1, § 458-20-106, filed 5/2/75;
Order ET 74-1, § 458-20-106, filed 5/7/74; Order ET 70-3, § 458-20-106
(Rule 106), filed 5/29/70, effective 7/1/70.]

WAC 458-20-107 Requirement to separately state sales tax—Adver-
tised prices including sales tax. (1) Introduction. Under the provi-
sions of RCW 82.08.020 the retail sales tax 1is to be collected and
paid upon retail sales, measured by the selling price.

(2) Retail sales tax separately stated. RCW 82.08.050 specifical-
ly requires that the retail sales tax must be stated separately from
the selling price on any sales invoice or other instrument of sale,
i.e., contracts, sales slips, and/or customer billing receipts. (For
an exception covering food and beverage receipts, see WAC 458-20-124,
Restaurants, cocktail bars, taverns and similar businesses.) This 1is
required even though the seller and buyer may know and agree that the
price gquoted 1is to include state and local taxes, including the retail
sales tax.

(a) The law creates a "conclusive presumption" that, for purposes
of collecting the tax and remitting it to the state, the selling price
quoted does not include the retail sales tax. This presumption is not
overcome or rebutted by any written or oral agreement between seller
and buyer.

(b) Selling prices may be advertised as including the tax, and in
such cases, the advertised price is not the taxable selling price.

(3) Advertising prices including tax.

(a) RCW 82.08.055 provides that a seller may advertise prices as
including the sales tax or that the seller is paying the sales tax un-
der the following conditions:

(i) The words "tax included" are stated immediately following the
advertised price in print size at least half as large as the adver-
tised price print size, unless the advertised price is one in a listed
series;

(ii) When advertised prices are listed in series, the words "tax
included in all prices" are placed conspicuously at the head of the
list in the same print size as the list;

(iii) If the price is advertised as including tax, the price lis-
ted on any price tag must be shown in the same way; and

(iv) All advertised prices and the words "tax included" are sta-
ted in the same medium, whether oral or wvisual, and if oral, in sub-
stantially the same inflection and volume.

(b) If these conditions are satisfied, as applicable, then price
lists, reader boards, menus, and other price information mediums need
not reflect the item price and separately show the actual amount of
sales tax being collected on any or all items.

(c) The scope and intent of the foregoing is that buyers have the
right to know whether retail sales tax is being included in advertised
prices or not and that the tax is not to be used for the competitive
advantage or disadvantage of retail sellers.
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[Statutory Authority: RCW 82.32.300, 82.01.060(2), 82.08.050, and 2013
2nd sp.s. ¢ 13. WSR 14-01-050, § 458-20-107, filed 12/12/13, effective
1/12/14. Statutory Authority: RCW 82.32.300, 82.01.060(2), and
82.08.050. WSR 08-14-021, § 458-20-107, filed 6/20/08, effective
7/21/08. Statutory Authority: RCW 82.32.300. WSR 90-10-080, S
458-20-107, filed 5/2/90, effective 6/2/90; WSR 86-03-016 (Order ET
86-1), § 458-20-107, filed 1/7/86; WSR 83-07-034 (Order ET 83-17), §
458-20-107, filed 3/15/83; Order ET 70-3, § 458-20-107 (Rule 107),
filed 5/29/70, effective 7/1/70.]

WAC 458-20-108 Selling price—Credit card service fees, foreign
currency, discounts, patronage dividends. (1) Introduction. This rule
explains "selling price" and what is included in the selling price
when discounts, coupons, rebates, or foreign currency are used. This
rule also provides tax guidance for credit card service fees, patron-
age dividends, and payments for "make ready" services.

(a) Other rules that may apply. Readers may also want to refer to
other rules for additional information, including those in the follow-
ing list:

(i) WAC 458-20-107, Requirement to separately state sales tax—
Advertised prices including sales tax.

(ii) WAC 458-20-211, Leases or rentals of tangible personal prop-
erty, bailments.

(iii) WAC 458-20-247, Trade-ins, selling price, sellers' tax
measures.

(iv) WAC 458-20-278, Returned goods, defective goods—Motor vehi-
cle lemon law.

(b) Examples: Examples found in this rule identify a number of
facts and then state a conclusion. These examples should be used only
as a general guide. The tax results of other situations must be deter-
mined after a review of all facts and circumstances.

(2) What is included in the "selling price"? RCW 82.08.010 states
that "selling price" includes "sales price." "Sales price" means the
total amount of consideration, except separately stated trade-in prop-
erty of like kind, including cash, credit, property, and services, for
which tangible personal property, extended warranties, digital goods,
digital codes, digital automated services, or other services or any-
thing else defined as a "retail sale" under RCW 82.04.050 are sold,
leased, or rented, valued in money, whether received in money or oth-
erwise. No deduction from the total amount of consideration is allowed
for the following:

(a) The seller's cost of the property sold;

(b) The cost of materials used, labor or service cost, interest,
losses, costs of transportation to the seller, taxes 1imposed on the
seller, and any other expense of the seller;

(c) Charges by the seller for any services necessary to complete
the sale other than delivery and installation charges;

(d) Delivery charges; and

(e) Installation charges.

(3) When is third-party consideration included in the "selling
price"? The "selling price" or "sales price" includes consideration
received by the seller from a third party if:
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(a) The seller actually receives consideration from a party other
than the buyer, and the consideration is directly related to a price
reduction or discount on the sale;

(b) The seller has an obligation to pass the price reduction or
discount through to the buyer;

(c) The amount of the consideration attributable to the sale 1is
fixed and determinable by the seller at the time of sale of an item to
the buyer; and

(d) One of the following criteria is met:

(1) The buyer presents a coupon, certificate, or other documenta-
tion to the seller to claim a price reduction or discount where the
coupon, certificate, or documentation is authorized, distributed, or
granted by a third party with the understanding that the third party
must reimburse any seller to whom the coupon, certificate, or documen-
tation is presented;

(ii) The price reduction or discount is identified as a third-
party price reduction or discount on the invoice received by the buyer
or on a coupon, certificate, or other documentation presented by the
buyer; or

(iii) The buyer identifies himself or herself to the seller as a
member of a group or organization entitled to a price reduction or
discount; however, a "preferred customer" card that is available to
any patron does not constitute membership in such a group. RCW
82.08.010.

(e) Example 1. The Sporting Goods Store offers a 10% discount to
all members of the local credit union. Dave, the customer and credit
union member, must present an identification card or other evidence of
membership in the credit union to claim the 10% discount on his $100
purchase. As the credit union reimburses The Sporting Goods Store for
the discount of $10, the store must compute sales tax on the full
price of $100. The discount of $10 is deducted from the total price
after sales tax has been added to the purchase price. The store must
compute retailing business and occupation (B&0) tax on $100.

(4) What is not included in the "selling price"? The "selling
price" or "sales price" does not include:

(a) Discounts, including cash, term, or coupons that are not re-
imbursed by a third party that a seller allows a buyer to take on a
sale;

(b) Interest, financing, and carrying charges from credit exten-
ded on the sale of tangible personal property, extended warranties,
digital goods, digital codes, digital automated services, or other
services or anything else defined as a retail sale in RCW 82.04.050,
if the amount is separately stated on the invoice, bill of sale, or
similar document given to the buyer; and

(c) Any taxes legally imposed directly on the buyer that are sep-
arately stated on the invoice, bill of sale, or similar document given
to the buyer. RCW 82.08.010.

(d) Example 2. The Good Health Club offers a 10% discount to all
members of the local credit union. Jill, the club member and credit
union member, must present an identification card or other evidence of
membership in the credit union to claim the 10% discount on her month-
ly membership fee of $50. If the credit union does not reimburse the
health club for the $5 discount, the health club absorbs the $5 and it
is not part of the taxable selling price. Thus, the club must collect
sales tax on a selling price of $45 and compute retailing B&0O tax on
gross proceeds of sale of $45.
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(5) Credit card service fees. When a seller allows a buyer to
charge purchases on a credit card, the institution that issued the
credit card charges a service fee to the seller. The service fee
charge 1i1s a part of the seller's cost of doing business. Because the
service fee is a cost of doing business, the seller may not deduct the
fee when determining its B&0O tax and retail sales tax liabilities. RCW
82.04.070 and 82.08.010.

(6) Foreign currency accepted by seller. When determining the
measure of tax liability, the selling price or gross proceeds of sale
must be measured in terms of the currency of the United States. If
payment is accepted in foreign currency, the payment must be converted
into United States currency. The effect of this conversion, whether
resulting in an increase or decrease 1in the selling price or gross
proceeds of sale, must be recognized when tax is computed.

Example 3. ABRC Company (ABC) sells a sweater for $100, plus $8 in
retail sales tax, for a total of $108. ABC accepts payment in the form
of $108 Canadian. The exchange rate for Canadian dollars at ABC's bank
is 0.95 Canadian to 1 U.S. dollars at the time of the sales transac-
tion. In terms of U.S. currency, ABC has actually accepted a payment
of $102.60 (108 Canadian x 0.95). The selling price or gross proceeds
of sale for determining the measure of tax liability is $95 ($102.60
less $7.60 retail sales tax).

(7) Bona fide discounts. When a sale is made subject to cash or
trade discount, the gross proceeds actually derived from the selling
price are determined by the transaction as finally completed. A sale
is made subject to a discount when the sales price is reduced under
terms known to the buyer and seller at the time of the sale, and the
price reduction occurs at the time of the sale or within a time agreed
and understood by the parties at the time of the sale.

The selling price or sales price of a service or article of tan-
gible personal property does not include bona fide discounts actually
taken by the buyer. The amount of bona fide discounts may be deducted
only i1f the amount has been included in the gross amount reported.

Discounts are not deductible when the retail sales tax 1is based
on the selling price or sales price before the discount is taken and
no portion of the tax is refunded to the buyer.

(a) Discount wvouchers. A discount voucher 1s an instrument re-
deemed by a customer from a seller at the time of purchase that:

* Is obtained by the customer from a discount voucher provider
that has an agreement with the seller, and the seller determined the
price of the voucher sold;

* Allows the customer to acquire the voucher for less than its
face value;

e Is redeemable either for a specific good or service (product)
or for a certain dollar amount towards the sales price of any product
sold by the seller; and

* The seller, at the time of redemption, knows the amount paid by
the customer for the voucher.

For additional information that may apply see subsection (3) of
this rule.

(1) Taxes apply on the redemption of a discount voucher.

(A) The purchase of a discount voucher prior to redemption is not
taxable.

(B) The seller of a product or products purchased using a dis-
count wvoucher must include the amount the customer paid for the dis-
count voucher in the gross proceeds of sales or gross income of the
business, as the case may be.
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(C) If a discount voucher is redeemed by a customer for a product
subject to retail sales tax, then the amount paid by the customer is
included in the taxable sales price of the product.

(D) The seller may not deduct advertising or similar expenses
(fees) paid to the discount wvoucher provider, even 1if the discount
voucher provider "nets out" those expenses (fees) before remitting the
payment to the seller.

(ii) Determining the amount paid by the customer for the discount
voucher. Sellers must be able to substantiate, through documentation,
the amount the customer paid for the redeemed discount wvoucher and any
discount applied to the sale.

(A) If a discount voucher indicates the amount the customer paid,
the seller must include that amount in the sales price of the product
purchased.

(B) If the seller, through its agreement with the discount vouch-
er provider, knows the amount the customer paid for the discount
voucher, that amount is to be included in the sales price of the prod-
uct purchased.

(C) If the seller does not know at the time of sale the amount
the customer paid to obtain a payment instrument and thus does not
know whether the instrument is a discount voucher, the seller must
treat the consideration paid by the customer as equal to the face val-
ue of the instrument.

(b) Cash discounts. A cash discount is an incentive for the buyer
to pay the seller's invoice price of goods or charges for services on
or before a specified date. RCW 82.04.160. Cash discounts may be de-
ducted when determining the measure for the B&O tax.

Example 4. Mann's Lumber Shop (Mann's) sells construction materi-
al to Ken, who builds sheds for resale. Mann's bills Ken for
$2,000.00, and offers Ken a 10% discount if he pays the invoiced
amount within ten days. Ken pays the invoice upon receipt and takes a
10% discount. Mann's may reduce its gross sales figure by $200 when
determining its wholesaling B&O tax.

(1) Extracting or manufacturing. Discount deductions are allowed
under the extracting or manufacturing classifications only when the
value of the products is determined from the gross proceeds of sales.
No discount 1is available if tax is computed by other means authorized
by RCW 82.04.450 (e.g., gross proceeds determined by sales in this
state of similar products of like quality and character, and in simi-
lar gquantities by other taxpayers).

(11) Retail sales tax. Cash discounts are not deductible for re-
tail sales tax purposes when the seller collects the tax on the sell-
ing price before the discount is taken and no portion of the tax is
refunded to the buyer.

Example 5. Mann's sells Richard all materials needed for a shed
that Richard wants to build for extra storage. Mann's bills Richard
for $500 plus retail sales tax at 9.5% ($500 + $47.50). Mann's offers
a 10% discount if Richard pays the invoiced amount within ten days.
Richard neglects to take advantage of the offered discount even though
he pays the full invoice within ten days. Mann's gives Richard a cred-
it for $50. Mann's may deduct the $50 discount when reporting retail-
ing B&0O tax, but cannot when reporting retail sales tax as no sales
tax was refunded.

Example 6. Mann's sells George all the materials needed for a
shed that George plans to build for storage. Mann's bills George for
$500 plus retail sales tax at 9.5% ($500 + $47.50 = $547.50). Mann's
offers a 10% discount if George pays the invoiced amount within ten
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days. George takes advantage of the cash discount and pays $492.75.
Mann's must report a sale of $450 and sales tax of $42.75 on its ex-
cise tax return.

(c) Retail stores' coupons. Retail stores' coupons are issued by
retail stores and redeemable only at that store or at affiliated
stores of the chain. The coupons offer a reduced price for a specific
item upon presentation at the store. The price reduction is a dis-
count, and the retail store must report the amount actually paid by
the buyer when reporting retail sales and B&O taxes.

(8) What is not a bona fide discount? Bona fide discounts do not
include discounts on the selling price to the buyer, when the buyer is
required to perform a service to receive a discount. Examples of serv-
ices that may be required include advertising, shelf placement of
product, special in-store displays, and hiring product demonstrators
to promote sales.

(a) Slotting fees. Grocers sometimes receive discounts, allowan-
ces, slotting fees, or free product from manufacturers if the grocers
provide shelf space for new products or advantageous shelf space for
display of the manufacturers' products. Grocers' product placement or
slotting activities in exchange for consideration from manufacturers
constitute business transactions. RCW 82.04.140. Receipts received by
grocers for product placement or slotting activities are taxable in-
come to the grocers under the service and other activities B&O tax
classification.

(b) Manufacturers' or distributors' coupons. Manufacturers' or
distributors' coupons offer a reduction in price of a specified amount
on the customer's purchase of specified items. The manufacturer or
distributor will redeem these coupons when they are turned in by the
seller. Redemption is usually at full face value plus a small handling
charge. In this case, the seller actually receives the full retail
price for the item sold. Tax is due on the full retail price.

(c) Manufacturers' rebates. Manufacturers sometimes make rebates
available to buyers. Normally the buyer pays the seller the full pur-
chase price for an item, and then sends requested documentation with a
rebate claim form to the manufacturer. The rebate is sent directly to
the buyer.

(i) Seller's measure of tax. A cash payment by the manufacturer
to the buyer has no effect on the selling price of the sales transac-
tion that occurred between the seller and buyer. The measure of the
tax remains the total consideration paid or delivered to the seller by
the buyer.

(ii) Automobile manufacturers' sales promotions. Automobile manu-
facturers routinely run sales promotions offering a rebate or cash
payment directly to the buyer. As an alternative to direct payment,
these programs may allow the buyer to assign his or her right to the
rebate to the selling dealer. The assignment from the buyer to the
seller of the right to a manufacturer's rebate is a part of the con-
sideration paid or delivered by the buyer to the seller. In such ca-
ses, the measure of the B&0O tax and retail sales tax must include the
value of the manufacturer's rebate.

(d) Manufacturers' incentives to retailers. Except as provided in
subsection (7) (b) of this rule regarding cash discounts, a payment or
credit from a manufacturer or distributor to a retailer that is condi-
tioned on the retailer making sales of services or tangible personal
property to consumers, or engaging in any activity other than making
the original wholesale purchase from the manufacturer or distributor,
is not a bona fide discount.
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(9) Patronage dividends. A patronage dividend is the distribution
of a member's share of the profits of a cooperative association based
on the quantity of purchases made by the member. The amount of a pa-
tronage dividend (rebate or refund) is determined by:

* The expenses of doing business;

* The volume of sales to other members; and

e The proportion of business the specific member has conducted
with the cooperative.

A patronage dividend determined in this manner is simply a redis-
tribution of the cooperative's "profit," even though the cooperative
may refer to accounting mechanisms such as "tentative" or "delayed"
invoices, or to "deferred discounts."

A member receiving dividends may deduct the amount received from
gross income if it reports the income and qualifies for the investment
income deduction under RCW 82.04.4281.

(a) Exception. Patronage dividends that are granted in the form
of discounts in the selling price of specific articles (for example, a
rebate of five cents per gallon on purchases of gasoline) are deducti-
ble from the gross income received by the taxpayer granting the divi-
dends.

(b) Example 7. AB Cooperative, a nonprofit association, sells
equipment to members and nonmembers. All equipment is sold at the nor-
mal and competitive prices. At year-end the volume of business done
with members is determined, and proportionate shares of net profit are
refunded. These dividends are not discounts on the selling price of
specific articles and are not deductible from the cooperative's gross
proceeds of sales when determining taxability.

(c) Example 8. MAX, a cooperative selling association comprised
of several franchise dealers, sets up refunds as patronage dividends
to comply with the Robinson-Patman Act. This act allows MAX to return
to its dealers net earnings resulting from trading operations in pro-
portion to purchases from or through the association.

Each purchase is invoiced to the dealer at the suggested whole-
sale price with net price to MAX also indicated. Every month dealers
pay a regular flat fee plus a fixed percentage assessed on volume of
purchases for payment of operational expenses. Refunds of the differ-
ence between the suggested wholesale price and the net cost are made
to dealers quarterly.

The patronage dividends are distributions of the cooperative cor-
poration's profits and are not deductible discounts because the dis-
counts were not provided as a part of the sale of a particular arti-
cle.

(10) Payments to dealers for "make-ready" services. Equipment
dealers may be required by the manufacturer to perform or be responsi-
ble for "make-ready" services. These services generally include the
inspection, conditioning, and necessary repair of the equipment prior
to the sale by the dealer. Payments for "make-ready" services are not
bona fide cash discounts taken by the dealer, nor do they represent
any adjustment to the dealer's purchase price of the sold egquipment.

Payment for these services 1is a cost of doing business for the
manufacturer. As a cost of doing business, the payment may not be de-
ducted from the gross proceeds of sales when the manufacturer deter-
mines its B&O tax liability. Payments or credits received by the deal-
er for services performed are subject to the wholesaling B&0O tax clas-
sification.
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[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 15-15-157, §
458-20-108, filed 7/21/15, effective 8/21/15. Statutory Authority: RCW
82.32.300. WSR 88-01-050 (Order 87-9), § 458-20-108, filed 12/15/87;
WSR 83-07-034 (Order ET 83-17), § 458-20-108, filed 3/15/83; Order ET
70-3, § 458-20-108 (Rule 108), filed 5/29/70, effective 7/1/70.]

WAC 458-20-109 Finance charges, carrying charges, interest, pen-
alties. (1) Introduction. This section explains the B&0O and public
utility taxation of finance charges, carrying charges, interest and/or
penalties received by taxpayers in the regular course of business.
This section also explains when these amounts are not part of the
selling price for retail sales tax purposes.

(2) Business and occupation tax. Persons who receive finance
charges, carrying charges, service charges, penalties and interest are
taxable under the service and other business activities classification
on the receipt of amounts from these sources.

(a) Amounts received from these sources include but are not limi-
ted to:

(1) Interest received by persons engaged in public utility activ-
ities; and

(i1i) Interest received by persons regularly engaged in the busi-
ness of selling real estate.

(b) Persons engaged in financial business activities should refer
to WAC 458-20-146.

(c) Amounts categorized as "interest" in a lease payment are gen-
erally taxable in the retailing classification as part of the total
lease payment and part of the selling price for retail sales tax pur-
poses. See WAC 458-20-211.

(d) Interest or finance charges received from an installment sale
are taxable under the service classification.

(3) Retail sales tax. Retail sales tax applies as follows.

(a) Finance charges, carrying charges, service charges, penalties
and/or interest from installment sales are not considered a part of
the selling price of such property and are not subject to the retail
sales tax, when:

(1) The amount of such finance charges, carrying charges, service
charges, penalty, or interest is in addition to the usual or estab-
lished cash selling price; and

(ii) The amount is segregated on the taxpayers' accounts; and

(iii) The amount is billed separately to customers.

(b) Amounts designated as finance charges, carrying charges,
service charges or interest in a lease of tangible personal property
must be included in the measure of retail sales tax regardless of the
fact that such charges may be billed separately to customers. However,
a penalty or interest charge for failure of the customer to make a
timely lease payment 1is taxable under the service and other business
activities classification and not subject to retail sales tax.

(4) Examples. The following examples identify a number of facts
and then state a conclusion as to whether the situation results in
taxable interest or finance charges. These examples should be used on-
ly as a general guide. The tax status of each situation must be deter-
mined after a review of all of the facts and circumstances.

(a) ABC Electric Company, who sells electricity to consumers, re-
ceives $9,000.00 in late charges in the month of November. These fees
are taxable under the service and other classification of the business
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and occupation tax. The public utility tax would not apply to this in-
come.

(b) XYZ Furniture Company sells furniture and allows its custom-
ers to pay for the furniture over a twelve-month period. The seller
charges interest at twelve percent per annum for allowing the customer
to defer immediate payment. The interest charged the customer is a
separate activity from the sale of the furniture and is taxable under
the service and other business activities classification.

(c) Jane Doe is leasing a car from ABC Leasing, Inc. The lease
contract provides that if the customer is more than fifteen days late
in making the lease payment, a five percent penalty will be charged.
Jane Doe was more than fifteen days late in making her March payment
and was required to pay the five percent penalty. The penalty amount
received by ABC Leasing is a separate activity from the lease of the
vehicle and is taxable under the service and other activity business
and occupation tax. Retail sales tax does not apply to this amount.

(d) John Doe sold his personal residence on contract. He receives
monthly interest and principal payments. The interest is received in
exchange for the seller's deferring receipt of immediate payment. The
sale of the residence was not related to any other business activities
and John Doe has sold no other real estate. The interest is not taxa-
ble under the B&0O tax since the transaction was a casual and isolated
sale.

(e) Judy Smith is engaged in business as a real estate broker and
regularly sells real estate for others. Judy Smith sold her personal
residence on contract. She receives monthly interest and principal
payments. She receives no other interest from real estate contracts.
The sale of her own residence can be distinguished from the sale of
real estate for others. Since this was a single sale of her own resi-
dence, it 1s a casual and isolated sale and the interest is not sub-
ject to B&O tax.

(f) James Smith sold on contract seventeen of twenty-three apart-
ment complexes which he owned during a four-year period. He receives
payment of principal and interest every month from these sales. The
only other income he receives is from the rental of apartment units to
nontransients. The income which James Smith receives as interest from
the sale of the real estate is subject to the service and other B&O
tax. The rental of the apartment units is not taxable for the B&O tax.
The courts have held that the selling and financing of sales of capi-
tal assets by means of real estate contracts does not constitute an
investment within the meaning of RCW 82.04.4281. James Smith is engag-
ed in a taxable business activity. A deduction 1is provided to sellers
who are engaged in banking, loan, security, or other financial busi-
nesses 1if the sale is primarily secured by a first mortgage or trust
deed on nontransient residential property. However, James Smith is not
engaged in these types of business, nor was the loan secured in this
manner. Persons in a financial business should refer to WAC
458-20-146.

(g) David Roe acquired four pieces of real property over a period
of several years. This property has been held for residential rental
to nontransients. David Roe sold all of the real estate in 1991 and is
receiving payments of principal and interest pursuant to sales con-
tracts. The determination of whether the interest received is subject
to the business and occupation tax depends on all facts and circum-
stances and cannot be made based on the limited facts set forth in
this example. Additional facts and circumstances would include, but
not be limited to, the extent to which David Roe has purchased and
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sold real property in the past, the number of other sales contracts
held by David Roe aside from the ones mentioned here, whether the
property may have been acquired by inheritance, and the type of busi-
ness in which David Roe regularly engages.

[Statutory Authority: RCW 82.32.300. WSR 91-23-038, § 458-20-1009,
filed 11/13/91, effective 1/1/92; Order ET 70-3, § 458-20-109 (Rule
109), filed 5/29/70, effective 7/1/70.]

WAC 458-20-110 Delivery charges. (1) Introduction. This section
explains the manner in which delivery charges are considered for pur-
poses of business and occupation (B&0), retail sales, and use taxes.
For information about delivery charges with regard to promotional ma-
terials, see WAC 458-20-17803 (Use tax on promotional materials).

(2) What are delivery charges? "Delivery charges" means charges
by the seller for preparation and delivery to a location designated by
the purchaser of tangible personal property or services including, but
not limited to, transportation, shipping, postage, handling, crating,
and packing.

(3) Do the business and occupation (B&0) and retail sales taxes
apply to delivery charges? The measure of the tax is "gross proceeds
of sales" for B&0O tax (RCW 82.04.070) and "selling price" for retail
sales tax (RCW 82.08.010). Gross proceeds of sales and selling price
include all consideration paid by the buyer, without any deduction for
costs of doing business such as material, labor, and transportation
costs, including delivery charges. Thus, delivery charges by the sell-
er are a component of these tax measures.

(a) What if delivery charges are separately itemized on the sales
invoice? Amounts received by a seller from a buyer for delivery charg-
es are included in the measure of tax regardless of whether charges
for such costs are billed separately, itemized, or whether the seller
is also the carrier. Limiting delivery charges to the actual cost of
delivery to the seller does not affect taxability.

(b) Does retail sales tax apply to all delivery charges by the
seller? Delivery charges by the seller making a retail sale are a com-
ponent of the selling price. If the sale of the tangible personal
property or service 1is exempt from retail sales tax, such as certain
"food and food ingredients," retail sales tax does not apply to the
selling price, including delivery charges, associated with that sale.
Similarly, i1f the product is sold at wholesale, retail sales tax does
not apply to the delivery charges of that sale.

If a retail sale consists of both taxable and nontaxable tangible
personal property, and delivery charges are a component of the selling
price, retail sales tax applies to the percentage of delivery charges
allocated to the taxable tangible personal property. Retail sales tax
is not due on delivery charges allocated to exempt tangible personal
property.

The seller may use either of the following percentages to deter-
mine the taxable portion of the delivery charges:

(1) A percentage based on the total sales price of the taxable
tangible personal property compared to the total sales price of all
tangible personal property in the shipment; or

(ii) A percentage based on the total weight of the taxable tangi-
ble personal property compared to the total weight of all tangible
personal property in the shipment.
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(c) Are there any situations in which delivery charges by the
seller may be excluded from the measure of tax? There is no specific
exclusion from the measure of tax for delivery charges by the seller.
Actual delivery costs, regardless of whether separately charged, may
be excluded from the measure of the manufacturing and extracting B&O
taxes when the products are delivered outside the state. For further
discussion, refer to WAC 458-20-112 (Value of products). WAC
458-20-13501 (Timber harvest operations) provides guidance regarding
this issue for persons engaged in activities associated with timber
harvesting.

(d) Delivery charges in cases of payments to third parties. De-
livery charges incurred after the buyer takes delivery of the goods
are not part of the selling price when the seller is not liable for
payment of the delivery charges. To be excluded from the gross pro-
ceeds of sales for B&0O tax and selling price for retail sales tax, the
seller must document that the buyer alone 1is responsible to pay the
carrier for the delivery charges.

(e) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax results of other situations must be determined
after a review of all of the facts and circumstances. In these exam-
ples, 1f the seller had been required to <collect wuse tax (RCW
82.12.040) instead of retail sales tax (RCW 82.08.050), the use tax
collection responsibility remains the same as for retail sales tax.
This is because, in this context, the "value of article used" has the
same meaning as the "purchase price" or "selling price."

(i) Example 1. Jane Doe orders a life vest from Marine Sales and
requests that the vest be mailed by the United States Postal Service
to her home. Marine Sales places the correct postage on the package
using its postage meter and separately itemizes a charge on the sales
invoice to Jane at the exact amount of the postage cost. Marine Sales
is subject to the retailing B&0O tax on the gross proceeds of the sale
and must collect retail sales tax on the selling price, both of which
measures of tax include the charge for postage.

(ii) Example 2. XYZ Corporation orders equipment from ABC Dis-
tributors and provides ABC with a properly completed resale certifi-
cate (WAC 458-20-102A7A), for purchases made before January 1, 2010, or
a reseller permit (WAC 458-20-102), for purchases made on or after
January 1, 2010. ABC ships the equipment using overnight air delivery
and itemizes the actual amount of its shipping costs on the sales in-
voice. ABC must remit wholesaling B&0O tax on the gross proceeds of
sale, which includes the amount billed as shipping charges. Since the
equipment is purchased for resale, ABC does not collect or report re-
tail sales tax.

(iii) Example 3. The facts in this example are the same as those
in (ii) of this subsection except that XYZ provides ABC with a proper-
ly completed exemption certificate. Retail sales tax does not apply to
the delivery charge because the selling price, of which the delivery
charge 1is a component, 1is exempt from retail sales tax. However, the
delivery charge is included in the gross proceeds of the sale, and
thus, 1s subject to retailing B&O tax.

(iv) Example 4. Jones Computer Supply, a distributor, makes re-
tail sales of computer products primarily by mail order. It is the
practice of Jones Computer Supply to add a ten-dollar handling charge
for each order. No separate charge is made for actual transportation.
The handling charge is part of the measure of tax for the retailing
B&O and retail sales taxes.
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(v) Example 5. ABC Construction in Seattle purchased a new saw
from XYZ, Inc. The sales contract specifies that ABC will contract
with MNO, Inc. for shipping to Seattle and that MNO, Inc. will pick up
the saw in Spokane. ABC does contract with MNO for the shipping and is
shown as the consignor on the bill of lading. The transportation
charge is not included in the measure of tax for purposes of the re-
tailing B&O and retail sales taxes because ABC, the buyer, is liable
for payment to MNO, for shipping the new saw.

(4) Delivery charges and use tax. "Value of article used," which
is the measure of the use tax for tangible personal property, includes
the amount of any delivery charge paid or given to the seller or on
behalf of the seller with respect to the purchase of such article. Be-
ginning July 1, 2004, both the "value of the article wused" and the
"value of the service used" will be the "purchase price" in instances
where the seller is required under RCW 82.12.040 to collect use tax
from the purchaser. RCW 82.12.010. "Purchase price" has the same mean-
ing as "selling price" as described in subsection (3) of this section.
Consumers responsible for remitting use tax directly to the department
should refer to WAC 458-20-178 (Use tax).

The following examples identify a number of facts and then state
a conclusion. These examples should be used only as a general guide.
The tax results of other situations must be determined after a review
of all of the facts and circumstances. Presume that all transactions
in the following examples occur July 1, 2004, or later.

(a) Example 1. ABC Construction ordered replacement parts for a
saw from XYZ, Inc., a business located in Chicago that is not required
to collect Washington taxes. XYZ contracted with MNO Freight to ship
the parts from Chicago. ABC is subject to use tax on the wvalue of the
article used (presumed to be the purchase price of the parts) includ-
ing the cost of the transportation, regardless of whether the trans-
portation costs are itemized.

(b) Example 2. The facts in this example are the same as those in
(a) of this subsection except that instead of ordering a replacement
part, ABC Construction sends a broken part to XYZ, Inc. in Chicago for
repair. ABC 1is subject to use tax on the repair service. The cost of
transportation is included in the wvalue of the service used, regard-
less of whether the transportation costs are itemized.

(c) Example 3. ABC Construction ordered replacement parts for a
saw from XYZ, Inc., a business located in Chicago that is not required
to collect Washington taxes. ABC hired MNO Freight to ship the parts
from Chicago and was responsible for payment. ABC may exclude the cost
of the transportation from the wvalue on which use tax 1is due. The
transportation costs ABC pays MNO are not a component of the wvalue of
the article used because the cost is not part of the consideration
paid to XYZ for the replacement parts. ABC is subject to use tax on
the value of the parts, which is presumed to be their purchase price.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), chapters 82.04,
82.08, 82.12 and 82.32 RCW. WSR 10-06-069, § 458-20-110, filed
2/25/10, effective 3/28/10. Statutory Authority: RCW 82.32.300,
82.01.060(2), and chapters 82.04, 82.08 and 82.12 RCW. WSR 08-14-026¢,
§ 458-20-110, filed 6/20/08, effective 7/21/08. Statutory Authority:
RCW 82.32.300 and 82.01.060(2). WSR 05-02-039, § 458-20-110, filed
12/30/04, effective 1/30/05. Statutory Authority: RCW 82.32.300. WSR
91-23-037, § 458-20-110, filed 11/13/91, effective 12/14/91; Order ET
70-3, § 458-20-110 (Rule 110), filed 5/29/70, effective 7/1/70.]
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WAC 458-20-111 Advances and reimbursements. The word "advance"
as used herein, means money or credits received by a taxpayer from a
customer or client with which the taxpayer is to pay costs or fees for
the customer or client.

The word "reimbursement" as used herein, means money or credits
received from a customer or client to repay the taxpayer for money or
credits expended by the taxpayer in payment of costs or fees for the
client.

The words "advance" and "reimbursement" apply only when the cus-
tomer or client alone is liable for the payment of the fees or costs
and when the taxpayer making the payment has no personal liability
therefor, either primarily or secondarily, other than as agent for the
customer or client.

There may be excluded from the measure of tax amounts represent-
ing money or credit received by a taxpayer as reimbursement of an ad-
vance in accordance with the regular and usual custom of his business
or profession.

The foregoing is limited to cases wherein the taxpayer, as an in-
cident to the business, undertakes, on behalf of the customer, guest
or client, the payment of money, either upon an obligation owing by
the customer, guest or client to a third person, or in procuring a
service for the customer, guest or client which the taxpayer does not
or cannot render and for which no liability attaches to the taxpayer.
It does not apply to cases where the customer, guest or client makes
advances to the taxpayer upon services to be rendered by the taxpayer
or upon goods to be purchased by the taxpayer in carrying on the busi-
ness in which the taxpayer engages.

For example, where a taxpayer engaging in the business of selling
automobiles at retail collects from a customer, 1in addition to the
purchase price, an amount sufficient to pay the fees for automobile
license, tax and registration of title, the amount so collected is not
properly a part of the gross sales of the taxpayer but is merely an
advance and should be excluded from gross proceeds of sales. Likewise,
where an attorney pays filing fees or court costs in any litigation,
such fees and costs are paid as agent for the client and should be ex-
cluded from the gross income of the attorney.

On the other hand, no charge which represents an advance payment
on the purchase price of an article or a cost of doing or obtaining
business, even though such charge is made as a separate item, will be
construed as an advance or reimbursement. Money so received consti-
tutes a part of gross sales or gross income of the business, as the
case may be. For example, no exclusion 1is allowed with respect to
amounts received by (1) a doctor for furnishing medicine or drugs as a
part of his treatment; (2) a dentist for furnishing gold, silver or
other property in conjunction with his services; (3) a garage for fur-
nishing parts in connection with repairs; (4) a manufacturer or con-
tractor for materials purchased in his own name or in the name of his
customer if the manufacturer or contractor is obligated to the vendor
for the payment of the purchase price, regardless of whether the cus-
tomer may also be so obligated; (5) any person engaging in a service
business or in the business of installing or repairing tangible per-
sonal property for charges made separately for transportation or trav-
eling expense.

Revised May 1, 1947.

[Order ET 70-3, § 458-20-111 (Rule 111), filed 5/29/70, effective
7/1/70.]
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WAC 458-20-112 Value of products. The term "value of products"
includes the wvalue of by-products, and except as provided herein,
shall be determined by "gross proceeds of sales" whether such sales
are at wholesale or at retail, to which shall be added all subsidies
and bonuses received with respect to the extraction, manufacture, or
sale thereof.

"The term 'gross proceeds of sales' means the value proceeding or
accruing from the sale of tangible personal property . . . without any
deduction on account of the cost of property sold, the cost of materi-
als used, labor costs, interest, discount paid, delivery costs, taxes,
or any other expense whatsoever paid or accrued and without any deduc-
tion on account of losses." (RCW 82.04.070.)

In the case of bona fide sales of products. The law provides (RCW
82.04.450), that under the extracting and manufacturing classifica-
tions of the business and occupation tax the wvalue of products extrac-
ted or manufactured shall be determined by the gross proceeds of sales
in every instance in which a bona fide sale of such products is made,
and whether sold at wholesale or at retail.

Sales to points outside the state. In determining the wvalue of
products delivered to points outside the state there may be deducted
from the gross proceeds of sales so much thereof as the taxpayer can
show to be actual transportation costs from the point at which the
shipment originates in this state to the point of delivery outside the
state.

All other cases. The law provides that where products extracted
or manufactured are

(1) For commercial or industrial use (by the extractor or manu-
facturer—see WAC 458-20-134); or

(2) Transported out of the state, or to another person without
prior sale; or

(3) Sold under circumstances such that the stated gross proceeds
from the sale are not indicative of the true value of the subject mat-
ter of the sale; the wvalue shall correspond as nearly as possible to
the gross proceeds from other sales at comparable locations in this
state of similar products of like quality and character, in similar
quantities, under comparable conditions of sale, to comparable pur-
chasers, and shall include subsidies and bonuses.

In the absence of sales of similar products as a guide to value,
such value may be determined upon a cost basis. In such cases, there
shall be included every item of cost attributable to the particular
article or article extracted or manufactured, including direct and in-
direct overhead costs.

Revised June 1, 1970.

[Order ET 70-3, § 458-20-112 (Rule 112), filed 5/29/70, effective
7/1/70.]

WAC 458-20-113 Ingredients or components, chemicals used in pro-

cessing new articles for sale. (1) The term "retail sale" means "ev-
ery sale of tangible personal property . . . other than a sale to one
who purchases for the purpose of resale . . . or for the purpose of

consuming the property purchased in producing for sale a new article
of tangible personal property or substance, of which such property be-
comes an ingredient or component or is a chemical used in processing,
when the primary purpose of such chemical is to create a chemical re-
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action directly through contact with an ingredient of a new article
being produced for sale . . . (RCW 82.04.050.)

(2) Ingredients or components. The sale of articles of tangible
personal property which physically enter into and form a part of a new
article or substance produced for sale does not constitute a retail
sale. This does not exempt from the retail sales tax the sale of arti-
cles consumed in a manufacturing process which do not enter into and
become a physical part of the new article produced for sale, such as
fuel used for heating purposes, oil for machinery, sandpaper, etc.

(3) Also, the definition of retail sale does not exclude consuma-
bles purchased for use in manufacturing, refining, or processing new
articles for sale merely because some constituents of the consumables
may also be traceable in the finished product, which are impurities or
undesirable or unnecessary constituents of the finished product.

(4) For articles to qualify for sales and use tax exemption as
ingredients or components of products produced for sale, such articles
or their constituents must be traceable in the finished product and
identifiable as having been directly provided by the article claimed
for exemption.

(5) Chemicals used in processing. Sales of chemicals to a person
for use in processing articles produced for sale are not retail sales,
and therefore are not subject to the retail sales tax.

(6) "Chemicals used in processing" carries its common restricted
meaning in commercial wusage. It includes only chemical substances
which are used by the purchaser to unite with other chemical substan-
ces, present as ingredients or components of the articles or substan-
ces being processed, to produce a chemical reaction therewith, as con-
trasted with merely a physical change therein. A chemical reaction is
one in which there takes place a permanent change of certain proper-
ties, with the formation of new substances which differ in chemical
composition and properties from the substances originally present, and
usually differ from them in appearance as well. It 1is not necessary
that all of the new substances which are formed be present in the fi-
nal completed article or substance which is sold; one or more of such
new substances resulting from the chemical reaction may be removed or
drawn off in the processing.

(7) To illustrate: Sales of chemicals to a pulp mill for use in
the digesting and bleaching of pulp are not subject to the retail
sales tax because such chemicals react chemically with the cellulose
in the pulp fiber which, in turn, becomes a major ingredient of the
final product, paper. Similarly, sales of carbon to an aluminum reduc-
tion plant for the primary purpose of forming a chemical reaction with
alumina to remove its oxygen content are not retail sales.

(8) Conversely, sales of water purifiers and wetting agents to a
pulp mill are taxable sales. The treated water acts primarily as a
conveyor or carrier of the pulp fibers and only an insignificant part
of the water becomes an ingredient of the final product. Similarly,
sales of caustic soda to potato processors to remove peelings from po-
tatoes are retail sales because the chemical reacts only with the
peelings which are removed as waste, and not with the potatoes which
are sold as the final product.

(9) Sales of diesel or fuel o0il to a steel mill or foundry, for
use or consumption primarily in generating heat, are retail sales and
subject to the retail sales tax, notwithstanding the fact that some
portion of the o0il may cause a chemical reaction and to some extent
alter the character of the article being manufactured or processed.
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(10) Effective April 3, 1986, (chapter 231, Laws of 1986), pur-
chases for the purpose of consuming the property purchased in produc-
ing ferrosilicon which is subsequently used in producing magnesium for
sale, if the primary purpose is to create a chemical reaction directly
through contact with an ingredient of ferrosilicon, are not subject to
retail sales tax or use tax.

(11) In special cases where doubt exists, a special ruling will
be made by the department of revenue upon submission of all the perti-
nent facts relative to the nature of the chemical substances concerned
and the use made thereof by the purchaser.

Revised June 1, 1970.

[Statutory Authority: RCW 82.32.300. WSR 86-20-027 (Order 86-17), §
458-20-113, filed 9/23/86; Order ET 70-3, § 458-20-113 (Rule 113),
filed 5/29/70, effective 7/1/70.]

WAC 458-20-115 Sales of packing materials and containers. (1)
Introduction. This section explains the B&O, retail sales, and use
taxes which apply to persons who sell packing materials and to those
who use packing materials.

(2) Definitions. The term "packing materials" means and includes
all boxes, crates, bottles, cans, bags, drums, cartons, wrapping pa-
pers, cellophane, twines, gummed tapes, wire, bands, excelsior, waste
paper, and all other materials in which tangible personal property may
be contained or protected within a container, for transportation or
delivery to a purchaser.

(3) Business and occupation tax.

(a) Sales of packing materials to persons who sell tangible per-
sonal property contained 1in or protected by packing materials are
sales for resale and subject to tax under the wholesaling classifica-
tion. Sellers must obtain resale certificates for sales made before
January 1, 2010, or reseller permits for sales made on or after Janu-
ary 1, 2010, from purchasers to document the wholesale nature of any
sale as provided in WAC 458-20-102A (Resale certificates) and WAC
458-20-102 (Reseller permits). Even though resale certificates are no
longer used after December 31, 2009, they must be kept on file by the
seller for five years from the date of last use or December 31, 2014.

(b) Sales of containers to persons who sell tangible personal
property contained within the containers, but who retain title to such
containers which are to be returned, are sales for consumption and
subject to tax under the retailing classification. This class includes
wooden or metal bottle cases, barrels, gas tanks, carboys, drums, bags
and other items, when title to the container remains with the seller
of the tangible personal property contained within the container, and
even though a deposit is not made for the containers, and when such
articles are customarily returned to the seller. If a charge is made
against a customer for the container, with the understanding that such
charge will be canceled or rebated when the container is returned, the
amount charged is deemed to be made as security for the return of the
container and is not part of the selling price for tax purposes. How-
ever, refer to the comments below for sales of containers for beverag-
es and foods.

(c) Title to containers, whether designated as returnable or non-
returnable, for beverages and food sold at retail, including beer,
milk, soft drinks, mixers and the like, will be deemed to pass to the
customer along with the contents. In such cases, amounts charged for
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the containers are part of the selling price of the food or beverage
and subject to retailing tax when sold to consumers. Sales to persons
who will resell the food or beverages are wholesale sales.

(d) Persons who perform custom or commercial packing for others
are generally taxable under the service B&0O tax classification on the
income from the packing activity.

(1) Under RCW 82.04.190, persons taxable under the service B&O
tax classification are consumers of any materials used in performing
the service. Sales of packing materials to persons engaged in the
business of custom or commercial packing are sales for consumption and
are subject to the retail sales tax. However, there 1s a specific
statutory exemption from the B&0O tax for persons who perform packing
of fresh perishable horticultural products for the grower. These per-
sons are also exempt from retail sales tax on the purchase of any ma-
terials and supplies used in performing the packing service.

(ii) Persons who perform custom or commercial packing for others
and who also manufacture the boxes, containers, or other packaging ma-
terials used by them in the packing are subject to the manufacturing
tax and use tax on the value of the packing materials which they manu-
facture. Refer to WAC 458-20-136 Manufacturing, processing for hire,
fabricating.

(e) Persons who operate cold storage warehouses or who perform
processing for hire for others, which includes packaging the processed
items, are not the consumers of the containers or other packaging ma-
terials. Sales of boxes, cartons, and packaging materials to these
persons are taxable under the wholesaling tax classification. Refer to
WAC 458-20-136 and 458-20-133 Frozen food lockers.

(f) Persons who manufacture packing materials for delivery out-
side Washington or for their own commercial or industrial use are man-
ufacturers and should refer to WAC 458-20-136, 458-20-134 Commercial
or industrial use, and WAC 458-20-112 Value of products.

(4) Retail sales tax.

(a) All sales taxable under the retailing classification of the
business and occupation tax as indicated above are also subject to re-
tail sales tax except those specifically distinguished hereafter in
this subsection.

(b) Retail sales tax does not apply to sales of returnable food
and beverage containers, and vendors may take a deduction from gross
retail sales for the amount of such sales in reporting sales tax due,
providing (i) the seller separately states the charge for the contain-
er and (ii) the separately stated charge is the amount the vendor will
pay for a repurchase of the container. Return of the containers is a
repurchase by the vendor, and sales tax is not due on amounts paid to
the customer on such repurchases, since the vendor will resell the
containers in the regular course of business. (RCW 82.08.0282.)

(c) No deduction is allowed in computing tax under the retail
sales tax classification where the retail sales tax 1is collected from
the customer upon the charge for the container.

(d) Sales of packing materials to cooperative marketing associa-
tions, agents, or independent contractors for the purpose of packing
fresh perishable horticultural products for the growers thereof, are
not subject to retail sales tax. See also WAC 458-20-214 Cooperative
marketing associations and independent dealers acting as agents of
others with respect to the sale of fruit and produce.

(5) Use tax.
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(a) The use tax applies to uses of packing materials and contain-
ers to which retail sales tax would apply but, for any reason, was not
paid at the time such materials and containers were acquired.

(b) The use tax applies to the use of packing materials, such as
boxes, cartons, and strapping materials, by a manufacturer in Washing-
ton where the packing materials are used to protect materials while
being transported to another site of the manufacturer for further pro-
cessing.

(c) The use tax applies to the use of pallets by a manufacturer
or seller where the pallets will not be sold with the product, but are
for use in the manufacturing plant or warehouse.

(6) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax status of each situation must be determined af-
ter a review of all of the facts and circumstances.

(a) ABC Packing Co. does custom packing of small parts for a
Washington manufacturer. The parts are sent by truck to ABC who then
places the parts into plastic bags and seals the bags through a heat
fusion process. ABC is the consumer of the bags and must pay either
retail sales tax or use tax on the use of the bags. This is true even
though the bags will remain with the parts until delivered to the ul-
timate user of the parts.

(b) XY manufactures paper products in Washington. The paper is
placed on large rolls. These large rolls are shipped to another of its
own plants where the paper goes through a slitter for conversion into
reams of paper. These large rolls involve the use of "cores" made of
heavy fiber board on which the paper is rolled. "Plugs" are placed in
the ends to give additional support. The rolls are also wrapped and
banded with steel banding. The cores, plugs, wrapping materials, and
banding are all eventually removed during the additional processing.
XY 1is the consumer of the plugs, cores, and other packing materials
and must pay retail sales or use tax on these items.

(c) XY uses three types of pallets in its manufacturing opera-
tion. One type of pallet is used strictly for storing paper which is
in the manufacturing process. A second type of pallet is returnable
and the customer is charged a deposit which is refunded at the time
the pallet is returned. The third type of pallet is nonreturnable and
is sold with the product. XY is required to pay retail sales or use
tax on the first two types of pallets. The third type of pallets may
be purchased by XY without the payment of retail sales or use tax
since these pallets are sold with the paper products.

(d) Cold Storage Co. does custom fish processing for various cus-
tomers. The processing involves cutting whole fish into fillets or
steaks, vacuum packaging the pieces, and freezing the packages. The
packing activity is considered to be part of a processing for hire ac-
tivity. As a processor for hire, Cold Storage Co. is not the consumer
of the packing materials.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), chapters 82.04,
82.08, 82.12 and 82.32 RCW. WSR 10-06-069, § 458-20-115, filed
2/25/10, effective 3/28/10. Statutory Authority: RCW 82.32.300. WSR
93-19-017, § 458-20-115, filed 9/2/93, effective 10/3/93; WSR
88-20-014 (Order 88-6), § 458-20-115, filed 9/27/88; Order 74-2, §
458-20-115, filed 6/24/74; Order ET 70-3, § 458-20-115 (Rule 115),
filed 5/29/70, effective 7/1/70.]
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WAC 458-20-116 Sales and/or use of labels, name plates, tags,
premiums, and advertising material. (1) Introduction. This section
explains Washington's B&O and retail sales tax applications to the
sale of labels, name plates, tags, and advertising material. It also
gives tax reporting information to persons offering premiums at re-
duced or no cost to customers.

(2) Definitions. For the purposes of this section, the following
definitions apply:

(a) "Labels," "name plates," and "tags" are slips, generally made
of paper or cloth, which are affixed to articles or containers for
identification or description.

(b) A "premium" is an item offered free of charge or at a reduced
price to prospective customers as an inducement to buy.

(3) Sales for resale. Sales of labels, name plates, tags, premi-
ums, and advertising material to persons for use in the following man-
ner are sales for resale (wholesale sales) and not subject to retail
sales tax:

(a) Sales of labels, name plates, and tags to persons who will
attach these items to articles or containers sold by them, or enclose
these items with articles sold by them. However, the 1labels, name
plates, or tags may not be purchased for resale if they will be put to
intervening use by such persons.

(b) Sales of premiums to persons who pass title to the premium
along with other articles which are sold by them, when the passing of
title to the premiums is not contingent upon the returning of coupons
or other evidence of prior purchase.

(c) Sales of premiums to persons who in turn sell the same to
customers at a reduced price.

(d) Sales of advertising material to persons who enclose the ad-
vertising material with articles sold by them, when such advertising
material relates primarily to the articles with which it is enclosed.
Persons who enclose advertising material with articles being sold for
the purpose of promoting sales of other products are consumers and may
not purchase this advertising material for resale. (See RCW
82.12.010(5) .)

(4) Retail sales tax. Sales of labels, name plates, tags, premi-
ums, and advertising material to consumers are retail sales. The re-
tail sales tax applies to the following:

(a) Sales of labels, name plates, and tags to persons who attach
the same to containers enclosing articles sold by them, when such per-
sons retain title to the containers which are to be returned. Such
sales are sales for consumption and subject to the retail sales tax.
Since the container 1is not being resold, any labels, name plates,
tags, or similar items attached to the container are also not being
resold.

(b) Sales of 1labels, name plates, and tags to persons who use
them for inventory, statistical, or other business purposes. Such
sales are sales for consumption and the retail sales tax applies, not-
withstanding the labels, name plates, or tags remain attached to the
articles or containers delivered to the customer.

(c) Sales of premiums to persons who do not pass title thereto
with other articles which are sold by them, but which are given as an
inducement to perform a service, or are given upon the returning of
coupons or other evidence of prior purchase. Such sales are sales for
consumption and are subject to the retail sales tax.

(d) Sales of premiums to persons who offer them as an inducement
to potential customers at no charge and with no requirement that the
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customer purchase any other article or service as a condition to re-
ceive the premium. Such sales are sales for consumption and subject to
the retail sales tax.

(5) Business and occupation tax. The B&0O tax applies to the sale
of labels, name plates, tags, premiums, and advertising material as
follows:

(a) Wholesaling. Persons who sell labels, name plates, tags, pre-
miums, and advertising material to persons who will resell these items
as described in subsection (3) of this section are subject to the
wholesaling B&0O tax on the gross proceeds of these sales. Sellers must
obtain resale certificates for sales made before January 1, 2010, or
reseller permits for sales made on or after January 1, 2010, from
their customers to document the wholesale nature of any sale as provi-
ded in WAC 458-20-102A (Resale certificates) and WAC 458-20-102 (Re-
seller permits). Even though resale certificates are no longer used
after December 31, 2009, they must be kept on file by the seller for
five years from the date of last use or December 31, 2014.

(b) Retailing. Persons who sell labels, name plates, tags, premi-
ums, and advertising material to consumers are subject to the retail-
ing B&0O tax on such sales.

(6) Deferred sales or use tax. If the seller fails to collect the
appropriate retail sales tax, the purchaser is required to pay the de-
ferred sales or use tax directly to the department.

(7) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax status of each situation must be determined af-
ter a review of all of the facts and circumstances.

(a) ABC Timber purchases log tags which are attached to logs as
they are received in ABC's yard. These tags are used by ABC to keep
track of the logs for inventory purposes. These tags remain on the
logs after sale, and are also used by ABC's customers to verify re-
ceipt of the logs. ABC must remit retail sales or use tax upon the
purchase of the log tags, notwithstanding they remain attached to the
logs after sale to ABC's customers. The use of these tags for invento-
ry purposes by ABC prior to actual sale is intervening use as a con-
sumer.

(b) MT Gas, a gasoline and service station, offers customers a
free set of stemware with any gasoline purchase of ten gallons or
more. Customer purchasing seven to nine gallons of gasoline may pur-
chase the same set of stemware for a nominal amount. MT Gas may pur-
chase the stemware without paying retail sales tax. The stemware 1is
offered as a premium, and is considered to be resold along with the
gasoline. It is immaterial that the sale of gasoline is exempt from
the retail sales tax. MT Gas must report the retailing B&0O tax and
collect and remit retail sales tax on the price charged for the stem-
ware sold to those customers purchasing seven to nine gallons of gaso-
line.

(c) KMP Company 1s a camping club which purchases gift items
which are used as premiums. These gift items are offered free of
charge to potential customers on condition that the potential customer
attend a sales presentation. No purchase of a membership or anything
else is required to receive the premium. KMP must remit retail sales
or use tax upon the purchase of the premiums. KMP is the consumer of
premiums given away free of charge where the recipient has no require-
ment to purchase any service or article as a condition of receiving
the premium.
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(d) BC Bank offers a choice of wvarious premiums to customers
opening new savings accounts. In some cases, a charge may be made to
the customer for the premium, with the amount of the charge based on
the amount of deposit the customer makes in the new savings account.
BC Bank may give a resale certificate (WAC 458-20-102A) for purchases
made before January 1, 2010, or a reseller permit (WAC 458-20-102) for
purchases made on or after January 1, 2010, to its suppliers for those
premiums which will be resold to its new customers. For those premiums
which will be given to customers without charge, BC Bank must pay ei-
ther the retail sales tax to its suppliers or use tax to the depart-
ment on the cost of the premiums. It also must report the retailing
B&O tax and collect and remit retail sales tax on any amounts charged
to its customers.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), chapters 82.04,
82.08, 82.12 and 82.32 RCW. WSR 10-06-069, § 458-20-116, filed
2/25/10, effective 3/28/10. Statutory Authority: RCW 82.32.300. WSR
93-19-018, § 458-20-116, filed 9/2/93, effective 10/3/93; WSR
83-07-034 (Order ET 83-17), § 458-20-116, filed 3/15/83; Order ET
70-3, § 458-20-116 (Rule 116), filed 5/29/70, effective 7/1/70.]

WAC 458-20-117 Sales and/or use of dunnage. (1) Introduction.
This rule explains Washington's B&O tax, retail sales tax, and use tax
to the sale or use of dunnage.

(a) The term "dunnage" means any material used for the purpose of
protecting or holding in place cargo or freight during transportation
by any carrier of property, and which is not an integral part of the
carrier itself. Dunnage includes, but is not limited to, wood blocks,
stakes, separating strips, timber, double decks, false floors, door
shields, bulkheads, and other bracing. Dunnage generally does not re-
main with the cargo that is being transported and will not be deliv-
ered to the person who will ultimately receive the cargo. On the other
hand, packing materials are generally part of the total package con-
taining the cargo and are ultimately delivered to the customer as part
of the cargo or merchandise.

(b) Persons selling dunnage to air, rail, or water carriers oper-
ating in interstate or foreign commerce should also refer to WAC
458-20-175. Persons selling or purchasing packing materials should re-
fer to 458-20-115 (Sales of packing materials and containers).

(2) Business and occupation tax. The B&O tax applies as follows
to sales of dunnage.

(a) Wholesaling. The wholesaling tax applies to the gross pro-
ceeds derived from sales of dunnage to persons who resell the dunnage,
without intervening use.

(b) Retailing of interstate transportation equipment. This B&O
tax classification applies to sales of dunnage to air, rail, and water
carriers. These sales are exempt from retail sales tax because of the
provisions of RCW 82.08.0261.

(c) Retailing. The retailing tax applies to sales of dunnage to
motor carriers and all other consumers.

(3) Retail sales tax. The retail sales tax generally applies to
the sale of dunnage to consumers. This includes situations in which
the purchaser may initially use the materials for dunnage and then re-
sell the materials after they have served that purpose. RCW 82.08.0261
does provide a retail sales tax exemption for sales of tangible per-
sonal property, including dunnage, to air, rail, and water carriers
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operating in interstate or foreign commerce. To substantiate a claim
for this exemption, the seller must retain as part of its records the
completed exemption certificate(s) prescribed by WAC 458-20-175. How-
ever, air, rail, and water carriers are subject to use tax on dunnage
used in Washington. (See below.)

(4) Deferred sales or use tax. If the seller fails to collect the
appropriate retail sales tax, the purchaser is required to pay the de-
ferred sales or use tax directly to the department.

(a) Air, rail, and water carriers engaged in interstate or for-
eign commerce should note that while the purchase of dunnage may qual-
ify for the retail sales tax exemption provided by RCW 82.08.0261, the
subsequent use in Washington of that dunnage is subject to use tax.
These carriers should refer to WAC 458-20-175 to determine any poten-
tial use tax liability.

(b) Persons who manufacture the materials they will use for dun-
nage, such as lumber manufacturers, are subject to use tax on the val-
ue of the dunnage and are also subject to the manufacturing B&O tax.
These persons should refer to WAC 458-20-136 and WAC 458-20-112.

(5) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax status of each situation must be determined af-
ter a review of all facts and circumstances. Unless stated otherwise,
these examples presume both seller and purchaser are located in Wash-
ington.

(a) BCD, Inc. provides stevedoring services within the State of
Washington. BCD routinely acquires lumber for use in securing cargo
within the holds of ships during transport. While this lumber may be
bolted or nailed to the ship, it is removed at the destination port
when the cargo is off-loaded. BCD provides the lumber as a part of its
overall stevedoring services, and does not make retail sales of the
lumber to its customers.

BCD Inc. must pay retail sales tax when purchasing all such lum-
ber. The lumber is used as dunnage and does not become an integral
part of the ship, despite being bolted or nailed to the ship. If BCD
has not paid retail sales tax on the acquisition of the lumber, it
must remit the deferred sales or use tax directly to the department.

(b) D Company sells lumber and wood blocks to FG Engineering. FG
is a manufacturer of equipment parts and uses the lumber and wood
blocks as dunnage for the transportation of parts by rail to Montana.
The lumber and wood blocks are salvaged and sold by FG after the
transportation of the parts is completed.

The sale of the lumber and wood blocks to FG Engineering is a
sale at retail, notwithstanding FG resells the dunnage materials in
Montana. The use of the lumber and wood blocks as dunnage by FG Engi-
neering is considered use as a consumer. D Company must collect and
remit the retail sales tax, and report the gross proceeds of the sale
under the retailing B&O tax classification.

(c) RB Lumber manufactures lumber in Washington which it ships by
rail to customers in other states. RB Lumber takes irregular sized and
other low quality lumber and uses it as dunnage in loading rail cars.
Arrangements have been made with the rail carrier for the dunnage to
be given away as firewood at the destination.

RB Lumber is subject to manufacturing B&O tax and also use tax on
the wvalue of the dunnage. If there is a comparable retail selling
price for these materials, the value will be determined on that basis.
If there is no comparable selling price, the value may be determined
on the basis of cost of production as provided in WAC 458-20-112.

Certified on 1/15/2025 Page 95



(d) KMB, Inc. sells lumber for use as dunnage to Western Rail, a
common carrier operating by rail in multiple states. Some of the lum-
ber will be first used in Washington and some will be transported to
other states without intervening use for use in those states as dun-
nage. Western Rail may purchase the dunnage without payment of retail
sales tax by giving the seller an exemption certificate as explained
in WAC 458-20-175.

KMB, Inc. must report this sale under the retailing of interstate
equipment B&0O tax classification since Western Rail has claimed exemp-
tion for payment of the retail sales tax under RCW 82.08.0261. The
seller must retain copies of the exemption certificates for five
years. Western Rail must report use tax on the dunnage which is used
in Washington.

[Statutory Authority: RCW 82.32.300. WSR 00-01-068, § 458-20-117,
filed 12/13/99, effective 1/13/00; WSR 93-19-019, § 458-20-117, filed
9/2/93, effective 10/3/93; Order ET 70-3, § 458-20-117 (Rule 117),
filed 5/29/70, effective 7/1/70.]

WAC 458-20-118 Sale or rental of real estate, license to use re-
al estate. (1) Amounts derived from the sale and rental of real es-
tate are exempt from taxation under the business and occupation tax.
However, there is no exemption of amounts derived from engaging in any
business wherein a mere license to use or enjoy real property is gran-
ted. Amounts derived from the granting of a license to use real prop-
erty are taxable under the service B&0O tax classification unless oth-
erwise taxed under another classification by specific statute, e.g.,
sale of lodging taxed under retailing. (See RCW 82.04.050 and
82.04.290.) Further, no exemption is allowed for amounts received as
commissions for the sale or rental of real estate (RCW 82.04.390) nor
for interest received by persons engaged in the business of selling
real estate on time or installment contracts. For purposes of distin-
guishing the lease or rental of real estate from the granting of a 1li-
cense to use real estate the department of revenue will be guided by
the following principles.

(2) Lease or rental of real estate. A lease or rental of real
property conveys an estate or interest in a certain designated area of
real property with an exclusive right in the lessee of continuous pos-
session against the world, including the owner, and grants to the les-
see the absolute right of control and occupancy during the term of the
lease or rental agreement. An agreement will not be construed as a
lease of real estate unless a relationship of "landlord and tenant" is
created thereby. It is presumed that the sale of lodging by a hotel,
motel, tourist court, etc., for a continuous period of thirty days or
more is a rental of real estate. It is further presumed that all rent-
als of mini-storage facilities, apartments and leased departments con-
stitute rentals of real estate. The rental of a boat moorage slip or
an airplane hangar/tie down site is presumed to be a rental of real
estate only 1f a specific space, slip, or site 1is assigned and the
rental is for a period of thirty days or longer.

(3) License to use real estate. A license grants merely a right
to use the real property of another but does not confer exclusive con-
trol or dominion over the same. Usually, where the grant conveys only
a license to use, the owner controls such things as lighting, heating,
cleaning, repairing, and opening and closing the premises.
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(a) Persons who are involved in more than one kind of business
activity are required to segregate their income and report under the
appropriate tax classification based on the nature of the specific ac-
tivity (see RCW 82.04.440).

(b) It will be presumed that a taxable license to use or enjoy
real property is granted in the rental of the following:

(1) Hotel rooms (for periods of less than 30 continuous days; see
WAC 458-20-166) .

(ii) Motels, tourist courts and trailer parks (for periods of
less than 30 continuous days; see WAC 458-20-166).

(iii) Cold storage lockers (see WAC 458-20-133).

(iv) Safety deposit boxes and private mail boxes.

(v) Storage space (see WAC 458-20-182).

(vi) Space within park or fair grounds to a concessionaire.

(vii) Hairdressers, barbers, or manicurists who lease space with-
in another business (see WAC 458-20-200 Leased departments).

(viii) Use of boat launch facilities for recreational purposes.

(ix) Space on a building for the attachment of advertising signs,
including for periods in excess of 30 continuous days.

(c) RCW 82.04.050 (2) (f) specifically defines all services of a
hotel, motel, or similar businesses as being retail sales. Thus, the
rentals of meeting rooms, display rooms, or ball rooms are retail
sales when rented out by such businesses. Persons who are not in the
business of selling lodging are taxable under the service B&O tax
classification on income from the rental of meeting rooms.

[Statutory Authority: RCW 82.32.300. WSR 91-02-056, § 458-20-118,
filed 12/28/90, effective 1/28/91; WSR 83-07-034 (Order ET 83-17), S
458-20-118, filed 3/15/83; Order ET 70-3, § 458-20-118 (Rule 118),
filed 5/29/70, effective 7/1/70.]

WAC 458-20-119 Sales by caterers and food service contractors.
(1) Introduction. This rule explains Washington's business and occupa-
tion (B&0O) tax and retail sales tax applications for sales by caterers
and food service contractors.

(a) Examples. This rule contains examples that identify a number
of facts and then state a conclusion. These examples should be used
only as a general guide. The tax results of other situations must be
determined after a review of all facts and circumstances.

(b) Other rules that may apply. The following rules may contain
additional relevant information:

(i) WAC 458-20-107 Requirement to separately state sales tax—Ad-
vertised prices including sales tax.

(1i) WAC 458-20-124 Restaurants, cocktail bars, taverns and simi-
lar businesses.

(iii) WAC 458-20-166 Hotels, motels, Dboarding houses, rooming
houses, resorts, hostels, trailer camps, short-term rentals and simi-
lar lodging businesses.

(iv) WAC 458-20-167 Educational institutions, school districts,
student organizations, and private schools.

(v) WAC 458-20-168 Hospitals, nursing homes, assisted living fa-
cilities, adult family homes and similar health care facilities.

(vi) WAC 458-20-175 Persons engaged in the business of operating
as a private or common carrier by air, rail or water in interstate or
foreign commerce.
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(vii) WAC 458-20-189 Sales to and by the state of Washington and
municipal corporations, including counties, cities, towns, school dis-
tricts, and fire districts.

(viii) WAC 458-20-190 Sales to and by the United States and cer-
tain entities created by the United States—Doing business on federal
reservations—Sales to foreign governments.

(ix) WAC 458-20-244 Food and food ingredients.

(2) Sales by caterers. Sales of meals and prepared food by ca-
terers are subject to the retailing B&0O and retail sales taxes when
sold to consumers. "Caterer" means a person who provides, prepares,
and serves meals for immediate consumption at a location selected by
the customer. The tax liability is the same whether the meals are pre-
pared at the customer's site or the caterer's site. The retailing B&O
and retail sales taxes also apply when caterers prepare and serve
meals using ingredients provided by the customer.

(3) Food service contractors. The term "food service contractor"
means a person who operates a food service at a kitchen, cafeteria,
dining room, or similar facility owned by an institution or business.
Food service contractors may manage the food service operation on be-
half of the institution or business, or may actually make sales of
meals or prepared foods.

(a) Sales of meals. Food service contractors who sell meals or
prepared foods to consumers are subject to the retailing B&0O and re-
tail sales taxes on their gross proceeds of sales. For example, the
operation of a cafeteria which provides meals to employees of a manu-
facturing or financial business is generally a retail activity. The
food service contractor is considered to be making retail sales of
meals, whether payment for the meal is made by the employees or the
business, unless the business itself is reselling the meals to the em-
ployees.

In all cases where the meals are prepared at off-site facilities
not owned by the institution or business, the food service contractor
is considered to be making sales of meals and the retailing B&0O and
retail sales taxes apply to the gross proceeds of sale, or gross in-
come for sales to consumers.

(b) Food service management. The gross proceeds derived from the
management of a food service operation are subject to the service and
other business activities B&0O tax. These tax reporting provisions ap-
ply whether the staff actually preparing the meals or prepared foods
is employed by the institution or business hiring the food service
contractor, or by the food service contractor itself. If the food
service contractor merely manages the food service operation on behalf
of an institution or business, that institution or business is consid-
ered to be selling meals or providing the meals as a part of the serv-
ices the institution or business renders to its customers. These in-
stitutions and businesses should refer to subsections (4) and (5) in
this rule to determine their B&0O tax and retail sales tax liabilities.

Food service management includes, but is not limited to, the fol-
lowing activities:

(i) Food service contractors operating a cafeteria or similar fa-
cility which provides meals and prepared food for employees or guests
of a business, but only where the business owning the facility is the
one actually selling the meals to its employees.

(ii) Food service contractors managing or operating a cafeteria,
lunch room, or similar facility for the exclusive use of students or
faculty at an educational institution or private school. The educa-
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tional institution or private school provides these meals to the stu-
dents and faculty as a part of its educational services. The food
service contractor is managing a food service operation on behalf of
the institution, and is not making retail sales of meals to the stu-
dents, faculty, or institution. Sales of meals or prepared foods to
guests 1in such areas are, however, subject to the retailing B&0O and
retail sales taxes.

(iii) Food service contractors managing or operating the dietary
facilities of a hospital, nursing home, or similar institution, for
the purpose of providing meals or prepared foods to its patients or
residents. These meals are provided to the patients or residents by
the hospital, nursing home, or similar institution as a part of the
services rendered by the institution. The food service contractor is
managing a food service operation on behalf of the institution, and is
not considered to be making retail sales of meals to the patients,
residents, or institution. Sales of meals to doctors, nurses, visi-
tors, and other employees through a cafeteria or similar facility are,
however, subject to the retailing B&0O and retail sales taxes.

(c) Examples.

(1) Example 1. GC Inc. is a food service contractor managing and
operating an on-site cafeteria for B College. This cafeteria is oper-
ated for the exclusive use of students and faculty. Guests of students
or faculty members, however, are allowed to use the facilities. All
moneys collected in the cafeteria are retained by B College. B College
pays GC's direct costs for managing and operating the cafeteria, in-
cluding the costs of the unprepared food products, employee salaries,
and overhead expenses. GC also receives a management fee.

GC Inc. is managing a food service operation. The measure of tax
is the gross proceeds received from B College. GC Inc. may not claim a
deduction on account of cost of materials, salaries, or any other ex-
pense. GC Inc.'s proceeds are subject to the service and other activi-
ties B&O tax classification. B College is considered to be making re-
tail sales of meals to the guests and must collect and remit retail
sales tax on the gross proceeds of these sales. B College should refer
to WAC 458-20-167 to determine whether the retailing B&O tax applies.

(ii) Example 2. DF Food Service contracts with Hospital A to man-
age and operate Hospital A's dietary and cafeteria facilities. DF 1is
to receive a per meal fee for meals provided to Hospital A's patients.
DF Food Service retains all proceeds for sales of meals to physicians,
nurses, and visitors in the cafeteria.

The gross proceeds received from Hospital A regarding the meals
provided to the patients are derived from the management of a food
service operation. These proceeds are subject to the service and other
activities B&O tax classification. DF, however, is making retail sales
of meals to physicians, nurses, and visitors in the cafeteria. DF Food
Service must pay retailing B&0O tax, and collect and remit retail sales
tax, on the gross proceeds derived from the cafeteria sales.

(4) Retailing B&0O and retail sales taxes. The sales of meals to
consumers are subject to the retailing B&0O tax and generally subject
to retail sales tax. However, a retail sales tax exemption is availa-
ble for the following sales of meals:

(a) Prepared meals sold under a state-administered nutrition pro-
gram for the aged as provided for in the Older Americans Act (Public
Law 95-478 Title III) and RCW 74.38.040(06);

(b) Prepared meals sold to or for senior citizens, disabled per-
sons, or low-income persons by a nonprofit organization organized un-
der chapter 24.03A or 24.12 RCW. However, this exemption does not ap-
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ply to purchases of prepared meals by nonprofit organizations, such as
hospitals, which provide the meals to patients as a part of the serv-
ices they render;

(c) Food, drink, or meals furnished by a senior living community,
as defined in RCW 82.04.040, to tenants as part of a rental or resi-
dency agreement for which no separate charge is made, regardless of
whether the tenant is a resident for purposes of chapter 18.20 or
18.390 RCW. RCW 82.04.040; and

(d) Prepared meals sold to the federal government. WAC
458-20-190. However, meals sold to federal employees are taxable, even
if the federal employee will be reimbursed for the cost of the meals
by the federal government.

(5) Wholesale sales of prepared meals. Persons making sales of
prepared meals to persons who will be reselling the meals are subject
to the wholesaling B&0O tax classification. Sellers must obtain a re-
seller permit for sales from their customers to document the wholesale
nature of any sale as provided in WAC 458-20-102 Reseller permits.

(6) Deferred sales or use tax. If the seller fails to collect the
appropriate retail sales tax, the purchaser is required to pay the de-
ferred sales or use tax directly to the department for many catering
and food service items, as follows:

(a) Purchases of dishes, kitchen utensils, linens, and items
which do not become an ingredient of the meal, are subject to retail
sales tax.

(b) Retail sales tax or use tax applies to purchases of equip-
ment, repairs, appliances, and construction.

(c) Retail sales tax or use tax does not apply to purchases of
food or beverage products that are ingredients of meals being sold at
retail or wholesale.

(d) Purchases of food products and prepared meals by persons who
are not in the business of selling meals at retail or wholesale are
subject to the retail sales tax. However, certain food products are
exempt from retail sales or use tax. See WAC 458-20-244.

[Statutory Authority: RCW 82.01.060 and 82.32.300. WSR 24-03-129, §
458-20-119, filed 1/22/24, effective 2/22/24; WSR 22-14-014, §
458-20-119, filed 6/23/22, effective 7/24/22. Statutory Authority: RCW
82.32.300, 82.01.060(2), and 2011 c¢ 55. WSR 12-07-060, § 458-20-119,
filed 3/19/12, effective 4/19/12. Statutory Authority: RCW 82.32.300,
82.01.060(2), chapters 82.04, 82.08, 82.12 and 82.32 RCW. TWSR
10-06-069, § 458-20-119, filed 2/25/10, effective 3/28/10. Statutory
Authority: RCW 82.32.300. WSR 99-11-107, § 458-20-119, filed 5/19/99,
effective 6/19/99; WSR 93-23-019, § 458-20-119, filed 11/8/93, effec-
tive 12/9/93; WSR 86-03-016 (Order ET 86-1), § 458-20-119, filed
1/7/86; WSR 82-16-061 (Order ET 82-7), § 458-20-119, filed 7/30/82.
Statutory Authority: RCW 82.01.060(2) and 82.32.300. WSR 78-07-045
(Order ET 78-4), § 458-20-119, filed 6/27/78; Order ET 74-1, S
458-20-119, filed 5/7/74; Order ET 70-3, § 458-20-119 (Rule 119),
filed 5/29/70, effective 7/1/70.]

WAC 458-20-120 Sales of ice. Sales of ice to fishermen for the
purpose of packing and preserving their fish during the trip from the
fishing banks to their port of discharge are sales for consumption and
are taxable under the retail sales tax.
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Sales of ice to persons, other than railroad companies, for use
in icing refrigerator cars are sales for consumption and are taxable
under the retail sales tax.

The use of ice purchased or manufactured by interstate railroad
companies for the purpose of icing within this state perishables or
refrigerator cars or car cooling systems, 1is subject to use tax. (See
WAC 458-20-175.)

Sales of ice to persons who sell fish, fruit, vegetables and oth-
er commodities are sales for resale and not subject to the retail
sales tax when such ice is used for packing during shipment and title
thereto passes to the purchaser along with the property sold.

Sales of ice to persons operating restaurants, soda fountains and
the like are sales for resale and are not subject to the retail sales
tax when such ice is used exclusively as crushed ice in drinks sold by
such persons.

Sales of ice to persons operating creameries, beer parlors, res-
taurants, soda fountains and the 1like are sales for consumption and
are taxable under the retail sales tax when such ice is used primarily
for the purpose of cooling food products and is not for resale to cus-
tomers.

Revised May 1, 1949.

[Order ET 70-3, § 458-20-120 (Rule 120), filed 5/29/70, effective
7/1/70.]

WAC 458-20-121 Sales of heat or steam—Including production by
cogeneration. (1) Introduction. This section provides tax reporting
information to persons who sell heat and/or steam. Because heat and
steam are often the product of a cogeneration facility, this section
also provides tax information for persons operating cogeneration fa-
cilities. Persons generating electrical power should also refer to WAC
458-20-179 (Public utility tax).

(2) Definitions.

(a) The term "biomass fuel" means wood waste and other wood re-
siduals, including forest derived biomass, but does not include fire-
wood or wood pellets. "Biomass fuel" also includes partially organic
by-products of pulp, paper, and wood manufacturing processes.

(b) The term "hog fuel" means wood waste and other wood residuals

including forest derived biomass. "Hog fuel" does not include firewood
or wood pellets.
(3) Sale of heat or steam - Business and occupation (B&0O) tax.

Persons engaging in the business of operating a plant for the produc-
tion, extraction, or storage of heat or steam for distribution, for
hire or sale, are taxable under the service and other business activi-
ties classification. This includes heat or steam produced by a biomass
system, cogeneration, geothermal sources, fossil fuels, or any other
method.

(4) Sale or production of electricity - Cogeneration. The produc-
tion of steam, heat, or electricity is not a manufacturing activity
within the definition of RCW 82.04.120. Persons who operate a plant or
system for the generation, production or distribution of electrical
energy for hire or sale are subject to the provisions of the public
utility tax under the light and power tax classification. Persons who
generate electrical energy should refer to WAC 458-20-179 (Public
utility tax). A deduction may be taken for:
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(a) Power generated in Washington and delivered out-of-state.
(See RCW 82.16.050(6) .)

(b) Amounts derived from the sale of electricity to persons who
are in the business of selling electricity and are purchasing the
electricity for resale. (See RCW 82.16.050(2).)

(5) Tax incentive programs - Cogeneration. There were tax incen-
tive programs available for cogeneration projects begun before January
1, 1990. Sales and use tax deferrals may apply under certain condi-
tions for power generation facilities, even though the production of
power is not specifically subject to a manufacturing tax. For example,
if the cogeneration facilities are part of a manufacturing plant for
the production of new articles of tangible personal property and the
requirements for tax deferral are met, the business may apply for tax
deferral programs. These 1incentive programs are discussed in WAC
458-20-240 (Manufacturer's new employee tax credits), 458-20-24001
(Sales and use tax deferral—Manufacturing and research/development
activities in rural counties—Applications filed after March 31,
2004), and 458-20-24002 (Sales and use tax deferral—New manufacturing
and research/development facilities).

(6) Fuel. Persons who produce their own fuel to generate heat,
steam, or electricity are subject to the manufacturing B&O tax on the
value of the fuel. This includes the wvalue of fuel which is created at
the same site as a by-product of another manufacturing process, such
as production of hog fuel. The taxable wvalue should be determined
based on comparable sales, or on the basis of all costs in the absence
of comparable sales. Refer to WAC 458-20-112 (Value of products).

(a) Fuel does not become an ingredient or component of power,
steam, or electricity. The sale of fuel to be used by the purchaser to
generate heat, steam, or electricity is a retail sale. In most cases,
the purchase of fuel for such purposes is subject to payment of retail
sales tax to the supplier. (See (b) of this subsection for discussion
of a sales and use tax exemption specific to biomass fuel.)

In the event retail sales tax is not paid to the supplier, and no
exemption from retail sales tax 1is available, deferred sales or use
tax must be paid. However, the law provides a specific exemption from
the use tax for biomass fuel used by the fuel's extractor or manufac-
turer when used directly in the operation of the particular extractive
operation or manufacturing plant which produced or manufactured the
same biomass fuel. For example, if a lumber manufacturer produces wood
waste which is used in the same plant to produce heat for drying lum-
ber, the wood waste is not subject to use tax even though the manufac-
turing B&O tax applies to this biomass fuel. (See RCW 82.12.0263.)

(b) Effective July 1, 2009:

e Sales of hog fuel used to produce electricity, steam, heat, or
biofuel are exempt from retail sales tax when the purchaser provides
the seller with a properly filled out "buyer's retail sales tax exemp-
tion certificate.”" RCW 82.08.956.

* The use of hog fuel for production of electricity, steam, heat,
or biofuel is exempt from use tax. RCW 82.12.956.

(7) Equipment and supplies. Persons who are in the business of
producing heat, steam, or electricity are required to pay retail sales
tax to suppliers of all equipment and supplies. If the supplier fails
to collect retail sales tax, deferred sales or use tax must be paid.

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 18-05-011, §
458-20-121, filed 2/8/18, effective 3/11/18; WSR 10-10-031, S
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458-20-121, filed 4/26/10, effective 5/27/10. Statutory Authority: RCW
82.32.300. WSR 94-13-033, § 458-20-121, filed 6/6/94, effective
7/7/94; WSR 83-07-034 (Order ET 83-17), § 458-20-121, filed 3/15/83;
Order ET 70-3, § 458-20-121 (Rule 121), filed 5/29/70, effective
7/1/70.1

WAC 458-20-124 Restaurants, cocktail bars, taverns and similar
businesses. (1) Introduction. This rule explains how Washington's
business and occupation (B&0O) tax and retail sales tax apply to sales
by restaurants, cocktail bars, taverns, and similar businesses. It
discusses sales of meals, beverages, and foods at prices that include
retail sales tax. This rule also explains how discounted and promo-
tional meals are taxed. Caterers and persons who merely manage the op-
erations of a restaurant or similar business should refer to WAC
458-20-119 Sales by caterers and food service contractors, to deter-
mine their tax liability.

(a) Definition. Restaurants, cocktail bars, and taverns. The term
"restaurants, cocktail Dbars, taverns, and similar businesses" means
every place where prepared foods and beverages are sold and served to
individuals, generally for consumption on the premises where sold.

(b) Examples. This rule contains examples that identify a number
of facts and then state a conclusion. These examples should be used
only as a general guide. The tax results of other situations must be
determined after a review of all facts and circumstances.

(c) Other rules that may apply. The following rules may contain
other relevant information:

(i) WAC 458-20-107 Requirement to separately state sales tax—Ad-
vertised prices including sales tax.

(ii) WAC 458-20-119 Sales by caterers and food service contrac-
tors.

(iii) WAC 458-20-131 Gambling activities.

(iv) WAC 458-20-168 Hospitals, nursing homes, assisted living fa-
cilities, adult family homes and similar health care facilities.

(v) WAC 458-20-183 Recreational services and activities.

(vi) WAC 458-20-187 Tax responsibility of vending machine owners
and operators.

(vii) WAC 458-20-189 Sales to and by the state of Washington and
municipal corporations, including counties, cities, towns, school dis-
tricts, and fire districts.

(viii) WAC 458-20-190 Sales to and by the United States and cer-
tain entities created by the United States—Doing business on federal
reservations—Sales to foreign governments.

(ix) WAC 458-20-243 Litter tax.

(x) WAC 458-20-244 Food and food ingredients.

(2) Retailing B&O and retail sales taxes. Sales of meals and pre-
pared foods to consumers by restaurants, cocktail bars, taverns, and
similar businesses are subject to retailing B&0O tax and generally sub-
ject to retail sales tax. Retail sales tax exemptions are available
for the following sales of meals:

(a) Prepared meals sold under a state-administered nutrition pro-
gram for the aged as provided for in the Older Americans Act (Public
Law 95-478 Title III) and RCW 74.38.040(6);

(b) Prepared meals sold to or for senior citizens, disabled per-
sons, or low-income persons by a nonprofit organization organized un-
der chapter 24.03A or 24.12 RCW;
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(c) Food, drink, or meals furnished by a senior living community,
as defined in RCW 82.04.040, to tenants as part of a rental or resi-
dency agreement for which no separate charge is made, regardless of
whether the tenant is a resident for purposes of chapter 18.20 or
18.390 RCW. RCW 82.04.040;

(d) Prepared meals sold to the federal government. WAC
458-20-190. However, meals sold to federal employees are taxable, even
if the federal employee will be reimbursed for the cost of the meals
by the federal government; and

(e) Meals provided without specific charge by a restaurant to its
employees. RCW 82.08.9995. These meals are also exempt from B&0O tax
and use tax. RCW 82.04.750 and 82.12.9995. However, 1if any charge 1is
made for meals to employees, retailing B&0O tax and retail sales tax
apply.

For purposes of (e) of this subsection, the following definitions
apply:

(1) "Meal" means one or more items of prepared food or beverages
other than alcoholic beverages. For the purposes of (e) of this sub-
section, "alcoholic beverage" and "prepared food" have the same mean-
ings as provided in RCW 82.08.0293.

(ii) "Restaurant" means any establishment having special space
and accommodation where food and beverages are regularly sold to the
public for immediate, but not necessarily on-site, consumption, but
excluding grocery stores, mini-markets, and convenience stores. Res-
taurant includes, but is not limited to, lunch counters, diners, cof-
fee shops, espresso shops or bars, concession stands or counters, del-
icatessens, and cafeterias. It also includes space and accommodations
where food and beverages are sold to the public for immediate consump-
tion, if a separate charge is made for such food and beverages, and
are located within:

* Hotels, motels, lodges, boarding houses, bed and breakfast fa-
cilities;

* Hospitals, office buildings, movie theaters; and

* Schools, colleges, or universities.

Restaurants also include:

* Mobile sales units that sell food or beverages for immediate
consumption within a place, the entrance to which is subject to an ad-
mission charge; and

e Public and private carriers, such as trains and vessels, that
sell food or beverages for immediate consumption if a separate charge
is made for such food or beverages.

A restaurant is open to the public for purposes of this subsec-
tion (2) (e) if members of the public can be served as guests. "Res-
taurant" does not include businesses making sales through vending ma-
chines or through mobile sales units such as catering trucks or side-
walk vendors of food or beverage items.

(3) Wholesaling B&0O tax. Persons making sales of prepared meals
to persons who will be reselling the meals are subject to the whole-
saling B&0O tax classification. Sellers must obtain a copy of the pur-
chaser's reseller permit to document the wholesale nature of any sale
as provided in WAC 458-20-102 Reseller permits.

(4) Service and other business activities B&0O tax. Compensation
received from owners of vending machines for allowing the placement of
those machines at the restaurant, cocktail bar, tavern, or similar
business 1is subject to the service and other business activities tax.
WAC 458-20-187. Persons operating contests of chance should refer to
WAC 458-20-131.
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(5) Deferred sales or use tax. If the seller fails to collect the
appropriate retail sales tax, the purchaser is required to pay the de-
ferred sales or use tax directly to the department.

(a) Retail sales tax or use tax applies to purchases of dishes,
kitchen utensils, linens, and items that do not become an ingredient
of the meal.

(b) Retail sales tax or use tax applies to purchases of equip-
ment, repairs, appliances, and construction.

(c) Retail sales tax or use tax does not apply to purchases of
food or beverage products that are ingredients of the meals being
sold.

(d) Retail sales tax or use tax does not apply to purchases of
paper plates, paper cups, paper napkins, toothpicks, or any other ar-
ticles that are furnished to customers, the first actual use of which
renders such articles unfit for further use, when purchased by restau-
rants and similar businesses making actual sales of meals.

(6) Combination business. Persons operating a combination of two
kinds of food sales, of which one is the sale of prepared food (i.e.,
an establishment, such as a deli, selling food products ready for con-
sumption and in bulk gquantities), should refer to WAC 458-20-244 for
taxability information.

(7) Discounted meals, promotional meals, and meals given away.
Persons who sell meals on a "two for one" or similar basis are not
giving away a free meal, but rather are selling two meals at a dis-
counted price. Both the retailing B&0O and retail sales taxes are cal-
culated on the reduced price actually received by the seller.

Persons who provide meals free of charge to persons other than
their employees are consumers of those meals. Persons operating res-
taurants or similar businesses are not required to report use tax on
food and food ingredients given away, even if the food or food ingre-
dients are part of prepared meals. For example, a restaurant providing
meals to the homeless or hot dogs free of charge to a little league
team will not incur a retail sales or use tax liability with respect
to these items given away. A sale has not occurred, and the food and
food ingredients exemption applies. Should the restaurant provide the
little league team with soft drinks free of charge, the restaurant
will incur a deferred retail sales or use tax liability with respect
to those soft drinks. Soft drinks are excluded from the exemption for
food and food ingredients. WAC 458-20-244.

(8) Sales of meals, beverages and food at prices that include re-
tail sales tax. Persons may advertise and/or sell meals, beverages, or
any kind of food product at prices including retail sales tax. Any
person electing to advertise and/or make sales in this manner must
clearly indicate this pricing method on the menus and other price in-
formation. WAC 458-20-107.

(9) Spirits, beer, and wine restaurant licensees. Restaurants op-
erating under the authority of a license from the liquor and cannabis
board to sell spirits, beer, and wine by the glass for on-premises
consumption generally have both dining and cocktail lounge areas. Cus-
tomers purchasing beverages or food in lounge areas may not be given
sales invoices, sales slips, or dinner checks, nor are they generally
provided with menus.

(a) Many spirits, beer, and wine restaurant licensees elect to
sell beverages or food at prices inclusive of the retail sales tax in
the cocktail lounge area. If this pricing method is used, notification
that retail sales tax 1is included in the price of the beverages or
foods must be posted in the lounge area in a manner and location so
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that customers can see the notice without entering employee work
areas. The department presumes that no retail sales tax has been col-
lected or is included in the gross receipts when a notice is not pos-
ted and the customer does not receive a sales slip or sales invoice
separately stating the retail sales tax.

(b) The election to include retail sales tax in the selling price
in one area of a location does not preclude the restaurant operator
from selling beverages or food at a price exclusive of retail sales
tax in another. For example, a spirits, beer, and wine restaurant 1i-
censee may elect to include the retail sales tax in the price charged
for beverages in the lounge area, while the price charged in the din-
ing area is exclusive of the retail sales tax.

(c) Spirits, beer, and wine restaurant licensees are not required
to post actual drink prices in the cocktail lounge areas. However, if
actual prices are posted, the advertising requirements expressed in
WAC 458-20-107 must be met.

(d) Examples.

(1) Example 1. XYZ Restaurant operates both a cocktail bar and a
dining area. XYZ has elected to sell drinks and appetizers in the bar
at prices including the retail sales tax while selling drinks and
meals served in the dining area at prices exclusive of the retail
sales tax. There is a sign posted in the bar area advising customers
that all prices include retail sales tax. Customers in the dining area
are given sales invoices that separately state the retail sales tax.
As an example, a typical well drink purchased in the bar for $7.00 in-
clusive of the retail sales tax, 1is sold for $7.00 plus retail sales
tax in the dining area. The pricing requirements have been satisfied
and the drink and food totals are correctly reflected on the custom-
ers' dinner checks. XYZ may factor the retail sales tax out of the
cocktail bar gross receipts when determining its retailing B&0O and re-
tail sales tax liability.

(ii) Example 2. RBS Restaurant operates both a cocktail bar and a
dining area. RBS has elected to sell drinks at prices inclusive of re-
tail sales tax for all areas where drinks are served. It has a sign
posted to inform customers in the bar area of this fact and a state-
ment is also on the dinner menu indicating that any charges for drinks
includes retail sales tax. Dinner checks are given to customers served
in the dining area that state the price of the meal exclusive of re-
tail sales tax, the retail sales tax on the meal, and the drink price
including retail sales tax. Because the Dbusiness has met the sign
posting requirement in the bar area and has indicated on the menu that
retail sales tax is included in the price of the drinks, RBS may fac-
tor the retail sales tax out of the gross receipts received from its
drink sales when determining its taxable retail sales.

(iii) Example 3. Z Tavern sells all foods and drinks at a price
that includes the retail sales tax. However, there is no mention of
this pricing structure on its menus or reader boards. The gross re-
ceipts from Z Tavern's food and drink sales are subject to the retail-
ing B&O and retail sales taxes. Z Tavern has failed to meet the condi-
tions for selling foods and drinks at prices including retail sales
tax. Z Tavern may not assume the gross receipts include any retail
sales tax and may not factor the retail sales tax out of the gross re-
ceipts.

(10) Gratuities. Tips or gratuities representing donations or
gifts by customers under circumstances which are clearly voluntary are
not part of the selling price and not subject to tax. However, manda-
tory additions to the price by the seller, whether labeled service
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charges, tips, gratuities or otherwise are part of the selling price
and are subject to both the retailing B&0O and retail sales taxes.

[Statutory Authority: RCW 82.01.060 and 82.32.300. WSR 24-03-129, §
458-20-124, filed 1/22/24, effective 2/22/24; WSR 22-14-014, §
458-20-124, filed 6/23/22, effective 7/24/22. Statutory Authority: RCW
82.32.300, 82.01.060(2), and 2015 c 86. WSR 15-21-092, § 458-20-124,
filed 10/21/15, effective 11/21/15. Statutory  Authority: RCW
82.32.300, 82.01.060(2), 82.08.050, and 2013 2nd sp.s. c¢ 13. WSR
14-01-050, § 458-20-124, filed 12/12/13, effective 1/12/14. Statutory
Authority: RCW 82.32.300, 82.01.060(2), and 2011 c¢ 55. WSR 12-07-060,
§ 458-20-124, filed 3/19/12, effective 4/19/12. Statutory Authority:
RCW 82.32.300, 82.01.060(2), chapters 82.04, 82.08, 82.12 and 82.32
RCW. WSR 10-06-069, § 458-20-124, filed 2/25/10, effective 3/28/10.
Statutory Authority: RCW 82.32.300. WSR 93-23-018, § 458-20-124, filed
11/8/93, effective 12/9/93; WSR 83-07-034 (Order ET 83-17), §
458-20-124, filed 3/15/83; Order ET 70-3, § 458-20-124 (Rule 124),
filed 5/29/70, effective 7/1/70.]

WAC 458-20-12401 Special stadium sales and use tax. (1) Intro-
duction. RCW 82.14.360 provides for a special stadium sales and use
tax that applies to sales of food and beverages by restaurants, tav-
erns, and bars in counties with a population of one million or more.
The tax applies only to those food and beverage sales that are already
subject to the retail sales tax. Grocery stores, mini-markets, and
convenience stores were specifically excluded from the definition of a
restaurant and are not required to collect the tax. However, a restau-
rant located within a grocery store, mini-market, or convenience store
is subject to this tax if the restaurant is owned or operated by a
different legal entity from the store or market. The special stadium
tax applied only in King County and was effective through September
30, 2011.

(2) Definitions. The following definitions apply to this section.

(a) "Restaurant" means any establishment having special space and
accommodation where food and beverages are regularly sold to the pub-
lic for immediate, but not necessarily on-site, consumption, but ex-
cluding grocery stores, mini-markets, and convenience stores. Restau-
rant includes, but is not limited to, lunch counters, diners, coffee
shops, espresso shops or bars, concession stands or counters, delica-
tessens, and cafeterias. It also includes space and accommodations
where food and beverages are sold to the public for immediate consump-
tion that are located within hotels, motels, lodges, boarding houses,
bed-and-breakfast facilities, hospitals, office buildings, movie thea-
ters, and schools, colleges, or universities, 1f a separate charge 1is
made for such food or beverages. Mobile sales units that sell food or
beverages for immediate consumption within a place, the entrance to
which is subject to an admission charge, are "restaurants" for purpo-
ses of this tax. So too are public and private carriers, such as
trains and vessels, that sell food or beverages for immediate consump-
tion on trips that both originate and terminate within the county im-
posing the special stadium tax if a separate charge for the food
and/or beverages 1is made. A restaurant 1is open to the public for pur-
poses of this section 1f members of the public can be served as
guests. "Restaurant" does not include businesses making sales through
vending machines or through mobile sales units such as catering trucks
or sidewalk vendors of food or beverage items.
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(b) "Tavern" has the same meaning here as in RCW 66.04.010 and
means any establishment with special space and accommodation for the
sale of beer by the glass and for consumption on the premises.

(c) "Bar" means any establishment selling liquor by the glass or
other open container and includes, but is not limited to, establish-
ments that have been issued a class H license by the liquor control
board.

(d) "Grocery stores, mini-markets, and convenience stores," have
their ordinary and common meaning.

(3) Tax application. This special stadium sales and use tax ap-
plied only to food and beverages sold by restaurants, bars, and tav-
erns in King County through September 30, 2011. The tax is in addition
to any other sales or use tax that applies to these sales. This spe-
cial tax only applies if the regular sales or use tax imposed by chap-
ters 82.08 or 82.12 RCW applies.

(a) The tax applies to the total charge made by the restaurant,
tavern, or bar, for food and beverages. If a mandatory gratuity is in-
cluded in the charge that, too, is subject to the tax.

(b) Catering provided by a restaurant, tavern, or bar is also
subject to the tax. However, when catering is done by a business that
does not meet the definition of restaurant in subsection (2) of this
section, has no facilities for preparing food, and all food is pre-
pared at the customer's location, the charge is not subject to the
tax.

(c) In the case of catering subject to the tax, 1if a separate
charge is made for linens, glassware, tables, tents, or other items of
tangible personal property that are not required for the catering,
those separate charges are not subject to the tax. However, separately
stated charges for items that are required as a part of the catering
service, such as waitpersons or mandatory gratuities, are subject to
the tax.

(4) Examples. The following examples should be used only as a
general guide. The tax status of each situation must be determined af-
ter a review of all of the facts and circumstances. For these exam-
ples, assume the transactions occurred in King County prior to October
1, 2011.

(a) The Hot Bakery operates a coffee shop where customers may
purchase baked goods and coffee for consumption on the premises. When
utensils are provided with the bakery goods, the sale of bakery goods,
along with the coffee is considered prepared food. The sale of pre-
pared food is subject to the retail sales tax and special stadium tax.
If the bakery products are bagged or boxed without utensils, the re-
tail sales and special stadium taxes do not apply under the provisions
of RCW 82.08.0293. See WAC 458-20-244 Food and food ingredients, for
information about the sales of prepared foods.

(b) Charlie operates a "fast food" business. Customers may con-
sume the food and beverages on the premises or may take the food "to
go" for consumption elsewhere. All sales of food and beverages by this
business are subject to the special stadium tax, including the food
and beverages sold "to go."

(c) Jane operates carts that may be set up on a sidewalk or with-
in parks from which customers may purchase hot dogs and beverages. The
cart includes heating facilities for preparation of hot dogs at the
cart site. No seating is provided by the business. The site location
is not owned or leased by Jane. These sales are not subject to the
special stadium sales tax because the business does not have a desig-
nated space for the preparation of the food it sells. This business
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does not fit the definition of "restaurant." However, if Jane operates
a mobile food service unit selling food or beverages for immediate
consumption at fixed locations within the grounds of a stadium, arena,
fairgrounds, or other place, admission to which is subject to an ad-
mission charge, then the special stadium tax applies.

(d) Bill operates a combination gas station and convenience
store. The convenience store sells some groceries and also some pre-
pared foods such as hot dogs and hamburgers. Customers may also pur-—
chase soft drinks or coffee by the cup. None of these sales are sub-
ject to the special stadium sales tax because of the specific language
in the statute exempting convenience stores from the tax.

(e) Peter operates a Dbusiness that sells prepared pizza. The
business prepares and bakes the pizza at its premises. The business
has no seating. Customers may order the pizzas by either entering Pe-
ter's place of business or by telephone. Customers may either take de-
livery at the seller's site or the business will deliver the pizza to
the customer's residence or other site. These sales are subject to the
special stadium sales tax because the business does have a designated
site and facilities for the preparation of food for sale for immediate
consumption, even though no seating is available. The regular retail
sales tax applies to these sales since these sales are not exempt food
products under RCW 82.08.0293(2) .

(f) Jack has the exclusive concession rights to prepare and sell
hot dogs within a sports facility. Customers place their orders and
take delivery of the prepared food and beverages at Jack's site in the
sports facility. Jack provides no seating that he controls. Customers
generally take the food and beverage to their seats and consume the
items while watching the sports event. Jack will also prepare hot dogs
and soft drinks at his food bar and use his employees or agents to
sell these products to customers in the stands while the sports event
is in progress. All of the sales of food and beverages by Jack are
subject to the special stadium sales tax. Jack's business operation
meets the definition of "restaurant." Jack has set aside space that he
controls for the purpose of preparing food and beverages for immediate
consumption for sale to the public.

(g) Jinny operates a cafe within Abe's grocery store, for the
sale of food or beverages for immediate consumption on the premises.
Abe's grocery store 1is a separate entity from Jinny's cafe, and it
leases the space for the cafe to Jinny. Sales of food and beverages by
Abe's grocery store are exempt from the special stadium tax, but sales
at the cafe by Jinny are subject to retail sales tax and the special
stadium sales tax.

[Statutory Authority: RCW 82.32.300, 82.01.060(2) and 82.14.360(1).
WSR 12-01-026, § 458-20-12401, filed 12/12/11, effective 1/12/12; WSR
10-01-050, § 458-20-12401, filed 12/9/09, effective 1/9/10. Statutory
Authority: RCW 82.32.300 and 82.14.080. WSR 96-16-086, § 458-20-12401,
filed 8/7/96, effective 9/7/96.]

WAC 458-20-126 Sales of motor vehicle fuel, special fuel, and
nonpolluting fuel. (1) Introduction. This rule explains the retail
sales and use taxes for motor vehicle fuel, special fuel, and fuels
commonly referred to as liquefied natural gas, compressed natural gas,
or propane. This rule also provides documentation requirements to buy-
ers and sellers of fuel for both on and off highway use.
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(2) What are motor vehicle fuel and special fuel, and how are
they taxed? "Motor vehicle fuel" as used in this rule means gasoline
or any other inflammable gas or 1ligquid the chief use of which is as
fuel for the propulsion of motor vehicles. (See RCW 82.36.010.) "Spe-
cial fuel" as used in this rule means all combustible gases and 1lig-
uids suitable for the generation of power for propulsion of motor ve-
hicles, except that it does not include motor vehicle fuel as defined
above. (See RCW 82.38.020.) Diesel fuel is an example of a special
fuel.

Retail sales tax or use tax applies to sales and uses of motor
vehicle fuel or special fuel, unless an exemption applies, when the
taxes of chapter 82.36 or 82.38 RCW have not been paid or have been
refunded. Generally, fuel taxes apply to sales of fuel for highway
consumption and retail sales or use tax applies to fuel sold for con-
sumption off the highways (e.g., boat fuel, or fuel for farm machinery
or construction equipment, etc.).

(3) What motor vehicle fuel and special fuel exemptions are
available?

(a) Passenger-only ferries. RCW 82.08.0255 and 82.12.0256 provide
retail sales tax and use tax exemptions for motor vehicle fuel or spe-
cial fuel for use 1in passenger-only ferry vessels. These exemptions
apply only to fuel purchased by public transportation benefit areas
created under chapter 36.57A RCW, county owned ferries, or county fer-
ry districts created under chapter 36.54 RCW.

(b) Nonprofit transportation providers. RCW 82.08.0255 and
82.12.0256 provide retail sales tax and use tax exemptions for motor
vehicle fuel or special fuel purchased or used by private, nonprofit
transportation providers certified under chapter 81.66 RCW, if the
purchaser 1is entitled to fuel tax refund or exemption under chapter
82.36 or 82.38 RCW.

(c) Public transportation. RCW 82.08.0255 and 82.12.0256 provide
retail sales tax and use tax exemptions for motor vehicle fuel or spe-
cial fuel purchased or used for the purpose of public transportation,
if the purchaser is entitled to a refund or an exemption under RCW
82.36.275 or 82.38.080.

(d) Special fuel used in interstate commerce. RCW 82.08.0255 pro-
vides a retail sales tax credit or refund for sales of special fuel
that is delivered in this state but later transported and used outside
this state by persons engaged in interstate commerce. The credit or
refund also applies to persons hauling their own goods in interstate
commerce.

Certificate. Persons selling special fuel to interstate carriers
must obtain a completed "Certificate of Special Fuel Sales to Inter-
state Carriers" from the purchaser to document entitlement to the
credit or refund. The certificate may be obtained from the department
of revenue (department) on the internet at http://www.dor.wa.gov/, or
by contacting the department's taxpayer services division at:

Taxpayer Services
Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478
360-705-6705

The provisions of the certificate may be limited to a single
sales transaction, or may apply to all sales transactions as long as
the seller has a recurring business relationship with the buyer. A
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"recurring business relationship" means at least one sale transaction
within a period of 12 consecutive months.

(e) Farm fuel users of diesel or aircraft fuels. For the purpose
of this rule, a "farm fuel user" means either a farmer or a person who
provides horticultural services for farmers, such as soil preparation,
crop cultivation, or crop harvesting services.

(1) RCW 82.08.865 and 82.12.865 provided retail sales tax and use
tax exemptions to farm fuel users for diesel, biodiesel, and aircraft
fuel purchased for nonhighway use.

(1i1) These exemptions also apply to a fuel blend if all the com-
ponent fuels of the Dblend would otherwise be exempt under RCW
82.08.865 and 82.12.865 if the component fuels were sold as separate
products. The exemptions do not apply to fuel used for residential
heating purposes.

(iii) When purchasing an eligible fuel, a farm fuel user must
provide the seller with a completed "Farmers' Retail Sales Tax Exemp-
tion Certificate," which may be obtained from the department using the
contact information described in (d) of this subsection.

Sellers of eligible fuels to farm fuel users must document the
tax exempt sales of red-dyed diesel, biodiesel, or aircraft fuel by
accepting the certificate mentioned above and retaining it in their
records for five years.

(4) Nonpolluting fuels. Nonpolluting fuels are described as lig-
uefied natural gas, compressed natural gas, or liquefied petroleum
gas, commonly called propane. Nonpolluting fuels may be purchased for
either highway or "off-highway" use. Nonpolluting fuels purchased for
highway use are normally subject to taxes under either chapter 82.36
or 82.38 RCW. Nonpolluting fuels purchased for "off-highway" use are
subject to retail sales tax or use tax.

(a) Highway fuel used by Washington licensed vehicle owners. RCW
82.38.075 encourages the use of nonpolluting fuels by providing for
payment of an annual fee by users of nonpolluting fuels, in lieu of
the motor vehicle fuel tax. This fee 1is paid at the time of original
and annual renewals of vehicle license registrations. A decal or other
identifying device must be displayed as prescribed by the department
of licensing as authority to purchase these nonpolluting fuels.

Fuel dealers should not collect retail sales or use tax on any
nonpolluting fuels sold to Washington licensed vehicle owners for
highway use when the vehicle displays a valid decal or other identify-
ing device issued by the department of licensing.

(b) "Off-highway" fuel wuse. Nonpolluting fuels purchased for
"off-highway" use are not subject to the taxes of chapter 82.36 or
82.38 RCW, and therefore the retail sales tax applies.

(c) Bulk purchases of fuel. The department recognizes that cer-
tain licensed special fuel users may find it more practical to accept
deliveries of nonpolluting fuels into a bulk storage facility rather
than into the fuel tanks of motor vehicles. Persons selling nonpollut-
ing fuels to such bulk purchasers must obtain from the purchaser an
exemption certificate to document entitlement to the exemption. The
"Certificate for Purchase of Nonpolluting Special Fuels" must certify
the amount of fuel that the purchaser will consume in using motor ve-
hicles upon the highways of this state. This procedure is limited to
persons duly registered with the department. The registration number
given on the certificate ordinarily will be sufficient evidence that
the purchaser is properly registered. The "Certificate for Purchase of
Nonpolluting Special Fuel" may be obtained from the department using
the contact information described in subsection (3) (d) of this rule.
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(1) When fuel is purchased for both on and off highway use, and
it is not possible for a special fuel user licensee to determine the
exact proportion purchased for highway use in this state, the amount
of the off-highway use special fuel may be estimated. If an estimate
is used and retail sales tax is not paid, the purchaser must make an
adjustment on the next excise tax return and remit use tax on the por-
tion of the fuel used for off-highway purposes.

(ii) Nonpolluting fuel not placed in motor vehicle fuel tanks by
the seller are subject to retail sales tax, unless a "Certificate for
Purchase of Nonpolluting Special Fuel" is obtained from the purchaser.
The seller must collect and remit the retail sales tax to the depart-
ment, or retain the certificate as part of its permanent records. When
nonpolluting fuel is delivered by the seller into the bulk storage fa-
cilities of a special fuel user licensee or 1is otherwise sold to such
buyers under conditions where it is not delivered into the fuel tanks
of motor wvehicles, the department will presume that the entire amount
of fuel sold is subject to retail sales tax unless the seller has ob-
tained a completed certificate.

(d) Vehicles licensed outside the state of Washington. Owners of
out-of-state licensed vehicles are exempt from the requirement to pur-
chase an annual license as provided in RCW 82.38.075.

(1) Therefore, the fuel taxes of chapters 82.36 and 82.38 RCW
generally apply to the out-of-state licensed vehicle owner's purchases
of nonpolluting fuel for highway use.

(i1) Retail sales tax applies to the out-of-state licensed vehi-
cle owner's purchases of nonpolluting fuel for off-highway use.

(iii) If the fuel taxes of chapters 82.36 and 82.38 RCW have not
been paid, have been refunded, or have not been applied, then retail
sales tax is due on the out-of-state licensed vehicle owner's purcha-
ses of nonpolluting fuel, for either highway or off-highway use.

(e) Any person selling or dispensing liquefied natural gas, com-
pressed natural gas, or propane into a tank of a motor vehicle powered
by this fuel that does not comply with the provisions in chapter 82.38
RCW described in this rule, is subject to the penalty provisions in
chapter 82.38 RCW.

(5) Refunds are available for fuel taxes paid when fuel is con-
sumed off the highway. If a person purchases motor vehicle fuel or
special fuel and pays the fuel taxes of chapter 82.36 or 82.38 RCW,
and then consumes the fuel off the highway, the person is entitled to
a refund of these taxes under the procedures of chapter 82.36 or 82.38
RCW. However, a person receiving a refund of vehicle fuel taxes be-
cause of the off-highway consumption of the fuel in this state is sub-
ject to use tax on the value of the fuel. The department of licensing
administers the fuel tax refund provisions and will deduct from the
amount of a refund the amount of use tax due.

[Statutory Authority: RCW 82.01.060 and 82.32.300. WSR 23-14-002, §
458-20-126, filed 6/21/23, effective 7/22/23. Statutory Authority: RCW
82.32.300, 82.01.060(2), 82.12.022, and 82.14.230. WSR 15-04-104, §
458-20-126, filed 2/3/15, effective 3/6/15. Statutory Authority: RCW
82.32.300, 82.01.060(2), 82.08.0255, 82.12.0256, 82.08.865, and
82.12.865. WSR 10-01-051, & 458-20-126, filed 12/9/09, effective
1/9/10; WSR 08-16-045, § 458-20-126, filed 7/29/08, effective 8/29/08.
Statutory Authority: RCW 82.32.300. WSR 91-15-022, § 458-20-126, filed
7/11/91, effective 8/11/91; WSR 83-17-099 (Order ET 83-6), §
458-20-126, filed 8/23/83; WSR 83-07-034 (Order ET 83-17), S
458-20-126, filed 3/15/83; Order ET 73-1, § 458-20-126, filed 11/2/73;
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Order ET 70-3, § 458-20-126 (Rule 126), filed 5/29/70, effective
7/1/70.1

WAC 458-20-127 Sales of newspapers, magazines and periodicals.
(1) Introduction. This section explains the application of the busi-
ness and occupation (B&0O) tax, retail sales tax, and use tax to sales
and/or use of newspapers, magazines, and periodicals. The tax report-
ing information in the section is limited to persons that purchase and
resell these publications. The department of revenue (department) has
adopted other sections providing tax reporting information to persons
printing and/or publishing these publications and other printed mate-
rials.

e Persons printing and/or publishing newspapers, magazines, and
periodicals should also refer to WAC 458-20-143.

* For information regarding the printing industry in general, see
WAC 458-20-144.

e Persons duplicating printed materials for others should also
refer to WAC 458-20-141.

* For information regarding potential litter tax liability, see
WAC 458-20-243.

(2) General tax application. This subsection explains the B&O tax
and retail sales tax responsibilities of persons selling newspapers,
magazines, and periodicals to consumers, when the seller is not also
the printer or publisher of the publication. Refer to subsection (4)
of this section for information about tax reporting responsibilities
of persons selling through organizers, captains, or others selling
from house to house.

Where subscriptions or renewals of subscriptions are mailed di-
rectly by purchasers to publishers outside the state, the guidelines
contained in WAC 458-20-193 and 458-20-221 apply to the obligation of
sellers to collect retail sales or use tax.

(a) Sales of printed magazines and periodicals. Sales of maga-
zines and periodicals to consumers by persons operating newsstands,
book stores, department stores, drug stores and the like are sales at
retail and are subject to the retailing B&0O tax and retail sales tax.
Refer to WAC 458-20-143 for the definition of "periodical or maga-
zine."

(b) Magazines and periodicals sold as digital products. Sales of
magazines and periodicals that are transferred electronically to the
end user are subject to the retailing B&0O tax and retail sales tax re-
gardless of how they are accessed. For more information on the appli-
cation of tax on digital products, refer to RCW 82.04.050, 82.04.192,
and 82.04.257.

(c) Sales of newspapers. Sales of printed newspapers to consumers
by persons operating newsstands, book stores, department stores, drug
stores and the like are sales at retail and are subject to the retail-
ing B&0O tax. Sales of newspapers are specifically exempt from the re-
tail sales tax per RCW 82.08.0253. Refer to WAC 458-20-143 for the
definition of "newspaper."

(3) Retail sales tax exemptions. The retail sales tax does not
apply to the following:

(a) Newspapers (refer to WAC 458-20-143 for a definition of
"newspaper"); and

(b) Subscription sales of magazines and periodicals, including
those transferred electronically to the buyer, if these sales are for
the purpose of fund-raising by:
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* Educational institutions as defined in RCW 82.04.170; or

* Nonprofit organizations engaged in activities primarily for the
benefit of boys and girls nineteen vyears of age and younger. (RCW
82.08.02535.)

(4) Sales by distributors. When magazines or periodicals are dis-
tributed to the final purchaser by a news company or distributor who
effects such distribution through organizers, captains, or others
selling from house to house or upon the streets, the news company or
distributor is responsible for the collection and payment of the re-
tail sales tax.

(a) Such news companies or distributors must collect from those
selling the magazines or periodicals the retail sales tax upon the
gross retail selling price of all magazines and periodicals taken by
such persons.

(b) Tax registration endorsements are not required for organiz-
ers, captains, or other persons selling magazines or other periodicals
if they meet the conditions of WAC 458-20-101 (2) (a). Separate regis-
tration and license documents will be issued to the news company or
magazine distributor for each of the local stations operated by such
company. Such registration and license documents will reflect the same
tax reporting account number as the news company or magazine distribu-
tor. For more information, refer to WAC 458-20-101(10).

(5) Buyer's responsibility to remit deferred sales or use tax.
Where no retail sales tax is paid upon the purchase of, or subscrip-
tion to, a magazine or periodical, the buyer or subscriber must remit
the retail sales tax (commonly referred to as "deferred sales tax") or
use tax directly to the department unless specifically exempt by law.

Deferred sales or use tax should be reported on the use tax line
of the buyer's excise tax return. For detailed information about use
tax, refer to WAC 458-20-178 (Use tax).

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 10-21-043, §
458-20-127, filed 10/13/10, effective 11/13/10. Statutory Authority:
RCW 82.32.300. WSR 89-21-001, § 458-20-127, filed 10/5/89, effective
11/5/89; WSR 83-07-034 (Order ET 83-17), § 458-20-127, filed 3/15/83;
Order ET 70-3, § 458-20-127 (Rule 127), filed 5/29/70, effective
7/1/70.1

WAC 458-20-128 Real estate brokers and salesmen.
Definitions

As used herein:

The terms "real estate broker" and "real estate salesman" mean,
respectively, a person licensed as such under the provisions of chap-
ter 18.85 RCW.

Business and Occupation Tax

A real estate Dbroker 1is engaged in business as an independent
contractor and is taxable under the service and other activities clas-
sification upon the gross income of the business.

The measure of the tax on real estate commissions earned by the
real estate broker shall be the gross commission earned by the partic-
ular real estate brokerage office including that portion of the com-
mission paid to salesmen or associate brokers in the same office on a
particular transaction: Provided, however, That where a real estate
commission is divided between an originating brokerage office and a
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cooperating brokerage office on a particular transaction, each broker-
age office shall pay the tax only upon their respective shares of said
commission; and provided further, that where the brokerage office has
paid the tax as provided herein, salesmen or associated brokers within
the same brokerage office shall not be required to pay a similar tax
upon the same transaction. RCW 82.04.255.

Thus, with the exception of cooperating brokerage offices, no de-
duction is allowed for commissions, fees or salaries paid by a broker
to another broker or salesman, nor for other expenses of doing busi-
ness.

The term "gross income of the business" includes gross income
from commissions, fees and other emoluments however designated which
the agent receives or becomes entitled to receive, but does not in-
clude amounts held in trust for others. (See also WAC 458-20-111, ad-
vances and reimbursements.) No deductions are allowed for dues, charg-
es, and fees paid to multiple listing associations.

Real estate salesmen are presumed to be independent contractors.
They are subject to the service and other activities classification of
the business and occupation tax on gross income from real estate com-
missions and fees earned where the brokerage office at which the real
estate salesman's license is posted has not paid the tax on the gross
commission.

[Statutory Authority: RCW 82.32.300. WSR 83-07-034 (Order ET 83-17), §
458-20-128, filed 3/15/83; Order ET 70-3, § 458-20-128 (Rule 128),
filed 5/29/70, effective 7/1/70.]

WAC 458-20-129 Gasoline service stations.

Gasoline Service Stations
Business and Occupation Tax

Retailing. Persons operating gasoline service stations are taxa-
ble under the retailing classification upon the gross proceeds of
sales of tangible personal property, from services rendered with re-
spect to the cleaning or repair of such property, gross income from
towing and gross income from automobile parking and storage. On com-
puting tax there may be deducted from gross proceeds of sales the
amount of state and federal gallonage tax on motor vehicle fuel inclu-
ded therein.

Retail Sales Tax

The retail sales tax applies upon the sale of tangible personal
property (except vehicle fuel) on which the tax of either chapters
82.36 or 82.38 RCW is paid and upon charges for towing, automobile
parking and storage and the sale of services rendered with respect to
the cleaning or repairing of tangible personal property.

Thus the tax applies upon the sale of tires, accessories, etc.,
upon sales of labor and materials in respect to lubricating, greasing,
tire changing, etc., and also upon washing, battery charging and re-
pair work. (See also WAC 458-20-126.)

[Order ET 73-1, § 458-20-129, filed 11/2/73; Order ET 70-3, §
458-20-129 (Rule 129), filed 5/29/70, effective 7/1/70.]
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WAC 458-20-131 Gambling activities. (1) Introduction. This sec-
tion explains the business and occupation (B&0O), retail sales, and use
tax reporting requirements of persons operating contests of chance
such as pull-tab and punch board games, card games, bingo games, raf-
fles, and persons operating amusement games such as dart-toss games,
ball-throw or ball-roll games, and crane games. It also explains the
B&O tax reporting requirements of persons engaged in the business of
conducting parimutuel wagering, which became effective July 1, 2005.
Nonprofit organizations conducting activities for fund-raising purpo-
ses should also refer to RCW 82.04.3651, 82.08.02573, and WAC
458-20-169 (Religious, charitable, benevolent, nonprofit service or-
ganizations, and sheltered workshops) to determine if a B&O, retail
sales, or use tax exemption is available for their activities.

Persons conducting the types of activities described above should
also be aware that the Washington state gambling commission regulates
these activities. These persons should refer to chapter 9.46 RCW (Gam-
bling—1973 Act), Title 230 WAC (Gambling commission), and/or contact
the Washington state gambling commission with any questions regarding
their licensing and reporting responsibilities with the commission.
Persons engaging in the business of parimutuel wagering should refer
to chapter 67.16 RCW (Horse racing) and/or contact the Washington
horse racing commission for additional reporting responsibilities.

(2) Parimutuel wagering. Effective July 1, 2005, persons engaging
within this state in the business of conducting race meets for which a
license must be obtained from the Washington horse racing commission
are taxable under the parimutuel wagering B&O tax classification.
Chapter 369, Laws of 2005. This tax is in addition to any tax imposed
under chapter 67.16 RCW. Unlike the parimutuel tax, the B&0O tax ap-
plies to both in-state and out-of-state parimutuel wagering. The meas-
ure of tax 1is the gross income of the business derived from parimutuel
wagering. For purposes of this classification, "gross income" does not
include amounts paid to players for winning wagers, or taxes imposed
or other distributions required under chapter 67.16 RCW (i.e., RCW
67.16.102 owners bonus, RCW 67.16.105 fair fund, RCW 67.16.175 breed-
ers award) .

(3) Contests of chance. Contests of chance means any contests,
games, gaming schemes, or gaming devices, other than the state lottery
as defined in RCW 67.70.010, in which the outcome depends in a materi-
al degree upon an element of chance, notwithstanding that skill of the
contestants may also be a factor in the outcome. The term includes so-
cial card games, bingo, raffle, and punch board games, and pull-tabs
as those terms are defined in chapter 9.46 RCW. Contests of chance
does not include race meets for the conduct of which a license must be
secured from the Washington horse racing commission, or "amusement
game" as defined in RCW 9.46.0201.

(a) Taxability of contests of chance on or after July 1, 2005.
Effective July 1, 2005, persons operating contests of chance are taxa-
ble under one of two new B&0O tax classifications on their total gross
income for all contests of chance. Chapter 369, Laws of 2005. Persons
whose gross income from contests of chance is less than fifty thousand
dollars in a calendar year will report all such income under the "gam-
bling contests of chance (less than $50,000 a year)" tax classifica-
tion. Income from amusement games should not be combined with income
from contests of chance for purposes of determining if the "less than
fifty thousand dollar" threshold is met. (See subsection (4) of this
section for tax-reporting information about amusement games.)
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Persons whose gross income from contests of chance is fifty thou-
sand dollars or more in a calendar year will report all such income
under the "gambling contests of chance ($50,000 a year or greater)"
tax classification.

(b) Taxability of contests of chance before July 1, 2005. Before
July 1, 2005, persons operating contests of chance were taxable on
their gross income under the service and other activities B&0O tax
classification.

(c) Measure of tax. Persons operating contests of chance are sub-
ject to B&0O tax on the gross income of the business derived from con-
tests of chance. With respect to income from contests of chance,
"gross income" of the business does not include the monetary value or
actual cost of any prizes that are awarded, amounts paid to players
for winning wagers, accrual of prizes for progressive Jjackpot con-
tests, or repayment of amounts used to seed guaranteed progressive
jackpot prizes. In the case of donated merchandise, the operator may
deduct the fair-market value of the merchandise. Costs of operating
the game, including the amount paid for the purchase of the actual
game (e.g., a punch board), may not be deducted.

(d) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax results of other situations must be determined
after a review of all facts and circumstances.

(i) Example 1. Persons operating for-profit weekly bingo games at
the Town & Country Social Club are taxable upon gross income arising
from the operation of their games. As their annual gross income from
the bingo games is $30,000, they will report under the gambling con-
tests of chance (less than $50,000 a year) tax classification.

(ii) Example 2. The Lucky Card Room (LCR) charges a fee to all
card players as a condition for participating in their card games. De-
pending on the game, the LCR may charge a fee based on time, on a per-
hand basis, or on a percentage of the wagered amount (commonly refer-
red to as a "rake"). Their annual gross income from card game fees and
percentages of wagers 1is $120,000, and thus they will report under the
gambling contests of chance ($50,000 a year or greater) tax classifi-
cation.

(iii) Example 3. Take A Chance (TAC) is a business offering cus-
tomers several types of gambling activities, such as pull-tabs, bingo,
and punch board games. Based on last year's income and this year's an-
ticipated income, TAC started the year out reporting their gross in-
come under the gambling contests of chance (less than $50,000 a year)
tax classification. As their income from gambling activities was bet-
ter than anticipated, they passed the $50,000 threshold. TAC must now
start reporting their gross income under the gambling contests of
chance ($50,000 a year or greater) tax classification. They must also
reclassify, by filing amended excise tax returns, all income reported
for the year under the tax classification for less than $50,000 a year
to $50,000 a year or greater.

(4) Amusement games. Chapter 369, Laws of 2005, made no change to
the taxability of income derived from amusement games as defined in
RCW 9.46.0201. The gross receipts derived from the operation of these
games are subject to the service and other activities B&O tax. The
cost of any prizes awarded may not be deducted from the measure of
tax.

For example. The Flying High Club provides amusement games for
customers to play. Prizes, such as free or discounted meal vouchers or
home appliances, are awarded to the winners. The cost of these prizes
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is not allowed as an adjustment to computing the Flying High Club's
gross income.

(a) What is an amusement game? The term "amusement game" is de-
fined in RCW 9.46.0201 as a game played for entertainment in which:

(1) The contestant actively participates;

(ii) The outcome depends in a material degree upon the skill of
the contestant;

(iii) Only merchandise prizes are awarded;

(iv) The outcome is not in the control of the operator;

(v) The wagers are placed, the winners are determined, and a dis-
tribution of prizes or property is made in the presence of all persons
placing wagers at such game; and

(vi) The game is conducted or operated by any agricultural fair,
person, association, or organization in such manner and at such loca-
tions as may be authorized by rules adopted by the gambling commission
under chapter 9.46 RCW.

(b) Examples of amusement games. Crane machines, coin-toss and
dart-toss games at fairs and carnivals, and skill-stop games are exam-
ples of games qualifying as amusement games under RCW 9.46.0201. For
additional examples of amusement games, refer to WAC 230-20-508 (Au-
thorized amusement games—Types, standards and classifications) issued
by the gambling commission.

(c) Coin-operated games are not amusement games. Persons operat-
ing coin-operated games that do not qualify under the definition of
amusement games 1in RCW 9.46.0201 (e.g., pinball, wvideo, and pool
games) should refer to WAC 458-20-187 (Coin-operated vending machines,
amusement devices and service machines) for an explanation of their
tax reporting responsibilities.

(5) Sales of foods and beverages. Sales of foods, beverages, and
other tangible personal property by persons operating or conducting
any of the activities described above are retail sales and subject to
the retailing B&0O and retail sales taxes, unless a specific exemption
applies (e.g., see WAC 458-20-124 regarding sales of food and beverag-
es by restaurants, taverns, and similar businesses and WAC 458-20-244
for exemptions available for certain food products). Persons conduct-
ing dice games to determine the amount that the customer will pay for
food or beverages are subject to tax upon the amount the customer ac-
tually pays for the food or drink.

(6) Merchandise prizes. Persons operating or conducting any of
the activities described above are the consumers of any merchandise
delivered to the players in the form of prizes or awards. Purchases of
this merchandise are purchases at retail and subject to the retail
sales tax, unless a specific exemption applies (e.g., see WAC
458-20-244 for exemptions available for certain food products). Pur-
chases of supplies, devices, and other equipment used in the conduct
of these activities are also subject to the retail sales tax.

If retail sales tax 1s not collected by the seller, the person
conducting these activities must remit the retail sales tax (often re-
ferred to as deferred retail sales tax) or use tax directly to the de-
partment of revenue. See also WAC 458-20-178 (Use tax).

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 07-02-072, §
458-20-131, filed 12/29/06, effective 1/29/07. Statutory Authority:
RCW 82.32.300. WSR 99-08-090, § 458-20-131, filed 4/6/99, effective
5/7/99; WSR 83-07-034 (Order ET 83-17), § 458-20-131, filed 3/15/83;
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Order ET 70-3, § 458-20-131 (Rule 131), filed 5/29/70, effective
7/1/70.1

WAC 458-20-132 Automobile dealers/demonstrator and executive ve-
hicles. (1) Introduction. This section accounts for the unique prac-
tices of the retail automobile dealer's industry and reflects adminis-
trative notice of the customs of this trade. The tax reporting formu-
las explained in this rule represent a compromise of tax liabilities
and offsetting deductions. It recognizes that demonstrators and vehi-
cles used by executives or persons associated with a dealer are ac-
tually used for limited periods of time without significantly affect-
ing their marketability or retail selling value, and that such used
vehicles have a high trade-in value when returned to inventory for
sale.

(2) Definitions. The following definitions apply to this section.

(a) The terms "demonstration" and "demonstrator" mean the use of
automobiles provided by dealers to their sales staff, without charge,
for any personal or business reason other than (or in addition to) the
mere display of such vehicles to prospective purchasers.

(b) The term "display" means the showing for sale of vehicles to
prospective purchasers, at or near the dealer's premises, including
the short term test driving, operating, and examining by prospective
purchasers.

(c) The term "executive use vehicle" means any vehicle from sales
inventory, used by any person associated with the automobile dealer-
ship for personal driving, other than for demonstration or display
purposes as defined above, when such person does not have a recent
model vehicle registered and licensed 1in that person's own name on
which retail sales tax was paid.

(d) The term "recent model vehicle" refers to a car of the cur-
rent model year or either of the two preceding model years.

(e) The terms "purchase price" and "total cost" mean the amount
charged to the dealer for the purchase of a vehicle and includes any
additional charges for accessories installed on the wvehicle. If the
vehicle was acquired through a trade-in by a customer, these terms
then mean the trade-in value given to the customer by the dealer (with
consideration of underallowances and overallowances) as well as any
costs of refurbishing and repairs in preparing the vehicle for resale
or use. These values will generally be the amounts shown as the wvehi-
cle cost within the dealer's inventory records.

(f) The phrase "pickup truck" refers only to trucks having a com-
mercial pickup body rated at three-quarter ton capacity or less.

(3) Business and occupation tax. Automobile dealers are taxable
under the retailing classification upon the sale or lease of automo-
biles to their employees or other representatives for personal use,
including demonstration. The business and occupation tax does not ap-
ply upon the transfer of vehicles to employees or other representa-
tives for their personal use, including demonstration where no sale
occurs.

(4) Retail sales tax. The retail sales tax applies upon the sale
or lease of automobiles, parts, and accessories by dealers to their
employees or other representatives for the personal use by such per-
sons. The retail sales tax does not apply to the display of automo-
biles where no sale takes place.

(5) Use tax. The use tax does not apply to the display of new or
used automobiles by dealers, their employees or other representatives.
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Neither does use tax apply upon the personal use or demonstration of
automobiles which have been sold or leased to dealers' employees or
other representatives and upon which the retail sales tax has been
paid. Also, use tax does not apply upon demonstrator vehicles if no
such vehicles are actually used. However, where an automobile dealer
purchases a passenger car or pickup truck without paying a retail
sales tax and uses such car or truck for personal use or demonstration
purposes, the use tax applies even if such personal car or demonstra-
tor may later be sold by the dealer.

(6) Computation of use tax. For practical purposes, automobile
dealers may elect to compute the use tax upon the use of demonstrators
by sales staff on either a "one per one hundred vehicles sold" basis
or on an "actual number of demonstrators used" basis. Use of the one
per one hundred vehicles sold method will satisfy the use tax liabili-
ty for personal or business use of demonstrators by sales staff em-
ployed by a new car dealer. However, the one per one hundred vehicles
sold method will not satisfy the use tax liability for the personal or
business use of vehicles by persons other than sales staff employed by
the dealership.

(a) One per one hundred demonstrator reporting basis. The use of
demonstrators is subject to the use tax on the basis of one demonstra-
tor for each one hundred new automobiles and pickup trucks, or frac-
tional part of such number, of all makes or models sold at retail in-
cluding lease transactions during a calendar year. The use tax on each
such demonstrator is measured by twenty-five percent of the average
selling price, including dealer preparation, transportation, and fac-
tory or dealer installed accessories, of all makes and models of new
passenger cars and new pickup trucks sold during the preceding calen-
dar year divided by the number of such units sold: Provided, That the
first such vehicle reported during any calendar year shall be subject
to use tax measured by the full average retail selling price.

(1) The average retail selling price is computed by dividing the
total retail sales of new passenger cars and trucks in the preceding
year by the total units sold in the preceding year. Thus, for example,
a dealer with $3,000,000.00 in gross sales for the previous year, who
sold 250 wunits that vyear derives an average selling price of
$12,000.00. The very first demonstrator use in the current year will
be $12,000.00 multiplied by the prevailing use tax rate. All subse-
quent demonstrators reported in the current year, based upon the for-
mula of one demonstrator for each one hundred units sold, will be
$3,000.00 multiplied by the prevailing use tax rate.

(ii) The use tax is paid as of the date of the first sale in any
calendar year and subsequently upon the sale of the one hundred and
first automobile or pickup truck. If a dealer sold 340 units in the
current year, use tax would be due on four units (the first at one
hundred percent of the average retail selling price of all new vehi-
cles sold in the preceding year and the remaining three at twenty-five
percent of the previous year's average selling price of new vehicles).

(b) Actual demonstrator reporting basis. Dealers who decide to
report use tax on demonstrators on an actual basis are required to re-
port use tax on each vehicle assigned to demonstrator use. The value
is computed in the same manner as under the one per one hundred basis.
The first vehicle in the current year which is used for demonstrator
use is taxable on the full average selling price of all new vehicles
sold in the preceding year. Additional vehicles during the year which
are put to use as demonstrators are taxable at twenty-five percent of
the average selling price of new vehicles sold in the preceding year.
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(c) The above method of computation applies only in respect to
use by sales staff of demonstrator vehicles operated under dealer
plates issued to the dealership. Vehicles which are required to be 1li-
censed other than to the dealership are presumed to be used substan-
tially for purposes other than demonstration and are subject to the
use tax measured by the actual value (purchase price) of such vehi-
cles.

(d) Change 1in reporting method. When an automobile dealer has
elected to report the use tax under the "one per one hundred basis,"
or upon the actual number of demonstrators used, it will not be per-
mitted to change the manner of reporting without the written consent
of the department of revenue.

Dealers are required to provide reasonably accurate records re-
flecting the use of dealer plates.

(7) Executive vehicles - personal use of vehicles by executives
and persons associated with a dealer. When a dealer or a person asso-
ciated with a dealer (firm executive, corporate officer, partner, or
manager) does not have a recent model car registered and licensed in
its own name and regularly uses either one or various new cars from
inventory for personal driving (whether or not such cars are also used
for demonstration purposes) the use tax applies to the wvalue of one
such car for each two calendar years in addition to the tax which ap-
plies to demonstrator use by sales staff. The measure of the use tax
is the same as the measure for the computation of use tax on subse-
quently used demonstrator vehicles, that 1is, twenty-five percent of
the average selling price of all makes and models of new passenger
cars and pickup trucks sold at retail during the preceding year.

(a) The dealer may not include within the executive car reporting
method the use of a new vehicle which is not of the type or model of
new vehicles authorized to be sold by the dealer's franchise agree-
ment. The executive car reporting method applies only to vehicles re-
moved from inventory for use by the executives. Vehicles purchased
specifically for use by the executives are taxable on the purchase
price of each vehicle.

(b) No use tax in addition to that outlined above will be due if
members of the immediate family of the executive also use a vehicle
from inventory which is not otherwise licensed or required to be 1i-
censed. "Immediate family" includes only the executive's spouse or
state registered domestic partner and children or state registered do-
mestic partner's children, who live in the same household as the exec-
utive.

(8) Vehicles used by automobile manufacturers or distributors.
Automobile manufacturers or distributors will often assign vehicles to
their employee representatives for demonstration purposes, sales so-
licitation and personal use in the state. It is common practice to re-
place these vehicles frequently so that several vehicles may be used
by a company representative during the course of the year. Under these
circumstances, the department of revenue will allow computation of the
use tax based on the average selling price of all new cars sold in the
preceding year multiplied by the maximum complement of cars of each
model year in use at any time during the year. The tax is due at the
start of the model year. No use tax is due on the usual turnover or
replacement of cars within the model year.

(9) Vehicles loaned to nonprofit or other organizations. The use
tax applies to the value of vehicles that are required to be licensed
and are loaned or donated to civic, religious, nonprofit or other or-
ganizations. The use tax may be computed for loaned vehicles on a val-
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ue of two percent per month multiplied by the purchase price of the
vehicle. Such tax is in addition to the tax on the use of demonstra-
tors as provided in this rule. Vehicles that are not required to be
licensed which are used for the purpose of promoting or participating
in an event such as a parade, pageant, convention, or other community
activity are not subject to the use tax provided the dealer obtains a
temporary letter of authority or a special plate in accordance with
RCW 46.16.048.

(10) Service department vehicles. Vehicles removed from inventory
and committed to use as service vehicles, parts trucks, or service de-
partment loaner cars are subject to use tax. Dealers will often use
vehicles for this purpose for only short periods of time. In recogni-
tion of this, dealers may elect to report use tax on either the pur-
chase price of the vehicle or on two percent per month of the purchase
price for each month or any fraction thereof that the vehicle is being
used as a service vehicle or loaner. If use tax is reported based on
total purchase price rather than on the two percent method, a trade-in
deduction is allowed if the vehicle is returned to inventory and con-
currently another vehicle replaces this wvehicle for use as a loaner or
service vehicle. The trade-in wvalue is the wholesale value and gener-
ally will be the value recorded by the dealer in the inventory records
exclusive of any refurbishing costs at the time the wvehicle is re-
turned to inventory.

(11) Personal use of used vehicles. Used vehicle dealers who pro-
vide used cars for personal use to their sales staff or managers with-
out charge are subject to use tax on one vehicle per year for each
sales person or manager to whom a used vehicle is provided. The value
for use tax reporting is the average selling price of all used vehi-
cles sold in the preceding year multiplied by twenty-five percent. The
use tax 1is due in the month in which the wvehicle is first used for
personal use. New vehicle dealers will also be taxable in this manner
for used cars furnished to sales staff or managers, but only if no new
cars are provided during the course of the year to the manager or
sales person. If both new and used cars are provided by a new vehicle
dealer to a manager or sales person, use tax liability is as provided
in subsections (6) and (7) of this section.

Where used car dealers satisfy the criteria for executive car use
(no current model vehicle registered in the user's name) they are
deemed to be using one executive or personal use vehicle per calendar
year. In such cases use tax must be reported under the same formula as
for subsequently used new demonstrator cars, that is, measured by
twenty-five percent of the average selling price of all used cars sold
during the preceding calendar year. Use tax also is due on all vehi-
cles that are capitalized for accounting purposes or removed from in-
ventory and used for personal use. In such cases, the use tax measure
is the purchase price of the vehicle. If the vehicle was acqguired
through a trade-in by a customer, the value will generally be that re-
corded by the dealer in the inventory records including any costs in-
curred in repairing or refurbishing the vehicle. Purchase of a new car
by a used car dealer and used personally by the dealer or person asso-
ciated with the dealer is subject to use tax measured by the purchase
price of the vehicle.

(12) Examples. The following examples identify a number of facts
and then state a conclusion. These examples should be used only as a
general guide. The tax status of each situation must be determined af-
ter a review of all of the facts and circumstances.
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(a) Dealer A makes a specific charge each month to its sales per-
son for the use of a vehicle. The sales person uses the vehicle for
personal use as well as displaying the vehicle to potential customers.
The dealer is required to report the gross charges under the retailing
and retail sales tax classifications. No use tax is due on this vehi-
cle.

(b) Dealer A assigns a vehicle from its new vehicle inventory for
personal and business use to each of its new vehicle sales staff. No
charge is made to the sales staff for the use of the vehicle. Dealer A
is subject to use tax and may elect to report the tax on each vehicle
assigned to the sales staff or may report on the "one per one hundred"
method discussed above. Once a method is elected, the dealer may not
change methods without approval from the department.

(c) Dealer A assigns a vehicle from its new vehicle inventory for
personal use to its service manager. The service manager will use the
vehicle for approximately ninety days when it will be replaced with
another new vehicle. The service manager does not have a recent model
car registered and licensed in his/her name. The dealer is subject to
use tax on the vehicles assigned to the service manager. The tax will
apply on only one vehicle every second year and will be measured by
twenty-five percent of the average selling price of all new passenger
cars and trucks sold in the previous year.

(d) Dealer A has the franchise to sell Chevrolets. Dealer A pur-
chases a new Mercedes Benz for its personal use. The dealer attaches a
"dealer plate" to this wvehicle. Dealer A is subject to use tax on the
purchase price of this vehicle. The dealer may not report use tax on
the method authorized for reporting executive cars for this vehicle
since the dealer is not an authorized dealer for this make of vehicle
and the vehicle was not removed from the dealer's new vehicle invento-
ry.

(e) Vehicle Manufacturer A has five employees who live and work
from their homes in Washington. These employees call on dealers 1in
Washington to resolve warranty disputes. Each employee is given a new
vehicle at the start of the model year. The vehicle will be replaced
every sixty days. Manufacturer A owes use tax on five vehicles at the
start of the model year. No additional use tax will be due when these
vehicles are replaced during the same model year. However, should a
sixth employee be added during the course of the year, an additional
vehicle will be subject to use tax.

(f) Dealer A uses a vehicle from inventory as a service truck.
This vehicle is used to pick up parts from local suppliers, transpor-
tation for making emergency repairs on customer's vehicles, and simi-
lar activities. The dealer is liable for use tax on this vehicle. At
its option, the dealer may report use tax on two percent per month of
the purchase price of the vehicle or may report use tax on the full
value of the vehicle at the time it is put to use.

(g) Dealer A uses a new vehicle from inventory for his/her own
personal use. Dealer A's spouse also uses a new vehicle. Dealer A's
son who lives in the same household will occasionally use a new vehi-
cle. All of these vehicles are operated with dealer plates attached.
Dealer A does not have a recent model car licensed in Washington.
Dealer A 1is subject to use tax on one vehicle as an "executive" car
every second year as provided above.

(h) Dealer A loans a vehicle to a civic organization for a thir-
ty-day period. The dealer is unable to obtain a temporary letter of
authority for use of the vehicle under RCW 46.16.048. The dealer is
liable for use tax, but the dealer may report the use tax based on two
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percent of the purchase price of the vehicle per month as the measure
of the tax. No use tax would be due if the dealer had obtained a let-
ter of authority under RCW 46.16.048 for the use of the vehicle.

(1) Dealer A, who sells new and used vehicles, assigns a used ve-
hicle to the used car sales manager for personal use. However, 1if the
sales manager exceeds the sales goals for the preceding quarter, the
manager will be assigned a new vehicle for personal use for the fol-
lowing quarter. The manager will generally exceed the sales goal at
least once during the year. Since the manager uses both a new and used
car from inventory during the course of a year, use tax will be compu-
ted based on twenty-five percent of the average selling price of all
new cars and trucks sold in the preceding year. The use tax will be
due on one such vehicle every second year.

(j) Dealer A, who sells new and used vehicles, regularly assigns
a used vehicle from inventory to its service manager for personal use.
This vehicle 1s replaced approximately every sixty days. Use tax 1is
due on one vehicle every year measured by twenty-five percent of the
average selling price of all used vehicles sold in the preceding year.

[Statutory Authority: 2009 ¢ 521. WSR 10-07-133, § 458-20-132, filed
3/23/10, effective 4/23/10. Statutory Authority: RCW 82.32.300. WSR
92-05-066, § 458-20-132, filed 2/18/92, -effective 3/20/92; WSR
86-09-002 (Order ET 86-5), § 458-20-132, filed 4/3/86; WSR 83-07-034
(Order ET 83-17), § 458-20-132, filed 3/15/83; Order ET 70-3, S
458-20-132 (Rule 132), filed 5/29/70, effective 7/1/70.]

WAC 458-20-133 Frozen food lockers.
Business and Occupation Tax

Persons engaged in the business of renting frozen food lockers
are taxable under the service and other business activities classifi-
cation upon the gross income from rentals thereof.

When such persons also engage in the activities of curing, smok-
ing, cutting or wrapping meat of and for consumers, or do any other
act through which such meat is altered or improved, they become taxa-
ble under the retailing classification upon the gross charges made
therefor.

Retail Sales Tax

The retail sales tax applies upon the charges made for curing,
smoking, cutting or wrapping meat of and for consumers, or for any act
through which such meat is altered or improved, and sellers are re-
quired to collect such tax from their customers.

The retail sales tax does not apply upon the charges made for the
rental of frozen food lockers.

Issued May 1, 1949.

[Order ET 70-3, § 458-20-133 (Rule 133), filed 5/29/70, effective
7/1/70.]

WAC 458-20-134 Commercial or industrial use. (1) Definitions.

(a) The term "commercial or industrial use" means the following
uses of products, including by-products, by the same person that ex-
tracted or manufactured them:

(1) Any use as a consumer; and

Certified on 1/15/2025 Page 124



(ii) Manufacturing of articles, substances, or commodities. (RCW
82.04.130.)

(b) The term "biomass fuel" means wood waste and other wood re-
siduals, including forest derived biomass, but does not include fire-
wood or wood pellets. "Biomass fuel" also includes partially organic
by-products of pulp, paper, and wood manufacturing processes.

(2) Examples of commercial or industrial use. The following are
examples of commercial or industrial use:

(a) The use of lumber by the manufacturer of that lumber to build
a shed for its own use.

(b) The use of a motor truck by the manufacturer of that truck as
a service truck for itself.

(c) The use by a boat manufacturer of patterns, jigs, and dies
that it has manufactured.

(d) The use by a contractor building or improving a publicly
owned road of crushed rock or pit run gravel that it has extracted.

(3) Business and occupation tax. Persons manufacturing or ex-
tracting tangible personal property for commercial or industrial use
are subject to tax under the manufacturing or extracting B&O tax clas-
sifications, as the case may be. The tax is measured by the value of
the product manufactured or extracted and used. See WAC 458-20-112
Value of products, for additional information.

(4) Use tax. Persons manufacturing or extracting tangible person-
al property for commercial or industrial use are subject to use tax on
the value of the article used, unless a specific exemption is provi-
ded. See WAC 458-20-178 Use tax and the use of tangible personal prop-
erty, for further explanation of use tax and the definition of "value
of the article used.”

(5) Exemptions. The following uses of articles produced for com-
mercial or industrial use are expressly exempt from use tax.

(a) RCW 82.12.0263 exempts from the use tax the use of biomass
fuel by the same person that extracted or manufactured that biomass
fuel when it is used directly in the operation of the particular ex-
tractive operation or manufacturing plant that produced or manufac-
tured the same biomass fuel.

(b) Property produced for wuse 1in manufacturing ferrosilicon,
which is subsequently used to make magnesium for sale, is exempt from
use tax if the primary purpose is to create a chemical reaction di-
rectly through contact with an ingredient of ferrosilicon. RCW
82.04.190(1) .

(c) Hog fuel used to produce electricity, steam, heat, or biofuel
is exempt from use tax. RCW 82.12.956. For the purposes of this exemp-
tion, "hog fuel" means wood waste and other wood residuals including
forest derived biomass, but not including firewood or wood pellets.
"Biofuel" means a liquid or gaseous fuel derived from organic matter
intended for use as a transportation fuel including, but not limited
to, biodiesel, renewable diesel, ethanol, renewable natural gas, and
renewable propane.

(6) Special provisions regarding value of article wused. RCW
82.12.010 provides the following special valuation provisions to per-
sons manufacturing products for commercial or industrial use:

(a) In the case of articles manufactured or produced by the user
and used in the manufacture or production of products sold or to be
sold to the United States Department of Defense, the value of the ar-
ticles used is determined according to the wvalue of the ingredients of
those articles.
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(b) In the case of an article manufactured or produced for purpo-
ses of serving as a prototype for the development of a new or improved
product, the value of the article used is determined by:

(1) The retail selling price of such new or improved product when
first offered for sale; or

(ii) The wvalue of materials incorporated into the prototype in
cases 1in which the new or improved product is not offered for sale.

(c) In the case of a person manufacturing or extracting asphalt
or aggregates used in providing services taxable under RCW 82.04.280
(1) (b), the value of the asphalt or aggregates used is based on cost.
Specifically, the value of the asphalt or aggregates equals the sum of
all direct and indirect costs attributable to the asphalt or aggre-
gates used, plus a public road construction market adjustment of five
percent of those costs.

[Statutory Authority: RCW 82.32.300 and 82.01.060. WSR 24-04-001, §
458-20-134, filed 1/24/24, effective 2/24/24; WSR 22-04-026¢, S
458-20-134, filed 1/24/22, effective 2/24/22. Statutory Authority: RCW
82.32.300 and 82.01.060(2). WSR 18-05-011, § 458-20-134, filed 2/8/18,
effective 3/11/18; WSR 10-10-031, § 458-20-134, filed 4/26/10, effec-
tive 5/27/10. Statutory Authority: RCW 82.32.300. WSR 86-20-027 (Order
86-17), § 458-20-134, filed 9/23/86; WSR 83-07-032 (Order ET 83-15), §
458-20-134, filed 3/15/83; Order ET 70-3, § 458-20-134 (Rule 134),
filed 5/29/70, effective 7/1/70.]

WAC 458-20-135 Extracting natural products. (1) Introduction.
This rule explains the application of the business and occupation
(B&0O), retail sales, and use taxes to persons extracting natural prod-
ucts. Persons extracting natural products often use the same extracted
products in a manufacturing process. This rule provides guidance for
determining when an extracting activity ends and the manufacturing ac-
tivity begins. In addition to all other taxes, commercial fishermen
may be subject to the enhanced food fish excise tax levied by chapter
82.27 RCW (Tax on enhanced food fish).

Persons engaging in activities associated with timber harvest op-
erations should refer to WAC 458-20-13501 (Timber harvest operations).
Persons engaged in a manufacturing activity should also refer to WAC
458-20-136 (Manufacturing, ©processing for hire, fabricating) and
458-20-13601 (Manufacturers and processors for hire—Sales and use tax
exemptions for machinery and equipment) .

(2) Who is an "extractor"? RCW 82.04.100 defines the term "ex-
tractor" to mean every person who, from the person's own land or from
the land of another under a right or license granted by lease or con-
tract, either directly or by contracting with others for the necessary
labor or mechanical services, for sale or for commercial or industrial
use mines, quarries, takes or produces coal, o0il, natural gas, ore,
stone, sand, gravel, clay, mineral, or other natural resource product.
The term includes a person who fells, cuts, or takes timber, Christmas
trees other than plantation Christmas trees, or other natural prod-
ucts. It also includes any person who takes fish, shellfish, or other
sea or inland water foods or products.

(a) Persons excluded from the definition of "extractor." The term
"extractor" does not include:
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(1) Persons performing under contract the necessary labor or me-
chanical services for others (these persons are extractors for hire,
see subsection (4) of this section); or

(11) Persons who are farmers as defined in RCW 82.04.213. Refer
to WAC 458-20-209 and 458-20-210 for tax-reporting information for
farmers and persons selling property to or performing horticultural
services for farmers; or

(iii) Persons producing cannabis.

(b) When an extractor is also a manufacturer. An extractor may
subsequently take an extracted product and use it as a raw material in
a manufacturing process. The following examples explain when an ex-
tracting process ends and a manufacturing process begins for various
situations. These examples should be used only as a general guide. A
determination of when extracting ends and manufacturing begins for
other situations can be made only after a review of all of the facts
and circumstances.

(i) Mining and quarrying. Mining and quarrying operations are ex-
tracting activities, and generally include the screening, sorting, and
piling of rock, sand, stone, gravel, or ore. For example, an operation
that extracts rock, then screens, sorts, and with no further process-
ing places the rock into piles for sale, is an extracting operation.

(A) The crushing and/or blending of rock, sand, stone, gravel, or
ore are manufacturing activities. These are manufacturing activities
whether or not the materials were previously screened or sorted.

(B) Screening, sorting, piling, or washing of the material, when
the activity takes place in conjunction with crushing or blending at
the site where the materials are taken or produced, is considered a
part of the manufacturing operation if it takes place after the first
screen. If there is no separate first screen, only those activities
subsequent to the materials being deposited into the screen are con-
sidered a part of the manufacturing operation.

(ii) Commercial fishing. Commercial fishing operations, including
the taking of any fish in Washington waters (within the statutory lim-
its of the state of Washington) and the taking of shellfish or other
sea or inland water foods or products, are extracting activities.
These activities often include the removal of meat from the shell and
the icing of fish or sea products.

(A) A person growing, raising, or producing a product of aquacul-
ture as defined in RCW 15.85.020 on the person's own land or on land
in which the person has a present right of possession is considered a
farmer. RCW 82.04.213.

(B) Cleaning (removal of the head, fins, or viscera), filleting,
and/or steaking fish are manufacturing activities. The cooking of fish
or seafood is also a manufacturing activity. Refer to RCW 82.04.260
and WAC 458-20-136 for information regarding the special B&O tax rate/
classification that applies to the manufacturing of seafood products
that remain in a raw, raw frozen, or raw salted state.

(C) The removal of meat from the shell or the icing of fish or
sea products, when the activity is performed in conjunction with and
at the site where manufacturing takes place (e.g., cooking the fish or
seafood), is considered a part of the manufacturing operation.

(3) Tax-reporting responsibilities for income received by extrac-
tors. Extractors are subject to the extracting B&O tax upon the wvalue
of the extracted products. (See WAC 458-20-112 regarding "value of
products.") Extractors who sell the products at retail or wholesale in
this state are subject to either the retailing or wholesaling B&O tax,
as the case may be. In such cases, the extractor must report under
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both the "production" (extracting) and "selling" (wholesaling or re-
tailing) classifications of the B&O tax, and claim a tax credit under
the multiple activities tax credit (MATC). See also WAC 458-20-19301
(Multiple activities tax credits) for a more detailed explanation of
the MATC reporting requirements. Extractors that manufacture tangible
personal property that they sell to buyers who will either resell the
tangible personal property without any intervening use, or will in-
clude the tangible personal property as a component or ingredient in
another product for sale by the buyer to another customer, are making
wholesale sales. To document the wholesale nature of any transaction,
sellers making wholesale sales must obtain from the buyer a resale
certificate for sales made before January 1, 2010, or reseller permit
for sales made on or after January 1, 2010. See also WAC 458-20-102A
(Resale certificates) and WAC 458-20-102 (Reseller permits) for a more
detailed explanation of a seller's obligation to document its whole-
sale sales. Even though resale certificates are no longer used after
December 31, 2009, they must be kept on file by the seller for five
years from the date of last use or until December 31, 2014, whichever
first occurs.

For example, Corporation quarries rock without further process-
ing. Corporation sells and delivers the rock to Landscaper, who is lo-
cated in Washington. Landscaper provides Corporation with a resale
certificate (WAC 458-20-102A7A) for purchases made before January 1,
2010, or a reseller permit (WAC 458-20-102) for purchases made on or
after January 1, 2010. Corporation should report under both the ex-
tracting and wholesaling B&0O tax classifications, and claim a MATC per
WAC 458-20-19301. Had Corporation delivered the quarried rock to an
out-of-state 1location, Corporation would have incurred only an ex-
tracting B&O tax liability.

(a) When extractors use their products in a manufacturing proc-
ess. Persons who extract products, use these extracted products in a
manufacturing process, and then sell the products all within Washing-
ton are subject to both "production" taxes (extracting and manufactur-
ing) and the "selling" tax (wholesaling or retailing), and may claim
the appropriate credits under the MATC. (See also WAC 458-20-136 on
manufacturing.)

For example, Company quarries rock (an extracting activity),
crushes and blends the rock (a manufacturing activity), and sells the
resulting product at retail. The taxable wvalue of the extracted rock
is $50,000 (the amount subject to the extracting B&0O tax). The taxable
value of the crushed and blended rock is $140,000 (the amount subject
to the manufacturing B&O tax). The crushed and blended rock is sold
for $140,000 (the amount subject to the retailing B&0O tax). Assume the
tax rates for the extracting and manufacturing B&O taxes are .00484,
and the tax rate for the retailing B&0O tax 1is .00471. Company should
compute its tax liability as follows:

(1) Reporting B&0O tax on the combined excise tax return:

(A) Extracting B&O tax liability of $242 ($50,000 x .00484);

(B) Manufacturing B&O tax liability of $678 ($140,000 x .00484);
and

(C) Retailing B&O tax liability of $659 ($140,000 x .00471).

(ii) Completing the multiple activities tax credit (Part II of
Schedule C):
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Business and Occupation Tax Reported

Activity which results in Taxable Total
a tax credit Amount Extracting Manufacturing Wholesaling Retailing Credit

Washington extracted
products manufactured
in Washington 50,000 242 242 242

Washington extracted
products sold in

Washington
Washington
manufactured products
sold in Washington 140,000 678 659 659
Multiple Activities Tax Credit Subtotal of taxes paid
to Washington state 901
Credit ID 800 901

Schedule C helps taxpayers calculate and claim the multiple ac-
tivities tax credit provided by RCW 82.04.440. In the Schedule C exam-
ple above, materials that a person extracts and then uses in a manu-
facturing process in Washington are entered at their value when ex-
tracting ceases and manufacturing begins ($50,000 shown on the "Wash-
ington extracted products manufactured in Washington"™ 1line of the
Schedule C). The taxable amount reported on the "Washington manufac-
tured products sold in Washington" line of the Schedule C is the value
of products at the point that manufacturing ceases ($140,000), not
simply the value added by the manufacturing activity. For more infor-
mation and examples that are helpful in determining the value of prod-
ucts, refer to WAC 458-20-112 (Value of products).

(b) When extractors sell their products at retail or wholesale.
An extractor making retail sales must collect and remit retail sales
tax on all sales to consumers, unless the sale is exempt by law (e.g.,
see WAC 458-20-244 regarding sales of certain food products). Extrac-
tors making wholesale sales must obtain resale certificates for sales
made before January 1, 2010, or reseller permits for sales made on or
after January 1, 2010, from their customers to document the wholesale
nature of any transaction as provided in WAC 458-20-102A (Resale cer-
tificates) and WAC 458-20-102 (Reseller permits). Even though resale
certificates are no longer used after December 31, 2009, they must be
kept on file by the seller for five years from the date of last use or
until December 31, 2014, whichever first occurs.

(4) Tax-reporting responsibilities for income received by extrac-
tors for hire. Persons performing extracting activities for extractors
are subject to the extracting for hire B&O tax upon their gross income
from those services.

For example, a person removing ore, waste, or overburden at a
mining pit for the operator of the mining operation is an extractor
for hire. Likewise, a person drilling to locate or provide access to a
satisfactory grade of ore at the mining pit for the operator is also
an extractor for hire. The gross income derived from these activities
is subject to the extracting for hire B&0O tax classification.

(5) Mining or mineral rights. Royalties or charges in the nature
of royalties for granting another the privilege or right to remove
minerals, rock, sand, or other natural resource product are subject to
the service and other activities B&0O tax. The special B&0O tax rate
provided by RCW 82.04.2907 does not apply because this statute specif-
ically excludes compensation received for any natural resource. Refer
also to RCW 82.45.035 and WAC 458-61-520 (Mineral rights and mining
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claims) for more information regarding the sale of mineral rights and
the real estate excise tax.

Income derived from the sale or rental of real property, whether
designated as royalties or another term, is exempt of the B&O tax.

(6) Tax liability with respect to purchases of equipment or sup-
plies and property extracted and/or manufactured for commercial or in-
dustrial use. The retail sales tax applies to all purchases of equip-
ment, component parts of equipment, and supplies by persons engaging
in extracting or extracting for hire activities unless a specific ex-
emption applies. If the seller fails to collect the appropriate retail
sales tax, the buyer is required to remit the retail sales tax (com-
monly referred to as "deferred retail sales tax") or use tax directly
to the department.

(a) Exemption available for certain manufacturing equipment. RCW
82.08.02565 and 82.12.02565 provide retail sales and use tax exemp-
tions for certain machinery and equipment used by manufacturers and
processors for hire. While this exemption does not extend to extrac-
tors or extractors for hire, persons engaged in both extracting and
manufacturing activities should refer to WAC 458-20-13601 for an ex-
planation of how these exemptions may apply to them.

(b) Property manufactured for commercial or industrial use. Per-
sons manufacturing tangible personal property for commercial or indus-
trial use are subject to both the manufacturing B&0O and use taxes upon
the wvalue of the property manufactured, unless a specific exemption
applies. (See also WAC 458-20-134 on commercial or industrial use.)

If the person also extracts materials used in the manufacturing
process, the extracting B&0O tax is due on the wvalue of the extracted
materials and a MATC may be taken. For example, Quarry extracts rock,
crushes the rock into desired size, and then uses the crushed rock in
its parking lot. The use of the crushed rock by Quarry in its parking
lot is a commercial or industrial use. Quarry is subject to the ex-
tracting and manufacturing B&O taxes and may claim a MATC. Quarry is
also responsible for remitting use tax on the wvalue of the crushed
rock applied to the parking lot.

[Statutory Authority: RCW 82.32.300 and 82.01.060. WSR 22-24-096, §
458-20-135, filed 12/6/22, effective 1/6/23. Statutory Authority: RCW
82.32.300, 82.01.060(2), and 82.04.100. WSR 14-23-060, § 458-20-135,
filed 11/17/14, effective 12/18/14. Statutory  Authority: RCW
82.32.300, 82.01.060(2), chapters 82.04, 82.08, 82.12 and 82.32 RCW.
WSR 10-06-069, § 458-20-135, filed 2/25/10, effective 3/28/10. Statu-
tory Authority: RCW 82.32.300 and 82.01.060(2). WSR 04-01-126, §
458-20-135, filed 12/18/03, effective 1/18/04. Statutory Authority:
RCW 82.32.300. WSR 00-11-096, § 458-20-135, filed 5/17/00, effective
6/17/00; WSR 86-09-058 (Order ET 86-7), § 458-20-135, filed 4/17/86;
WSR 83-07-034 (Order ET 83-17), § 458-20-135, filed 3/15/83. Statutory
Authority: RCW 82.01.060(2) and 82.32.300. WSR 78-07-045 (Order ET
78-4), § 458-20-135, filed 6/27/78; Order ET 70-3, § 458-20-135 (Rule
135), filed 5/29/70, effective 7/1/70.]

WAC 458-20-13501 Timber harvest operations. (1) Introduction.
Timber harvest operations generally consist of a wvariety of activi-
ties. Depending on the nature of the activity, different tax types and
tax rates may apply, such as the business and occupation (B&0O) tax,
public utility tax (PUT), retail sales tax, use tax, real estate ex-
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cise tax (REET), and timber harvest excise tax (timber excise tax).
See chapters 82.04, 82.08, 82.12, 82.16, 82.45, and 84.33 RCW.

(a) Scope of rule. This rule explains the application of the B&O
tax, PUT, retail sales, and use taxes to persons performing activities
associated with timber harvest operations, including timber harvest-
ers, manufacturers of timber or wood products, extractors for hire,
processors for hire, sellers of real property, and consumers of tangi-
ble personal property typically used in timber harvest operations. In
addition, this rule explains how the PUT deduction provided by RCW
82.16.050 for the transportation of commodities to an export facility
applies to the transportation of logs and provides details on how to
apply the B&O tax exemption for small timber harvesters.

(b) Other rules that may be relevant.

(1) Persons engaged in timber harvest operations should refer to
the following rules for additional information:

(A) WAC 458-20-135 Extracting natural products;

(B) WAC 458-20-136 Manufacturing, processing for hire, fabricat-
ing;

(C) WAC 458-20-13601 Manufacturers and processors for hire—Sales
and use tax exemption for machinery and equipment.

(ii) Persons engaged in timber harvesting activities may be sub-
ject to the timber excise tax or REET. This rule does not cover either
of those taxes 1in detail. For more information on timber excise tax
and REET, readers should refer to:

(A) Chapter 458-40 WAC Taxation of forest land and timber; and

(B) Chapter 458-61A WAC Real estate excise tax.

(iii) Persons cultivating short-rotation hardwoods are considered
farmers. "Short-rotation hardwoods" are hardwood trees, such as hybrid
cottonwoods, <cultivated by agricultural methods 1in growing cycles
shorter than 15 years. RCW 84.33.035. For tax-reporting information
for farmers and persons selling property to, or performing horticul-
tural service for, farmers, readers should refer to:

(A) WAC 458-20-209 Farming for hire and horticultural services
performed for farmers; and

(B) WAC 458-20-210 Sales of tangible personal property for farm-
ing—Sales of agricultural products by farmers.

(c) Examples. This rule contains examples that identify a number
of facts and then state a conclusion. The examples should be used only
as a general guide. The tax results of other situations must be deter-
mined after a review of all the facts and circumstances.

(2) Timber harvesters. Timber harvesters may engage in a variety
of business activities, each subject to different tax reporting and
collection obligations, including B&0O tax under the extracting, manu-
facturing, wholesaling, or retailing classifications; retail sales
tax; and use tax. Timber harvesters are eligible for preferential B&O
tax rates on certain qualifying business activities until July 1,
2045. RCW 82.04.260(12).

(a) Definition of "harvester." With respect to timber, the term
"harvester" means, every person who, from the person's own land or
from the land of another under a right or license granted by lease or
contract, either directly or by contracting with others for the neces-
sary labor or mechanical services, fells, cuts, or takes timber for
sale or for commercial or industrial use. RCW 84.33.035.

(i) When a government entity, i.e., the United States or any in-
strumentality thereof; the state, including its departments and insti-
tutions and political subdivisions; or any municipal corporation,
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fells, cuts, or takes timber for sale or for commercial or industrial
use, the first person other than that government entity who acquires
title to or possessory interest in the timber is considered the har-
vester.

(ii) The term "harvester" does not include persons performing,
under contract, the necessary labor or mechanical services for a har-
vester.

(iii) For purposes of B&0O tax, a timber "harvester" is considered
an "extractor," as that term is defined in RCW 82.04.100. In general,
an extractor is subject to extracting B&O tax upon the wvalue of the
extracted products. RCW 82.04.230 and WAC 458-20-135. A timber har-
vester may also be a "manufacturer" as defined in RCW 82.04.110 if the
harvester subsequently performs a manufacturing activity as defined in
RCW 82.04.120 (1) (c) involving the extracted trees. The type of excise
tax under which a timber harvester must report and pay is dependent on
the business activities the timber harvester conducts. See (b) through
(g) of this subsection for additional information.

(b) Timber purchasers - Special reporting requirements. A pur-
chaser of privately owned timber in excess of 200,000 board feet in a
voluntary sale made in the ordinary course of business must report the
particulars of the purchase to the department of revenue (department)
on or before the last day of the month following the purchase of the
timber. RCW 84.33.088.

(1) The report must contain all information relevant to the value
of the timber purchased including, but not limited to, the following,
as applicable: Purchaser's name, address and contact information;
seller's name, address, and contact information; sale date; termina-
tion date in sale agreement; total sale price; legal description of
sale area; sale name; forest practice application/harvest permit num-
ber if available; total acreage involved in the sale; estimated net
volume of timber purchased by tree species and log grade; and descrip-
tion and value of property improvements.

(ii) The report must be filed on or before the last day of the
month following the timber purchase date. A penalty of $250 may be im-
posed against a purchaser for each failure to file this report. These
filing requirements are scheduled to expire September 30, 2025. RCW
84.33.088.

(c) Extracting. The felling, cutting (severing from land), or
taking of trees is an extracting activity as defined in RCW 82.04.100.
The extracting B&0O tax classification applies to the wvalue of the
products extracted, which generally 1is the gross proceeds of sales,
whether such sales are at wholesale or at retail. See RCW 82.04.230
and WAC 458-20-112.

(i) Until July 1, 2045, timber extractors are eligible for a
preferential B&0O tax rate for timber extracting activities. RCW
82.04.260 (12) (a). Taxpayers reporting under the preferential extract-
ing timber B&O tax classification in the current year are required to
complete an Annual Tax Performance Report by May 31st of the following
year.

(1i) Small harvesters, as defined in RCW 84.33.035, are not re-
quired to complete an Annual Tax Performance Report with the depart-
ment.

(d) Manufacturing. The cutting into length (bucking), delimbing,
and measuring (for bucking) of felled, cut (severed), or taken trees
is a manufacturing activity as defined in RCW 82.04.120. The manufac-
turing B&O tax is measured by the value of the products manufactured,
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which is generally the gross proceeds of sale. For more information
regarding the value of products see RCW 82.04.450 and WAC 458-20-112.

(1) For timber harvest operations, the manufacturing portion of
the operation begins after the standing timber has been extracted
(felled, cut (severed from land), or taken) 1f the severed trees are
subsequently measured, delimbed, and bucked at the manufacturing
(harvest) site. The manufacturing site includes the entire contiguous
area that is being actively logged (known as a "cutting area" or "har-
vest unit"). For timber harvest operations, manufacturing activities
include bucking (cutting into 1length), delimbing, and measuring of
felled, cut (severed from the land), or taken trees.

(i1) If the product is delivered to a point outside the state,
transportation costs incurred by the seller from the last point at
which manufacturing takes place within Washington may be deducted from
the gross proceeds of sale when determining the value of the product,
depending on the extent of the additional manufacturing activity con-
ducted subsequent to the manufacturing conducted at the harvest site.
See WAC 458-20-112.

(A) If there is no further manufacturing subsequent to manufac-
turing conducted at the harvest site, the measure of tax is the gross
proceeds of the sale of the logs less transportation costs incurred by
the seller from the harvest site to delivery to the customer out-of-
state;

(B) If logs are hauled to a separate manufacturing facility for
processing into lumber, poles, or piles, the measure of tax 1s the
gross proceeds of sale of the lumber, poles, or piles less transporta-
tion costs incurred by the seller from the manufacturing facility to
the place of delivery to the customer out-of-state; and

(C) If logs are hauled to a facility that only removes the bark,
the measure of tax 1is the gross proceeds of sale of the logs less
transportation costs incurred by the seller from the harvest site to
the place of delivery to the customer out-of-state. This is because
the mere removal of bark is not a manufacturing activity.

However, if at that facility the debarking is a part of a broader
manufacturing process (e.g., cutting the logs into lumber), the entire
process, including the debarking, is a manufacturing activity. In this
case, the measure of tax is the gross proceeds of sale of the products
manufactured from the logs less transportation costs incurred by the
seller from the manufacturing facility to the place of delivery to the
customer out-of-state.

(iii) Until July 1, 2045, persons who manufacture timber into
timber products or wood products; timber products into other timber
products or wood products; or mass timber products defined in RCW
19.27.570(1), are eligible to report their gross proceeds of sales un-
der a preferential manufacturing of timber or wood products B&0O tax
classification. RCW 82.04.260 (12) (b). Taxpayers claiming this prefer-
ential B&0O tax rate in the current year are required to complete an
Annual Tax Performance Report by May 31st of the following year.

Small harvesters, as defined in RCW 84.33.035, are not required
to complete an Annual Tax Performance Report with the department.

(e) Selling. Sales of felled timber and timber products are sub-
ject to B&0O tax under either the wholesaling or retailing classifica-
tion, as the case may be, unless exempt by law. The measure of tax is
the gross proceeds of sales without any deduction for transportation
costs.

(1) When determining the gross proceeds of sales, the timber har-
vester may not deduct amounts paid to others.
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Example 1. Measure of B&0O tax for timber harvester. Facts: UVW
Company (UVW), a timber harvester and a timber manufacturer, enters
into a contract with QRS Company (QRS), in which QRS agrees to perform
the necessary labor and mechanical services for extracting the timber,
and for manufacturing (measuring, delimbing, and bucking of) the fell-
ed timber. UVW receives 60 percent of the gross proceeds from sales of
the logs, and QRS receives 40 percent. A third-party buyer located in
Washington purchases the logs from UVW for $500,000. The buyer pays
$300,000 to UVW for the log sales and $200,000 to QRS for performing
the harvesting services.

Result: UVW is required to report the entire $500,000 in sales
proceeds for B&0O tax purposes, regardless of the fact that QRS re-
ceived $200,000 of the sales proceeds directly from the buyer. In ac-
cordance with RCW 82.04.070, there is no deduction for the cost of do-
ing business; therefore, UVW may not deduct the amount UVW paid to QRS
for performing harvesting services. As a harvester and manufacturer,
UVW must report $500,000 under extracting B&O tax, manufacturing B&O
tax, and retailing or wholesaling B&0O tax, depending on whether the
third-party buyer is buying the logs for resale. UVW is eligible for a
multiple activities tax credit (MATC) because UVW is selling the logs
it extracted and manufactured in Washington to a Washington customer.
See (g) of this subsection for more information on the MATC.

(11) Retail sales tax must be collected and remitted on all sales
to consumers, unless a statutory exemption applies. For wholesale
sales, sellers must obtain and retain copies of their customers' re-
seller permits to document the wholesale nature of the transaction or
otherwise comply with RCW 82.04.470. For information on reseller per-
mits see WAC 458-20-102 and 458-20-10201.

(iii) Until July 1, 2045, persons who make wholesale sales of el-
igible products may report their gross proceeds of sales under the
preferential wholesaling of timber or wood products B&0O tax classifi-
cation. RCW 82.04.260 (12) (c). Taxpayers who claim this preference in
the current calendar year must complete an Annual Tax Performance Re-
port by May 31st of the following calendar year. The following are el-
igible products:

(A) Timber extracted by the seller;

(B) Timber products manufactured by the seller from timber or
other timber products;

(C) Wood products manufactured by the seller from timber or tim-
ber products; and

(D) Mass timber products, as defined in RCW 19.27.570(1), manu-
factured by the seller.

(iv) Small harvesters, as defined in RCW 84.33.035, are not re-
quired to complete an Annual Tax Performance Report with the depart-
ment.

(f) Engaging in multiple activities. Persons who extract, manu-
facture, or both extract and manufacture the timber products they sell
are engaged in multiple activities. Timber harvesters who are engaged
in multiple activities are required to report their gross proceeds of
sales under each applicable production B&O tax classification (ex-
tracting or manufacturing) and, under the appropriate selling B&O tax
classification (wholesaling or retailing).

(g) Multiple activities tax credit (MATC). The MATC will apply in
cases where a person sells products to Washington customers that they
have also extracted and/or manufactured in Washington. For a detailed
explanation of the MATC reporting requirements see WAC 458-20-19301.

Example 2. Computing the MATC.
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Facts: ZYX Tree Company (ZYX) is in the business of manufacturing
and selling wood siding products used in building construction. All of
ZYX's products are manufactured by ZYX using timber that 2ZYX harves-
ted. For the month of July 2023, ZYX had $100,000 in gross income from
its sales of specialty wood siding products. All of the sales were
made at wholesale and occurred in Washington.

Result: 7YX must report $100,000 in gross revenue under each of
the following B&0O tax classifications: Extracting timber, manufactur-
ing of timber or wood products, and wholesaling of timber or wood
products. Additionally, 2Z2YX is eligible to claim the MATC. Because the
preferential B&O tax rates are the same for all three of the classifi-
cations reported by ZYX, the MATC will fully offset both the extract-
ing timber and manufacturing timber or wood products B&O tax liabili-
ties. ZYX's tax liability after applying the MATC is $290.40 ($100,000
multiplied by the wholesaling of timber or wood products B&0O tax rate
of 0.2904 percent under RCW 82.04.260 (12) (c)). Note: An additional
B&O tax surcharge imposed on those persons who are subject to any of
the taxes imposed under RCW 82.04.260(12) may apply. See RCW 82.04.261
for more information.

(3) Extractors for hire. Persons performing extracting activities
(labor or mechanical services) for timber harvesters as independent
contractors for hire must report gross income from these activities
under the extracting for hire B&O tax classification. RCW 82.04.280.
Persons performing extracting for hire services for consumers must
collect and remit retail sales tax on those services unless otherwise
exempt by law. RCW 82.04.050(2).

Until July 1, 2045, persons who extract timber for hire are eli-
gible for a preferential B&0O tax rate for timber extracting for hire
activities. RCW 82.04.260 (12) (a). Taxpayers reporting under the pref-
erential extracting for hire timber B&0O tax classification in the cur-
rent year are required to complete an Annual Tax Performance Report by
May 31st of the following year.

Extracting activities commonly performed by extractors for hire
include, but are not limited to the following:

(a) Cutting or severing trees;

(b) Logging road construction or maintenance;

(c) Activities related to and performed on timber-producing prop-
erty that are necessary and incidental to timber operations, such as:

(i) Slash cleanup and burning;

(11i) Scarification:;

(iii) Stream and pond cleaning or rebuilding;

(iv) Restoration of logging roadways to a natural state;
(v) Restoration of wildlife habitat; and

(vi) Fire trail work.

Example 3. Extracting timber for hire.

Facts: Timber Harvester, a harvester and manufacturer, pays Tree
Severing Corporation (TSC) $100,000 to fell trees owned by Timber Har-
vester.

Result: TSC 1is performing an extracting activity for hire. The
$100,000 TSC receives 1is subject to B&0O tax under the preferential ex-
tracting for hire timber classification. TSC must timely file an Annu-
al Tax Performance Report as required under RCW 82.04.260(12). This
transaction is not subject to retail sales tax because Timber Harvest-
er is not the consumer of the extracted timber.

(4) Processors for hire. Persons that perform labor and mechani-
cal services as independent contractors for timber harvesters upon
property belonging to others, so that as a result a new, different, or
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useful article of tangible personal property is produced for sale or
commercial or industrial use during the manufacturing portion of a
timber harvest operation are subject to B&0O tax under the processing
for hire classification, measured by the gross income from those serv-
ices. A processor for hire is any person who would be a manufacturer
if that person were performing the labor and mechanical services upon
his or her own materials. RCW 82.04.280 and WAC 458-20-136. Persons
performing processing for hire services for consumers must collect and
remit retail sales tax on the charges for those services unless other-
wise exempt by law. RCW 82.04.050(2).

(a) For timber harvest operations, the manufacturing portion of
the operation begins after the standing timber has been felled, cut
(severed from the land), or taken if the felled trees are subsequently
delimbed, measured, and bucked at the manufacturing (harvest) site.
The subsequent activities of cutting, delimbing, and measuring of the
felled, cut (severed from the land), or taken timber by third parties
are considered processing for hire activities when performed at the
site of the harvest.

(b) Until July 1, 2045, persons who process for hire (i) timber
into timber products or wood products; (ii) timber products into other
timber products or wood products; or (iii) mass timber products de-
fined in RCW 19.27.570(1), are eligible to report their gross proceeds
under the preferential processing for hire timber products B&0O tax
classification. RCW 82.04.260 (12) (b). Taxpayers claiming this B&O tax
preference in the current year are required to complete an Annual Tax
Performance Report by May 31st of the following year.

Example 4. Processing timber for hire.

Facts: TTT Company (TTT), a harvester and a manufacturer, owns a
parcel of land comprised of standing timber. TTT fells the timber on
its own Dbehalf. Subsequently, TTT pays Tree Services, Inc. (TSI)
$300,000 to delimb, measure, and buck the severed trees at TIT's har-
vest site.

Result: TSI is a processor for hire. The $300,000 TSI received is
subject to B&0O tax under the preferential processing for hire timber
products classification. TSI must timely file an Annual Tax Perform-
ance Report as required under RCW 82.04.260(12). This transaction 1is
not subject to retail sales tax because TTT is not the consumer of the
harvested timber, assuming TTT will resell the logs it extracted and
manufactured.

Example 5. Tax treatment of services related to the manufacturing
portion of a timber harvest operation.

Facts: With the same facts from Example 4, TTT pays Chopper Serv-
ices Inc. (CS) $200,000 to transport severed timber by helicopter from
the location within the harvest site where the timber was felled to a
staging location where the severed timber can be delimbed, measured,
and bucked (manufactured into logs) by TSI, prior to being loaded into
trucks by TTT and transported to a mill for further processing.

Result: CS's provision of helicopter transportation services for
transporting severed timber to a staging area within the manufacturing
(harvest) site where the severed timber will be processed (measured,
delimbed, and bucked) into logs are part of the manufacturing opera-
tion (which began after the timber was felled), and are themselves
manufacturing activities. See RCW 82.08.02565 (2) (c) (ii). The $200,000
CS received from TTT is subject to B&0O tax under the processing for
hire timber products classification. CS must timely file an Annual Tax
Performance Report as required under RCW 82.04.260(12).
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(5) Log hauling activities. Persons performing services for tim-
ber harvesters are often required to haul logs by motor vehicle from
the harvest site to separate locations, over public roads. The income
attributable to this hauling activity is subject to PUT.

(a) Effective August 1, 2015, RCW 82.16.020 provides a reduced
PUT rate for most log transportation businesses. A "log transportation
business" means a business engaged in transporting logs by truck, ex-
cept when the transportation meets the definition of urban transporta-
tion business or occurs exclusively on private roads. RCW 82.16.010.
WAC 458-20-180 explains the distinction between motor and urban trans-
portation. If the hauling is exclusively performed over private roads,
the gross income from the transportation activity 1is subject to B&O
tax under the service and other activities classification, not a PUT
classification.

Example 6. Tax consequences of hauling logs (private roads, pub-
lic roads, or both).

Facts: Bob's Logging Company (Bob's Logging) pays HHH Log Hauling
Company (HHH) $4,000 to haul logs over private roads from Bob's har-
vest site to a transfer site located 10 miles away, where Bob's Log-
ging will unload, sort, and reload the logs for further distribution.
Separately, Bob's Logging pays JJJ Log Hauling Ltd (JJJ) $6,000 to
haul logs from the transfer site to a mill located 30 miles away. JJJ
will transport the logs over both private and public roads. The har-
vest site, transfer site, and mill site are all located in unincorpo-
rated parts of Mason County.

Result: HHH is subject to B&0O tax under the service and other ac-
tivities classification because the haul of the logs performed by HHH
is exclusively on private roads. HHH must report $4,000 in gross in-
come under the service and other activities B&O tax classification.

JJJ is subject to PUT under the motor transportation classifica-
tion because the haul occurs on both private and public roads. JJJ
must report $6,000 in gross income under the motor transportation PUT
classification.

(b) Jointly provided hauling services. In cases where log hauling
services are jointly provided by two or more motor carriers, the motor
carrier that contracts with the purchaser of the hauling services may
be eligible to claim a PUT deduction for amounts paid to third-party
motor carriers that jointly furnish some portion (or all) of the haul.
See WAC 458-20-179 and RCW 82.16.050 for more information on the PUT
deduction for services furnished jointly.

Example 7. Hauling services jointly provided.

Facts: Assume the facts from Example 6, except that JJJ contracts
with Bob's Logging to perform all necessary hauling services from the
harvest site to the transfer site, then from the transfer site to the
mill. The portion of the haul from the harvest site to the transfer
site will be performed over private and public roads. JJJ receives
$10,000 from Bob's Logging in exchange for the contracted services.
After entering into the contract with Bob's Logging, JJJ enters into a
contract with HHH, in which HHH will perform the first portion of the
haul from the harvest site to the transfer site. HHH receives $4,000
from JJJ in exchange for its portion of the jointly provided services.

Result: JJJ must report $10,000 in gross income under the log
hauling over public highways PUT classification. Additionally, JJJ may
take a $4,000 deduction for "Amounts Paid to Another for Services
Jointly Provided" from the amount reported.
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HHH must report $4,000 in gross income under the log hauling over
public highways PUT classification. HHH is not eligible for a deduc-
tion.

Example 8. Hauling services jointly provided.

Facts: Assume the facts from Example 6, except that JJJ contracts
with Bob's Logging to perform all necessary hauling services from the
harvest site to the transfer site, then from the transfer site to the
mill. The portion of the haul from the harvest site to the transfer
site will be performed entirely over private roads. JJJ receives
$10,000 from Bob's Logging in exchange for the contracted services.
After entering into the contract with Bob's Logging, JJJ enters into a
contract with HHH, in which HHH will perform the first portion of the
haul from the harvest site to the transfer site. HHH receives $4,000
from JJJ in exchange for its portion of the jointly provided services.

Result: JJJ must report $10,000 in gross income under the log
hauling over public highways PUT classification. JJJ may not claim a
deduction for "Amount Paid to Another for Services Jointly Provided,"
as HHH's hauling services are not performed over a public road and are
therefore not subject to PUT.

HHH must report $4,000 in gross income under the service and oth-
er activities B&0O tax classification. HHH is not subject to PUT, as
the log hauling services were provided entirely over private roads.

(c) Hauling logs using own equipment. In cases where a person
hauls timber or wood products using their own equipment and has estab-
lished hauling rates that they pay to third parties for comparable
hauls, such rates may be used to establish the measure of tax for the
person's hauling activity. Otherwise, the measure of the tax should be
all costs attributable to the hauling activity including, but not
limited to, the following costs relative to the hauling equipment: De-
preciation; repair parts and repair labor; and wages and benefits for
employees or compensation to contractors driving or maintaining the
equipment. If appropriate records are not maintained to document these
costs, the department will accept one-third of the gross income de-
rived from a contract for all labor or mechanical services beginning
with the cutting or severance of trees through the hauling services as
the measure of the tax under the motor transportation or log hauling
over public highways PUT classification.

(d) Deduction for hauls to export facilities. Refer to subsection
(13) of this rule for information regarding the deduction available
for certain log hauls to export facilities.

(6) Common timber sale arrangements. Persons who sell or take
timber may be subject to various taxes including B&O tax, sales tax,
use tax, timber excise tax, and REET. There are a number of ways in
which harvesting activities are conducted and timber is sold. The tim-
ing of the transfer of ownership of, or the contractual right to sev-
er, standing timber determines which taxes are due and who 1is liable
for remitting tax.

(a) In general, when a timber sale arrangement meets the defini-
tion of "selling standing timber" as defined in RCW 82.04.260 (12) (d),
the gross income is subject to B&0O tax under chapter 82.04 RCW. Until
July 1, 2045, persons engaging in "selling standing timber" are eligi-
ble to report gross receipts from sales of standing timber under the
preferential B&O tax rate of 0.2904 percent in RCW 82.04.260 (12) (d).
Persons claiming the preferential B&0O tax rate in the current vyear
must file a complete Annual Tax Performance Report with the department
under RCW 82.32.534 by May 31st of the following year.

Certified on 1/15/2025 Page 138



(b) RCW 82.45.195 provides a REET exemption for a sale of stand-
ing timber if the gross income from such sale 1is taxable under RCW
82.04.260 (12) (d); also see WAC 458-61A-113. However, when a sale of
standing timber does not meet the definition of "selling standing tim-
ber" in RCW 82.04.260 (12) (d) or when a sale of standing timber is a
sale, conveyance, or transfer of the ownership of or title to real
property as defined in RCW 82.45.010 and WAC 458-61A-113, REET is due.
"Real property" or "real estate" means any interest, estate, or bene-
ficial interest in land or anything affixed to land, including an own-
ership interest or beneficial interest in any entity that owns land,
or anything affixed to land, including standing timber or crops. WAC
458-61A-102(18) . For more information on sales that are subject to RE-
ET, see chapters 82.45 RCW and 458-61A WAC.

(c) The following examples briefly identify two common types of
timber sale arrangements. The examples are intended to provide general
guidance only. The tax treatment of a particular timber sale arrange-
ment depends on the facts and circumstances in each case. These exam-
ples presume that the trees being harvested are not Christmas trees,
and that no participant is a federal, state, or local government enti-
ty. The examples do not detail the timber excise tax consequences.

Example 9. Sale of standing timber (stumpage sales).

Facts: ABC Company (ABC) owns a large tract of standing timber.
ABC sells the right to cut the standing timber to XYZ Partnership
(XYZ) for $100,000 on March 1, 2021. The sale agreement does not re-
quire XYZ to harvest (sever) the standing timber within 30 months from
the date of the original contract. XYZ receives title to the timber
from ABC prior to harvesting it. When the timber is ready for harvest
on May 1, 2024, XYZ hires DEF Company (DEF) (third-party timber har-
vest contractor) to sever the timber on its behalf. XYZ pays DEF
$50,000. After the timber 1is extracted, XYZ sells the harvested timber
to UVW Company (an unrelated third-party Washington manufacturer) at
wholesale for $250,000. UVW Company will measure, delimb, and buck the
severed timber, then haul the logs from the harvest site to its own
manufacturing facility, using its own trucks.

Result: ABC is not subject to B&0O tax, PUT, or retail sales or
use tax. ABC is liable for REET on the sale of standing timber to XYZ,
because the transaction 1is a sale of real property. See RCW
82.45.010(1), 82.45.060, WAC 458-61A-102, and 458-61A-113. ABC is not
liable for B&O tax, in this example, because the sale between ABC and
XYZ does not meet the definition of "selling standing timber" in RCW
82.04.260 (12) (d). However, 1f the sale arrangement between ABC and
XYZ were to require that XYZ sever or cut the timber within 30 months
from the date of the original sale contract, ABC would then be subject
to B&0O tax on its proceeds from "selling standing timber" as defined
in RCW 82.04.260(12), and the transaction would be exempt from REET in
accordance with RCW 82.45.195.

XYZ (as the owner of the standing timber) must report $250,000 in
gross income under the following B&O tax classifications: Extracting
timber and wholesaling of timber or wood products. XYZ is eligible to
claim the MATC equal to its extracting timber B&O tax liability. XYZ
must timely file an Annual Tax Performance Report as required under
RCW 82.04.260(12). XYZ is also subject to timber excise tax. See chap-
ters 84.33 RCW and 458-40 WAC.

DEF must report $50,000 in gross income under the extracting for
hire timber B&O tax classification and is not eligible for a credit or
deduction. DEF must timely file an Annual Tax Performance Report as
required under RCW 82.04.260(12).
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Example 10. Sale of harvested timber (logs).

Facts: Assume the facts from Example 9, except that ABC hires DEF
to harvest the timber on ABC's behalf, rather than selling the stand-
ing timber to XYZ. ABC agrees to pay DEF $50,000 in exchange for DEF's
harvesting and manufacturing (measuring, delimbing, and bucking of
felled trees) services. After the timber has been severed, measured,
delimbed, and bucked into logs by DEF, ABC sells the logs to GHI
Lodge, Inc. (GHI) for $250,000. GHI 1is purchasing the logs to con-
struct a new lodge (for GHI's own use) 1n unincorporated Skamania
County (which is also the location of the harvest site).

Result: ABC (as the owner of the timber) must report $250,000 in
gross income under the following B&O tax classifications: Extracting
timber, manufacturing of timber products, and retailing. ABC is eligi-
ble to claim the MATC equal to its extracting timber B&O tax and manu-
facturing of timber products B&O tax liabilities. ABC must timely file
an Annual Tax Performance Report as required under RCW 82.04.260(12).
ABC 1is required to collect retail sales tax at the current combined
state and local rate for unincorporated Skamania County. ABC is also
subject to timber excise tax. See chapters 84.33 RCW and 458-40 WAC.

DEF must report $50,000 in gross income under the extracting for
hire timber and processing for hire timber products B&0O tax classifi-
cations. DEF must timely file an Annual Tax Performance Report as re-
quired under RCW 82.04.260(12). DEF is not eligible for the MATC.

(7) Equipment and supplies used in timber harvest operations. Re-
tail sales tax applies to all retail sales of tangible personal prop-
erty, including equipment, component parts of equipment, and supplies
by persons engaging in timber operations unless a specific exemption
applies. Purchases of fertilizer and spray materials (e.g., pesti-
cides) for use in the cultivating of timber are also subject to retail
sales tax, unless purchased for resale. If a seller fails to collect
the retail sales tax, the buyer is required to remit what is commonly
referred to as "deferred retail sales tax" directly to the department.

If a person acquires tangible personal property in a transaction
that is not subject to retail sales tax, the person is subject to use
tax based on the place of first use of the tangible personal property
in Washington. In cases where a person has already paid a retail sales
or use tax on the same tangible personal property to another state or
foreign country (or political subdivision of either), that person may
claim a credit for those taxes against their Washington use tax lia-
bility.

(a) Exemption available for certain manufacturing machinery and
equipment. RCW 82.08.02565 and 82.12.02565 provide retail sales and
use tax exemptions for certain machinery and equipment (M&E) used by
manufacturers. Persons engaged 1in both extracting and manufacturing
activities should refer to WAC 458-20-13601 for an explanation of how
these exemptions may apply to them.

Example 11. Retail sales tax exemption for M&E (qualifying and
nonqualifying M&E) .

Facts: GHI LLC (GHI) is a timber harvester and a manufacturer,
engaged in felling, delimbing, bucking, measuring, cutting, vyarding,
and loading logs at a logging operation site. GHI specializes in har-
vesting timber in remote locations with steep and challenging terrain.
In performing its business activities, GHI uses a feller buncher to
sever (cut) the standing timber. GHI also uses chainsaws to fell
snags. After the trees are severed, GHI uses a yarder to create a ca-
ble vyarding system to vyard (transport or drag) the severed trees
through the harvest unit to a staging area where they will be pro-
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cessed into logs and loaded onto trucks for transportation to an off-
site mill. At the staging area, GHI uses a log processor to delimb,
measure, and buck the trees, and a log loader to sort and stack the
logs by species and length. The vyarder, log processor, and the 1log
loader are exclusively used by GHI as described in this example.

Result: For purposes of the retail sales and use tax exemptions
in RCW 82.08.02565 and 82.12.02565, GHI may be eligible to claim an
exemption for the yarder, log processor, and the log loader as (a) GHI
is a manufacturer; (b) the manufacturing operation process has begun;
(c) the three pieces of equipment are used directly in the manufactur-
ing operation; (d) the three pieces of equipment are used a majority
of the time in a qualifying manner; and (e) all other requirements un-
der WAC 458-20-13601 are met (including the one year useful life re-
quirement). In general, yarding (the process of transporting or drag-
ging felled trees or logs to a landing area) as a standalone activity
is not a manufacturing activity. Thus, whether yarding is a part of a
manufacturing operation depends on whether such activity takes place
at a manufacturing site. In this example, yarding occurs at the manu-
facturing (harvest) site.

GHI is not eligible to claim an exemption for the feller buncher
or chainsaws as the majority use of both types of equipment are for
extracting activities (cutting or severing trees from the land). Had
the majority of use of the chainsaws and the feller buncher been for
delimbing, measuring, and bucking the felled trees, both pieces of
equipment may have been eligible for the M&E exemption if all the oth-
er requirements for the M&E exemption in WAC 458-20-13601 are satis-
fied.

Example 12. Retail sales tax exemption for M&E (majority wuse
test) .

Facts: Assume the facts from Example 11. In addition, GHI uses a
bulldozer for a variety of purposes in its operations. The bulldozer
is used exclusively to (a) support GHI's feller buncher in performing
extracting activities (cutting or severing of timber); (b) support
GHI's vyarder in performing manufacturing activities upon the timber
that has already been severed (yarding or transporting the severed
trees to the staging area where the severed trees will be processed
into logs and loaded onto trucks and transported to an off-site mill);
and (c) clear debris and generally assist in the restoration of timber
harvest sites. GHI does not separately state charges associated with
its use o0of the bulldozer in its contracts with customers. GHI does
maintain detailed time records that document the number of hours the
bulldozer is used in the performance of each of the three activities.
In its first year of use, the bulldozer was used to support the feller
buncher for 200 hours, support the vyarder for 400 hours, and clear
debris and generally assist in harvest site restoration for 400 hours.

Result: While the use of the bulldozer to support the yarder for
manufacturing activities is generally a qualifying use for purposes of
the M&E exemption in RCW 82.08.02565 and 82.12.02565, the bulldozer is
not eligible for the exemption because the majority of its use is for
a nonqualifying purpose (supporting the feller buncher for extracting
activities and clearing debris for harvest site restoration). In this
case, the proper measure for determining majority use is time. A ma-
jority of the bulldozer's use, measured in time, was for nonmanufac-
turing activities (60 percent, or 600 of 1,000 hours used).

(b) Property manufactured for commercial use. A person who manu-
factures timber or wood products for commercial or industrial use is
subject to B&0O tax under the manufacturing of timber or wood products
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classification and use tax. Both taxes are imposed based on the wvalue
of the tangible personal property manufactured unless a specific ex-
emption applies. WAC 458-20-134 defines and provides information on
commercial or industrial use, and WAC 458-20-112 describes how to de-
termine the value of products. If a person is also the harvester of
the timber, the activity is subject to B&0O tax under the extracting
timber classification. The MATC will also apply, so long as both the
extracting and manufacturing activities occur in Washington.

Example 13. Lumber manufactured for commercial use.

Facts: ABC Company (ABC) harvests timber, manufactures the timber
into lumber, and then uses the lumber to construct an office building.
The harvest site and manufacturing site are both located in unincorpo-
rated Clark County. The office building site is in Camas.

Result: ABC's use of the lumber to construct its office building
is a commercial or industrial use. ABC is subject to use tax on the
value of the lumber incorporated into the office building. Because
ABC's first taxable use of the lumber occurred in Camas (the building
construction site location), the combined state and local use tax 1is
due based on the location code and rate assigned to the Camas address.
ABC 1is also subject to B&0O tax under the extracting timber and manu-
facturing of timber or wood products classifications and may claim the
MATC.

(8) Seeds and seedlings. Persons who cultivate trees by agricul-
tural methods (or tree cultivators) often purchase or collect tree
seeds that are raised into tree seedlings. The activity of raising a
seed into a seedling may be performed by the tree cultivator, or by
third-party growers. In the case of third-party growers, typically the
seed 1is provided by the tree cultivator and tree seedlings are re-
ceived back after a specified growing period.

(a) Responsibility to remit retail sales or use tax. The purchase
of seed or seedlings by a tree cultivator is subject to retail sales
tax. If a seller fails to collect retail sales tax, the buyer must re-
mitdeferred retail sales tax (or use tax) unless otherwise exempt by
law. The use of seed collected by a tree cultivator is also subject to
use tax.

(1) In the case of seed provided by a tree cultivator to a third-
party grower in Washington, the tree cultivator incurs any use tax 1li-
ability on the value of the seed.

(ii) In the case of seedlings brought into and used in Washington
by a tree cultivator, the seedlings are subject to use tax, unless
Washington retail sales or use tax was previously paid on the seed-
lings.

(b) Limited sales and use tax exemptions for conifer seeds.

(1) Exemption requirements. Retail sales and use tax do not apply
to the sale of conifer seed that is immediately placed into freezer
storage operated by the seller and is: (A) Used for growing timber
outside Washington or (B) sold to an Indian tribe or tribal member and
is to be used for growing timber in the tribe's or tribal member's In-
dian country. For the purposes of this rule, "Indian country" is de-
fined as set forth in 18 U.S.C. Sec. 1151. See RCW 82.24.010.

The buyer must provide the seller with an exemption certificate
in a form and manner prescribed by the department at the time of pur-
chase. The seller must retain a copy of the buyer's exemption certifi-
cate. RCW 82.32.070 requires taxpayers to keep and preserve suitable
records as may be necessary to determine the amount of any tax collec-
ted by the department for a period of five years.
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(ii) Deferring payment of retail sales tax if unable to determine
whether purchase qualifies for the retail sales tax exemption. If a
buyer of conifer seed is normally engaged in growing timber both with-
in and outside Washington and is not able to determine at the time of
purchase whether the seed acquired, or the seedlings germinated from
the seed acquired, will be used for growing timber within or outside
Washington, the buyer may defer payment of the retail sales tax until
it is determined that the seed, or seedlings germinated from the seed,
will be planted for growing timber in Washington. A buyer that does
not pay retail sales tax on the purchase of conifer seed and subse-
quently determines that the sale did not qualify for the retail sales
tax exemption must remit to the department the amount of retail sales
tax that would have been paid at the time of purchase. It is important
to note that the retail sales tax liability may be deferred only if
the seller immediately places the conifer seed into freezer storage
operated by the seller.

(iii) Tax paid at source deduction. A buyer who pays retail sales
tax on the purchase of conifer seed and subsequently determines that
the sale qualifies for the tax paid at source deduction may claim a
deduction on its combined excise tax return. The deduction is allowed
only if the buyer keeps and preserves records identifying the seller,
purchase date, purchase amount, and retail sales tax paid. RCW
82.32.070 requires suitable records must be kept and preserved for a
period of five years. See WAC 458-20-102 for more information on the
tax paid at source deduction.

(iv) Use tax exemption. Use tax does not apply to the use of
conifer seed to grow seedlings if the seedlings are grown by a person
other than the owner of the seed. This exemption applies only if the
seedlings will be used for growing timber outside Washington, or if
the owner of the conifer seed is an Indian tribe or tribal member and
the seedlings will be used for growing timber in the tribe's or tribal
member's Indian country. If the owner of the conifer seed is not able
to determine at the time the seed is used in a growing process whether
the use of the seed qualifies for this exemption, the owner may defer
payment of the use tax until it is determined that the seedlings will
be planted for growing timber in Washington.

(9) Activities or income incidental to timber harvest operations.
This subsection addresses the tax consequences of various business ac-
tivities that are incidental to timber harvest operations.

(a) Taking other natural products from timberland. The value of
natural products such as boughs, mushrooms, seeds, and cones taken for
sale or commercial or industrial use 1s subject to B&0O tax under the
extracting classification. Sales of these products are subject to B&O
tax under the wholesaling or retailing classification, as the case may
be. Persons who extract natural products in Washington and subsequent-
ly sell those products to customers that receive the products in Wash-
ington are eligible for the MATC. Sales of natural products to consum-
ers that are sourced to Washington are subject to retail sales tax un-
less a specific exemption applies.

(b) Timber cruising, scaling, and access fees. Gross income from
timber cruising, scaling services, and allowing others to use private
roads 1s subject to B&0O tax under the service and other activities
classification. Gross income from access fees for activities such as
hunting, taking firewood, bough cutting, mushroom picking, or grazing
is also subject to B&0O tax under the service and other activities
classification. Charges that allow a person to take an identified
quantity of tangible personal property from privately owned real prop-
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erty are considered sales of that property, and the gross income re-
ceived from these charges is subject to B&0O tax under the retailing or
wholesaling classification, as the case may be. These charges are also
subject to retail sales tax when made to a consumer and the sale 1is
sourced to Washington, unless a specific exemption applies.

(c) Planting, thinning, and spraying. Sales of the following
services are subject to B&0O tax under the service and other activities
classification: Planting trees or other vegetation; precommercial
thinning; and spraying or applying fertilizers, pesticides, or herbi-
cides.

(d) Sales of firewood and Christmas trees. Sales of firewood,
Christmas trees, and other tangible personal property are generally
subject to either the wholesaling B&0O tax, or the retailing B&O tax
and retail sales tax, as the case may be. These sales are often made
in the nature of charges that allow the buyer to select and take an
identified quantity of the property (e.g., six cords of firewood or
two Christmas trees). Sales of commercially traded firewood or natu-
rally grown trees (including Christmas trees) are also subject to tim-
ber excise tax; see WAC 458-40-610 and 458-40-660. For activities re-
lated to plantation (cultivated) Christmas trees, see subsection (10)
of this rule and WAC 458-20-210.

(e) Unloading logs from logging trucks. The taxability of gross
income received by persons operating equipment to unload logs from
logging trucks onto rail cars at transfer points depends on the nature
of the customer's activities.

(1) In cases where the customer will direct the operator of the
equipment as to where and how to move the logs, the activity is con-
sidered a "rental of equipment with an operator," the charges for
which are subject to retailing B&O tax and retail sales tax. See RCW
82.04.050(9) and WAC 458-20-211.

(i1i) In cases where the equipment operator is responsible for
loading and unloading logs at their own discretion and to contract
specification, the activity is considered an "other support service,"
and the charges for which are subject to B&0O tax under the service and
other activities classification.

(iii) In cases where the equipment operator is responsible for
loading and unloading logs at their own discretion and to contract
specification, and where the activities are performed at an export fa-
cility as part of a waterborne export activity, the activity is con-
sidered "stevedoring," the charges for which are subject to B&0O tax
under the stevedoring classification. See WAC 458-20-193D.

(f) Transporting logs by water. Gross income received for trans-
porting logs by water (e.g., log booming and rafting) or from log pa-
trols is subject to PUT under the other public service business

classification. Commonly, log transporters use "boomsticks"
(i.e., floating 1logs chained together in a rough hexagonal shape,
which are designed to prevent log bundles or loose logs from escaping
the log boom during towing) to assist in the transportation of logs
over water.

(1) In cases where boomsticks are used in the transportation of
logs, any separate or itemized charges for the use of boomsticks are
included in the taxable measure subject to the other public service
business PUT classification.

(ii) In cases where logs will be towed to a location specified by
the customer for storage, separately stated or itemized charges for
the use of boomsticks, while the logs are stored, are rentals of tan-
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gible personal property and are subject to B&0O tax under the retailing
classification and retail sales tax.

(g) Export sorting yard operations. Export sorting yard opera-
tions generally consist of a number of distinct business activities
including, but not limited to, weighing, tagging, banding, appraising,
and sorting of logs. Other incidental activities include debarking,
removing imperfections (such as crooks, knots, splits, and seams), and
trimming of log ends to remove defects. Gross income received by per-
sons performing the types of export sorting yard activities described
in this subsection is subject to B&0O tax under the service and other
activities classification.

(10) Harvesting Christmas trees. As described below, persons
growing, producing, or harvesting Christmas trees are either farmers
or extractors, depending on the facts and circumstances in each case.

(a) Plantation Christmas tree operations (farming operations).
Persons growing or producing plantation Christmas trees on their own
lands or on lands in which they have a present right of possession are
farmers. See RCW 82.04.213 and WAC 458-20-210 for more information on
farmers. Plantation Christmas trees are Christmas trees that are ex-
empt from the timber excise tax under RCW 84.33.170, which requires
that the Christmas trees be grown on land prepared by intensive culti-
vation and tilling, such as irrigating, plowing, or turning over the
soil, and on which all unwanted plant growth is controlled continuous-
ly for the exclusive purpose of raising Christmas trees. See RCW
82.04.035 and 84.33.035.

(1) Gross income from wholesale sales of plantation Christmas
trees by farmers is exempt from B&O tax. See RCW 82.04.330. Gross in-
come from retail sales of plantation Christmas trees by farmers is
subject to B&0O tax under the retailing classification and retail sales
tax.

(ii) Farmers growing or producing plantation Christmas trees are
not subject to retail sales or use tax on their purchase of seed,
seedlings, fertilizer, and spray materials. See RCW 82.04.050 and WAC
458-20-210.

(iii) Persons performing cultivation or harvesting services for
farmers are generally taxable on gross income from these services un-
der the service and other activities B&O tax classification. See WAC
458-20-209 for information on farming for hire and horticultural serv-
ices performed for farmers.

(b) Other Christmas tree operations (extracting operations). Per-
sons who, either directly or by contracting with others for the neces-
sary labor or mechanical services, fell, cut, or take Christmas trees
other than plantation Christmas trees are extractors and should refer
to the provisions in this rule for timber harvesters.

(11) Timber harvest operations in conjunction with other land
clearing or construction activities. Persons sometimes engage in tim-
ber harvest operations in conjunction with land clearing or construc-
tion activities, such as clearing or improving land for residential or
commercial building development, golf courses, parks, or other im-
provements to real property. Each activity has its own tax consequen-
ces and may be subject to tax under a variety of taxes.

(a) Income derived from a timber harvest operation is subject to
the provisions in this rule for timber harvesters.

(b) Income derived from clearing or improving of land for con-
struction of residential, commercial, or other improvements is subject
to wholesaling B&O tax, retailing B&0O tax and retail sales tax, or
public road construction B&0O tax, as the case may be. Refer to WAC
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458-20-170, 458-20-171, and 458-20-172 for tax-reporting information
regarding these construction activities. Persons performing landscape
and horticultural services such as cutting or trimming trees after the
land is developed should refer to WAC 458-20-226.

Example 14. Combined contracts (land clearing and timber harvest-
ing) .

Facts: LCG Land Clearing and Grading Company (LCG) is hired by
FFF Corporation (FFF), a commercial property development company, to
clear and grade an unimproved parcel of land owned by FFF. Once
cleared and graded, FFF intends to construct a commercial warehouse on
the property, which it will lease to third-party tenants. The property
contains a significant amount of standing timber, which LCG is respon-
sible for extracting and selling the extracted timber on FFF's behalf
under the terms of the contract. The contract between FFF and LCG in-
cludes a $25,000 charge for the timber extraction services and a
$75,000 charge for the land clearing and grading services. LCG hires a
subcontractor, HHH Logging Company (HHH) to extract the timber from
the property. LCG pays HHH $20,000 for its services. FFF ultimately
sells the extracted timber to JJ Mill Company (JJ) for $30,000 at
wholesale.

Result: LCG is an extractor for hire with respect to the $25,000
in proceeds from FFF for the harvest of the standing timber. The gross
income 1is subject to B&0O tax under the extracting for hire timber
classification. LCG is also subject to B&0O tax under the retailing
classification and must collect retail sales tax from FFF on the
$75,000 in proceeds for the clearing and grading of the real property.

HHH is an extractor for hire with respect to the $20,000 in pro-
ceeds from LCG for the harvest of the standing timber. The gross in-
come is subject to B&0O tax under the extracting for hire timber clas-
sification.

FFF is an extractor with respect to the sale of the harvested
timber to JJ. FFF must report $30,000 in gross income under the ex-
tracting timber and wholesaling of timber or wood products B&O tax
classifications. FFF may also be eligible for the MATC, if the sale to
JJ occurred in Washington.

(12) Logging road construction and maintenance. Constructing or
maintaining logging roads (whether active or inactive) 1is considered
an extracting activity. Income derived from this activity 1is subject
to B&0O tax under the extracting or extracting for hire classification.
This income is not subject to retail sales tax. A person constructing
or maintaining a logging road is a consumer of all materials incorpo-
rated into the logging road. The purchase or use of these materials is
subject to either retail sales or use tax.

(a) Logging road materials provided without charge.

(i) Landowners or timber harvesters may provide materials (e.g.,
crushed rock) to persons constructing or maintaining logging roads
without charge. In such cases, tax 1is due only once on the value of
the materials.

(ii) The person constructing or maintaining the roads is respon-
sible for remitting use tax on the value of the materials, unless the
person documents that the landowner or timber harvester previously re-
mitted the appropriate retail sales or use tax.

Alternatively, the person may take a written statement from the
landowner or timber harvester certifying that the landowner or timber
harvester has remitted (for past periods) or will remit (for future
periods) all applicable retail sales or use taxes due on materials
provided without charge. This statement must identify the period of
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time, not to exceed four years, for which the agreement is effective.
The statement must identify the landowner or timber harvester's tax
registration number and must be signed by an owner, member, or author-
ized agent of the timber harvester.

(b) Extracted or manufactured 1logging road materials. Persons
constructing or maintaining logging roads are subject to B&0O tax and
use tax on the value of applied materials they extract or manufacture
from private pits, quarries, or other locations. The measure of tax is
the wvalue of the extracted or manufactured products. See WAC
458-20-112 for additional information regarding how to determine the
"value of products."

(1) If a person directly, or by contracting with others, extracts
and crushes, washes, screens, or blends materials to be incorporated
into the logging road, B&0O tax under the extracting classification is
due on the raw value of the extracted products. B&0O tax under the man-
ufacturing classification and use tax are also due, measured by the
value of the manufactured product. If the "cost basis" is the appro-
priate method for determining the wvalue of products under WAC
458-20-112, this wvalue includes the cost of transportation to a pro-
cessing point but does not include any transportation from a process-
ing point to a road site. The MATC may be taken when computing the B&O
tax as explained in WAC 458-20-19301.

(ii) In the case of fill dirt, sand, gravel, or rock that is ex-
tracted from a location away from a logging road site, but not further
processed, extracting B&0O tax and use tax are due based upon the value
of the extracted product. If the "cost of production basis" is the ap-
propriate method for determining the wvalue of products under WAC
458-20-112, this value does not include transportation costs to a road
site.

(iii) The mere severance of fill dirt, sand, gravel, or rock from
outcroppings at the side of a logging road for placement in the road
is a part of the logging road construction or maintenance activity.
The person incorporating these materials into the road does not incur
a tax liability for the extracting or use of these materials.

(13) Deduction for hauling logs to export yards. RCW 82.16.050
provides a PUT deduction for amounts derived from the transportation
of commodities from points of origin within this state to an export
elevator, wharf, dock, or shipside ("export facility") on tidewater or
navigable tributaries of tidewaters. The commodities must be forwarded
from the facility, without intervening transportation, by vessel and
in their original form, to an interstate or foreign destination. No
deduction is allowed when the point of origin and the point of deliv-
ery are located within the corporate limits of the same city or town.

(a) Conditions for deduction. This deduction is available only to
the person making the last haul, not including hauls within the export
facility before the logs are placed on the ship. This deduction is not
available if the haul starts in the same city or town where the export
facility is located.

The deduction is available only if both of the following criteria
are met:

(1) The logs eventually go by vessel to another state or country;
and

(ii) The form of the logs does not change between the time the
logs are delivered to the export facility and the time the logs are
placed on the ship. The mere removal of bark from the logs (debarking)
or the incidental removal of imperfections (see subsection (9) (g), of
this rule) while the logs are at the export facility is not itself a
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manufacturing activity, nor does it result in a change in the "origi-
nal form" of the logs as contemplated by RCW 82.16.050.

(b) Documentation requirements for deduction. The log hauler must
prove entitlement to the deduction. Delivery tickets that show deliv-
ery to an export facility are not, alone, sufficient proof. A certifi-
cate from the export facility operator is acceptable additional proof
if it is substantially in the following form. Rather than a certifi-
cate covering each haul, a "blanket certificate" may be used for a
one-year period if no significant changes 1in operation will occur
within this period of time.

Exemption certificate for logs delivered to an export facility

The undersigned export facility operator hereby certifies:

That percentage or more of all logs hauled to the
storage facilities at , the same located on
tidewater or navigable tributaries thereto, will be shipped
by vessel directly to an out-of-state or foreign destination
and the following conditions will be met:

1. The logs will not go through a process to change
the form of the logs before shipment to another state
or country.

2. There will be no intervening transportation of these
logs from the time of receipt at the export facility
until loaded on the vessel for the interstate or foreign
journey.

Trucking Firm

Trucking Firm Address
Trucking Firm UBI#
Export Facility Operator
Operator UBI#
Person Giving Statement

Title of Person Giving Statement

(c) Examples. For Examples 16 through 18, presume that the logs
are shipped directly to another country from the export facility.

Example 16. Qualifying PUT deduction for transportation to an ex-
port facility.

Facts: MMM Hauling Company (MMM) 1is hired to haul logs from a
harvest site to an export facility over public roads. The logs will
immediately be loaded upon a ship for export at the export facility.
As part of its services, MMM will remove bark from 50 percent of the
logs; no other processing activities will occur. MMM receives $10,000
in exchange for its services.

Result: MMM must report $10,000 in gross income under the log
hauling over public highways PUT classification. MMM may also claim a
$10,000 deduction from the measure of its PUT, as the logs will be
shipped directly to another country from the export facility, provided
the appropriate exemption certificate is obtained.

NOTE: Because the mere removal of bark is not considered a change
in the form of the logs, the export facility may provide a certificate
in the above form indicating that all logs at this facility will ulti-
mately be shipped to another country.

Additionally, this means that MMM is not engaged in a processing
for hire activity.

Example 17. Activities that do not qualify for PUT deduction for
transportation to an export facility.
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Facts: Assume the facts from Example 16, except that MMM hauls
the logs to an export sorting area, approximately one mile from the
export facility. At this location further sorting takes place and 80
percent of the logs are hauled approximately one mile over public
roads for export to another country. The other 20 percent of the logs
are sold and delivered to local sawmills.

Result: MMM must report $10,000 in gross income under the log
hauling over public highways PUT classification. MMM may not claim a
deduction from the measure of its PUT, as the logs will not be shipped
directly to another country from the export facility. It is immaterial
that MMM may be paid an "export" rate for its services.

Charges for the haul of the logs from the export sorting area to
the export facility may be deductible if the transportation route does
not start and end within the corporate limits of the same city or
town, and the hauler obtains the appropriate exemption certificate.
The haul to the local sawmills is not deductible.

Example 18. Qualifying PUT deduction for transportation to an ex-
port facility.

Facts: Assume the facts from Example 16, except that once the
logs are delivered by MMM to an export facility, the logs will still
need to be transported approximately half of a mile to reach the ship
for loading (all within the export facility).

Result: MMM must report $10,000 in gross income under the log
hauling over public highways PUT classification. MMM may also claim a
$10,000 deduction from the measure of its PUT, as the logs will be
shipped directly to another country from the export facility, provided
the appropriate exemption certificate 1s obtained. Movement of the
logs within the export facility is not an intervening haul.

(14) Small timber harvesters - Business and occupation tax exemp-
tion. RCW 82.04.333 provides a limited exemption from B&O tax for
small harvesters. A small harvester may take a deduction for an amount
not to exceed $100,000 per tax year from the gross receipts or value
of products proceeding or accruing from timber harvested. A deduction
may not reduce the amount of tax due to less than zero.

(a) Definition of small harvester. "Small harvester" means every
person, who from his or her own land or from the land of another under
a right or license granted by lease or contract, either directly or by
contracting with others for the necessary labor or mechanical serv-
ices, fells, cuts, or takes timber for sale or for commercial or in-
dustrial use in an amount not exceeding 2,000,000 board feet in a cal-
endar year. When a government entity (i.e., the United States or any
instrumentality thereof, the state, including its departments and in-
stitutions and political subdivisions, or any municipal corporation
therein) fells, cuts, or takes timber for sale or for commercial or
industrial use, not exceeding these amounts, the small harvester is
the first person other than the government entity who acquires title
to or a possessory interest in the timber. "Small harvester" does not
include persons performing under contract the necessary labor or me-
chanical services for a harvester, and i1t does not include the har-
vesters of Christmas trees or short-rotation hardwoods. RCW 84.33.035.

(b) Registration - Tax return. A person whose only business ac-
tivity is as a small harvester of timber is required to register with
the department for B&0O tax purposes, unless otherwise specified in WAC
458-20-101 (2) (a) or under chapter 82.32 RCW. A small harvester must
also register with the forest tax program in the department's audit
division for payment of the timber excise tax. See chapters 84.33 RCW
and 458-40 WAC for more information regarding the timber excise tax.
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(c) Examples. In each of the following examples, the harvester
must register with the department's forest tax program for the payment
of timber excise tax, and must report under the appropriate tax clas-
sifications as described above in this rule.

Example 19. Unregistered small harvester.

Facts: A small harvester, not currently registered with the de-
partment for B&O tax purposes, harvests timber in June 2023 and again
in August 2023, receiving $10,000 for the June 2023 sale and $200,000
for the August 2023 sale of the harvested logs. Each sale is made to a
lumber mill who presents the small harvester with a reseller permit.

Result: The small harvester must register with the department in
August when the receipts from the timber harvesting business exceed
the gross revenue threshold in WAC 458-20-101, assuming the other reg-
istration conditions in that rule have not otherwise been met prior to
August.

An excise tax return must be filed according to the tax reporting
frequency assigned by the department (e.g., monthly, quarterly, or an-
nually). The small harvester must report $210,000 in gross revenue un-
der extracting timber, manufacturing of timber or wood products, and
wholesaling of timber or wood products B&0O tax classifications. The
small harvester taxpayer is eligible to report a $100,000 "small har-
vester" B&0O tax deduction from the measure of all three B&0O tax clas-
sifications. In addition, the taxpayer is eligible to take the MATC
for both the extracting timber and manufacturing of timber or wood
products. As a result, the wholesaling of timber or wood products B&O
tax is due.

Example 20. Registered small harvester.

Facts: RRR Construction Company (RRR) is primarily in the busi-
ness of commercial building construction and is currently registered
with the department. In July 2023, RRR generates $250,000 in gross
wholesaling income from its construction activities. RRR 1is also a
small harvester as defined in RCW 84.33.035. RRR's timber harvesting
operation includes extracting standing timber from its own land and
processing the extracted timber into logs before wholesaling the logs
to third-party mills. In July 2023, RRR receives $60,000 from the sale
of logs from its timber harvesting operation to a local mill for re-
sale. Year to date, RRR has not had any other sales of harvested tim-
ber or wood products.

Results: RRR is required to report $250,000 in gross revenue un-
der the wholesaling B&0O tax classification for its construction activ-
ities.

RRR (as a smaller harvester and a manufacturer) 1is required to
report $60,000 in proceeds from the sale of logs under three B&0O tax
classifications: Extracting timber, manufacturing of timber or wood
products, and wholesaling of timber or wood products. RRR is eligible
for a $60,000 "small harvester" B&O tax deduction from all three B&O
tax classifications. RRR 1is eligible for additional "small harvester"
B&0O tax deductions up to $40,000 ($100,000-$60,000) for the remainder
of the reporting calendar year.

Example 21. Unregistered small harvester (deduction carryover).

Facts: Don Janson, a small harvester not otherwise registered
with the department for B&0O tax purposes contracts with NNN Logging
Company (NNN) to extract standing timber from real property owned by
Mr. Janson and process the extracted timber into logs. Mr. Janson re-
tains ownership of the timber until it is sold. Under the agreement,
Mr. Janson receives 60 percent and the logging company receives 40
percent of the log sale proceeds.
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In September 2021, the harvested timber is sold at wholesale for
$250,000, $150,000 (60 percent of $250,000) of which is received by
Mr. Janson.

Result: Mr. Janson (as a smaller harvester and a manufacturer) is
required to register with the department for B&0O tax purposes and must
report the entire $250,000 in sales proceeds under the following B&O
tax classifications: Extracting timber, manufacturing of timber or
wood products, and wholesaling of timber or wood products. Mr. Janson
is not allowed to deduct the $100,000 (40 percent of $250,000) Mr.
Janson paid to NNN. However, Mr. Janson is eligible to take a $100,000
"small harvester" B&O tax deduction from the measure of the B&0O tax
classifications reported, reducing the B&0O taxable income to $150,000.
Assuming the sale occurred in Washington, Mr. Janson is also eligible
to claim the MATC for both the extracting timber and manufacturing of
timber or wood products. Mr. Janson 1is subject to B&0O tax under the
wholesaling of timber or wood products classification.

NNN (as a logging contractor for Mr. Janson) must report the
$100,000 gross income received from its extracting standing timber and
processing for hire activities under the following B&0O tax classifica-
tions: Extracting for hire timber and processing for hire timber prod-
ucts. NNN may also be subject to other taxes, depending on the activi-
ties NNN conducted.

[Statutory Authority: RCW 82.32.300, 82.01.060(2), and 82.45.150. WSR
24-14-101, § 458-20-13501, filed 7/1/24, effective 8/1/24. Statutory
Authority: RCW 82.32.300, 82.01.060(2), and 82.16.020. WSR 20-02-058,
§ 458-20-13501, filed 12/24/19, effective 1/24/20; WSR 16-02-063, S
458-20-13501, filed 1/4/16, effective 2/4/16. Statutory Authority: RCW
82.32.300. WSR 01-13-042, S 458-20-13501, filed 6/14/01, effective
7/15/01.]

WAC 458-20-136 Manufacturing, processing for hire, fabricating.
(1) Introduction. This rule explains the application of the business
and occupation (B&0O), retail sales, and use taxes to manufacturers. It
identifies the special tax classifications and rates that apply to
specific manufacturing activities. The law provides a retail sales and
use tax exemption for certain machinery and equipment (M&E) used by
manufacturers. Refer to RCW 82.08.02565, 82.12.02565, and WAC
458-20-13601 (Manufacturers and processors for hire—Sales and use tax
exemption for machinery and equipment) for more information regarding
this exemption. Effective June 12, 2014, chapter 140, Laws of 2014 (SB
6505), machinery and equipment used directly in the manufacturing, re-
search and development, or testing of cannabis, including related
services, are not eligible for the M&E retail sales and use tax exemp-
tion. For purposes of this rule, "cannabis" is any product with a THC
concentration greater than .03 percent. Persons engaging in both ex-
tracting and manufacturing activities should also refer to WAC
458-20-135 (Extracting natural products) and 458-20-13501 (Timber har-
vest operations).

(2) Manufacturing activities. RCW 82.04.120 explains that the
phrase "to manufacture" embraces all activities of a commercial or in-
dustrial nature wherein labor or skill is applied, by hand or machi-
nery, to materials so that as a result thereof a new, different, or
useful substance or articles of tangible personal property is produced
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for sale or commercial or industrial use. The phrase includes the pro-
duction or fabrication of special-made or custom-made articles.

(a) "To manufacture" includes, but is not limited to:

(1) The production or fabrication of dental appliances, devices,
restorations, substitutes, or other dental laboratory products by a
dental laboratory or dental technician;

(ii) The cutting, delimbing, and measuring of felled, cut, or
taken trees;

(iii) The crushing and/or blending of rock, sand, stone, gravel,
or ore;

(iv) The cleaning (removal of the head, fins, or wviscera) of
fish; and

(v) The production of compressed or liquefied natural gas for use
as transportation fuel as defined in RCW 82.16.310.

(b) "To manufacture" does not include:

(1) The conditioning of seed for use in planting;

(ii) The cubing of hay or alfalfa;

(iii) The growing, harvesting, or producing of agricultural prod-
ucts;

(iv) The cutting, grading, or ice glazing of seafood which has
been cooked, frozen, or canned outside this state;

(v) The packing of agricultural products, including sorting,
washing, rinsing, grading, waxing, treating with fungicide, packaging,
chilling, or placing in controlled atmospheric storage; and

(vi) The repairing and reconditioning of tangible personal prop-
erty for others.

(3) Manufacturers and processors for hire. RCW 82.04.110 defines
"manufacturer" to mean every person who, either directly or by con-
tracting with others for the necessary labor or mechanical services,
manufactures for sale or for commercial or industrial use from his or
her own materials or ingredients any articles, substances, or commodi-
ties. However, a nonresident of the state of Washington who is the
owner of materials processed for it in this state by a processor for
hire is not deemed to be a manufacturer in this state because of that
processing. Additionally, any owner of materials from which a nuclear
fuel assembly is fabricated in this state by a processor for hire is
also not deemed to be a manufacturer because of such processing.

(a) The term "processor for hire" means a person who performs la-
bor and mechanical services upon property belonging to others so that
as a result a new, different, or useful article of tangible personal
property is produced for sale or commercial or industrial use. Thus, a
processor for hire is any person who would be a manufacturer if that
person were performing the labor and mechanical services upon his or
her own materials.

(b) If a particular activity 1is excluded from the definition of
"to manufacture," a person performing the labor and mechanical serv-
ices upon materials owned by another is not a processor for hire. For
example, the cutting, grading, or ice glazing of seafood that has been
cooked, frozen, or canned outside this state is excluded from the def-
inition of "to manufacture." Because of this exclusion, a person who
performs these activities on seafood belonging to others is not a
"processor for hire."

(c) A person who produces aluminum master alloys, regardless of
the portion of the aluminum provided by that person's customer, is
considered a "processor for hire."™ RCW 82.04.110. For the purpose of
this specific provision, the term "aluminum master alloy" means an al-
loy registered with the Aluminum Association as a grain refiner or a
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hardener alloy using the American National Standards Institute desig-
nating system H35.3.

(d) In some instances, a person furnishing the labor and mechani-
cal services undertakes to produce an article, substance, or commodity
from materials or ingredients furnished in part by the person and in
part by the customer. Depending on the circumstances, this person will
either be considered a manufacturer or a processor for hire.

(1) If the person furnishing the labor and mechanical services
furnishes materials constituting less than 20 percent of the wvalue of
all of the materials or ingredients which become a part of the pro-
duced product, that person will be presumed to be processing for hire.

(ii) The person furnishing the labor and mechanical services will
be presumed to be a manufacturer if the wvalue of the materials or in-
gredients furnished by the person is equal to or greater than 20 per-
cent of the total value of all materials