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Effective Date of Rule:  February 24, 2010.
Purpose:  Under sections 201 and 209, chapter 564, 

Laws of 2009 (ESHB 1244) for fiscal years 2010 and 2011, 
funding for dental services is reduced from current levels. 
The department is amending language in sections in chapter 
388-535 WAC in order to meet these targeted budget expen-
diture levels.  The changes include, for clients through age 
twenty, reducing coverage of restorative services (crowns) 
and reducing coverage for repairs to partial dentures; for cli-
ents age twenty-one and older, reducing coverage for endo-
dontic treatment and oral and maxillofacial surgery; and for 
all clients, reducing coverage for partial dentures.

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-535-1084, 388-535-1090, 388-535-
1100, 388-535-1261, 388-535-1266, 388-535-1267, 388-
535-1269, and 388-535-1271.

Statutory Authority for Adoption:  RCW 74.08.090 and 
74.09.800.

Other Authority:  Sections 201 and 209, chapter 564, 
Laws of 2009 (ESHB 1244).

Under RCW 34.05.350 the agency for good cause finds 
that in order to implement the requirements or reductions in 
appropriations enacted in any budget for fiscal years 2009, 
2010, or 2011, which necessitates the need for the immediate 
adoption, amendment, or repeal of a rule, and that observing 
the time requirements of notice and opportunity to comment 
upon adoption of a permanent rule would be contrary to the 
fiscal needs or requirements of the agency.

Reasons for this Finding:  Emergency rule adoption is 
required in order for the department to comply with sections 
201 and 209 of the operating budget for fiscal years 2010 and 
2011 with respect to dental services.  This emergency filing is 
necessary to continue the current emergency rules filed as 
WSR 09-22-037 on October 27, 2009, while the department 
prepares drafts for the permanent rule to share with providers 
for their input.  Following this, the department plans to for-
mally adopt the permanent rules in early 2010.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 8, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 8, Repealed 0.

Date Adopted:  February 18, 2010.
Don Goldsby, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 07-06-042, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1084  Covered dental-related services 
for clients through age twenty—Restorative services. The 
department covers medically necessary dental-related restor-
ative services, subject to the coverage limitations listed, for 
clients through age twenty as follows:

(1) Restorative/operative procedures.  The department 
covers restorative/operative procedures performed in a hospi-
tal or an ambulatory surgical center for:

(a) Clients ages eight and younger;
(b) Clients ages nine through twenty only on a case-by-

case basis and when prior authorized; and
(c) Clients of the division of developmental disabilities 

according to WAC 388-535-1099.
(2) Amalgam restorations for primary and perma-

nent teeth.  The department considers:
(a) Tooth preparation, all adhesives (including amalgam 

bonding agents), liners, bases, and polishing as part of the 
amalgam restoration.

(b) The occlusal adjustment of either the restored tooth 
or the opposing tooth or teeth as part of the amalgam restora-
tion.

(c) Buccal or lingual surface amalgam restorations, 
regardless of size or extension, as a one surface restoration. 
The department covers one buccal and one lingual surface per 
tooth.

(d) Multiple amalgam restorations of fissures and 
grooves of the occlusal surface of the same tooth as a one sur-
face restoration.

(e) Amalgam restorations placed within six months of a 
crown preparation by the same provider or clinic to be 
included in the payment for the crown.

(3) Amalgam restorations for primary posterior teeth 
only.  The department covers amalgam restorations for a 
maximum of two surfaces for a primary first molar and max-
imum of three surfaces for a primary second molar. (See sub-
section (9)(c) of this section for restorations for a primary 
posterior tooth requiring additional surfaces.) The depart-
ment does not pay for additional amalgam restorations.

(4) Amalgam restorations for permanent posterior 
teeth only.  The department:

(a) Covers two occlusal amalgam restorations for teeth 
one, two, three fourteen, fifteen, and sixteen, if the restora-
tions are anatomically separated by sound tooth structure.

(b) Covers amalgam restorations for a maximum of five 
surfaces per tooth for a permanent posterior tooth, once per 
client, per provider or clinic, in a two-year period.

(c) Covers amalgam restorations for a maximum of six 
surfaces per tooth for teeth one, two, three, fourteen, fifteen, 
and sixteen, once per client, per provider or clinic, in a two-
year period (see (a) of this subsection).

(d) Does not pay for replacement of amalgam restoration 
on permanent posterior teeth within a two-year period unless 
the restoration has an additional adjoining carious surface. 
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The department pays for the replacement restoration as one 
multi-surface restoration. The client's record must include 
radiographs and documentation supporting the medical 
necessity for the replacement restoration.

(5) Resin-based composite restorations for primary 
and permanent teeth.  The department:

(a) Considers tooth preparation, acid etching, all adhe-
sives (including resin bonding agents), liners and bases, pol-
ishing, and curing as part of the resin-based composite resto-
ration.

(b) Considers the occlusal adjustment of either the 
restored tooth or the opposing tooth or teeth as part of the 
resin-based composite restoration.

(c) Considers buccal or lingual surface resin-based com-
posite restorations, regardless of size or extension, as a one 
surface restoration. The department covers only one buccal 
and one lingual surface per tooth.

(d) Considers resin-based composite restorations of teeth 
where the decay does not penetrate the dentoenamel junction 
(DEJ) to be sealants (see WAC 388-535-1082(4) for sealants 
coverage).

(e) Considers multiple preventive restorative resin, flow-
able composite resin, or resin-based composites for the 
occlusal, buccal, lingual, mesial, and distal fissures and 
grooves on the same tooth as a one surface restoration.

(f) Does not cover preventive restorative resin or flow-
able composite resin on the interproximal surfaces (mesial 
and/or distal) when performed on posterior teeth or the 
incisal surface of anterior teeth.

(g) Considers resin-based composite restorations placed 
within six months of a crown preparation by the same pro-
vider or clinic to be included in the payment for the crown.

(6) Resin-based composite restorations for primary 
teeth only.  The department covers:

(a) Resin-based composite restorations for a maximum 
of three surfaces for a primary anterior tooth (see subsection 
(9)(b) of this section for restorations for a primary anterior 
tooth requiring a four or more surface restoration). The 
department does not pay for additional composite or amal-
gam restorations on the same tooth after three surfaces.

(b) Resin-based composite restorations for a maximum 
of two surfaces for a primary first molar and a maximum of 
three surfaces for a primary second molar. (See subsection 
(9)(c) of this subsection for restorations for a primary poste-
rior tooth requiring additional surfaces.) The department does 
not pay for additional composite restorations on the same 
tooth.

(c) Glass ((ionimer)) ionomer restorations only for pri-
mary teeth, and only for clients ages five and younger. The 
department pays for these restorations as a one surface resin-
based composite restoration.

(7) Resin-based composite restorations for perma-
nent teeth only.  The department covers:

(a) Two occlusal resin-based composite restorations for 
teeth one, two, fourteen, fifteen, and sixteen if the restora-
tions are anatomically separated by sound tooth structure.

(b) Resin-based composite restorations for a maximum 
of five surfaces per tooth for a permanent posterior tooth, 
once per client, per provider or clinic, in a two-year period.

(c) Resin-based composite restorations for a maximum 
of six surfaces per tooth for permanent posterior teeth one, 
two, three, fourteen, fifteen, and sixteen, once per client, per 
provider or clinic, in a two-year period (see (a) of this subsec-
tion).

(d) Resin-based composite restorations for a maximum 
of six surfaces per tooth for a permanent anterior tooth, once 
per client, per provider or clinic, in a two-year period.

(e) Replacement of resin-based composite restoration on 
permanent teeth within a two-year period only if the restora-
tion has an additional adjoining carious surface. The depart-
ment pays the replacement restoration as a one multi-surface 
restoration. The client's record must include radiographs and 
documentation supporting the medical necessity for the 
replacement restoration.

(8) Crowns.  The department:
(a) Covers the following crowns once every five years, 

per tooth, for permanent anterior teeth for clients ages twelve 
through twenty when the crowns meet prior authorization cri-
teria in WAC 388-535-1220 and the provider follows the 
prior authorization requirements in (d) of this subsection:

(i) Porcelain/ceramic crowns to include all porcelains, 
glasses, glass-ceramic, and porcelain fused to metal crowns; 
and

(ii) Resin crowns and resin metal crowns to include any 
resin-based composite, fiber, or ceramic reinforced polymer 
compound.

(b) ((Covers full coverage metal crowns once every five 
years, per tooth, for permanent posterior teeth to include high 
noble, titanium, titanium alloys, noble, and predominantly 
base metal crowns for clients ages eighteen through twenty 
when they meet prior authorization criteria and the provider 
follows the prior authorization requirements in (d) and (e) of 
this subsection.

(c))) Considers the following to be included in the pay-
ment for a crown:

(i) Tooth and soft tissue preparation;
(ii) Amalgam and resin-based composite restoration, or 

any other restorative material placed within six months of the 
crown preparation. Exception:  The department covers a one 
surface restoration on an endodontically treated tooth, or a 
core buildup or cast post and core;

(iii) Temporaries, including but not limited to, temporary 
restoration, temporary crown, provisional crown, temporary 
prefabricated stainless steel crown, ion crown, or acrylic 
crown;

(iv) Packing cord placement and removal;
(v) Diagnostic or final impressions;
(vi) Crown seating (placement), including cementing 

and insulating bases;
(vii) Occlusal adjustment of crown or opposing tooth or 

teeth; and
(viii) Local anesthesia.
(((d))) (c) Requires the provider to submit the following 

with each prior authorization request:
(i) Radiographs to assess all remaining teeth;
(ii) Documentation and identification of all missing 

teeth;
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(iii) Caries diagnosis and treatment plan for all remain-
ing teeth, including a caries control plan for clients with ram-
pant caries;

(iv) Pre- and post-endodontic treatment radiographs for 
requests on endodontically treated teeth; and

(v) Documentation supporting a five-year prognosis that 
the client will retain the tooth or crown if the tooth is 
crowned.

(((e))) (d) Requires a provider to bill for a crown only 
after delivery and seating of the crown, not at the impression 
date.

(9) Other restorative services.  The department covers:
(a) All recementations of permanent indirect crowns.
(b) Prefabricated stainless steel crowns with resin win-

dow, resin-based composite crowns, prefabricated esthetic 
coated stainless steel crowns, and fabricated resin crowns for 
primary anterior teeth once every three years without prior 
authorization if the tooth requires a four or more surface res-
toration.

(c) Prefabricated stainless steel crowns for primary pos-
terior teeth once every three years without prior authorization 
if:

(i) Decay involves three or more surfaces for a primary 
first molar;

(ii) Decay involves four or more surfaces for a primary 
second molar; or

(iii) The tooth had a pulpotomy.
(d) Prefabricated stainless steel crowns for permanent 

posterior teeth once every three years when prior authorized.
(e) Prefabricated stainless steel crowns for clients of the 

division of developmental disabilities according to WAC 
388-535-1099.

(f) Core buildup, including pins, only on permanent 
teeth, when prior authorized at the same time as the crown 
prior authorization.

(g) Cast post and core or prefabricated post and core, 
only on permanent teeth, when prior authorized at the same 
time as the crown prior authorization.

Reviser's note:  The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 07-06-042, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1090  Covered dental-related services 
for clients through age twenty—Prosthodontics (remov-
able). The department covers medically necessary prosth-
odontics (removable) services, subject to the coverage limita-
tions listed, for clients through age twenty as follows:

(1) Prosthodontics.  The department:
(a) Requires prior authorization for all removable prosth-

odontic and prosthodontic-related procedures, except as 
stated in (c)(ii)(B) of this subsection. Prior authorization 
requests must meet the criteria in WAC 388-535-1220. In 
addition, the department requires the dental provider to sub-
mit:

(i) Appropriate and diagnostic radiographs of all remain-
ing teeth.

(ii) A dental record which identifies:
(A) All missing teeth for both arches;

(B) Teeth that are to be extracted; and
(C) Dental and periodontal services completed on all 

remaining teeth.
(iii) A prescription written by a dentist when a denturist's 

prior authorization request is for an immediate denture or a 
cast metal partial denture.

(b) Covers complete dentures, as follows:
(i) A complete denture, including an immediate denture 

or overdenture, is covered when prior authorized.
(ii) Three-month post-delivery care (e.g., adjustments, 

soft relines, and repairs) from the seat (placement) date of the 
complete denture, is considered part of the complete denture 
procedure and is not paid separately.

(iii) Replacement of an immediate denture with a com-
plete denture is covered if the complete denture is prior 
authorized at least six months after the seat date of the imme-
diate denture.

(iv) Replacement of a complete denture or overdenture is 
covered only if prior authorized at least five years after the 
seat date of the complete denture or overdenture being 
replaced.  The replacement denture must be prior authorized.

(c) Covers partial dentures, as follows:
(i) A partial denture, including a resin ((or flexible base)) 

partial denture, is covered for anterior and posterior teeth 
when the partial denture meets the following department cov-
erage criteria.

(A) The remaining teeth in the arch must have a reason-
able periodontal diagnosis and prognosis;

(B) The client has established caries control;
(C) One or more anterior teeth are missing or four or 

more posterior teeth are missing;
(D) There is a minimum of four stable teeth remaining 

per arch; and
(E) There is a three-year prognosis for retention of the 

remaining teeth.
(ii) Prior authorization of partial dentures:
(A) Is required for clients ages nine and younger; and
(B) Not required for clients ages ten through twenty. 

Documentation supporting the medical necessity for the ser-
vice must be included in the client's file.

(iii) Three-month post-delivery care (e.g., adjustments, 
soft relines, and repairs) from the seat date of the partial den-
ture, is considered part of the partial denture procedure and is 
not paid separately.

(iv) Replacement of a resin or flexible base denture is 
covered only if prior authorized at least three years after the 
seat date of the resin or flexible base partial denture being 
replaced. The replacement denture must be prior authorized 
and meet department coverage criteria in (c)(i) of this subsec-
tion.

(d) Covers cast-metal framework partial dentures, as fol-
lows:

(i) Cast-metal framework with resin-based partial den-
tures, including any conventional clasps, rests, and teeth, are 
covered for clients ages eighteen through twenty only once in 
a five-year period, on a case-by-case basis, when prior autho-
rized and department coverage criteria listed in subsection 
(d)(v) of this subsection are met.

(ii) Cast-metal framework partial dentures for clients 
ages seventeen and younger are not covered.
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(iii) Three-month post-delivery care (e.g., adjustments, 
soft relines, and repairs) from the seat date of the cast metal 
partial denture is considered part of the partial denture proce-
dure and is not paid separately.

(iv) Replacement of a cast metal framework partial den-
ture is covered on a case-by-case basis and only if placed at 
least five years after the seat date of the partial denture being 
replaced. The replacement denture must be prior authorized 
and meet department coverage criteria listed in (d)(v) of this 
subsection.

(v) Department authorization and payment for cast metal 
framework partial dentures is based on the following criteria:

(A) The remaining teeth in the arch must have a stable 
periodontal diagnosis and prognosis;

(B) The client has established caries control;
(C) All restorative and periodontal procedures must be 

completed before the request for prior authorization is sub-
mitted;

(D) There are fewer than eight posterior teeth in occlu-
sion;

(E) There is a minimum of four stable teeth remaining 
per arch; and

(F) There is a five-year prognosis for the retention of the 
remaining teeth.

(vi) The department may consider resin partial dentures 
as an alternative if the department determines the criteria for 
cast metal framework partial dentures listed in (d)(v) of this 
subsection are not met.

(e) Requires a provider to bill for removable prosthetic 
procedures only after the seating of the prosthesis, not at the 
impression date. Refer to subsection (2)(e) and (f) for what 
the department may pay if the removable prosthesis is not 
delivered and inserted.

(f) Requires a provider to submit the following with a 
prior authorization request for removable prosthetics for a 
client residing in an alternate living facility (ALF) as defined 
in WAC 388-513-1301 or in a nursing facility:

(i) The client's medical diagnosis or prognosis;
(ii) The attending physician's request for prosthetic ser-

vices;
(iii) The attending dentist's or denturist's statement docu-

menting medical necessity;
(iv) A written and signed consent for treatment from the 

client's legal guardian when a guardian has been appointed; 
and

(v) A completed copy of the denture/partial appliance 
request for skilled nursing facility client form (DSHS 13-
788) available from the department's published billing 
instructions.

(g) Limits removable partial dentures to resin-based par-
tial dentures for all clients residing in one of the facilities 
listed in (f) of this subsection. The department may consider 
cast metal partial dentures if the criteria in subsection (1)(d) 
are met.

(h) Requires a provider to deliver services and proce-
dures that are of acceptable quality to the department.  The 
department may recoup payment for services that are deter-
mined to be below the standard of care or of an unacceptable 
product quality.

(2) Other services for removable prosthodontics.  The 
department covers:

(a) Adjustments to complete and partial dentures three 
months after the date of delivery.

(b) Repairs to complete and partial dentures, once in a 
twelve month period.  The cost of repairs cannot exceed the 
cost of replacement. The department covers additional 
repairs on a case-by-case basis and when prior authorized.

(c) A laboratory reline or rebase to a complete or cast-
metal partial denture, once in a three-year period when per-
formed at least six months after the seating date. An addi-
tional reline or rebase may be covered for complete or cast-
metal partial dentures on a case-by-case basis when prior 
authorized.

(d) Up to two tissue conditionings, and only when per-
formed within three months after the seating date.

(e) Laboratory fees, subject to the following:
(i) The department does not pay separately for laboratory 

or professional fees for complete and partial dentures; and
(ii) The department may pay part of billed laboratory 

fees when the provider obtains prior authorization, and the 
client:

(A) Is not eligible at the time of delivery of the prosthe-
sis;

(B) Moves from the state;
(C) Cannot be located;
(D) Does not participate in completing the complete, 

immediate, or partial dentures; or
(E) Dies.
(f) A provider must submit copies of laboratory prescrip-

tions and receipts or invoices for each claim when billing for 
laboratory fees.

AMENDATORY SECTION (Amending WSR 07-06-042, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1100  Dental-related services not cov-
ered for clients through age twenty. (1) The department 
does not cover the following for clients through age twenty:

(a) The dental-related services described in subsection 
(2) of this section unless the services are covered under the 
early periodic screening, diagnosis and treatment (EPSDT) 
program. See WAC 388-534-0100 for information about the 
EPSDT program.

(b) Any service specifically excluded by statute.
(c) More costly services when less costly, equally effec-

tive services as determined by the department are available.
(d) Services, procedures, treatment, devices, drugs, or 

application of associated services:
(i) Which the department or the Centers for Medicare 

and Medicaid Services (CMS) considers investigative or 
experimental on the date the services were provided.

(ii) That are not listed as covered in one or both of the 
following:

(A) Washington Administrative Code (WAC).
(B) The department's current published documents.
(2) The department does not cover dental-related ser-

vices listed under the following categories of service for cli-
ents through age twenty (see subsection (1)(a) of this section 
for services provided under the EPSDT program):
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(a) Diagnostic services.  The department does not cover:
(i) Extraoral radiographs.
(ii) Comprehensive periodontal evaluations.
(b) Preventive services.  The department does not 

cover:
(i) Nutritional counseling for control of dental disease.
(ii) Tobacco counseling for the control and prevention of 

oral disease.
(iii) Removable space maintainers of any type.
(iv) Sealants placed on a tooth with the same-day 

occlusal restoration, preexisting occlusal restoration, or a 
tooth with occlusal decay.

(v) Space maintainers for clients ages nineteen through 
twenty.

(c) Restorative services.  The department does not 
cover:

(i) Restorations for wear on any surface of any tooth 
without evidence of decay through the enamel or on the root 
surface;

(ii) Gold foil restorations.
(((ii))) (iii) Metallic, resin-based composite, or porce-

lain/ceramic inlay/onlay restorations.
(((iii))) (iv) Preventive restorations.
(v) Crowns for cosmetic purposes (e.g., peg laterals and 

tetracycline staining).
(((iv))) (vi) Permanent crowns for ((third molars one, 

sixteen, seventeen, and thirty-two)) bicuspids or molar teeth.
(((v))) (vii) Temporary or provisional crowns (including 

ion crowns).
(((vi))) (viii) Labial veneer resin or porcelain laminate 

restorations.
(((vii))) (ix) Any type of coping.
(((viii))) (x) Crown repairs.
(((ix))) (xi) Polishing or recontouring restorations or 

overhang removal for any type of restoration.
(d) Endodontic services.  The department does not 

cover:
(i) Any endodontic therapy on primary teeth, except as 

described in WAC 388-535-1086 (3)(a).
(ii) Apexification/recalcification for root resorption of 

permanent anterior teeth.
(iii) Any apexification/recalcification procedures for 

bicuspid or molar teeth.
(iv) Any apicoectomy/periradicular services for bicuspid 

or molar teeth.
(v) Any surgical endodontic procedures including, but 

not limited to, retrograde fillings (except for anterior teeth), 
root amputation, reimplantation, and hemisections.

(e) Periodontic services.  The department does not 
cover:

(i) Surgical periodontal services including, but not lim-
ited to:

(A) Gingival flap procedures.
(B) Clinical crown lengthening.
(C) Osseous surgery.
(D) Bone or soft tissue grafts.
(E) Biological material to aid in soft and osseous tissue 

regeneration.
(F) Guided tissue regeneration.

(G) Pedicle, free soft tissue, apical positioning, subepi-
thelial connective tissue, soft tissue allograft, combined con-
nective tissue and double pedicle, or any other soft tissue or 
osseous grafts.

(H) Distal or proximal wedge procedures.
(ii) Nonsurgical periodontal services including, but not 

limited to:
(A) Intracoronal or extracoronal provisional splinting.
(B) Full mouth or quadrant debridement.
(C) Localized delivery of chemotherapeutic agents.
(D) Any other type of nonsurgical periodontal service.
(f) Removable prosthodontics.  The department does 

not cover:
(i) Removable unilateral partial dentures.
(ii) Any interim complete or partial dentures.
(iii) Flexible base partial dentures.
(iv) Any type of permanent soft reline (e.g., molloplast).
(v) Precision attachments.
(((iv))) (vi) Replacement of replaceable parts for semi-

precision or precision attachments.
(g) Implant services.  The department does not cover:
(i) Any type of implant procedures, including, but not 

limited to, any tooth implant abutment (e.g., periosteal 
implant, eposteal implant, and transosteal implant), abut-
ments or implant supported crown, abutment supported 
retainer, and implant supported retainer.

(ii) Any maintenance or repairs to procedures listed in 
(g)(i) of this subsection.

(iii) The removal of any implant as described in (g)(i) of 
this subsection.

(h) Fixed prosthodontics.  The department does not 
cover:

(i) Any type of fixed partial denture pontic or fixed par-
tial denture retainer.

(ii) Any type of precision attachment, stress breaker, 
connector bar, coping, cast post, or any other type of fixed 
attachment or prosthesis.

(i) Oral and maxillofacial surgery.  The department 
does not cover:

(i) Any oral surgery service not listed in WAC 388-535-
1094.

(ii) Any oral surgery service that is not listed in the 
department's list of covered current procedural terminology 
(CPT) codes published in the department's current rules or 
billing instructions.

(j) Adjunctive general services.  The department does 
not cover:

(i) Anesthesia, including, but not limited to:
(A) Local anesthesia as a separate procedure.
(B) Regional block anesthesia as a separate procedure.
(C) Trigeminal division block anesthesia as a separate 

procedure.
(D) Medication for oral sedation, or therapeutic intra-

muscular (IM) drug injections, including antibiotic and injec-
tion of sedative.

(E) Application of any type of desensitizing medicament 
or resin.

(ii) Other general services including, but not limited to:
(A) Fabrication of an athletic mouthguard.
(B) Occlusion analysis.
[ 5 ] Emergency



WSR 10-06-030 Washington State Register, Issue 10-07
(C) Occlusal adjustment, tooth or restoration adjustment 
or smoothing, or odontoplasties.

(D) Enamel microabrasion.
(E) Dental supplies such as toothbrushes, toothpaste, 

floss, and other take home items.
(F) Dentist's or dental hygienist's time writing or calling 

in prescriptions.
(G) Dentist's or dental hygienist's time consulting with 

clients on the phone.
(H) Educational supplies.
(I) Nonmedical equipment or supplies.
(J) Personal comfort items or services.
(K) Provider mileage or travel costs.
(L) Fees for no-show, cancelled, or late arrival appoint-

ments.
(M) Service charges of any type, including fees to create 

or copy charts.
(N) Office supplies used in conjunction with an office 

visit.
(O) Teeth whitening services or bleaching, or materials 

used in whitening or bleaching.

AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1261  Covered dental-related services 
for clients age twenty-one and older—Endodontic ser-
vices. The department covers dental-related endodontic ser-
vices only as listed in this section for clients age twenty-one 
and older (for dental-related services provided to clients eli-
gible under the GA-U or ADATSA program, see WAC 388-
535-1065).

(1) Pulpal debridement.  The department covers pulpal 
debridement on permanent teeth. Pulpal debridement is not 
covered when performed with palliative treatment or when 
performed on the same day as endodontic treatment.

(2) Endodontic treatment.  The department:
(a) Covers endodontic treatment for permanent anterior 

teeth only;
(b) Considers the following included in endodontic treat-

ment:
(i) Pulpectomy when part of root canal therapy; 
(ii) All procedures necessary to complete treatment; and
(iii) All intra-operative and final evaluation radiographs 

for the endodontic procedure.
(c) Pays separately for the following services that are 

related to the endodontic treatment:
(i) Initial diagnostic evaluation; 
(ii) Initial diagnostic radiographs; and
(iii) Post treatment evaluation radiographs if taken at 

least three months after treatment.
(((d) Requires prior authorization for endodontic retreat-

ment and considers endodontic retreatment to include:
(i) The removal of post(s), pin(s), old root canal filling 

material, and all procedures necessary to prepare the canals;
(ii) Placement of new filling material; and
(iii) Retreatment for permanent maxillary and mandibu-

lar anterior teeth only.
(e) Pays separately for the following services that are 

related to the endodontic retreatment:

(i) Initial diagnostic evaluation;
(ii) Initial diagnostic radiographs; and
(iii) Post treatment evaluation radiographs if taken at 

least three months after treatment.
(f) Does not pay for endodontic retreatment when pro-

vided by the original treating provider or clinic.))

AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1266  Covered dental-related services 
for clients age twenty-one and older—Prosthodontics 
(removable). The department covers dental-related prosth-
odontics (removable) services only as listed in this section for 
clients age twenty-one and older (for dental-related services 
provided to clients eligible under the GA-U or ADATSA pro-
gram, see WAC 388-535-1065).

(1) Removable prosthodontics.  The department:
(a) Requires prior authorization requests for all remov-

able prosthodontics and prosthodontic-related procedures 
listed in this subsection. Prior authorization requests must 
meet the criteria in WAC 388-535-1280. In addition, the 
department requires the dental provider to:

(i) Submit:
(A) Appropriate and diagnostic radiographs of all 

remaining teeth. 
(B) A dental record that identifies:
(I) All missing teeth for both arches;
(II) Teeth that are to be extracted; and
(III) Dental and periodontal services completed on all 

remaining teeth.
(C) A prescription written by a dentist when a denturist's 

prior authorization request is for an immediate denture or cast 
metal partial denture.

(ii) Obtain a signed agreement of acceptance from the 
client at the conclusion of the final denture try-in for a depart-
ment authorized complete denture or a cast-metal denture 
described in this section. If the client abandons the complete 
denture or the cast-metal partial denture after signing the 
agreement of acceptance, the department will deny subse-
quent requests for the same type dental prosthesis if the 
request occurs prior to the dates specified in this section.  A 
copy of the signed agreement that documents the client's 
acceptance of the dental prosthesis must be submitted to the 
department's dental prior authorization section before the 
department pays the claim. 

(b) Covers a complete denture, as follows:
(i) A complete denture, including an immediate denture 

or overdenture, is covered when prior authorized and the 
complete denture meets department coverage criteria;

(ii) Post-delivery care (e.g., adjustments, soft relines, and 
repairs) provided within three months of the seat date of a 
complete denture, is considered part of the complete denture 
procedure and is not paid separately;

(iii) Replacement of an immediate denture with a com-
plete denture is covered only when the replacement occurs at 
least ((six months)) five years from the seat date of the imme-
diate denture. The replacement complete denture must be 
prior authorized; and
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(iv) Replacement of a complete denture or overdenture is 
covered only when the replacement occurs at least five years 
from the seat date of the complete denture or overdenture 
being replaced. The replacement denture must be prior autho-
rized.

(c) Covers partial dentures as follows:
(i) Department authorization and payment for a resin ((or 

flexible)) base partial denture for anterior and posterior teeth 
is based on the following criteria:

(A) The remaining teeth in the arch must have a reason-
able periodontal diagnosis and prognosis;

(B) The client has established caries control;
(C) One or more anterior teeth are missing, or four or 

more posterior teeth, excluding second and third molars, per 
arch are missing.  The department does not pay for replace-
ment of second or third molars;

(D) There is a minimum of four stable teeth remaining 
per arch; and

(E) There is a three-year prognosis for retention of all 
remaining teeth.

(ii) Post-delivery care (e.g. adjustments, soft relines, and 
repairs) provided after three months from the seat date of the 
partial denture, is considered part of the partial denture and is 
not paid separately; and

(iii) Replacement of a resin ((or flexible)) base denture is 
covered only when the replacement occurs at least three years 
from the seat date of the partial denture being replaced. The 
replacement denture must be prior authorized and meet 
department coverage criteria.

(d) Covers cast metal framework partial dentures as fol-
lows:

(i) A cast metal framework with resin-based denture, 
including any conventional clasps, rests, and teeth, is covered 
on a case-by-case basis when prior authorized and depart-
ment coverage criteria listed in (d)(iv) of this subsection are 
met.

(ii) Post-delivery care (e.g., adjustments, soft relines, and 
repairs) provided within three months of the seat date of the 
cast metal partial denture, is considered part of the partial 
denture procedure and is not paid separately.

(iii) Replacement of a cast metal framework partial den-
ture is covered on a case-by-case basis and only when the 
replacement occurs at least five years from the seat date of 
the partial denture being replaced. The replacement denture 
must be prior authorized and meet department coverage crite-
ria listed in (d)(iv) of this subsection.

(iv) Department authorization and payment for cast 
metal framework partial dentures is based on the following 
criteria:

(A) The remaining teeth in the arch must have a stable 
periodontal diagnosis and prognosis;

(B) The client has established caries control;
(C) All restorative and periodontal procedures must be 

completed before the request for prior authorization is sub-
mitted;

(D) ((There are fewer than eight posterior teeth in occlu-
sion)) Four or more posterior teeth, excluding second and 
third molars, per arch are missing.  The department does not 
pay for replacement of second or third molars;

(E) There is a minimum of four stable teeth remaining 
per arch;

(F) There is a five-year prognosis, based on the sole dis-
cretion of the department, for retention of all remaining teeth.

(v) The department may consider resin partial dentures 
as an alternative if the criteria for cast metal framework par-
tial dentures listed in (d)(iv) of this subsection do not meet 
department specifications.

(e) Requires the provider to bill for covered removable 
prosthetic procedures only after the seating of the prosthesis, 
not at the impression date. Refer to (2)(c) and (d) of this sub-
section if the removable prostheses is not delivered and 
inserted.

(f) Requires a provider to submit the following with prior 
authorization requests for removable prosthetics for a client 
residing in a nursing home, group home, or other facility:

(i) The client's medical diagnosis and prognosis;
(ii) The attending physician's request for prosthetic ser-

vices;
(iii) The attending dentist's or denturist's statement docu-

menting medical necessity;
(iv) A written and signed consent from the client's legal 

guardian when a guardian has been appointed; and
(v) A completed copy of the Denture/Partial Appliance 

Request for Skilled Nursing Facility Client form (DSHS 13-
788) available from the department.

(g) Limits removable partial dentures to resin based par-
tial dentures for all clients who reside in one of the facilities 
listed in (f) of this subsection. The department may consider 
cast metal partial dentures if the criteria in (d) of this subsec-
tion are met.

(h) Requires a provider to deliver services and proce-
dures that are of acceptable quality to the department.  The 
department may recoup payment for services that are deter-
mined to be below the standard of care or of an unacceptable 
product quality.

(2) Other services for removable prosthetics.  The 
department covers:

(a) ((Repairs to complete and partial dentures;
(b))) A laboratory reline or rebase to a complete or cast 

metal partial denture, once in a three-year period when per-
formed at least six months after the seat (placement) date; and

(((c))) (b) Laboratory fees, subject to all of the following:
(i) The department does not pay laboratory and profes-

sional fees for complete and partial dentures, except as stated 
in (ii) of this subsection;

(ii) The department may pay part of billed laboratory 
fees when the provider has obtained prior authorization from 
the department, and:

(A) At the time of delivery of the prosthesis, the patient 
is no longer an eligible medical assistance client (see also 
WAC 388-535-1280(3));

(B) The client moves from the state; or
(C) The client dies.
(iii) A provider must submit copies of laboratory pre-

scriptions and receipts or invoices for each claim when bill-
ing for laboratory fees.
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AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1267  Covered dental-related services 
for clients age twenty-one and older—Oral and maxillofa-
cial surgery services. The department covers oral and max-
illofacial surgery services only as listed in this section for cli-
ents age twenty-one and older (for dental-related services 
provided to clients eligible under the GA-U or ADATSA pro-
gram, see WAC 388-535-1065).

(1) Oral and maxillofacial surgery services.  The 
department:

(a) Requires enrolled dental providers who do not meet 
the conditions in WAC 388-535-1070(3) to bill claims for 
services that are listed in this subsection using only the cur-
rent dental terminology (CDT) codes.

(b) Requires ((enrolled providers ())oral and maxillofa-
cial surgeons(())) who meet the conditions in WAC 388-535-
1070(3) to bill claims using current procedural terminology 
(CPT) codes unless the procedure is specifically listed in the 
department's current published billing instructions as a CDT 
covered code (e.g., extractions).

(c) Does not cover oral surgery services described in 
WAC 388-535-1267 that are performed in a hospital operat-
ing room or ambulatory surgery center.

(d) Requires the client's record to include supporting 
documentation for each type of extraction or any other surgi-
cal procedure billed to the department. The documentation 
must include:

(i) An appropriate consent form signed by the client or 
the client's legal representative;

(ii) Appropriate radiographs;
(iii) Medical justification with diagnosis;
(iv) Client's blood pressure, when appropriate;
(v) A surgical narrative;
(vi) A copy of the post-operative instructions; and
(vii) A copy of all pre- and post-operative prescriptions.
(e) Covers routine and surgical extractions.
(f) Covers debridement of a granuloma or cyst that is 

five millimeters or greater in diameter. The department 
includes debridement of a granuloma or cyst that is less than 
five millimeters as part of the global fee for the extraction.

(g) Covers biopsy, as follows:
(i) Biopsy of soft oral tissue ((or brush biopsy do)) does

not require prior authorization; and
(ii) All biopsy reports must be kept in the client's record.
(h) ((Covers alveoloplasty only when three or more teeth 

are extracted per arch.
(i))) Covers surgical excision of soft tissue lesions only 

on a case-by-case basis and when prior authorized.
(((j) Covers only the following excisions of bone tissue 

in conjunction with placement of immediate, complete, or 
partial dentures when prior authorized:

(i) Removal of lateral exostosis;
(ii) Removal of torus palatinus or torus mandibularis; 

and
(iii) Surgical reduction of soft tissue or osseous tuberos-

ity.))
(2) Surgical incision-related services.  The department 

covers ((the following surgical incision-related services:

(a))) uncomplicated intraoral and extraoral soft tissue 
incision and drainage of abscess. The department does not 
cover this service when combined with an extraction or root 
canal treatment. Documentation supporting medical neces-
sity must be in the client's record((; and

(b) Removal of foreign body from mucosa, skin, or sub-
cutaneous alveolar tissue when prior authorized.  Documen-
tation supporting medical necessity must be in the client's 
record)).

AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1269  Covered dental-related services 
for clients age twenty-one and older—Adjunctive general 
services. The department covers dental-related adjunctive 
general services only as listed in this section for clients age 
twenty-one and older (for dental-related services provided to 
clients eligible under the GA-U or ADATSA program, see 
WAC 388-535-1065).

(1) Adjunctive general services.  The department: 
(a) Covers palliative (emergency) treatment, not to 

include pulpal debridement, for treatment of dental pain, lim-
ited to once per day, per client, as follows:

(i) The treatment must occur during limited evaluation 
appointments;

(ii) A comprehensive description of diagnosis and ser-
vices provided must be documented in the client's record; and

(iii) Appropriate radiographs must be in the client's 
record to support medical necessity for the treatment.

(b) Covers local anesthesia and regional blocks as part of 
the global fee for any procedure being provided to clients.

(c) Covers office based oral or parenteral sedation:
(i) For services listed as covered in WAC 388-535-1267;
(ii) For all current published current procedural termi-

nology (CPT) dental codes;
(iii) When the provider's current valid anesthesia permit 

is on file with the department; and
(iv) For clients of the division of developmental disabil-

ities according to WAC 388-535-1099.
(d) Covers office based general anesthesia for:
(i) Extraction of three or more teeth;
(ii) ((Services listed as covered in WAC 388-535-1267 

(1)(h) and (j);
(iii) For all current published CPT dental codes;
(iv))) When the provider's current valid anesthesia per-

mit is on file with the department; and
(((v))) (iii) For clients of the division of developmental 

disabilities, according to WAC 388-535-1099.
(e) Covers inhalation of nitrous oxide, once per day.
(f) Requires providers of oral or parenteral conscious 

sedation, or general anesthesia to meet:
(i) The prevailing standard of care;
(ii) The provider's professional organizational guide-

lines;
(iii) The requirements in chapter 246-817 WAC; and
(iv) Relevant department of health (DOH) medical, den-

tal, and nursing anesthesia regulations;
(g) Pays for anesthesia services according to WAC 388-

535-1350;
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(h) Covers professional consultation/diagnostic services 
as follows:

(i) A dentist or a physician other than the practitioner 
providing treatment must provide the services; and

(ii) A client must be referred by the department for the 
services to be covered.

(2) Nonemergency dental services.  The department 
covers nonemergency dental services performed in a hospital 
or ambulatory surgical center for clients of the division of 
developmental disabilities according to WAC 388-535-1099.

(3) Professional visits.  The department covers:
(a) Up to two house/extended care facility calls (visits) 

per facility, per provider. The department limits payment to 
two facilities per day, per provider.

(b) One hospital call (visit), including emergency care, 
per day, per provider, per client. The department does not pay 
for additional hospital calls if billed for the same client on the 
same day.

(c) Emergency office visits after regularly scheduled 
hours. The department limits payment to one emergency visit 
per day, per provider.

(4) Drugs and/or medicaments (pharmaceuticals).
The department covers drugs and/or medicaments (pharma-
ceuticals) only when used with parenteral conscious sedation, 
deep sedation, or general anesthesia. The department's dental 
program does not pay for oral sedation medications.

(5) Miscellaneous services.  The department covers:
(a) Behavior management that requires the assistance of 

one additional dental staff other than the dentist only for cli-
ents of the division of developmental disabilities((.)) (see 
WAC 388-535-1099).  Documentation supporting the need 
for the behavior management must be in the client's record.

(b) Treatment of post-surgical complications (e.g., dry 
socket). Documentation supporting the medical necessity for 
the service must be in the client's record.

AMENDATORY SECTION (Amending WSR 07-06-041, 
filed 3/1/07, effective 4/1/07)

WAC 388-535-1271  Dental-related services not cov-
ered for clients age twenty-one and older. (1) The depart-
ment does not cover the following for clients age twenty-one 
and older (see WAC 388-535-1065 for dental-related ser-
vices for clients eligible under the GA-U or ADATSA pro-
gram):

(a) The dental-related services and procedures described 
in subsection (2) of this section;

(b) Any service specifically excluded by statute;
(c) More costly services when less costly, equally effec-

tive services as determined by the department are available; 
and

(d) Services, procedures, treatment, devices, drugs, or 
application of associated services:

(i) Which the department or the Centers for Medicare 
and Medicaid Services (CMS) considers investigative or 
experimental on the date the services were provided.

(ii) That are not listed as covered in one or both of the 
following:

(A) Washington Administrative Code (WAC).

(B) The department's published documents (e.g., billing 
instructions).

(2) The department does not cover dental-related ser-
vices listed under the following categories of service for cli-
ents age twenty-one and older:

(a) Diagnostic services.  The department does not cover:
(i) Detailed and extensive oral evaluations or reevalua-

tions;
(ii) Comprehensive periodontal evaluations;
(iii) Extraoral or occlusal intraoral radiographs;
(iv) Posterior-anterior or lateral skull and facial bone sur-

vey films;
(v) Sialography;
(vi) Any temporomandibular joint films;
(vii) Tomographic survey;
(viii) Cephalometric films;
(ix) Oral/facial photographic images;
(x) Viral cultures, genetic testing, caries susceptibility 

tests, adjunctive prediagnostic tests, or pulp vitality tests; or
(xi) Diagnostic casts.
(b) Preventive services.  The department does not 

cover:
(i) Nutritional counseling for control of dental disease;
(ii) Tobacco counseling for the control and prevention of 

oral disease;
(iii) Oral hygiene instructions (included as part of the 

global fee for oral prophylaxis);
(iv) Removable space maintainers of any type; 
(v) Sealants;
(vi) Space maintainers of any type or recementation of 

space maintainers; or
(vii) Fluoride trays of any type.
(c) Restorative services.  The department does not 

cover:
(i) Restorative/operative procedures performed in a hos-

pital operating room or ambulatory surgical center for clients 
age twenty-one and older. For clients of the division of devel-
opmental disabilities, see WAC 388-535-1099;

(ii) Restorations for wear on any surface of any tooth 
without evidence of decay through the enamel or on the root 
surface;

(iii) Gold foil restorations;
(((iii))) (iv) Metallic, resin-based composite, or porce-

lain/ceramic inlay/onlay restorations;
(((iv))) (v) Prefabricated ((resin crowns)) restorations;
(((v))) (vi) Temporary or provisional crowns (including 

ion crowns);
(((vi))) (vii) Any type of permanent or temporary crown. 

For clients of the division of developmental disabilities see 
WAC 388-535-1099;

(((vii))) (viii) Recementation of any crown, inlay/onlay, 
or any other type of indirect restoration;

(((viii))) (ix) Sedative fillings; 
(((ix))) (x) Preventive ((restorative resins)) restorations;
(((x))) (xi) Any type of core buildup, cast post and core, 

or prefabricated post and core;
(((xi))) (xii) Labial veneer resin or porcelain laminate 

restoration;
(((xii))) (xiii) Any type of coping;
(((xiii))) (xiv) Crown repairs; or
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(((xix))) (xv) Polishing or recontouring restorations or 
overhang removal for any type of restoration.

(d) Endodontic services.  The department does not 
cover:

(i) Indirect or direct pulp caps;
(ii) Endodontic therapy on any primary teeth for clients 

age twenty-one and older;
(iii) Endodontic therapy on permanent bicuspids or 

molar teeth;
(iv) Endodontic retreatment of permanent anterior, 

bicuspid, or molar teeth;
(v) Any apexification/recalcification procedures;
(((v))) (vi) Any apicoectomy/periradicular service; or
(((vi))) (vii) Any surgical endodontic procedures includ-

ing, but not limited to, retrograde fillings, root amputation, 
reimplantation, and hemisections.

(e) Periodontic services.  The department does not 
cover:

(i) Surgical periodontal services that include, but are not 
limited to:

(A) Gingival or apical flap procedures;
(B) Clinical crown lengthening;
(C) Any type of osseous surgery;
(D) Bone or soft tissue grafts;
(E) Biological material to aid in soft and osseous tissue 

regeneration;
(F) Guided tissue regeneration;
(G) Pedicle, free soft tissue, apical positioning, subepi-

thelial connective tissue, soft tissue allograft, combined con-
nective tissue and double pedicle, or any other soft tissue or 
osseous grafts; or

(H) Distal or proximal wedge procedures; or
(ii) Nonsurgical periodontal services, including but not 

limited to:
(A) Intracoronal or extracoronal provisional splinting;
(B) Full mouth debridement; 
(C) Localized delivery of chemotherapeutic agents; or
(D) Any other type of nonsurgical periodontal service.
(f) Prosthodontics (removable).  The department does 

not cover any type of:
(i) Removable unilateral partial dentures;
(ii) Adjustments to any removable prosthesis;
(iii) Repairs to any partial denture;
(iv) Flexible base partial dentures;
(v) Replacement of second or third molars for any 

removable prosthesis;
(vi) Any type of permanent soft reline (e.g., molloplast);
(vii) Chairside complete or partial denture relines;
(((iv))) (viii) Any interim complete or partial denture;
(((v))) (ix) Precision attachments; or
(((vi))) (x) Replacement of replaceable parts for semi-

precision or precision attachments.
(g) Oral and maxillofacial prosthetic services.  The 

department does not cover any type of oral or facial prosthe-
sis other than those listed in WAC 388-535-1266.

(h) Implant services.  The department does not cover:
(i) Any implant procedures, including, but not limited to, 

any tooth implant abutment (e.g., periosteal implant, eposteal 
implant, and transosteal implant), abutments or implant sup-

ported crown, abutment supported retainer, and implant sup-
ported retainer;

(ii) Any maintenance or repairs to procedures listed in 
(h)(i) of this subsection; or

(iii) The removal of any implant as described in (h)(i) of 
this subsection.

(i) Prosthodontics (fixed).  The department does not 
cover any type of:

(i) Fixed partial denture pontic;
(ii) Fixed partial denture retainer;
(iii) Precision attachment, stress breaker, connector bar, 

coping, or cast post; or
(iv) Other fixed attachment or prosthesis.
(j) Oral and maxillofacial surgery.  The department 

does not cover:
(i) Any nonemergency oral surgery performed in a hos-

pital or ambulatory surgical center for current dental termi-
nology (CDT) procedures;

(ii) Brush biopsy;
(iii) Any type of alveoplasty;
(iv) Any type of excisions of bone tissue including, but 

not limited to:
(A) Removal of lateral exostosis;
(B) Removal of torus palatinus or torus mandibularis; 

and
(C) Surgical reduction of osseous tuberosity.
(v) Any type of surgical reduction of fibrous tuberosity;
(vi) Removal of foreign body from mucosa, skin, or sub-

cutaneous tissue;
(vii) Vestibuloplasty; 
(((iii))) (viii) Frenuloplasty/frenulectomy;
(((iv))) (ix) Any oral surgery service not listed in WAC 

388-535-1267; 
(((v))) (x) Any oral surgery service that is not listed in 

the department's list of covered current procedural terminol-
ogy (CPT) codes published in the department's current rules 
or billing instructions; 

(((vi))) (xi) Any type of occlusal orthotic splint or 
device, bruxing or grinding splint or device, temporomandib-
ular joint splint or device, or sleep apnea splint or device; or

(((vii))) (xii) Any type of orthodontic service or appli-
ance.

(k) Adjunctive general services.  The department does 
not cover:

(i) Anesthesia to include:
(A) Local anesthesia as a separate procedure;
(B) Regional block anesthesia as a separate procedure;
(C) Trigeminal division block anesthesia as a separate 

procedure;
(D) Analgesia or anxiolysis as a separate procedure 

except for inhalation of nitrous oxide;
(E) Medication for oral sedation, or therapeutic drug 

injections, including antibiotic or injection of sedative; or
(F) Application of any type of desensitizing medicament 

or resin.
(ii) Other general services including, but not limited to:
(A) Fabrication of athletic mouthguard, occlusal guard, 

or nightguard;
(B) Occlusion analysis;
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(C) Occlusal adjustment, tooth or restoration adjustment 
or smoothing, or odontoplasties;

(D) Enamel microabrasion;
(E) Dental supplies, including but not limited to, tooth-

brushes, toothpaste, floss, and other take home items;
(F) Dentist's or dental hygienist's time writing or calling 

in prescriptions;
(G) Dentist's or dental hygienist's time consulting with 

clients on the phone;
(H) Educational supplies;
(I) Nonmedical equipment or supplies;
(J) Personal comfort items or services;
(K) Provider mileage or travel costs;
(L) Missed or late appointment fees;
(M) Service charges of any type, including fees to create 

or copy charts;
(N) Office supplies used in conjunction with an office 

visit; or
(O) Teeth whitening services or bleaching, or materials 

used in whitening or bleaching.

WSR 10-06-059
EMERGENCY RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)

[Filed February 25, 2010, 10:02 a.m., effective March 1, 2010]

Effective Date of Rule:  March 1, 2010.
Purpose:  To implement necessary language regarding:
(1) Exemption of certain property from resources for 

medicaid and children's health insurance program (CHIP) eli-
gibility for Native Americans, as required under the Ameri-
can Recovery and Reinvestment Act (ARRA) of 2009 
(Recovery Act); and

(2) Payments or interest accrued on payments made 
under the Energy Employees Occupational Illness Compen-
sation Program Act (EEOICPA) listed as excluded resources 
for SSI-related medical programs.

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-450-0040, 388-450-0080, 388-455-
0005, 388-455-0015, 388-470-0045, 388-475-0350, 388-
475-0550, and 388-475-0600.

Statutory Authority for Adoption:  RCW 74.08.090.
Other Authority:  ARRA of 2009 (Recovery Act), Public 

Law 111-5, Section 5006(b); 42 C.F.R. 435.601, EEOICPA 
of 2000, Public Law 106398, Sec. 1, app., Title XXXVI 
(October 30, 2000) (Section 1 adopting as Appendix H.R. 
5408), Section 3646 of the Appendix.

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule.

Reasons for this Finding:  Amendments to these WAC 
sections are needed to be in compliance with federal require-
ments of the ARRA of 2009 (Recovery Act), which provides 
protections for American Natives in medicaid and CHIP, and 
the EEOICPA of 2000 which provides exemption of pay-

ments or interest accrued on payments received under the 
EEOICPA as countable resources for SSI-related medical 
programs.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 8, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 8, Repealed 0.

Date Adopted:  February 23, 2010.
Don Goldsby, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 98-16-044, 
filed 7/31/98, effective 9/1/98)

WAC 388-450-0040  Native American benefits and 
payments. This section applies to TANF/SFA, RCA, GA 
medical and food assistance programs.

(1) The following types of income are not counted when 
a client's benefits are computed:

(a) Up to two thousand dollars per individual per calen-
dar year received under the Alaska Native Claims Settlement 
Act, P.L. 92-203 and 100-241;

(b) Income received from Indian trust funds or lands held 
in trust by the Secretary of the Interior for an Indian tribe or 
individual tribal member.  Income includes:

(i) Interest; and
(ii) Investment income accrued while such funds are held 

in trust.
(c) Income received from Indian judgement funds or 

funds held in trust by the Secretary of the Interior distributed 
per capita under P.L. 93-134 as amended by P.L. 97-458 and 
98-64.  Income includes:

(i) Interest; and
(ii) Investment income accrued while such funds are held 

in trust.
(d) Up to two thousand dollars per individual per calen-

dar year received from leases or other uses of individually 
owned trust or restricted lands, P.L. 103-66;

(e) Payments from an annuity fund established by the 
Puyallup Tribe of Indians Settlement Act of 1989, P.L. 101-
41, made to a Puyallup Tribe member upon reaching twenty-
one years of age; and

(f) Payments from the trust fund established by the P.L. 
101-41 made to a Puyallup Tribe member.

(2) Other Native American payments and benefits that 
are excluded by federal law are not counted when determin-
ing a client's benefits.  Examples include but are not limited 
to:
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(a) White Earth Reservation Land Settlement Act of 
1985, P.L. 99-264, Section 16;

(b) Payments made from submarginal land held in trust 
for certain Indian tribes as designated by P.L. 94-114 and 
P.L. 94-540; ((and))

(c) Payments under the Seneca Nation Settlement Act, 
P.L. 101-503; and

(d) For medical assistance, receipt of money by a mem-
ber of a federally recognized tribe from exercising Native 
American treaty rights or extraction of protected resources, 
such as fishing, shell-fishing, or selling timber, is considered 
conversion of an exempt resource during the month of 
receipt.  Any amounts remaining from the conversion of this 
exempt resource on the first of the month after the month of 
receipt will remain exempt if the funds were used to purchase 
another exempt resource.  Any amounts remaining in the 
form of countable resources (such as in checking or savings 
accounts) on the first of the month after receipt, will be added 
to other countable resources for eligibility determinations.

AMENDATORY SECTION (Amending WSR 06-15-049, 
filed 7/12/06, effective 9/1/06)

WAC 388-450-0080  What is self-employment 
income? This section applies to cash assistance, Basic Food, 
and medical programs for children, pregnant women and 
families.

(1) Self-employment income is income you earn from 
running a business, performing a service, selling items you 
make, or reselling items to make a profit.

(2) You are self-employed if you earn income without 
having an employer/employee relationship with the person 
who pays you. This includes, but is not limited to, when:

(a) You have primary control of the way you do your 
work; or

(b) You report your income using IRS Schedule C, 
Schedule C-EZ, Schedule K-1, or Schedule SE.

(3) You usually have an employer/employee relationship 
when:

(a) The person you provide services for has primary con-
trol of how you do your work; or

(b) You get an IRS form W-2 to report your income.
(4) Your self-employment does not have to be a licensed 

business for your business or activity to qualify as self-
employment. Some examples of self-employment include:

(a) Child care that requires a license under chapter 74.15 
RCW;

(b) Driving a taxi cab;
(c) Farming/fishing;
(d) Odd jobs such as mowing lawns, house painting, gut-

ter cleaning, or car care;
(e) Running a lodging for roomers and/or boarders. 

Roomer income includes money paid to you for shelter costs 
by someone not in your assistance unit who lives with you 
when:

(i) You own or are buying your residence; or
(ii) You rent all or a part of your residence and the total 

rent you charge all others in your home is more than your 
total rent.

(f) Running an adult family home;

(g) Providing services such as a massage therapist or a 
professional escort;

(h) Retainer fees to reserve a bed for a foster child;
(i) Selling items you make or items that are supplied to 

you;
(j) Selling or donating your own biological products such 

as providing blood or reproductive material for profit;
(k) Working as an independent contractor; and
(l) Running a business or trade either on your own or in 

a partnership.
(5) For medical programs, we do not count a member of 

a federally-recognized Native American tribe's receipt of 
money from exercising treaty rights as self-employment 
income (such as fishing, shell-fishing, or selling timber from 
protected tribal land).  We count this as conversion of a 
resource.  See WAC 388-540-0040.

(6) If you are an employee of a company or person who 
does the activities listed in subsection (2) above as a part of 
your job, we do not count the work you do as self-employ-
ment.

(((6))) (7) Self-employment income is counted as earned 
income as described in WAC 388-450-0030 except as 
described in subsection (((7))) (8).

(((7))) (8) For cash assistance and Basic Food there are 
special rules about renting or leasing out property or real 
estate that you own.

(a) We count the income you get as unearned income 
unless you spend at least twenty hours per week managing 
the property.

(b) For TANF/SFA, we count the income as unearned 
income unless the use of the property is a part of your 
approved individual responsibility plan.

AMENDATORY SECTION (Amending WSR 08-11-105, 
filed 5/20/08, effective 7/1/08)

WAC 388-455-0005  How do lump sum payments 
affect benefits? (1) A lump sum payment is money that 
someone receives but does not expect to receive on a continu-
ing basis.

(2) For cash assistance and family medical programs, we 
count a lump sum payment:

(a) As a resource, under WAC 388-455-0010, if it was 
awarded for wrongful death, personal injury, damage, or loss 
of property.

(b) As income, under WAC 388-455-0015, if it was 
received for any other reason, with the exception of subsec-
tion (3) of this section.

(3) For medical programs, receipt of a lump sum by a 
member of a federally-recognized Native American tribe due 
to extraction of resources is considered an exempt resource in 
the month of receipt.  Any amounts remaining on the first of 
the next month will be counted if they remain in the form of 
a countable resource.  Any amounts remaining the first of the 
month after conversion will remain exempt if they are in the 
form of an exempt resource.

(4) For Basic Food, we count lump sum payments for a 
previous period as a resource under WAC 388-470-0055. We 
count any amount for current or future months as income to 
your assistance unit.
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AMENDATORY SECTION (Amending WSR 08-11-105, 
filed 5/20/08, effective 7/1/08)

WAC 388-455-0015  When and how does the depart-
ment treat lump sum payments as income for cash assis-
tance and family medical programs. This section applies to 
cash and family medical programs.

(1) If you receive a lump sum payment that is not 
awarded for wrongful death, personal injury, damage, or loss 
of property, we count this payment as income to your assis-
tance unit. We budget this income according to effective date 
rules under WAC 388-418-0020.

(2) For cash assistance, if you cannot access some or all 
of your lump sum payment for reasons beyond your control, 
we will adjust the amount we count as income to your assis-
tance unit as described under WAC 388-450-0005.

(3) To decide the amount of your lump sum we count as 
income, we take the following steps:

(a) First, we subtract the value of your current resources 
from the resource limit under WAC 388-470-0005; 

(b) Then, we subtract the difference in (3)(a) from the 
total amount of the lump sum; and

(c) The amount left over is what we count as income, as 
specified in WAC 388-450-0025 and 388-450-0030.

(4) When the countable amount of the lump sum pay-
ment is:

(a) Less than your payment standard plus additional 
requirements, we count it as income in the month it is 
received.

(b) More than one month's payment standard plus addi-
tional requirements but less than two months:

(i) We count the portion equal to one month's payment 
standard plus additional requirements as income in the month 
it is received; and

(ii) We count the remainder as income the following 
month.

(c) Equal to or greater than the total of the payment stan-
dard plus additional requirements for the month of receipt 
and the following month, we count the payment as income 
for those months.

(5) If you receive a one-time lump sum payment, and 
you are ineligible or disqualified from receiving cash bene-
fits:

(a) We allocate the payment to meet your needs as 
described under WAC 388-450-0105; and

(b) Count the remainder as a lump sum payment avail-
able to eligible members of your assistance unit according to 
the rules of this section.

(6) For family medical programs:
(a) We count lump sum payments as income in the 

month you receive the payment.
(b) We count lump sums received by a member of a fed-

erally-recognized tribe for extraction of exempt resources as 
an exempt resource in the month of receipt.  Any amount 
remaining the first of the next month in the form of an exempt 
resource will remain exempt.  Any amount remaining the first 
of the month will be countable if in the form of a countable 
resource.

(c) If you cannot access some or all of your lump sum 
payment for reasons beyond your control, will adjust the 

amount we count as income to your assistance unit as 
described under WAC 388-450-0005.

(((c))) (d) We count any money that remains on the first 
of the next month as a resource except for recipients as 
described in WAC 388-470-0026 (1) and (2).

AMENDATORY SECTION (Amending WSR 09-09-103, 
filed 4/20/09, effective 4/21/09)

WAC 388-470-0045  How do my resources count 
toward the resource limits for cash assistance and family 
medical programs? (1) We count the following resources 
toward your assistance unit's resource limits for cash assis-
tance and family medical programs to decide if you are eligi-
ble for benefits under WAC 388-470-0005:

(a) Liquid resources not specifically excluded in subsec-
tion (2) below. These are resources that are easily changed 
into cash. Some examples of liquid resources are:

(i) Cash on hand;
(ii) Money in checking or savings accounts;
(iii) Money market accounts or certificates of deposit 

(CDs) less any withdrawal penalty;
(iv) Available retirement funds or pension benefits, less 

any withdrawal penalty;
(v) Stocks, bonds, annuities, or mutual funds less any 

early withdrawal penalty;
(vi) Available trusts or trust accounts; ((or))
(vii) Lump sum payments as described in chapter 388-

455 WAC; or
(viii) Any funds retained beyond the month of receipt 

from conversion of exempt resources by members of a feder-
ally-recognized Native American tribe that are in the form of 
countable resources.

(b) The cash surrender value (CSV) of whole life insur-
ance policies.

(c) The CSV over fifteen hundred dollars of revocable 
burial insurance policies or funeral agreements.

(d) The amount of a child's irrevocable educational trust 
fund that is over four thousand dollars per child.

(e) Funds withdrawn from an individual development 
account (IDA) if they were removed for a purpose other than 
those specified in RCW 74.08A.220.

(f) Any real property like a home, land or buildings not 
specifically excluded in subsection (3) below.

(g) The equity value of vehicles as described in WAC 
388-470-0070.

(h) Personal property that is not:
(i) A household good;
(ii) Needed for self-employment; or
(iii) Of "great sentimental value," due to personal attach-

ment or hobby interest.
(i) Resources of a sponsor as described in WAC 388-

470-0060.
(j) For cash assistance only, sales contracts.
(2) The following types of liquid resources do not count 

when we determine your eligibility:
(a) Bona fide loans, including student loans;
(b) Basic Food benefits;
(c) Income tax refunds in the month of receipt;
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(d) Earned income tax credit (EITC) in the month 
received and the following month;

(e) Advance earned income tax credit payments;
(f) Federal economic stimulus payments that are 

excluded for federal and federally assisted state programs;
(g) Individual development accounts (IDAS) established 

under RCW 74.08A.220;
(h) Retroactive cash benefits or TANF/SFA benefits 

resulting from a court order modifying a decision of the 
department;

(i) Underpayments received under chapter 388-410 
WAC;

(j) Educational benefits that are excluded as income 
under WAC 388-450-0035;

(k) The income and resources of an SSI recipient;
(l) A bank account jointly owned with an SSI recipient if 

SSA already counted the money for SSI purposes;
(m) Foster care payments provided under Title IV-E 

and/or state foster care maintenance payments;
(n) Adoption support payments;
(o) Self-employment accounts receivable that the client 

has billed to the customer but has been unable to collect; 
((and))

(p) Resources specifically excluded by federal law; and
(q) For medical benefits, receipts from extracted exempt 

resources (fishing, shell-fishing, timber sales, etc.) during the 
month of receipt for a member of a federally-recognized 
tribe.

(3) The following types of real property do not count 
when we determine your eligibility:

(a) Your home and the surrounding property that you, 
your spouse, or your dependents live in;

(b) A house you do not live in, if you plan on returning to 
the home and you are out of the home because of:

(i) Employment;
(ii) Training for future employment;
(iii) Illness; or
(iv) Natural disaster or casualty.
(c) Property that:
(i) You are making a good faith effort to sell;
(ii) You intend to build a home on, if you do not already 

own a home;
(iii) Produces income consistent with its fair market 

value, even if used only on a seasonal basis; or
(iv) A household member needs for employment or self-

employment. Property excluded under this section and used 
by a self-employed farmer or fisher retains its exclusion for 
one year after the household member stops farming or fish-
ing.

(d) Indian lands held jointly with the Tribe, or land that 
can be sold only with the approval of the Bureau of Indian 
Affairs.

(4) If you deposit excluded liquid resources into a bank 
account with countable liquid resources, we do not count the 
excluded liquid resources for six months from the date of 
deposit.

(5) If you sell your home, you have ninety days to rein-
vest the proceeds from the sale of a home into an exempt 
resource.

(a) If you do not reinvest within ninety days, we will 
determine whether there is good cause to allow more time. 
Some examples of good cause are:

(i) Closing on your new home is taking longer than antic-
ipated;

(ii) You are unable to find a new home that you can 
afford;

(iii) Someone in your household is receiving emergent 
medical care; or

(iv) Your children are in school and moving would 
require them to change schools.

(b) If you have good cause, we will give you more time 
based on your circumstances.

(c) If you do not have good cause, we count the money 
you got from the sale as a resource.

AMENDATORY SECTION (Amending WSR 04-09-003, 
filed 4/7/04, effective 6/1/04)

WAC 388-475-0350  SSI-related medical—Property 
and contracts excluded as resources. (1) The department 
does not count the following resources when determining eli-
gibility for SSI-related medical assistance:

(a) A client's household goods and personal effects;
(b) One home (which can be any shelter), including the 

land on which the dwelling is located and all contiguous 
property and related out-buildings in which the client has 
ownership interest, when:

(i) The client uses the home as his or her primary resi-
dence; or

(ii) The client's spouse lives in the home; or
(iii) The client does not currently live in the home but the 

client or his/her representative has stated the client intends to 
return to the home; or

(iv) A relative, who is financially or medically depen-
dent on the client, lives in the home and the client, client's 
representative, or dependent relative has provided a written 
statement to that effect.

(c) The value of ownership interest in jointly owned real 
property is an excluded resource for as long as sale of the 
property would cause undue hardship to a co-owner due to 
loss of housing. Undue hardship would result if the co-owner:

(i) Uses the property as his or her principal place of resi-
dence;

(ii) Would have to move if the property were sold; and
(iii) Has no other readily available housing.
(2) Cash proceeds from the sale of the home described in 

subsection (1)(b) above are not considered if the client uses 
them to purchase another home by the end of the third month 
after receiving the proceeds from the sale.

(3) An installment contract from the sale of the home 
described in subsection (1)(b) above is not a resource as long 
as the person plans to use the entire down payment and the 
entire principal portion of a given installment payment to buy 
another excluded home, and does so within three full calen-
dar months after the month of receiving such down payment 
or installment payment.

(4) The value of sales contracts is excluded when the:
(a) Current market value of the contract is zero,
(b) Contract cannot be sold, or
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(c) Current market value of the sales contract combined 
with other resources does not exceed the resource limits.

(5) Sales contracts executed before December 1, 1993, 
are exempt resources as long as they are not transferred to 
someone other than a spouse.

(6) A sales contract for the sale of the client's principal 
place of residence executed between December 1, 1993 and 
May 31, 2004 is considered an exempt resource unless it has 
been transferred to someone other than a spouse and it:

(a) Provides interest income within the prevailing inter-
est rate at the time of the sale;

(b) Requires the repayment of a principal amount equal 
to the fair market value of the property; and

(c) The term of the contract does not exceed thirty years.
(7) A sales contract executed on or after June 1, 2004 on 

a home that was the principal place of residence for the client 
at the time of institutionalization is considered exempt as 
long as it is not transferred to someone other than a spouse 
and it:

(a) Provides interest income within the prevailing inter-
est rate at the time of the sale;

(b) Requires the repayment of a principal amount equal 
to the fair market value of the property within the anticipated 
life expectancy of the client; and

(c) The term of the contract does not exceed thirty years.
(8) Payments received on sales contracts of the home 

described in subsection (1)(b) above are treated as follows:
(a) The interest portion of the payment is treated as 

unearned income in the month of receipt of the payment;
(b) The principal portion of the payment is treated as an 

excluded resource if reinvested in the purchase of a new 
home within three months after the month of receipt;

(c) If the principal portion of the payment is not rein-
vested in the purchase of a new home within three months 
after the month of receipt, that portion of the payment is con-
sidered a liquid resource as of the date of receipt.

(9) Payments received on sales contracts described in 
subsection (4) are treated as follows:

(a) The principal portion of the payment on the contract 
is treated as a resource and counted toward the resource limit 
to the extent retained at the first moment of the month follow-
ing the month of receipt of the payment; and

(b) The interest portion is treated as unearned income the 
month of receipt of the payment.

(10) For sales contracts that meet the criteria in subsec-
tions (5), (6), or (7) but do not meet the criteria in subsections 
(3) or (4), both the principal and interest portions of the pay-
ment are treated as unearned income in the month of receipt.

(11) Property essential to self-support is not considered a 
resource within certain limits. The department places prop-
erty essential to self-support in several categories:

(a) Real and personal property used in a trade or business 
(income-producing property), such as:

(i) Land,
(ii) Buildings,
(iii) Equipment,
(iv) Supplies,
(v) Motor vehicles, and
(vi) Tools.
(b) Nonbusiness income-producing property, such as:

(i) Houses or apartments for rent, or
(ii) Land, other than home property.
(c) Property used to produce goods or services essential 

to an individual's daily activities, such as land used to pro-
duce vegetables or livestock, which is only used for personal 
consumption in the individual's household. This includes per-
sonal property necessary to perform daily functions including 
vehicles such as boats for subsistence fishing and garden 
tractors for subsistence farming, but does not include other 
vehicles such as those that qualify as automobiles (cars, 
trucks).

(12) The department will exclude an individual's equity 
in real and personal property used in a trade or business 
(income producing property listed in subsection (11)(a) 
above) regardless of value as long as it is currently in use in 
the trade or business and remains used in the trade or busi-
ness.

(13) The department excludes up to six thousand dollars 
of an individual's equity in nonbusiness income-producing 
property listed in subsection (11)(b) above, if it produces a 
net annual income to the individual of at least six percent of 
the excluded equity.

(a) If a person's equity in the property is over six thou-
sand dollars, only the amount over six thousand dollars is 
counted toward the resource limit, as long as the net annual 
income requirement of six percent is met on the excluded 
equity.

(b) If the six percent requirement is not met due to cir-
cumstances beyond the person's control, and there is a rea-
sonable expectation that the activities will again meet the six 
percent rule, the same exclusions as in subsection (13)(a) 
above apply.

(c) If a person has more than one piece of property in this 
category, each is looked at to see if it meets the six percent 
return and the total equities of all those properties are added 
to see if the total is over six thousand dollars.  If the total is 
over the six thousand dollars limit, the amount exceeding the 
limit is counted toward the resource limit.

(d) The equity in each property that does not meet the six 
percent annual net income limit is counted toward the 
resource limit, with the exception of property that represents 
the authority granted by a governmental agency to engage in 
an income-producing activity if it is:

(i) Used in a trade or business or nonbusiness income-
producing activity; or

(ii) Not used due to circumstances beyond the individ-
ual's control, e.g., illness, and there is a reasonable expecta-
tion that the use will resume.

(14) Property used to produce goods or services essential 
to an individual's daily activities is excluded if the individ-
ual's equity in the property does not exceed six thousand dol-
lars.

(15) Personal property used by an individual for work is 
not counted, regardless of value, while in current use, or if the 
required use for work is reasonably expected to resume.

(16) Interests in trust or in restricted Indian land owned 
by an individual who is of Indian descent from a federally 
recognized Indian tribe or held by the spouse or widow/er of 
that individual, is not counted if permission of the other indi-
[ 15 ] Emergency



WSR 10-06-059 Washington State Register, Issue 10-07
viduals, the tribe, or an agency of the federal government 
must be received in order to dispose of the land.

(17) Receipt of money by a member of a federally-recog-
nized tribe from exercising Native American treaty rights and 
extraction of protected resources, such as fishing, shell-fish-
ing, or selling timber from protected land, is considered con-
version of an exempt resource during the month of receipt. 
Any amount remaining from the conversion of this exempt 
resource on the first of the month after the month of receipt 
will remain exempt if it is used to purchase another exempt 
resource.  Any amount remaining in the form of a countable 
resource (such as in a checking or savings account) on the 
first of the month after receipt, will be added to other count-
able resources for eligibility determinations.

AMENDATORY SECTION (Amending WSR 06-04-046, 
filed 1/26/06, effective 2/26/06)

WAC 388-475-0550  SSI-related medical—All other 
excluded resources. All resources described in this section 
are excluded resources for SSI-related medical programs. 
Unless otherwise stated, interest earned on the resource 
amount is counted as unearned income.

(1) Resources necessary for a client who is blind or dis-
abled to fulfill a department approved self-sufficiency plan.

(2) Retroactive payments from SSI or RSDI, including 
benefits a client receives under the interim assistance reim-
bursement agreement with the Social Security Administra-
tion, are excluded for nine months following the month of 
receipt. This exclusion applies to:

(a) Payments received by the client, spouse, or any other 
person financially responsible for the client;

(b) SSI payments for benefits due for the month(s) 
before the month of continuing payment;

(c) RSDI payments for benefits due for a month that is 
two or more months before the month of continuing payment; 
and

(d) Proceeds from these payments as long as they are 
held as cash, or in a checking or savings account. The funds 
may be commingled with other funds, but must remain iden-
tifiable from the other funds for this exclusion to apply. This 
exclusion does not apply once the payments have been con-
verted to any other type of resource.

(3) All resources specifically excluded by federal law, 
such as those described in subsections (4) through (((11))) 12
as long as such funds are identifiable.

(4) Payments made under Title II of the Uniform Reloca-
tion Assistance and Real Property Acquisition Policies Act of 
1970.

(5) Payments made to Native Americans as listed in 20 
CFR 416.1182, Appendix to subpart K, section IV, para-
graphs (b) and (c), and in 20 CFR 416.1236.

(6) The following Native American/Alaska Native funds 
are excluded resources:

(a) Resources received from a Native Corporation under 
the Alaska Native Claims Settlement Act, including:

(i) Shares of stock held in a regional or village corpora-
tion;

(ii) Cash or dividends on stock received from the Native 
Corporation up to two thousand dollars per person per year;

(iii) Stock issued by a native corporation as a dividend or 
distribution on stock;

(iv) A partnership interest;
(v) Land or an interest in land; and
(vi) An interest in a settlement trust.
(b) All funds contained in a restricted Individual Indian 

Money (IIM) account.
(7) Exercise of Native American treaty rights, including 

extraction of exempt resources by a member of a federally-
recognized tribe during the month of receipt.  Any funds from 
the conversion of the exempt resource which are retained on 
the first of the month after the month of receipt will be con-
sidered exempt if they are in the form of an exempt resource, 
and will be countable if retained in the form of a countable 
resource.

(8) Restitution payment and any interest earned from this 
payment to persons of Japanese or Aleut ancestry who were 
relocated and interned during war time under the Civil Liber-
ties Act of 1988 and the Aleutian and Pribilof Islands Resti-
tution Act.

(((8))) (9) Funds received from the Agent Orange Settle-
ment Fund or any other funds established to settle Agent 
Orange liability claims.

(((9))) (10) Payments or interest accrued on payments 
received under the Radiation Exposure Compensation Act 
received by the injured person, the surviving spouse, chil-
dren, grandchildren, or grandparents.

(11) Payments or interest accrued on payments received 
under the Energy Employees Occupational Illness Compen-
sation Act of 2000 (EEOICA) received by the injured person, 
the surviving spouse, children, grandchildren, or grandpar-
ents.

(((10))) (12) Payments from:
(a) The Dutch government under the Netherlands' Act on 

Benefits for Victims of Persecution (WUV).
(b) The Victims of Nazi Persecution Act of 1994 to sur-

vivors of the Holocaust.
(c) Susan Walker vs. Bayer Corporation, et al., 96-C-

5024 (N.D. Ill.) (May 8, 1997) settlement funds.
(d) Ricky Ray Hemophilia Relief Fund Act of 1998 P.L. 

105-369.
(((11))) (13) The unspent social insurance payments 

received due to wage credits granted under sections 500 
through 506 of the Austrian General Social Insurance Act.

(((12))) (14) Earned income tax credit refunds and pay-
ments are excluded as resources for nine months after the 
month of receipt.

(((13))) (15) Payments from a state administered victim's 
compensation program for a period of nine calendar months 
after the month of receipt.

(((14))) (16) Cash or in-kind items received as a settle-
ment for the purpose of repairing or replacing a specific 
excluded resource are excluded:

(a) For nine months. This includes relocation assistance 
provided by state or local government.

(b) Up to a maximum of thirty months, when:
(i) The client intends to repair or replace the excluded 

resource; and
(ii) Circumstances beyond the control of the settlement 

recipient prevented the repair or replacement of the excluded 
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resource within the first or second nine months of receipt of 
the settlement.

(c) For an indefinite period, if the settlement is from fed-
eral relocation assistance.

(d) Permanently, if the settlement is assistance received 
under the Disaster Relief and Emergency Assistance Act or 
other assistance provided under a federal statute because of a 
catastrophe which is declared to be a major disaster by the 
President of the United States, or is comparable assistance 
received from a state or local government or from a disaster 
assistance organization. Interest earned on this assistance is 
also excluded from resources. Any cash or in-kind items 
received as a settlement and excluded under this subsection 
are considered as available resources when not used within 
the allowable time periods.

(((15))) (17) Insurance proceeds or other assets recov-
ered by a Holocaust survivor as defined in WAC 388-470-
0026(4).

(((16))) (18) Pension funds owned by an ineligible 
spouse.  Pension funds are defined as funds held in a(n):

(a) Individual retirement account (IRA) as described by 
the IRS code; or

(b) Work-related pension plan (including plans for self-
employed individuals, known as Keogh plans).

(((17))) (19) Cash payments received from a medical or 
social service agency to pay for medical or social services are 
excluded for one calendar month following the month of 
receipt.

(((18))) (20) SSA- or DVR-approved plans for achieving 
self-support (PASS) accounts, allowing blind or disabled 
individuals to set aside resources necessary for the achieve-
ment of the plan's goals, are excluded.

(((19))) (21) Food and nutrition programs with federal 
involvement. This includes Washington Basic Food, school 
reduced and free meals and milk programs and WIC.

(((20))) (22) Gifts to, or for the benefit of, a person under 
eighteen years old who has a life-threatening condition, from 
an organization described in section 501 (c)(3) of the Internal 
Revenue Code of 1986 which is exempt from taxation under 
section 501(a) of that Code, as follows:

(a) In-kind gifts that are not converted to cash; or
(b) Cash gifts up to a total of two thousand dollars in a 

calendar year.
(((21))) (23) Veteran's payments made to, or on behalf 

of, natural children of Vietnam veterans regardless of their 
age or marital status, for any disability resulting from spina 
bifida suffered by these children.

(((22))) (24) The following are among assets that are not 
considered resources and as such are neither excluded nor 
counted:

(a) Home energy assistance/support and maintenance 
assistance;

(b) Retroactive in-home supportive services payments to 
ineligible spouses and parents; and

(c) Gifts of domestic travel tickets. For a more complete 
list please see POMS @ http://policy.ssa.gov/poms.nsf/lnx/ 
0501130050.

AMENDATORY SECTION (Amending WSR 04-09-004, 
filed 4/7/04, effective 6/1/04)

WAC 388-475-0600  SSI-related medical—Definition 
of income. (1) Income is anything an individual receives in 
cash or in-kind that can be used to meet his/her needs for 
food, clothing, or shelter. Income can be earned or unearned.

(2) Some receipts are not income because they do not 
meet the definition of income above, including:

(a) Cash or in-kind assistance from federal, state, or local 
government programs whose purpose is to provide medical 
care or services;

(b) Some in-kind payments that are not food, clothing or 
shelter coming from nongovernmental programs whose pur-
poses are to provide medical care or medical services;

(c) Payments for repair or replacement of an exempt 
resource;

(d) Refunds or rebates for money already paid;
(e) Receipts from sale of a resource; ((and))
(f) Replacement of income already received. See 20 CFR 

416.1103 for a more complete list of receipts that are not 
income; and

(g) Receipts from extraction of exempt resources for a 
member of a federally-recognized tribe.

(3) Earned income includes the following types of pay-
ments: 

(a) Gross wages and salaries, including garnished 
amounts;

(b) Commissions and bonuses;
(c) Severance pay;
(d) Other special payments received because of employ-

ment;
(e) Net earnings from self-employment (WAC 388-475-

0840 describes net earnings);
(f) Self-employment income of tribal members unless 

the income is specifically exempted by treaty;
(g) Payments for services performed in a sheltered work-

shop or work activities center;
(h) Royalties earned by an individual in connection with 

any publication of his/her work and any honoraria received 
for services rendered; or

(i) In-kind payments made in lieu of cash wages, includ-
ing the value of food, clothing or shelter.

(4) Unearned income is all income that is not earned 
income. Some types of unearned income are:

(a) Annuities, pensions, and other periodic payments;
(b) Alimony and support payments;
(c) Dividends and interest;
(d) Royalties (except for royalties earned by an individ-

ual in connection with any publication of his/her work and 
any honoraria received for services rendered which would be 
earned income);

(e) Capital gains;
(f) Rents;
(g) Benefits received as the result of another's death to 

the extent that the total amount exceeds the expenses of the 
deceased person's last illness and burial paid by the recipient;

(h) Gifts;
(i) Inheritances; ((or))
(j) Prizes and awards; or
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(k) Amounts received by Native American tribal mem-
bers from gaming revenues.

(5) Some items which may be withheld from income, but 
the department considers as received income are:

(a) Federal, state, or local income taxes;
(b) Health or life insurance premiums;
(c) SMI premiums;
(d) Union dues;
(e) Penalty deductions for failure to report changes;
(f) Loan payments;
(g) Garnishments;
(h) Child support payments, court ordered or voluntary 

(WAC 388-475-0900 has an exception for deemors);
(i) Service fees charged on interest-bearing checking 

accounts;
(j) Inheritance taxes;
(k) Guardianship fees if presence of a guardian is not a 

requirement for receiving the income.
(6) Countable income, for the purposes of this chapter, 

means all income that is available to the individual:
(a) If it cannot be excluded, and
(b) After deducting all allowable disregards and deduc-

tions.

WSR 10-07-003
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-48—Filed March 3, 2010, 3:08 p.m., effective April 3, 2010]

Effective Date of Rule:  April 3, 2010.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900A; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  This year, 4,500 adult spring 
chinook are expected to return to the Klickitat.  Over seventy 
percent of the run is expected to be hatchery fish.  After con-
sulting with the Yakama Indian Nation, an additional hatch-
ery spring chinook or hatchery steelhead was added to the 
daily limit.  In addition, the extra weekend day of fishing 
added last year will continue in the spring of 2010.  There is 
insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 3, 2010.
Philip Anderson

Director

NEW SECTION
WAC 232-28-61900A  Exceptions to statewide 

rules—Klickitat River. Notwithstanding the provisions of 
WAC 232-28-619, effective April 3, through May 31, 2010, 
in waters of the Klickitat River from the mouth to the Fisher 
Hill Bridge, the daily limit is two fish, of which two may be 
hatchery Chinook, hatchery steelhead or one of each.  Open 
only on Mondays, Wednesdays, Saturdays and Sundays.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective June 1, 2010:

WAC 232-28-61900A Exceptions to statewide 
rules—Klickitat River.

WSR 10-07-016
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-49—Filed March 5, 2010, 3:57 p.m., effective March 27, 2010]

Effective Date of Rule:  March 27, 2010.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900B; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  This emergency regulation is 
needed to allow additional fishing opportunity for juveniles, 
seniors, and holders of a department of fish and wildlife dis-
ability license.  Vance Creek Pond #1 is an "Opening Day" 
lake with juvenile, senior, and disabled regulations, and will 
reopen the last Saturday in April.  There is insufficient time 
to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
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Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 5, 2010.
Joe Stohr

for Philip Anderson
Director

NEW SECTION
WAC 232-28-61900B  Exceptions to statewide 

rules—Vance Creek Pond #1 (Grays Harbor Co.) Not-
withstanding the provisions of WAC 232-28-619, effective 
March 27 through April 4, 2010, juveniles, holders of a 
senior license, and holders of a Department of Fish and Wild-
life disability license may fish in those waters of Vance Creek 
Pond #1.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective April 5, 2010:

WAC 232-28-61900B Exceptions to statewide 
rules—Vance Creek Pond #1:  
(Grays Harbor Co.)

WSR 10-07-017
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-53—Filed March 5, 2010, 4:00 p.m., effective March 6, 2010]

Effective Date of Rule:  March 6, 2010.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900C; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  These daily catch limit rules 
are intended to extend the time that larger trout (including 

triploid trout) are available ensuring opportunity for more 
anglers.  These rules are interim until permanent rules take 
effect.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 5, 2010.
Joe Stohr

for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900C  Exceptions to statewide 
rules—American Lake (Pierce Co.) and Black Lake 
(Thurston Co.) Notwithstanding the provisions of WAC 
232-28-619, effective March 6 through April 30, 2010, in 
those waters of  American and Black Lakes, a person may 
only keep two trout over 14 inches in length in their five fish 
daily limit.  No size restriction on kokanee.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective May 1, 2010:

WAC 232-28-61900C Exceptions to statewide 
rules—American Lake 
(Pierce Co.) and Black Lake 
(Thurston Co.)

WSR 10-07-018
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-051—Filed March 5, 2010, 4:53 p.m., effective March 5, 2010, 

4:53 p.m.]

Effective Date of Rule:  Immediately.
Purpose:  The purpose of this emergency rule is to 

increase the permit level under the Lincolna hunt from 50 to 
75 and to change the season close date from May 31 to June 
15.

Citation of Existing Rules Affected by this Order: 
Amending WAC 232-28-286.
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Statutory Authority for Adoption:  RCW 77.12.047, 
77.12.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  This emergency rule change is 
to the current spring bear WAC, increasing the permit level in 
the Lincolna hunt from 50 to 75 and changing the season close 
date from May 31 to June 15.  The change warrants emer-
gency rule action, because without an increase in permit lev-
els and a longer season, bear damage will exceed the pro-
gram's thresholds for tree damage.  We are amending the rule 
now so we are covered by WAC during the permit selection 
process and season.  We plan to make the change permanent 
during the March-April commission meetings.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 5, 2010.
Philip Anderson

Director

NEW SECTION

WAC 232-28-28600C  2010, 2011, and 2012 Spring 
black bear seasons and regulations. Notwithstanding the 
provisions of WAC 232-28-286, effective immediately until 
further notice, under the Lincolna Hunt, increase the permit 
level from 50 to 75 and change the season dates from April 
15-May 31 to April 15-June 15.

WSR 10-07-027
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-54—Filed March 8, 2010, 4:11 p.m., effective March 11, 2010]

Effective Date of Rule:  March 11, 2010.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-56-27000G; and amending WAC 220-
56-270.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  Closes the Columbia River 
recreational smelt fishery prior to the scheduled date of 
March 31, 2010.  No catch or effort has been observed or 
reported.  The 2010 smelt run is likely complete and no addi-
tional fishing time is required to determine the magnitude of 
the run.  Rule is consistent with Columbia River compact 
action of March 8, 2010.  There is insufficient time to adopt 
permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 8, 2010.
Lori Preuss

for Philip Anderson
Director

NEW SECTION
WAC 220-56-27000H  Smelt—Areas and seasons.

Notwithstanding the provisions of WAC 220-56-270, effec-
tive March 11, 2010 until further notice, it is unlawful to fish 
for or possess eulachon smelt in all rivers.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective March 11, 2010:

WAC 220-56-27000G Smelt—Areas and seasons. 
(10-44)

WSR 10-07-028
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-55—Filed March 8, 2010, 4:14 p.m., effective March 11, 2010]

Effective Date of Rule:  March 11, 2010.
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Purpose:  The purpose of this rule making is to allow 
nontreaty commercial fishing opportunity in the Columbia 
River while protecting fish listed as threatened or endangered 
under the Endangered Species Act.  This rule making imple-
ments federal court orders governing Washington's relation-
ship with treaty Indian tribes, federal law governing Wash-
ington's relationship with Oregon, and Washington fish and 
wildlife commission policy guidance for Columbia River 
fisheries.

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-33-04000G and 220-33-04000H; and 
amending WAC 220-33-040.

Statutory Authority for Adoption:  RCW 77.04.130, 
77.12.045, and 77.12.047.

Other Authority:  United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v. 
Oregon Management Agreement (Aug. 12, 2008) (Doc. No. 
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d 
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40 
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that 
state or federal law or federal rule or a federal deadline for 
state receipt of federal funds requires immediate adoption of 
a rule.

Reasons for this Finding:  Closes the Columbia River 
commercial smelt fishery prior to the scheduled date of 
March 31, 2010.  The fishery served as a test fishery to mon-
itor run strength and collect biological data.  The 2010 smelt 
run is likely complete and no additional fishing time is 
required to determine the magnitude of the run.  Rule is con-
sistent with Columbia River compact action of March 8, 
2010.  There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 1, Amended 0, Repealed 2; Federal 
Rules or Standards:  New 1, Amended 0, Repealed 2; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 8, 2010.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 220-33-04000H  Smelt—Areas and seasons.
Notwithstanding the provisions of WAC 220-33-040, effec-
tive March 11 through March 31, 2001, it is unlawful to fish 
for or possess smelt in waters of Salmon Management and 
Catch Reporting Areas 1A, 1B, 1C, 1D, 1E and tributaries to 
these areas.

Reviser's note:  The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective March 11, 2010:

WAC 220-33-04000G Smelt—Areas and seasons. 
(10-22)

The following section of the Washington Administrative 
Code is repealed effective April 1, 2010:

WAC 220-33-04000H Smelt—Areas and seasons.

WSR 10-07-036
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-57—Filed March 10, 2010, 2:24 p.m., effective March 11, 2010]

Effective Date of Rule:  March 11, 2010.
Purpose:  The purpose of this rule making is to allow 

nontreaty commercial fishing opportunity in the Columbia 
River while protecting fish listed as threatened or endangered 
under the Endangered Species Act.  This rule making imple-
ments federal court orders governing Washington's relation-
ship with treaty Indian tribes, federal law governing Wash-
ington's relationship with Oregon, and Washington fish and 
wildlife commission policy guidance for Columbia River 
fisheries.

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-33-04000H and 220-33-04000I; and 
amending WAC 220-33-040.

Statutory Authority for Adoption:  RCW 77.04.130, 
77.12.045, and 77.12.047.

Other Authority:  United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v. 
Oregon Management Agreement (Aug. 12, 2008) (Doc. No. 
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d 
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40 
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that 
state or federal law or federal rule or a federal deadline for 
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state receipt of federal funds requires immediate adoption of 
a rule.

Reasons for this Finding:  Closes the Columbia River 
commercial smelt fishery prior to the scheduled date of 
March 31, 2010.  The fishery served as a test fishery to mon-
itor run strength and collect biological data.  The 2010 smelt 
run is likely complete and no additional fishing time is 
required to determine the magnitude of the run.  Rule is con-
sistent with Columbia River compact action of March 8, 
2010.  There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 1, Amended 0, Repealed 2; Federal 
Rules or Standards:  New 1, Amended 0, Repealed 2; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 10, 2010.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 220-33-04000I  Smelt—Areas and seasons. Not-
withstanding the provisions of WAC 220-33-040, effective 
March 11 through March 31, 2010, it is unlawful to fish for or 
possess smelt in waters of Salmon Management and Catch 
Reporting Areas 1A, 1B, 1C, 1D, 1E and tributaries to these 
areas.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective March 11, 2010:

WAC 220-33-04000H Smelt—Areas and seasons. 
(10-55)

The following section of the Washington Administrative 
Code is repealed effective April 1, 2010:

WAC 220-33-04000I Smelt—Areas and seasons.

WSR 10-07-044
EMERGENCY RULES

DEPARTMENT OF
FISH AND WILDLIFE

[Order 10-56—Filed March 11, 2010, 9:58 a.m., effective March 11, 2010, 
9:58 a.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Amending WAC 232-28-619.
Statutory Authority for Adoption:  RCW 77.12.047 and 

77.04.020.
Under RCW 34.05.350 the agency for good cause finds 

that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  This regulation is needed to 
standardize regulations on boundary waters of Rufus Woods 
Lake for cooperative enforcement per agreement with the 
Colville Tribe.  These rules are interim until permanent rules 
take effect.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 11, 2010.
Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900D  Exceptions to statewide 
rules—Rufus Woods Lake. Pursuant to RCW 77.32.010, 
and notwithstanding the provisions of WAC 232-28-619, 
effective immediately until further notice, a person may fish 
in waters of Rufus Woods Lake or within the Colville Tribal 
Designated Fishing Area with a Tribal permit or a Washing-
ton State Department of Fish and Wildlife license, except a 
state license is still required when fishing from the Douglas 
County shoreline.  Kokanee are now included as part of the 
two-trout daily limit.  Chumming is not permitted.
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WSR 10-07-045
EMERGENCY RULES

DEPARTMENT OF
FISH AND WILDLIFE

[Order 10-58—Filed March 11, 2010, 9:59 a.m., effective March 12, 2010, 
8:00 a.m.]

Effective Date of Rule:  March 12, 2010, 8:00 a.m.
Purpose:  Commercial fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-52-04000Q.
Statutory Authority for Adoption:  RCW 77.12.047, 

77.04.020, and 77.70.430.
Under RCW 34.05.350 the agency for good cause finds 

that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  Daily catch rates show that an 
increase in effort is necessary to achieve harvest objectives. 
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 11, 2010.
Lori Preuss

for Philip Anderson
Director

REPEALER

The following section of the Washington Administrative 
Code is repealed effective 8:00 a.m. March 12, 2010:

WAC 220-52-04000Q Commercial crab fishery—
Lawful and unlawful gear, 
methods, and other unlawful 
acts. (10-18)

WSR 10-07-081
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-61—Filed March 17, 2010, 11:45 a.m., effective March 17, 2010, 

11:45 a.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900Q and 232-28-61900G; and 
amending WAC 232-28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  To reduce incidental mortality 
of wild steelhead.  The 2009-2010 forecast of wild steelhead 
returning to the Snohomish River is 2,552 fish, which is well 
below spawning goal of 6,500 steelhead.  This action will 
reduce the incidental hooking mortalities of wild steelhead. 
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 17, 2010.
Philip Anderson

Director

NEW SECTION
WAC 232-28-61900G  Exceptions to statewide 

rules—Snohomish, Snoqualmie, Skykomish, North Fork 
Skykomish, South Fork Skykomish, Pilchuck, Sultan, 
Tolt and Raging rivers. Notwithstanding the provisions of 
WAC 232-28-619, effective immediately through June 4, 
2010, it is unlawful to fish for game fish in the following 
waters:

(1) The Snohomish River from the mouth (Burlington 
Northern railroad bridges) to the confluence of the Skykom-
ish and Snoqualmie rivers, including all channels, sloughs, 
and interconnected waterways.

(2) The Snoqualmie River from the mouth to the boat 
launch at Plum Landing (1/4 mile below Tokul Creek).
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(3) The Skykomish River from the mouth to the forks.
(4) The North Fork of the Skykomish from the mouth to 

Deer Falls (about 1/4 mile upstream of Goblin Creek).
(5) The South Fork of the Skykomish from the mouth to 

the Sunset Falls Fishway.
(6) The Pilchuck River from the mouth to the Snohomish 

City diversion dam.
(7) The Sultan River from the mouth to the diversion 

dam at river mile 9.7.
(8) The Tolt River from the mouth to the confluence of 

the North and South Fork.
(9) The Raging River from the mouth to the Highway 18 

Bridge.

REPEALER

The following section of the Washington Administrative 
Code is repealed:

WAC 232-28-61900Q Exceptions to statewide 
rules—Snohomish, Sno-
qualmie, Skykomish, North 
Fork Skykomish, South Fork 
Skykomish, Pilchuck, Sultan, 
Tolt and Raging rivers. (10-
24)

The following section of the Washington Administrative 
Code is repealed effective 12:01 a.m. June 5, 2010:

WAC 232-28-61900G Exceptions to statewide 
rules—Snohomish, Sno-
qualmie, Skykomish, North 
Fork Skykomish, South Fork 
Skykomish, Pilchuck, Sultan, 
Tolt and Raging rivers.

WSR 10-07-083
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-50—Filed March 17, 2010, 4:22 p.m., effective April 16, 2010]

Effective Date of Rule:  April 16, 2010.
Purpose:  Amend commercial fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-40-03100G; and amending WAC 220-
40-031.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  There are four hundred ninety-
eight white sturgeon available for harvest within the Willapa 
Bay management guideline for a commercial fishery with a 

quota of four hundred ninety-eight fish.  There is insufficient 
time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 17, 2010.
Philip Anderson

Director

NEW SECTION

WAC 220-40-03100G  Willapa Bay spring white stur-
geon fishery. Notwithstanding the provisions of WAC 220-
40-031, effective April 16, 2010 through May 15, 2010, it is 
unlawful to fish for sturgeon in Willapa Bay for commercial 
purposes or to possess sturgeon taken from those waters for 
commercial purposes, except that:

Fishing periods
(1) Gill net gear may be used to fish for sturgeon:

Time Area
12:01 a.m. April 16 
through 
11:59 p.m. May 15, 
2010

Area 2G easterly of a line from the 
most northerly upland point at
Leadbetter Point (approximately 46 
degrees 39' N) to the eastern most 
upland point at Toke Point (approxi-
mately 123 degrees 58' W); and 
areas 2H, 2J and 2M.

The Tokeland Boat basin is closed to commercial fishing 
during the openings in SMCRA 2G described in this section. 
The Tokeland Boat basin is defined as that portion of 
SMCRA 2G bounded on the south by the shoreline of the 
boat basin, on the west by the seawall, and on the north and 
east by a line from the Tokeland Channel Marker "3" (flash-
ing green, 4-second) to Tokeland Channel Marker "4" to the 
tip of the seawall.

Gear
(2) Gill net gear restrictions - All areas:
(a) Drift gill net gear only.  It is unlawful to use set net 

gear.
(b) April 16 through May 15, 2010 - 9-inch minimum 

mesh.
(c) All salmon, non-legal sturgeon, and steelhead must 

be handled with care to minimize injury to fish, and released 
immediately to the river/bay.
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Other
(3) A new method of measuring white sturgeon state-

wide became effective January 1, 2009.  This method mea-
sures fork length from the tip of the nose to the fork in the tail 
with the fish on its side.  The new legal fork length size limit 
is 43 - 54 inches.

(4) Quick reporting is required by 10:00 a.m. the day fol-
lowing landings for wholesale dealers and fishers retailing 
their fish (WAC 220-69-240).

(5) Fishers must take department observers, if requested 
by WDFW staff, when participating in these openings, and 
provide Notice of Intent via phone, fax, or e-mail prior to 
10:00 a.m. April 12, 2010, to participate in Quick Reporting, 
WAC 220-69-240.

(6) The NOAA Fisheries listed the southern population 
of green sturgeon as threatened under the Endangered Spe-
cies Act, effective July 6, 2006.  Most of the green sturgeon 
taken in Washington fisheries are from the southern popula-
tion.  Therefore, the retention of green sturgeon is prohibited 
to protect this federally listed stock.

(7) Report ALL encounters with Chinook, green stur-
geon and steelhead (your name, date of encounter, and num-
ber of species encountered) to the Quick Reporting office via 
phone at 866.771.1280, fax at 360.249.1229, or email at har-
borfishtickets@dfw.wa.gov.

(8) Retrieve any information from spaghetti tags near the 
dorsal fin on green or white sturgeon.  For green sturgeon, do 
NOT remove tags.  For white sturgeon retained, please submit 
tags to the Washington Department of Fish and Wildlife, 48 
Devonshire Rd., Montesano, WA, 98563.

Reviser's note:  The unnecessary underscoring in the above section 
occurred in the copy filed by the agency and appears in the Register pursuant 
to the requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective 12:01 a.m. May 16, 2010:

WAC 220-40-03100G Willapa Bay spring white 
sturgeon fishery.

WSR 10-07-092
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-59—Filed March 18, 2010, 4:34 p.m., effective April 24, 2010]

Effective Date of Rule:  April 24, 2010.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900E; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 

notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  These daily catch limit rules 
are intended to extend the time that larger trout (including 
triploid trout) are available, ensuring opportunity for more 
anglers.  These rules are interim until permanent rules take 
effect May 1, 2010.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 18, 2010.
Philip Anderson

Director

NEW SECTION

WAC 232-28-61900E  Exceptions to statewide 
rules—Stump Lake (Mason Co.) Notwithstanding the pro-
visions of WAC 232-28-619, effective April 24 through April 
30, 2010, in those waters of Stump Lake, a person may only 
keep two trout over 15 inches in length in his or her five-fish 
daily limit.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective May 1, 2010:

WAC 232-28-61900E Exceptions to statewide 
rules—Stump Lake (Mason 
Co.)

WSR 10-07-093
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-63—Filed March 18, 2010, 4:43 p.m., effective April 1, 2010]

Effective Date of Rule:  April 1, 2010.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-56-35000J and 220-56-38000T; and 
amending WAC 220-56-350 and 220-56-380.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.
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Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  Surveys indicate a decline in 
the butter clam population, requiring a shorter season.  Oyster 
and clam seasons should coincide at this park.  There is insuf-
ficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 2, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 18, 2010.
Philip Anderson

Director

NEW SECTION

WAC 220-56-35000J  Clams other than razor 
clams—Areas and seasons. Notwithstanding the provisions 
of WAC 220-56-350, effective April 1 through April 30, 
2010, it is unlawful to take, dig for and possess clams, cock-
les, and mussels taken for personal use from the public tide-
lands at Hope Island State Park.

NEW SECTION

WAC 220-56-38000T  Oysters—Areas and seasons.
Notwithstanding the provisions of WAC 220-56-380, effec-
tive April 1 through April 30, 2010, it is unlawful to take, dig 
for and possess oysters taken for personal use from the public 
tidelands at Hope Island State Park.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed effective May 1, 2010:

WAC 220-56-35000J Clams other than razor 
clams—Areas and seasons.

WAC 220-56-38000T Oysters—Areas and seasons.

WSR 10-07-103
EMERGENCY RULES

DEPARTMENT OF
FISH AND WILDLIFE

[Order 10-60—Filed March 19, 2010, 1:21 p.m., effective April 24, 2010]

Effective Date of Rule:  April 24, 2010.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900F; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The fish and wildlife commis-
sion recently adopted regulations making Munn and Susan 
lakes year-round catch-and-release fisheries beginning May 
1, 2010.  The current regulations allow for a regular fishery 
from April 24 - April 30.  This change retains the catch-and-
release fishery, allowing stocked fish to be available to 
anglers for a longer period of time.  These rules are interim 
until permanent rules take effect May 1, 2010.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 19, 2010.
Philip Anderson

Director

NEW SECTION

WAC 232-28-61900F  Exceptions to statewide rules—
Munn and Susan lakes (Thurston Co.) Notwithstanding 
the provisions of WAC 232-28-619, effective April 24 
through April 30, 2010, in waters of Munn and Susan Lakes, 
catch and release only, and selective gear rules are in effect.
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REPEALER

The following section of the Washington Administrative 
Code is repealed effective May 1, 2010:

WAC 232-28-61900F Exceptions to statewide 
rules—Munn and Susan 
lakes (Thurston Co.)

WSR 10-07-104
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-65—Filed March 19, 2010, 3:31 p.m., effective March 20, 2010, 

6:30 a.m.]

Effective Date of Rule:  March 20, 2010, 6:30 a.m.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 232-28-61900J; and amending WAC 232-
28-619.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  Blackbird Island Pond has 
been reconstructed for use as both a hatchery steelhead accli-
mation pond and juvenile anglers' pond.  From mid-March 
until late June, the pond will be used for steelhead acclima-
tion.  After all steelhead have left the pond, Washington 
department of fish and wildlife will stock trout to provide 
angling opportunity for juvenile anglers.  This rule is interim 
until permanent rules take effect.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 19, 2010.
Philip Anderson

Director

NEW SECTION

WAC 232-28-61900J  Exceptions to statewide rules—
Blackbird Pond (Chelan Co.) Notwithstanding the provi-
sions of WAC 232-28-619, effective 6:30 a.m. March 20 
through June 30, 2010, it is unlawful to fish in waters of 
Blackbird Pond.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective 12:01 a.m. July 1, 2010:

WAC 232-28-61900J Exceptions to statewide 
rules—Blackbird Pond 
(Chelan Co.)

WSR 10-07-120
EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-66—Filed March 22, 2010, 3:50 p.m., effective March 26, 2010, 

12:01 p.m.]

Effective Date of Rule:  March 26, 2010, 12:01 p.m.
Purpose:  Amend personal use fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-56-36000E; and amending WAC 220-
56-360.

Statutory Authority for Adoption:  RCW 77.12.047 and 
77.04.020.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  Survey results show that ade-
quate clams are available for harvest in Razor Clam Areas 1, 
2 and those portions of Razor Clam Area 3 opened for har-
vest.  Washington department of health has certified clams 
from these beaches to be safe for human consumption.  There 
is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.
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Date Adopted:  March 22, 2010.
Philip Anderson

Director

NEW SECTION

WAC 220-56-36000E  Razor clams—Areas and sea-
sons. Notwithstanding the provisions of WAC 220-56-360, it 
is unlawful to dig for or possess razor clams taken for per-
sonal use from any beach in Razor Clam Areas 1, 2, or 3, 
except as provided for in this section:

1. Effective 12:01 p.m. March 26, 2010 through 11:59 
p.m. March 28, 2010, razor clam digging is allowed in Razor 
Clam Areas 1 and 2.  Digging is allowed from 12:01 p.m. to 
11:59 p.m. each day only.

2. Effective 12:01 a.m. March 29, 2010 through 11:59 
a.m. April 1, 2010, razor clam digging is allowed in Razor 
Clam Areas 1 and 2.  Digging is allowed from 12:01 a.m. to 
11:59 a.m. each day only.

3. Effective 12:01 p.m. March 27, 2010 through 11:59 
p.m. March 28, 2010, razor clam digging is allowed in that 
portion of Razor Clam Area 3 that is between the Grays Har-
bor North Jetty and the southern boundary of the Quinault 
Indian Nation (Grays Harbor County).  Digging is allowed 
from 12:01 p.m. to 11:59 p.m. each day only.

4. Effective 12:01 p.m. March 26, 2010 through 11:59 
p.m. March 27, 2010, razor clam digging is allowed in that 
portion of Razor Clam Area 3 that is between Olympic 
National Park South Beach Campground access road (Kala-
loch area, Jefferson County) and Browns Point (Kalaloch 
area, Jefferson County).  Digging is allowed from 12:01 p.m. 
to 11:59 p.m. each day only.

5. It is unlawful to dig for razor clams at any time in 
Long Beach, Twin Harbors Beach or Copalis Beach Clam 
sanctuaries defined in WAC 220-56-372.

REPEALER

The following section of the Washington Administrative 
Code is repealed effective 12:01 p.m. April 1, 2010:

WAC 220-56-36000E Razor clams—Areas and sea-
sons.

WSR 10-07-123
EMERGENCY RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
[Filed March 23, 2010, 8:41 a.m., effective March 23, 2010, 8:41 a.m.]

Effective Date of Rule:  Immediately.
Purpose:  The department is amending WAC 388-832-

0145 on an emergency basis to revise eligibility for respite 
services for individuals participating in the individual and 
family services program as directed by the legislature.  This 
rule has been filed for permanent adoption.

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-832-0145.

Statutory Authority for Adoption:  RCW 71A.12.030, 
71A.12.040, 71A.12.161.

Other Authority:  SB 5547, chapter 312, Laws of 2009 
PV 61st legislature; chapter 34.05 RCW.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that 
state or federal law or federal rule or a federal deadline for 
state receipt of federal funds requires immediate adoption of 
a rule.

Reasons for this Finding:  The department was directed 
to implement, effective July 26, 2009 (SB 5547), changes to 
eligibility for respite for individuals participating in the indi-
vidual and family services program.  It is necessary to file the 
emergency rule to prevent clients or potential clients from 
being wrongly found ineligible for services or benefits.  The 
CR-102 was filed on January 20, 2010, as WSR 10-03-107 
and the public hearing was held on February 23, 2010.  This 
rule has been filed for permanent adoption as WSR 10-07-
122.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 1, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 1, Repealed 0.

Date Adopted:  March 22, 2010.
Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 08-16-121, 
filed 8/5/08, effective 9/5/08)

WAC 388-832-0145  Who is eligible to receive respite 
care? You are eligible to receive respite care if you are 
approved for IFS program services and:

(1) You live in your family home and no one living with 
you is paid to be your caregiver((.));

(2) You ((live)) are an adult living in your family home
with a ((paid caregiver who is your natural, step, or adop-
tive)) parent who provides personal care for you; or

(3) You are an adult living with a family member who 
has replaced your parent as your primary caregiver and who 
provides personal care to you.
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WSR 10-07-129
EMERGENCY RULES

DEPARTMENT OF COMMERCE
[Filed March 23, 2010, 11:08 a.m., effective March 23, 2010, 11:08 a.m.]

Effective Date of Rule:  Immediately.
Purpose:  Guidelines for implementation of three federal 

bond programs:  Qualified energy conservation bonds, recov-
ery zone economic development bonds, and recovery zone 
facility bonds.  To establish definitions, procedures and stan-
dards for state and local government planning and compli-
ance with the new bonding programs and new provisions of 
existing programs.  This emergency filing extends the origi-
nal timeline of the emergency rule filed in November 2009. 
RCW 34.05.350 (2) allows for an additional emergency fil-
ing, if the agency has filed intent to file the rule as permanent 
and is actively undertaking the appropriate procedures to 
adopt the rule as a permanent rule.  The agency is filing the 
permanent version of the rule simultaneously to this emer-
gency filing.

Citation of Existing Rules Affected by this Order: 
Amending chapter 365-135 WAC.

Statutory Authority for Adoption:  Chapter 39.86 RCW 
and Executive Order 09-06.

Other Authority:  Federal American Recovery and Rein-
vestment Act of 2009 and Section 301(a) of Tax Extenders 
and Alternative Minimum Tax Relief Act of 2008, Division 
C of Pub. L. 110-343.

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule.

Reasons for this Finding:  Federal law contains deadlines 
for issuance of the bonds that might not be met if rules are not 
adopted immediately for administering the bond allocations.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 3, Amended 6, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 3, Amended 6, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 3, 
Amended 6, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 3, Amended 6, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 23, 2010.
Rogers Weed

Agency Director

AMENDATORY SECTION (Amending WSR 97-02-093, 
filed 1/2/97, effective 2/2/97)

WAC 365-135-010  Purpose. The federal Tax Reform 
Act of 1986 imposes an annual ceiling on each state limiting 
the dollar volume of certain private activity bonds that can be 

issued. In addition, Congress from time-to-time enacts vol-
ume ceilings on other types of bonds.  To allocate ((this)) the 
bond volume ceilings among eligible issuers in Washington 
state, chapter 297, Laws of 1987 as amended has been 
enacted. In accordance with the statute, the department of 
((community, trade, and economic development)) commerce
will allocate the state's ((private activity)) bond ceilings and 
establish by rule a fee schedule. The department will carry 
out such functions through the bond cap allocation program 
(BCAP).

AMENDATORY SECTION (Amending WSR 00-02-061, 
filed 1/3/00, effective 2/3/00)

WAC 365-135-020  Definitions. The definitions in this 
section apply throughout this chapter unless the context 
clearly provides otherwise.

Allocation fee:  The total fee paid by the issuer to the 
department for receiving allocation from the BCAP. It is 
assessed by the department based on multiplying the 
requested allocation amount by ((the following figures:

December 31, 1999, through June 30, 2000 .00026
July 1, 2000, through June 30, 2001 .000269
July 1, 2001, and thereafter)) .000277((;))

or five hundred dollars, whichever is greater. The allocation 
fee, which includes the nonrefundable five hundred dollar fil-
ing fee, is due from the issuer upon filing an application.

Department:  The Washington state department of 
((community, trade, and economic development)) commerce.

Extension fee:  The fee the department may assess when 
an issuer requests and is granted an extension for issuing the 
allocation or carryforward of the allocation. The amount of 
the fee will not exceed two hundred fifty dollars and is non-
refundable.

Filing fee:  The nonrefundable five hundred dollar por-
tion of the allocation fee.

Reallocation:  The assignment of an unused portion of 
the state ceiling from one bond use category or issuer to 
another or the provision of a certificate of approval to any 
issuer for an allocation amount which previously had been 
returned to the department.

Statute:  Chapter 39.86 RCW.
Originally awarded locality:  A city or county that has 

been allocated qualified energy conservation bond, recovery 
zone economic development bond or recovery zone facility 
bond authority by a formula contained in federal law.

Original allocation:  The amount of qualified energy 
conservation bond, recovery zone economic development 
bond or recovery zone facility bond issuing authority 
awarded to an originally awarded locality by a formula in 
federal law.

AMENDATORY SECTION (Amending Order 87-18, filed 
9/16/87)

WAC 365-135-030  Initial allocations. Initial alloca-
tions shall be made in accordance with provisions of the stat-
ute and federal code. ((In addition, until September 1 of each 
calendar year, at least twenty-five percent of the initial allo-
[ 29 ] Emergency



WSR 10-07-129 Washington State Register, Issue 10-07
cation for the small issue bond use category shall be reserved 
for the community economic revitalization board's umbrella 
bond program, except that this amount may be reduced if the 
board indicates that a reduced amount is appropriate.))

AMENDATORY SECTION (Amending WSR 97-02-093, 
filed 1/2/97, effective 2/2/97)

WAC 365-135-035  Reallocations. (1) Housing pro-
grams and projects will be given priority for the first fifty per-
cent of the annual tax exempt private activity bond cap avail-
able after September 1 each year because of the need for 
affordable housing, the program's ability to serve lower-
income households, its contribution to and support of eco-
nomic development and long-term benefits that may be 
achieved.

(2) Bond cap will consider other categories of applica-
tions including industrial development bonds, exempt facili-
ties, public utility districts, and student loans for allocation 
from the remaining bond cap available after September 1.

(a) The program will consider and then evaluate and bal-
ance the public benefits listed in statute and in rule in making 
allocation decisions. Allocations will be based upon the like-
lihood of a project achieving the highest overall public pur-
poses and the degree to which a project:

(i) Provides an economic boost to an economically dis-
tressed community (based on the three-year unemployment 
figures from employment security);

(ii) Creates or retains jobs that pay higher than the 
median wage for the county in which it is located, in sustain-
able industries, particularly for lower-income persons;

(iii) Retains or expands the local tax base;
(iv) Encourages and facilitates the provision of student 

loans for institutions of higher education;
(v) Reduces environmental pollution;
(vi) Facilitates investments in new manufacturing tech-

nologies enabling Washington industries to stay competitive;
(vii) Diverts solid waste from disposal and manufactures 

it into value-added products;
(viii) Encourages the environmentally sound handling of 

solid waste using best management's practices; or
(ix) Produces competitively priced energy for use in the 

state.
(b) The criteria in this section and other applicable crite-

ria otherwise established in statute and rule shall not be con-
sidered as ranked in any particular order but shall be weighed 
and balanced for each application and among applications in 
making allocation decisions.

(3) For the purposes of qualified energy conservation 
bonds, the federal code and U.S. Department of Treasury 
guidance contained in IRS Notice 2009-29 allow formula 
allocations to be reallocated to the state and passed on by the 
state to other issuers.  The following procedures will apply to 
qualified energy conservation bond reallocations:

(a) An originally awarded locality that intends to use its 
original allocation or intends to designate another issuer 
within the jurisdiction of the originally awarded locality to 
use the original allocation must file a Notice of Intent form 
with the department by January 1, 2010.

(b) An originally awarded locality that has chosen to 
decline its original allocation may affirmatively reallocate to 
the state by submitting an appropriately marked Notice of 
Intent form.

(i) The form must be signed by the official(s) of the juris-
diction authorized to execute the form pursuant to a resolu-
tion declining the allocation adopted by the jurisdiction's 
governing body; and

(ii) The form and the resolution declining the allocation 
must be delivered to the department by January 1, 2010.

(c) An originally awarded locality that has used the 
Notice of Intent form to express its intent to use its original 
allocation may amend the Notice of Intent at a later time if it 
is determined that the locality is unable to use the allocation 
and has decided to reallocate to the state.

(d) An originally awarded locality intending to use its 
original allocation must provide the department with project 
information and supporting documents by February 1, 2010. 
Supporting documents include Bond Counsel and Under-
writer Statement of Intent forms and a certified copy of an 
inducement resolution by the governing board.  A locality 
may request an extension if filed by February 1, 2010.

(e) If an originally awarded locality has not provided the 
department with the documents required by subsections (1), 
(2) or (4) of this section or has not issued bonds or requested 
an extension by June 1, 2010, the department may issue a 
Notice of Intent to Reallocate, informing the locality of the 
intent to reallocate the original allocation to another locality.

(f) An originally awarded locality will have fifteen days 
from receipt of a Notice of Intent to Reallocate to respond to 
the department with the required documentation or to ask the 
department to reconsider the reallocation determination.

(g) The department will respond to a request to recon-
sider a reallocation determination within ten business days 
with a decision by the assistant director of the local govern-
ment division or designee to grant an extended time in which 
the issuing jurisdiction must demonstrate progress toward a 
qualified energy conservation bond issuance, or a decision to 
go forward with reallocation of the authority.  The length of 
the time extension shall be determined at the discretion of the 
assistant director.

(4) For the purposes of recovery zone economic develop-
ment bond and recovery zone facility bond allocations, an 
originally awarded locality may designate other issuing local-
ities within the jurisdiction of the originally awarded locality 
to use all or a portion of its original allocation by any proce-
dure mutually acceptable to both parties, on condition that the 
originally awarded locality provides documentation of the 
designation to the department within thirty days of making 
the designation and ensures that all other department requests 
for documentation are met.

If an originally awarded locality is not able to or chooses 
not to use its original allocation or to offer it to another issuer 
within the jurisdiction of the originally awarded locality, the 
authority may be waived.  Waived recovery zone economic 
development bond or recovery zone facility bond authority 
may be reallocated by the department to other issuing locali-
ties.  In addition, if an originally awarded locality does not 
respond to the department's requests for information regard-
ing its intent to use its original allocation or progress in mov-
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ing toward issuance by the federal deadline, the department 
may deem the allocation to have been waived.

In such cases, federal code provisions and U.S. Depart-
ment of Treasury guidance in IRS Notice 2009-50 allow orig-
inal allocations to be waived then reallocated by the state to 
other issuing localities.  The following procedures will apply 
to any reallocations of waived recovery zone economic 
development bond or recovery zone facility bond authority:

(a) An originally awarded locality that intends to use its 
original allocation or intends to designate another issuer 
within the jurisdiction of the originally awarded locality to 
use the original allocation must file a Notice of Intent form 
with the department by January 1, 2010.

(b) An originally awarded locality that has chosen to 
decline its original allocation may affirmatively waive the 
allocation for reallocation by the state by submitting an 
appropriately marked Notice of Intent form.

(i) The form must be signed by the official(s) of the juris-
diction authorized to execute the form pursuant to a resolu-
tion declining the allocation adopted by the jurisdiction's 
governing body; and

(ii) The form and the resolution declining the allocation 
must be delivered to the department by January 1, 2010.

(c) An originally awarded locality that has used the 
Notice of Intent form to express its intent to use its original 
allocation may amend the Notice of Intent at a later time if it 
is determined that the locality is unable to use its original 
allocation and has decided to waive the allocation for reallo-
cation by the state.

(d) An originally awarded locality intending to use its 
original allocation must provide the department with project 
information and supporting documents by February 1, 2010. 
Supporting documents include Bond Counsel and Under-
writer Statement of Intent forms and a certified copy of an 
inducement resolution by the governing board.  A locality 
may request an extension if filed by February 1, 2010.

(e) If an originally awarded locality has not provided the 
department with the documents required by subsections (1), 
(2) or (4) of this section or has not issued bonds or requested 
an extension by June 1, 2010, the department may issue a 
Notice of Intent to Reallocate, informing the locality of the 
intent to deem the original allocation to have been waived 
and to reallocate it to another locality.

(f) An originally awarded locality will have fifteen days 
from receipt of a Notice of Intent to Reallocate to respond to 
the department with the required documentation or to ask the 
department to reconsider its waiver and reallocation determi-
nation.

(g) The department will respond to the request to recon-
sider its waiver and reallocation determination within ten 
business days with a decision by the assistant director of the 
local government division to grant an extended time in which 
the issuing jurisdiction must demonstrate progress toward a 
recovery zone economic development bond or recovery zone 
facility bond issuance, or a decision to go forward with 
waiver and reallocation of the authority.  The length of the 
time extension shall be determined at the discretion of the 
assistant director.

(h) All recovery zone bonds must be issued by the dead-
lines established in the code.

AMENDATORY SECTION (Amending WSR 97-02-093, 
filed 1/2/97, effective 2/2/97)

WAC 365-135-040  Procedure for obtaining an allo-
cation, reallocation, extension, or carryforward. No issuer 
may receive an allocation, or reallocation, of the state ceiling 
without a certificate of approval from the department.

Issuers may apply for a certificate of approval by submit-
ting a completed allocation request form to the department 
and paying an allocation fee. An allocation request form will 
be available from the department.

The department will respond to any such completed 
request in accordance with the statute.  If an issuer does not 
issue ((private activity)) bonds or mortgage credit certificates 
in the amount and by the date for which it has received a cer-
tificate of approval, the unused amount shall revert to the 
department for reallocation, unless an extension or carryfor-
ward is granted.

An issuer may apply for an extension or carryforward of 
its allocation by submitting its request to the department and 
supplying any additional information required by the depart-
ment. The department will promptly notify the issuer if any 
fees are due and respond to the request for extension or carry-
forward in a timely manner.

The housing category will be given priority for carryfor-
ward allocations of the annual tax exempt private activity 
bond ceiling.

AMENDATORY SECTION (Amending WSR 97-02-093, 
filed 1/2/97, effective 2/2/97)

WAC 365-135-050  Fees. (1) A fee schedule is hereby 
established, which will consist of:

(a) An allocation or reallocation fee, due at the time a 
request is filed with the department of ((community, trade, 
and economic development)) commerce; and

(b) In certain cases, an extension or carryforward fee.
If an issuer's allocation or reallocation request is denied, 

the allocation fee, less the five hundred dollar filing fee, will 
be refunded.

Annually, the department will determine if an adjust-
ment of the fees is warranted by reviewing the account of 
BCAP revenues and expenses for the preceding fiscal year 
and by considering BCAP budget projections for the follow-
ing fiscal year.

(2) Payment of the fees will occur as indicated by the 
schedule below.

(a) Filing. Upon filing an allocation request, the issuer 
must submit the total allocation fee, of which the five hun-
dred dollar filing fee is nonrefundable.

(b) Extensions and carryforwards. The department may 
assess an extension fee, not to exceed two hundred fifty dol-
lars, upon any request for extension or carryforward. The 
extension fee must be paid prior to the extension being 
granted. However, if the BCAP administrator determines that 
an issuer's allocation fee included a sufficient amount to pay 
for the additional administrative expenses associated with 
granting or denying such a request, the additional fee shall be 
waived.
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(c) Refunds. If a requesting issuer pays any fee greater 
than the amount assessed by the department, that amount 
shall be refunded by the department.

If the allocation request is denied or a partial allocation is 
approved, the issuer will receive either a full or partial refund 
of the allocation fee, less the five hundred dollar filing fee. 
Once the allocation amount is approved, the allocation fee is 
not refundable, even if the issuer does not issue all or any of 
the approved allocation.

NEW SECTION

WAC 365-135-080  Criteria for state allocation and 
reallocation of qualified energy conservation bonds. The 
following criteria will be used by the department to prioritize 
allocation and reallocation requests.  Not all criteria need to 
be demonstrated in a single project: 

(1) The extent to which the project demonstrates the 
potential to directly conserve energy.

(2) The extent to which the project supports the develop-
ment or implementation of innovative energy conservation 
technology.

(3) The extent to which the project uses renewable 
resources to produce energy.

(4) The number of citizens benefiting from the project.
(5) The number of jobs created or retained by the project 

and the amount of qualified energy conservation bond 
authority per job created or retained.

(6) The readiness of the project to proceed.
(7) The likelihood that the issuer will use the allocation 

within the timelines.
(8) The amount of other public and private funding 

leveraged by the qualified energy conservation bond alloca-
tion.

(9) The amount of local community support for the 
project.

NEW SECTION

WAC 365-135-090  Criteria for reallocation of recov-
ery zone economic development bonds. In accordance with 
the intent of the code and state priorities, the following crite-
ria will be used to prioritize reallocation requests by the 
department:

(1) The relative level of economic distress in the local 
community.

(2) The number of citizens benefiting from the project.
(3) The estimated positive economic impact of the 

project on the state or the local community.
(4) The number of jobs created or retained by the project 

and the amount of recovery zone economic development 
bond authority per job created or retained.

(5) The readiness of the project to proceed.
(6) The likelihood that the issuer will use the allocation 

within the timelines.
(7) The amount of other public and private funding 

leveraged by the recovery zone economic development bond 
allocation.

(8) The amount of local community support for the 
project.

NEW SECTION

WAC 365-135-100  Criteria for state allocation and 
reallocation for recovery zone facility bonds. In accor-
dance with the intent of the code and state priorities, the fol-
lowing criteria will be used to prioritize reallocation requests 
by the department:

(1) The relative level of economic distress in the local 
community.

(2) The number of citizens benefiting from the project.
(3) The estimated positive economic impact of the 

project on the state or the local community.
(4) The number of jobs created or retained by the project 

and the amount of recovery zone facility bond authority per 
job created or retained.

(5) The readiness of the project to proceed.
(6) The likelihood that the issuer will use the allocation 

within the timelines.
(7) The amount of other public and private funding 

leveraged by the recovery zone facility bond allocation.
(8) The amount of local community support for the 

project.

WSR 10-07-139
EMERGENCY RULES

DEPARTMENT OF ECOLOGY
[Order 10-03—Filed March 23, 2010, 2:28 p.m., effective March 23, 2010, 

2:28 p.m.]

Effective Date of Rule:  Immediately.
Purpose:  This seventh emergency rule establishes a par-

tial withdrawal of groundwater within a portion of WRIA 39 
in Kittitas County, Washington.  The partial withdrawal and 
restrictions are designed to prevent new uses of water that 
negatively affect flows in the Yakima River and its tributar-
ies.  The withdrawal allows for continued development using 
the groundwater exemption or new permits when the new 
consumptive use is mitigated by one or more pre-1905 water 
rights held by ecology in the trust water right program of 
equal or greater consumptive quantity.  Withdrawals of 
groundwater for structures for which building permit applica-
tions were vested prior to July 16, 2009, shall be allowed but 
shall be subject to curtailment.

Statutory Authority for Adoption:  RCW 90.54.050.
Other Authority:  Chapter 43.27A RCW.
Under RCW 34.05.350 the agency for good cause finds 

that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  The Yakima Basin is one of 
the state's most water-short areas.  Water rights with priority 
dates as old as 1905 were shut off during the 2001 and 2005 
droughts, and during 2004 when USBR prorated May 10, 
1905, water rights.  The town of Roslyn's municipal supply 
and another one hundred thirty-three single domestic, group 
domestic, and municipal water systems throughout the basin 
are subject to curtailment when USBR prorates the May 10, 
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1905, water rights.  Water supply in the Yakima Basin is lim-
ited and overappropriated.  Western portions of Kittitas 
County are experiencing rapid growth and this growth is 
being largely served by exempt wells.  Exempt wells in this 
area may negatively affect the flow of the Yakima River or its 
tributaries.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 12, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 23, 2010.
Ted Sturdevant

Director

Chapter 173-539A WAC

UPPER KITTITAS EMERGENCY GROUND WATER 
RULE

NEW SECTION

WAC 173-539A-010  Purpose. The purpose of this rule 
is to withdraw from appropriation all unappropriated ground 
water within upper Kittitas County during the pendency of a 
ground water study.  New ground water withdrawals will be 
limited to those that are water budget neutral, as defined in 
this rule.

NEW SECTION

WAC 173-539A-020  Authority. RCW 90.54.050 pro-
vides that when lacking enough information to support sound 
decisions, ecology may withdraw waters of the state from 
new appropriations until sufficient information is available. 
Before withdrawing waters of the state, ecology must consult 
with standing committees of the legislature on water manage-
ment.  Further, RCW 90.44.050 authorizes ecology to estab-
lish metering requirements for permit-exempt wells where 
needed.

In 1999, ecology imposed an administrative moratorium 
on issuing any ground water permits for new consumptive 
uses in the Yakima basin, which includes Kittitas County. 
That moratorium did not apply to permit-exempt withdraw-
als.  In 2007, ecology received a petition seeking uncondi-
tional withdrawal of all unappropriated ground water in Kit-
titas County until enough is known about potential effects 
from new permit-exempt wells on senior water rights and 
stream flows.  Ecology consulted with standing committees 

of the Washington state legislature on the petition and pro-
posed withdrawal.  Ecology rejected the proposed uncondi-
tional withdrawal, and instead signed a memorandum of 
agreement (MOA) with Kittitas County.  Ecology later 
invoked the dispute resolution process under the MOA.

NEW SECTION
WAC 173-539A-025  Applicability. This rule applies to 

new uses of ground water relying on the authority of the 
exemption from permitting found at RCW 90.44.050, as 
defined in WAC 173-539A-030, and to any new permit 
authorizing the withdrawal of public ground water within the 
upper Kittitas area boundaries issued on or after July 16, 
2009.

NEW SECTION
WAC 173-539A-027  Advisory. All new withdrawals 

and existing withdrawals that commenced after May 10, 
1905, may be subject to future curtailment due to conflicts 
with senior water rights, and all users without senior trust 
water rights are advised to obtain mitigation through senior 
trust water rights to avoid such curtailment.

NEW SECTION
WAC 173-539A-030  Definitions. The definitions pro-

vided below are intended to be used only for this chapter.
"Applicant" as used herein includes the owner(s) of 

parcels that are the subject of a land use application, a person 
making a request for water budget neutral determination, or a 
person requesting a permit to appropriate public ground 
water.

"Common ownership" means any type or degree of 
legal or equitable property interest held by an applicant in any 
proximate parcel.  Common ownership also includes a joint 
development arrangement between an applicant and any 
owner of a proximate parcel.  A joint development arrange-
ment is defined as involving significant voluntary joint activ-
ity and cooperation between the applicant and the owner(s) of 
one or more proximate parcels with respect to the develop-
ment of parcels in question.  Joint activity and cooperation 
that is customary or required by land use or other legal 
requirements does not itself constitute a joint development 
arrangement.  A joint development arrangement may be evi-
denced by, but is not limited to, agreements for coordinated 
development and shared use of services or materials for per-
mitting, design, engineering, architecture, plat or legal docu-
ments, financing, marketing, environmental review, clearing 
or preparing land, and/or construction (including road con-
struction), and agreements for common use of structures, 
facilities, lands, water, sewer, and/or other infrastructure, 
covenants, building materials, or equipment.

"Consumptive use" of a proposed withdrawal is the 
total depletion that the withdrawal has on any affected sur-
face water bodies.

"Ecology" means the department of ecology.
"Exemption" or "ground water exemption" means 

the exemption from the permit requirement for a withdrawal 
of ground water provided under RCW 90.44.050.
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"Existing use of the ground water exemption" means 
a use of ground water under the authority of the exemption 
from permitting with the following attributes:

(a) Water was first beneficially used prior to July 16, 
2009; and

(b) The water right is perfected within the five years fol-
lowing the first beneficial use.  Water to serve a parcel that is 
part of a group use commenced within five years of the date 
water was first beneficially used on one or more parcels in the 
group is an existing use if the group use remains within the 
limit of the permit exemption.

"Group use" means use of the ground water exemption 
for two or more parcels.  A group use includes use of the 
exemption for all parcels of a proposed development.  It fur-
ther includes use of the exemption for all parcels that are 
proximate and held in common ownership with a proposed 
new development.  If a parcel that is part of a group use is 
later divided into multiple parcels more than five years fol-
lowing the first use, the new uses of the exemption on the 
resulting multiple parcels will be considered a separate group 
use distinct from the original group.

"Land use application" means an application to Kitti-
tas County requesting:

• A subdivision;
• Short subdivision;
• Large lot subdivision;
• Administrative or exempt segregation;
• Binding site plan; or
• Performance based cluster plat.
"New use of the ground water exemption" means a 

use of ground water begun on or after July 16, 2009.  Water 
to serve a parcel that is part of a group use commenced more 
than five years after the date water was first beneficially used 
on one or more parcels in the group is a new use of the ground 
water exemption.

"Parcel" means any parcel, land, lot, tract or other unit 
of land.

"Proximate" means all parcels that have at least one of 
the following attributes:

• Have any common boundary; or
• Are separated only by roads, easements, or parcels in 

common ownership; or
• Are within five hundred feet of each other at the nearest 

point.
"Proximate shortplat" means a shortplat that would be 

considered a group use with another subdivision or shortplat.
"Total water supply available" means the amount of 

water available in any year from natural flow of the Yakima 
River, and its tributaries, from storage in the various govern-
ment reservoirs on the Yakima watershed and from other 
sources, to supply the contract obligations of the United 
States to deliver water and to supply claimed rights to the use 
of water on the Yakima River, and its tributaries, heretofore 
recognized by the United States.

"Upper Kittitas County" is the area of Kittitas County 
delineated in WAC 173-539A-990.

"Water budget neutral project" means an appropria-
tion or project where withdrawals of ground water of the state 
are proposed in exchange for discharge of water from other 
water rights that are placed into the trust water right program 

where such discharge is at least equivalent to the amount of 
consumptive use.

NEW SECTION
WAC 173-539A-040  Withdrawal of unappropriated 

water in upper Kittitas County. (1) Beginning on the effec-
tive date of this rule, all public ground waters within the 
upper Kittitas County are withdrawn from appropriation.  No 
new appropriation or withdrawal of ground water shall be 
allowed, including those exempt from permitting, except:

(a) Uses of ground water for a structure for which a 
building permit is granted and the building permit application 
vested prior to July 16, 2009; and

(b) Uses determined to be water budget neutral pursuant 
to WAC 173-539A-050.

(2) The exception for water used at structures provided 
in subsection (1)(a) of this section shall not apply or shall 
cease to apply if the structure is not completed and a water 
system that uses the new appropriation is not operable within 
the time allowed under the building permit, which may not in 
any case exceed three years from the date the permit applica-
tion vested.  The exception does not reflect ecology's view on 
when the priority date for an exempt water right commences 
and is established only to avoid potential hardship.

(3) Water to serve a parcel that is part of a group use is 
not a new appropriation or withdrawal if the water use to 
serve such parcel commenced within five years of the date 
water was first beneficially used on one or more parcels in the 
group, if the first use was prior to July 16, 2009, and the 
group use remains within the limit of the permit exemption. 

NEW SECTION
WAC 173-539A-050  Water budget neutral projects.

(1) Persons proposing a new use of ground water shall apply 
to ecology for a permit to appropriate public ground water or, 
if seeking to rely on the ground water permit-exemption, 
shall submit to ecology a request for determination that the 
proposed exempt use would be water budget neutral.

(2) As part of a permit application to appropriate public 
ground water or a request for a determination of water budget 
neutrality, applicants or requestors shall include the follow-
ing information:

(a) Identification of one or more water rights that would 
be placed into the trust water right program to offset the con-
sumptive use (as calculated pursuant to subsection (3) of this 
section) associated with the proposed new use of ground 
water;

(b) A site map;
(c) The area to be irrigated (in acres);
(d) A soil report, if proposed discharge is to a septic sys-

tem and the applicant or requestor proposes to deviate from 
the values in subsection (3) of this section;

(e) A property covenant that restricts or prohibits trees or 
shrubs over the septic drain field; and

(f) A copy of the sewer utility agreement, if the proposed 
wastewater discharge is to a sanitary sewer system.

(3) Consumptive use will be calculated using the follow-
ing assumptions:  Thirty percent of domestic in-house use on 
a septic system is consumptively used; ninety percent of out-
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door use is consumptively used; twenty percent of domestic 
in-house use that is treated through a wastewater treatment 
plant which discharges to surface water is consumptively 
used.

(4) Applications for public ground water or requests for 
a determination of water budget neutrality will be processed 
concurrent with trust water right applications necessary to 
achieve water budget neutrality, unless:

(a) A suitable trust water right is already held by the state 
in the trust water right program; and

(b) The applicant or requestor has executed an agreement 
to designate a portion of the trust water right for mitigation of 
the applicant's proposed use.

(5) Applications to appropriate public ground water or 
requests for determination of water budget neutrality that do 
not include the information listed in subsection (2) of this 
section will be rejected and returned to the applicant.

(6) To the extent that ecology determines that the mitiga-
tion offered would not reliably mitigate to be water budget 
neutral, ecology may deny the request or limit its approval to 
a lesser amount.

NEW SECTION

WAC 173-539A-060  Expedited processing of trust 
water applications, and new water right applications or 
requests for a determination of water budget neutrality 
associated with trust water rights. (1) RCW 90.42.100 
authorizes ecology to use the trust water right program for 
water banking purposes within the Yakima River Basin.

(2) Ecology may expedite the processing of an applica-
tion for a new surface water right, a request for a determina-
tion of water budget neutrality, or a ground water right 
hydraulically related to the Yakima River, under Water 
Resources Program Procedures PRO-1000, Chapter One, 
including any amendments thereof, if the following require-
ments are met:

(a) The application or request must identify an existing 
trust water right or pending application to place a water right 
in trust, and that such trust water right would have an equal or 
greater contribution to flow during the irrigation season, as 
measured on the Yakima River at Parker that would serve to 
mitigate the proposed use.  This trust water right must have 
priority earlier than May 10, 1905, and be eligible to be used 
for instream flow protection and mitigation of out-of-priority 
uses.

(b) The proposed use on the new application or request 
must be for domestic, group domestic, lawn or noncommer-
cial garden, municipal water supply, stock watering, or indus-
trial purposes of use within the Yakima River Basin.  The 
proposed use must be consistent with any agreement govern-
ing the use of the trust water right.

(3) If an application for a new water right or a request for 
a determination of water budget neutrality is eligible for 
expedited processing under subsection (2) of this section and 
is based upon one or more pending applications to place one 
or more water rights in trust, processing of the pending trust 
water right application(s) shall also be expedited.

(4) Upon determining that the application or request is 
eligible for expedited processing, ecology will do the follow-
ing:

(a) Review the application or request to withdraw ground 
water to ensure that ground water is available from the aqui-
fer without detriment or injury to existing rights, considering 
the mitigation offered.

(b) Condition the permit or determination to ensure that 
existing water rights, including instream flow water rights, 
are not impaired if the trust water right is from a different 
source or located downstream of the proposed diversion or 
withdrawal.  The applicant or requestor also has the option to 
change their application to prevent the impairment.  If 
impairment cannot be prevented, ecology must deny the per-
mit or determination.

(c) Condition each permit or determination to ensure that 
the tie to the trust water right is clear, and that any constraints 
in the trust water right are accurately reflected.

(d) Condition or otherwise require that the trust water 
right will serve as mitigation for impacts to "total water sup-
ply available."

NEW SECTION

WAC 173-539A-070  Measuring and reporting water 
use. (1) For residential uses (domestic use and irrigation of 
not more than 1/2 of noncommercial lawn and garden) of 
ground water within upper Kittitas County that commence 
after July 8, 2008, a meter must be installed for each residen-
tial connection or each source well that serves multiple resi-
dential connections in compliance with such requirements as 
prescribed in WAC 173-173-100.

(2) For all uses other than residential uses of ground 
water within upper Kittitas County that commence after 
November 25, 2009, including uses developed under the 
authority of the exemption from permitting, a meter must be 
installed for each source well in compliance with such 
requirements as prescribed in WAC 173-173-100.

(3) Metering data must be collected and reported within 
thirty days of the end of the recording period to ecology.  The 
following table shows the recording periods and the due dates 
for each metering report:

Recording Period
Report Due No Later 

Than:
October 1 - March 31 April 30

April - June 30 July 30
July 1 - July 31 August 30

August 1 - August 31 September 30
September 1 - September 30 October 30

NEW SECTION

WAC 173-539A-080  Educational information, tech-
nical assistance and enforcement. (1) To help the public 
comply with this chapter, ecology may prepare and distribute 
technical and educational information on the scope and 
requirements of this chapter.
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(2) When ecology finds that a violation of this rule has 
occurred, we shall first attempt to achieve voluntary compli-
ance.  One approach is to offer information and technical 
assistance to the person, in writing, identifying one or more 
means to legally carry out the person's purposes.

(3) To obtain compliance and enforce this chapter, ecol-
ogy may impose such sanctions as suitable including, but not 
limited to, issuing regulatory orders under RCW 43.27A.190 
and imposing civil penalties under RCW 90.03.600.

NEW SECTION
WAC 173-539A-090  Appeals. All of ecology's final 

written decisions pertaining to permits, regulatory orders, and 
other related decisions made under this chapter are subject to 
review by the pollution control hearings board in accordance 
with chapter 43.21B RCW.
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NEW SECTION
WAC 173-539A-990  Appendix 1—Map of upper Kittitas County boundaries. 
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EMERGENCY RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 10-67—Filed March 24, 2010, 10:41 a.m., effective March 24, 2010, 

10:41 a.m.]

Effective Date of Rule:  Immediately.
Purpose:  Amend commercial fishing rules.
Citation of Existing Rules Affected by this Order: 

Repealing WAC 220-52-04600T; and amending WAC 220-
52-046.

Statutory Authority for Adoption:  RCW 77.12.047, 
77.04.020, and 77.70.430.

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding:  State crab harvest has reached 
agreed upon regional quotas in Management Regions 2E, 
2W, 3-1, 3-2 and 3-3, and these closures comply with the 
state/treaty management plan for these regions.  Subarea clo-
sures in Management Region 1 are to reduce handling mor-
tality of soft-shelled crab.  There is insufficient time to adopt 
permanent rules.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 0, Repealed 0.

Date Adopted:  March 24, 2010.
Lori Preuss

for Philip Anderson
Director

NEW SECTION
WAC 220-52-04600U  Puget Sound crab fishery—

Seasons and areas. Notwithstanding the provisions of WAC 
220-52-046:

1) Effective immediately until further notice, it is unlaw-
ful to fish for Dungeness crab for commercial purposes in 
those waters of Crab Management Regions 2 East (Marine 
Fish Shellfish Management and Catch Reporting Areas 24A, 
24B, 24C, 24D, and 26A East), 2 West (Catch Reporting 
Areas 25B, 25D and 26A West), 3-2 (Catch Reporting Areas 
23D, 25A, and 25E), and Management Region 3-3 (Catch 
Reporting Areas 23C and 29).

2) Effective 8:00 p.m. March 26, 2010, until further 
notice, it is unlawful to fish for Dungeness crab for commer-
cial purposes in those waters of Management Region 1 (Crab 
Management and Catch Reporting Areas 21A, 21B, 22B) and 
those waters of Catch Area 22A that includes Lopez Sound 
and Blakely Sound, south of a line extending from Upright 
Head to the green flashing marker on the southwest tip of 
Obstruction Island; west of a line extending due south from 
the green flashing marker on the southwest tip of Obstruction 
Island to Blakely Island; west of a line drawn from the red 
flashing buoy at the southern tip of Blakely Island across 
Thatcher Pass to the white flashing marker at Fauntleroy 
Point on the northwest corner of Decatur Island; and west of 
a line drawn due south through Lopez Pass from the red 
flashing marker on the southern tip of Decatur Island to the 
point of land across Lopez Pass on Lopez Island.  The closed 
area includes Shoal, Swifts, Hunter, Mud, Reads, Brigantine, 
and Sylvan Bays and Blakely Island Shoal.

3) Effective 8:00 p.m. March 31, 2010, until further 
notice, it is unlawful to fish for Dungeness crab for commer-
cial purposes in those waters of Management Region 3-1 
(Crab Management and Catch Reporting Areas 23A and 
23B).

REPEALER

The following section of the Washington Administrative 
Code is repealed:

WAC 220-52-04600T Puget Sound crab fishery—
Seasons and areas.  (10-43)

WSR 10-07-165
EMERGENCY RULES
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES
(Health and Recovery Services Administration)
[Filed March 24, 2010, 10:47 a.m., effective April 1, 2010]

Effective Date of Rule:  April 1, 2010.
Purpose:  This amends the current WAC to bring it into 

full compliance with Children's Health Insurance Program 
Reauthorization Act (CHIPRA) of 2009, Public Law 111-3, 
Section 214.

Specifically, the department is adding certain perma-
nently residing under color of law (PRUCOL) aliens in the 
group eligible for pregnancy medical and children's medical, 
and updating social security requirements.

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-424-0009 and 388-424-0010.

Statutory Authority for Adoption:  RCW 74.04.050, 
74.08.090.

Other Authority:  CHIPRA (Public Law 111-3, Section 
214).

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule.
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Reasons for this Finding:  Emergency rule adoption is 
required in order for the department to bring the WAC into 
compliance with federal CHIPRA legislation which extended 
medicaid benefits to not only qualified aliens but to certain 
PRUCOL aliens as well.

Number of Sections Adopted in Order to Comply with 
Federal Statute:  New 0, Amended 0, Repealed 0; Federal 
Rules or Standards:  New 0, Amended 2, Repealed 0; or 
Recently Enacted State Statutes:  New 0, Amended 0, 
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative:  New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures:  New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule 
Making:  New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing:  New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making:  New 0, Amended 2, Repealed 0.

Date Adopted:  March 24, 2010.
Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 04-15-004, 
filed 7/7/04, effective 8/7/04)

WAC 388-424-0009  Citizenship and alien status—
Social Security number (SSN) requirements. (1) A "quali-
fied alien," as defined in WAC 388-424-0001, who has 
applied for a Social Security number (SSN) as part of their 
application for benefits cannot have benefits delayed, denied, 
or terminated pending the issuance of the SSN by the Social 
Security Administration (SSA).

(2) The following immigrants are not required to apply 
for an SSN:

(a) An alien, regardless of immigration status, who is 
applying for a program listed in WAC 388-476-0005(7);

(b) A PRUCOL alien ((as defined in WAC 388-424-
0001)) who is not in one of the PRUCOL groups listed in 
WAC 388-424-0010(4); and

(c) Members of a household who are not applying for 
benefits for themselves.

(3) "Qualified aliens," as defined in WAC 388-424-
0001, and PRUCOL aliens in any of the PRUCOL groups 
listed in WAC 388-424-0010(4), who are applying for federal 
benefits but who are not authorized to work in the U.S., must 
still apply for a nonwork SSN. The department must assist 
them in this application without delay.

(4) An immigrant who is otherwise eligible for benefits 
may choose not to provide the department with an SSN with-
out jeopardizing the eligibility of others in the household. See 
WAC 388-450-0140 for how the income of such individuals 
is treated.

AMENDATORY SECTION (Amending WSR 09-15-082, 
filed 7/14/09, effective 8/14/09)

WAC 388-424-0010  Citizenship and alien status—
Eligibility ((restrictions)) for TANF, ((nonemergency)) 
medicaid, and ((SCHIP)) CHIP. (1) To receive TANF, 
((nonemergency)) medicaid, or ((SCHIP)) CHIP, you must 
meet all other eligibility requirements and be one of the fol-
lowing as defined in WAC 388-424-0001:

(a) A U.S. citizen;
(b) A U.S. national;
(c) An American Indian born outside the U.S.;
(d) A "qualified alien";
(e) A victim of trafficking;
(f) A Hmong or Highland Lao; or
(g) A special immigrant from Iraq or Afghanistan eligi-

ble for eight months of federally funded assistance from your 
date of entry into the United States or from the date you 
received special immigrant status.

(2) A "qualified alien" who first physically entered the 
U.S. before August 22, 1996 as described in WAC 388-424-
0006(1) may receive TANF, ((nonemergency)) medicaid, 
and ((SCHIP)) CHIP.

(3) A "qualified alien" who first physically entered the 
U.S. on or after August 22, 1996 cannot receive TANF, 
((nonemergency)) medicaid, or ((SCHIP)) CHIP for five 
years after obtaining status as a qualified alien unless((:

(a) He or she is an alien as described in WAC 388-424-
0006(4); or

(b) He or she is an alien as described in WAC 388-424-
0006(5) applying for nonemergency medicaid or SCHIP)) the 
criteria in WAC 388-424-0006 (4) or (5) are met.

(4) A child or pregnant woman in one of the following 
PRUCOL groups may receive medicaid or CHIP:

(a) A citizen of a compact of free association state 
(Micronesia, Marshall Islands or Palau) who has been admit-
ted to the U.S. as a nonimmigrant;

(b) An individual in temporary resident status as an 
amnesty beneficiary;

(c) An individual in temporary protected status;
(d) A family unity beneficiary;
(e) An individual currently under deferred enforced 

departure;
(f) An individual who is a spouse or child of a U.S. citi-

zen with an approved Visa petition pending adjustment of 
status;

(g) A parent or child of an individual with special immi-
gration status;

(h) A fianc of a U.S. citizen;
(i) A religious worker;
(j) An individual assisting the Department of Justice in a 

criminal investigation; or
(k) An individual with a petition of status pending of 

three years or longer.
(5) An alien who is ineligible for TANF, medicaid or 

CHIP because of the five-year bar or because of their immi-
gration status may be eligible for:

(a) Emergency benefits as described in WAC 388-436-
0015 (consolidated emergency assistance program) and 
WAC 388-438-0110 (alien ((emergency)) medical program); 
or
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(b) State-funded cash or chemical dependency benefits 
as described in WAC 388-424-0015 (SFA, GA and 
ADATSA) and medical benefits as described in WAC 388-
424-0016; or

(c) Pregnancy medical benefits as described in WAC 
388-462-0015; or

(d) ((Children's healthcare benefits)) Apple health for 
kids as described in WAC 388-505-0210 (2) or (5).

Reviser's note:  The spelling error in the above section occurred in the 
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.
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