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WSR 22-13-0002
PROPOSED RULES

DEPARTMENT OF AGRICULTURE
[Filed June 22, 2022, 10:09 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-16-129.

Title of Rule and Other Identifying Information: Chapter 16-228
WAC, General pesticide rules. The department is proposing to modify
WAC 16-228-1540 to offer an additional testing option of computerized
or virtual-based pesticide licensing testing through a third-party en-
tity. The current option of paper-based testing would continue to be
offered. Computer-based testing fees, not to exceed $65, will be es-
tablished by contract with a third-party entity and the fee will be
posted on the agency website.

Hearing Location(s): On July 26, 2022, at 9:00 a.m. Microsoft
Teams meeting: Join on your computer or mobile app by the following
link https://teams.microsoft.com/1l/meetup-join/
19%3ameeting MGI4ZjNmMDEtN2N1YSOOOWY3LWEJZWEtMGEFJMDUzNDEOOTV1%40thread
.v2/07
context=%7b%22T71d%22%3a%2211d0e217-264e-400a-8bal0-57dccl27d72d%22%2c%2
201d%22%3a%22838c55c7-cl87-44ae-8de0-2be684cebd4a%22%7d; or call in
(audio only) +1 564-999-2000, Phone Conference ID 600 031 128#. This
public hearing will be held solely over video and teleconference; or
on July 26, 2022, at 2:00 p.m. Microsoft Teams meeting: Join on your
computer or mobile app by the following link https://
teams.microsoft.com/1/meetup-join/
19%3ameeting M2EyZWESYzQtOWMSNSOOODIMLTkSYWQtN2M3YT1jZDc2Z2TEz%40thread
.v2/07
context=%7b%22T71d%22%3a%2211d0e217-264e-400a-8ba0-57dccl27d72d%22%2c%2
201d%22%3a%22838c55c7-cl87-44ae-8de0-2be684cebd4a%22%7d; or call in
(audio only), +1 564-999-2000, Phone Conference ID 612 247 341#. This
public hearing will be held solely over video and teleconference.

Date of Intended Adoption: August 2, 2022.

Submit Written Comments to: Gloriann Robinson, Agency Rules Coor-
dinator, P.O. Box 42560, Olympia, WA 98504-2560, email
wsdarulescommentslagr.wa.gov, fax 360-902-2092, by 5:00 p.m., July 26,
2022.

Assistance for Persons with Disabilities: Contact Maryann Con-
nell, phone 360-902-2012, fax 360-902-2093, TTY 800-833-6388, email
mconnell@agr.wa.gov, by July 19, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department oversees the initial and
continued certification and licensing of pesticide applicators, dealer
managers, consultants, and structural pest inspectors. As part of the
licensing process, the department administers pesticide exams to en-
sure that individuals and businesses that apply, sell, or consult on
pesticide products are sufficiently competent to do so and in a safe
and effective manner.

Currently, exams are offered primarily in paper format at a few
locations on limited dates and are required to be graded and distrib-
uted manually.

The department is proposing to add an option for computer- or
virtual-based testing environments in which applicants can take exams
at professional testing facilities or on other platforms throughout
the state. Offering these exams at more locations and at more conven-
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ient times will make the exam step in the licensing process more effi-
cient, convenient, and accessible for applicants.

To offer this service, the department must utilize a third-party
entity to facilitate access and administration of the certification
exams. Exam administration through these third-party entities, howev-
er, typically costs more than the department's current paper-based ex-
am fee.

The department will continue to offer paper-based testing. Appli-
cants may utilize the paper-based testing option currently available
or may elect to take exams via computer-based or virtual-based plat-
forms at a fee not to exceed $65 per exam. This fee will be establish-
ed in contract with a third-party entity and will be posted to the
Washington state department of agriculture (WSDA) website.

Reasons Supporting Proposal: Over the past several years, pro-
spective licensees and employers have been requesting improved access
to testing services, including more fregquent testing sessions, more
convenient testing locations, and enhanced exam review. Licensing
staff and resources are limited, with testing only available at six
established locations statewide on variable schedules. Computer- or
virtual-based testing through specialized software is a way to effi-
ciently meet the needs of agency customers.

During the 2020 legislative session, the Washington state legis-
lature passed HB 2624. This bill provided the department authority to
contract with a third-party entity to administer the exams and/or the
collection of fees. This rule making provides license applicants with
more testing options than currently provided by the department.

Statutory Authority for Adoption: RCW 15.58.040, 15.58.240,
17.21.030, 17.21.134.

Statute Being Implemented: RCW 15.58.040.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: WSDA, governmental.

Name of Agency Personnel Responsible for Drafting: Kelle Davis,
1111 Washington Street S.E., P.O. Box 42560, Olympia, WA 98504-2560,
360-902-1851; Implementation: Christina Zimmerman, 1111 Washington
Street S.E., P.O. Box 42560, Olympia, WA 98504-2560, 360-902-2150; and
Enforcement: Tim Schultz, 222 North Havana, Suite 203, Spokane, WA
99202, 509-994-0936.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. WSDA
is not a listed agency under RCW 34.05.328 (5) (a) (1) .

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. The department has determined that no small
business economic impact statement is necessary for this rule making.
The department issues pesticide licenses to individuals, not business-
es. Business[es] are not required to pay pesticide exam fees for em-
ployees, and the final responsibility to pay the exam fee falls on the
individual. Therefore, this change has no impact on small businesses.

A copy of the detailed cost calculations may be obtained by con-
tacting Gloriann Robinson, Agency Rules Coordinator, P.0O. Box 42560,
Olympia, WA 98504-2560, phone 360-902-1802, fax 360-902-2092, TTY
800-833-6388, email wsdarulescomments@agr.wa.gov.

June 22, 2022
Robin Schoen-Nessa
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Assistant Director
Pesticide Management Division

0Ts-3898.1

AMENDATORY SECTION (Amending WSR 12-22-015, filed 10/29/12, effective
1/1/13)

WAC 16-228-1540 What are the requirements for pesticide examina-
tions? (1) An examination fee of ((twenty—fivedeottars)) $25 shall be

paid prior to administration of any paper-based pesticide or structur-

al pest inspector license examinations. ( (Fhe—department—reserves—the
e . : ] : 1 ST .

ime+) )

(2) An examination fee of not more than $65 shall be paid prior
to the administration of each computer-based pesticide or structural
pest inspector license examination. If a third-party entity adminis-
ters a computer-based licensing exam, an applicant shall pay the exam
cost established in the vendor's contract with the department, not to
exceed the amount set in this section. The department will post this
exam fee to its website.

(3) The director may administer the pesticide exams, may contract
with an examination or testing vendor to administer the exams, or
both.

(4) The department reserves the right to restrict the number of
applicants taking examinations at any given time.

(5) Any individual who fails any pesticide licensing examination
twice shall be required to wait at least ((feuwrteer)) 14 days before
retaking that examination a third time. Subsequent testing shall be at
the director's discretion.

((3F)) (6) An applicant shall complete the application form for
a pesticide or structural pest inspector license and pay the required
license application fee and testing fee at the time pesticide or
structural pest inspector examinations are given, unless prior ar-
rangements have been made.

((#4r)) (7)) Pesticide and structural pest inspector examination
scores shall not be released by the department until the license ap-
plication fee and testing fee have been paid.

[Statutory Authority: 2012 2nd sp.s. ¢ 7, RCW 17.21.030, 15.58.040,
and chapter 34.05 RCW. WSR 12-22-015, § 16-228-1540, filed 10/29/12,
effective 1/1/13. Statutory Authority: Chapters 17.21, 15.58, 34.05
RCW. WSR 03-22-029, § 16-228-1540, filed 10/28/03, effective 11/28/03.
Statutory Authority: Chapters 15.58, 17.21 RCW. WSR 00-22-073, §
16-228-1540, filed 10/30/00, effective 11/30/00. Statutory Authority:
Chapters 15.54, 15.58 and 17.21 RCW. WSR 99-22-002, § 16-228-1540,
filed 10/20/99, effective 11/20/99.]
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WSR 22-13-001
PROPOSED RULES
DEPARTMENT OF

CHILDREN, YOUTH, AND FAMILIES
[Filed June 1, 2022, 1:30 p.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1).

Title of Rule and Other Identifying Information: For the working
connections and seasonal child care programs, WAC 110-15-0200 Daily
child care rates—Licensed or certified child care centers and DCYF
contracted seasonal day camps.

Hearing Location(s): On July 5, 2022, telephonic. Make oral com-
ments by calling 360-522-2826 and leaving a voicemail that includes
the comment and an email or physical mailing address where department
of children, youth, and families (DCYF) will send its response. Com-
ments received through and including July 5, 2022, will be considered.

Date of Intended Adoption: July 6, 2022.

Submit Written Comments to: DCYF rules coordinator, email
dcyf.rulescoordinator@dcyf.wa.gov, https://dcyf.wa.gov/practice/
policy-laws-rules/rule-making/participate/online, by July 5, 2022.

Assistance for Persons with Disabilities: Contact DCYF rules co-
ordinator, email dcyf.rulescoordinator@dcyf.wa.gov, by July 1, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The proposed rule increases the working
connections child care (WCCC) program rates paid to child care centers
for enrolled WCCC-eligible children beginning July 1, 2022. The pro-
posal also makes a technical correction to the designated age range
for infants.

Reasons Supporting Proposal: Section 229 (5) (d), chapter 297,
Laws of 2022, authorized a 16 percent subsidy base rate enhancement
for child care centers for fiscal year 2023. The proposed rule fully
implements the authorized enhancement.

Statutory Authority for Adoption: RCW 43.216.055 and 43.216.065.

Statute Being Implemented: Section 229 (5) (d), chapter 297, Laws
of 2022.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DCYF, governmental.

Name of Agency Personnel Responsible for Drafting: Toni Sebas-
tian, 206-200-0824; Implementation and Enforcement: DCYF, statewide.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. DCYF
is not among the agencies listed as required to comply with RCW
34.05.328 (5)[(a)] (i). Further, DCYF does not voluntarily make that
section applicable to the adoption of these rules.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules set or adjust fees
under the authority of RCW 19.02.075 or that set or adjust
fees or rates pursuant to legislative standards, including
fees set or adjusted under the authority of RCW 19.80.045.

June 1, 2022
Brenda Villarreal
Rules Coordinator
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OTS-3695.2

AMENDATORY SECTION effective

3/6/22)

filed 2/3/22,

(Amending WSR 22-05-007,

WAC 110-15-0200 Daily child care rates—Licensed or certified
child care centers and DCYF contracted seasonal day camps. (1) Base
rate. Effective July 1, ((286234)) 2022, the child care subsidy rates
paid to licensed or certified child care centers or DCYF contracted
seasonal day camps are:

Preschool
Infants (30 mos. - 6 yrs not School-age
((One-meonth)) Birth - Toddlers attending kindergarten (5 - 12 yrs attending
11 mos.) (12 - 29 mos.) or school) kindergarten or school)
Region 1 Full-Day  (($41-40)) $48.02  (($37:50)) $43.50  (($34:20)) $39.67 (($33-75)) $39.15
Half-Day (($20-70)) $24.01  (($+875)) $21.75 (($+710)) $19.84 (($1+6:88)) $19.58
Spokane County  Full-Day (($59-09)) $68.54  (($4%73)) $55.37 (($44:95)) $52.14 (($34-99)) $40.59
Half-Day (($29:55)) $34.27  (($23-8%)) $27.69 (($2248)) $26.07 (($+7-50)) $20.30
Region 2 Full-Day  (($48:00)) $55.68  (($36:59)) $42.44  (($36:50)) $42.34 (($27-36)) $31.74
Half-Day (($24-00)) $27.84  (($1830)) $21.22 (($+825)) $21.17 (($13-68)) $15.87
Region 3 Full-Day  (($76:36)) $88.58  (($68-41)) $79.36  (($57-66)) $66.89 (($43-64)) $50.62
Half-Day (($3818)) $44.29  (($34:21)) $39.68 (($28-83)) $33.45 (($2+82)) $25.31
Region 4 Full-Day  (($95:73)) $111.05 (($79-55)) $92.28  (($74-82)) $83.31 (($45-00)) $52.20
Half-Day (($47-87)) $55.53  (($39-78)) $46.14 (($35:91)) $41.66 (($22-50)) $26.10
Region 5 Full-Day  (($62:55)) $72.56  (($54-14)) $62.80  (($48-08)) $55.77 (($35-00)) $40.60
Half-Day (($3128)) $36.28  (($27-67)) $31.40 (($24-64)) $27.89 (($+7-50)) $20.30
Region 6 Full-Day  (($57-00)) $66.12  (($5+-00)) $59.16  (($47-00)) $54.52 (($35-91)) $41.66
Half-Day (($28-50)) $33.06  (($25-59)) $29.58 (($23-50)) $27.26 (($+7-96)) $20.83

(a) Centers in Clark County are paid Region 3 rates.

(b) Centers in Benton, Walla Walla, and Whitman counties are paid
Region 6 rates.

(2) WAC 110-300-0005 and 110-300-0356 allow providers to care for
children from birth up to and including the end of their eligibility
period after their 13th birthday.

(3) Providers must obtain child-specific and time-limited excep-
tions from DCYF to provide care for children outside the age listed on
the center's license.

(4) If providers are granted an exception to care for a child who
is 13 years old or older at application or reapplication:

(a) The payment rate is the same as subsection (1) of this sec-
tion, and the five through 12 year age range column is used for com-
parison; and

(b) The children must meet the special needs requirement descri-
bed in WAC 110-15-0220.

[Statutory Authority: RCW 43.216.055 and 43.216.065. WSR 22-05-007, §
110-15-0200, filed 2/3/22, effective 3/6/22; WSR 20-15-161, §
110-15-0200, filed 7/22/20, effective 8/22/20; WSR 19-12-058, §

110-15-0200, filed 5/31/19, effective 7/1/19. WSR 18-14-078, recodi-
fied as § 110-15-0200, filed 6/29/18, effective 7/1/18. Statutory Au-
thority: RCW 43.215.060, 43.215.070 and 2017 3rd sp.s. c 1. WSR

17-21-077, § 170-290-0200, filed 10/16/17, effective 11/16/17. Statu-
tory Authority: RCW 43.215.070, chapter 43.215 RCW. WSR 16-19-107, §
170-290-0200, filed 9/21/16, effective 10/22/16. Statutory Authority:
RCW 43.215.060, 43.215.070, and chapter 43.215 RCW. WSR 16-09-059, §
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170-290-0200, filed 4/15/16, effective 5/16/16; WSR 14-24-070, §
170-290-0200, filed 11/26/14, effective 1/1/15; WSR 14-20-088, §
170-290-0200, filed 9/29/14, effective 10/30/14; WSR 14-12-050, §
170-290-0200, filed 5/30/14, effective 6/30/14; WSR 13-21-113, §
170-290-0200, filed 10/22/13, effective 11/22/13. Statutory Authority:
Chapter 43.215 RCW. WSR 12-21-008, § 170-290-0200, filed 10/5/12, ef-
fective 11/5/12. Statutory Authority: RCW 43.215.070, 43.215.060 and
chapter 43.215 RCW. WSR 12-11-025, § 170-290-0200, filed 5/8/12, ef-
fective 6/8/12. Statutory Authority: RCW 43.215.060, 43.215.070, 2006
c 265, and chapter 43.215 RCW. WSR 09-22-043, § 170-290-0200, filed
10/28/09, effective 12/1/09. WSR 08-08-047, recodified as §
170-290-0200, filed 3/27/08, effective 3/27/08. Statutory Authority:
RCW 74.04.050, 74.12.340, 74.13.085, and 2005 c 518 § 207(3). WSR
05-20-051, § 388-290-0200, filed 9/30/05, effective 11/1/05. Statutory
Authority: RCW 74.04.050, 74.12.340, 74.13.085, and 2003 1st sp.s. c
25. WSR 04-08-021 and 04-08-134, § 388-290-0200, filed 3/29/04 and
4/7/04, effective 5/28/04. Statutory Authority: RCW 74.04.050,
74.13.085. WSR 02-12-069, § 388-290-0200, filed 5/31/02, effective
7/1/02. Statutory Authority: RCW 74.04.050 and C.F.R. Parts 98 and 99
(Child Care Development Fund Rules). WSR 02-01-135, § 388-290-0200,
filed 12/19/01, effective 1/19/02.]
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WSR 22-13-026
PROPOSED RULES

DEPARTMENT OF ECOLOGY
[Order 21-06—Filed June 3, 2022, 2:17 p.m.]

Continuance of WSR 22-11-067.

Preproposal statement of inquiry was filed as WSR 21-16-111.

Title of Rule and Other Identifying Information: The rule making
is proposing new chapter 173-446 WAC, Climate Commitment Act program.
The purpose of this new chapter is to establish and implement the pro-
grammatic framework in the Climate Commitment Act (Greenhouse gas
(GHG) emissions—Cap-and-invest program, E2SSB 5126, chapter 316, Laws
of 2021, codified as chapter 70A.65 RCW).

This CR-102 continuance filing:

. Extends the comment period to July 15, 2022; and
. Announces the availability of a revised preliminary regulatory
analysis that corrects a previous calculation error.

The proposed rule language was not changed as part of this con-
tinuance.

For more information on this rule making, including hearing dates
and proposed rule language, visit https://ecology.wa.gov/Regulations-
Permits/Laws-rules-rulemaking/Rulemaking/WAC-173-446.

Date of Intended Adoption: September 29, 2022.

Submit Written Comments to: Joshua Grice, Send US mail to: De-
partment of Ecology, Air Quality Program, P.O. Box 47600, Olympia, WA
98504-7600; or send parcel delivery services to: Department of Ecolo-
gy, Air Quality Program, 300 Desmond Drive S.E., Lacey, WA 98503,
email ecyreclimaterules@ecy.wa.gov, online https://
ag.ecology.commentinput.com/?id=6Nx2J, by July 15, 2022.

Assistance for Persons with Disabilities: Contact ecology ADA co-
ordinator, phone 360-407-6831, for Washington relay service or TTY
call 711 or 877-833-6341, email ecyADAcoordinator@ecy.wa.gov, visit
https://ecology.wa.gov/accessibility for more information, by June 16,
2022.

Statutory Authority for Adoption: RCW 70A.65.220 Adoption of
rules.

Statute Being Implemented: RCW 70A.65.060 through 70A.65.210
(Climate Commitment Act—Cap and invest program) .

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of ecology, governmental.

Name of Agency Personnel Responsible for Drafting: Kay Shirey,
Lacey, Washington, 564-200-2372; Implementation and Enforcement: Luke
Martland, Lacey, Washington, 360-764-3666.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Joshua
Grice, Department of Ecology, Air Quality Program, P.0O. Box 47600,
Olympia, WA 98504-7600, phone 360-280-6566, for Washington relay serv-
ice or TTY call 711 or 877-833-6341, email
ecyreclimaterules@ecy.wa.gov, the cost-benefit analysis is included in
the revised preliminary regulatory analysis. This revised report cor-
rects a previous calculation error that resulted in overestimation of
costs and benefits, each by the same amount. In the previous version
of this report, allowance prices were inadvertently applied to no cost
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allowances, resulting in identically higher allowance purchase costs
and allowance market revenues. This correction does not result from a
change in the proposed rule language, and does not impact net benefits
or the conclusions. The revised preliminary regulatory analysis is
available at https://ecology.wa.gov/Regulations-Permits/Laws-rules-
rulemaking/Rulemaking/WAC-173-446.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The revised preliminary regulatory
analysis includes corrected calculations to costs and benefits; the
small business economic impact statement (SBEIS) was also revised to
be consistent with these corrected calculations. The revised prelimi-
nary regulatory analysis is available at https://ecology.wa.gov/
Regulations-Permits/Laws-rules-rulemaking/Rulemaking/WAC-173-446.

The following explanation of exemptions is unchanged from the
original CR-102 filing (WSR 22-11-067).

The analyses required under the Regulatory Fairness Act (RFA),
and their inclusion in an SBEIS, are based on whether the proposed
rule would impose compliance costs on small businesses. A rule is oth-
erwise exempt from these analyses under RCW 19.85.025(4).

Based on available information, we did not identify any small
businesses that would be covered entities and therefore required to
comply with the proposed rule. The average business that is likely to
be a covered entity under the proposed rule employs 19,273 people.
However, we do not have full information concerning all potential cov-
ered entities. For example, about half of the 50-60 expected electric
power entities (EPEs) that would potentially start reporting under re-
cent amendments to the GHG reporting rule (chapter 173-441 WAC), would
also be covered entities. Based on the size of other covered entities,
we do not expect these EPEs to be small businesses.

While it may be reasonable to assume that EPEs are all large
businesses, we cannot be certain of all their attributes. This is par-
ticularly true for EPEs for which we have uncertainty about emissions
levels. Due to uncertainty about the employment attributes of electric
power entities, we chose to complete a SBEIS and complete work re-
quired under the RFA, to understand potential disproportion in the im-
pacts of the proposed rule.

As the RFA requires analyses specifically related to employment
impacts and price or output impacts (as they play into revenue and
profits), we also determined this analysis would be the most appropri-
ate space to discuss macroeconomic modeling we performed to understand
the potential impacts of the proposed rule.

June 3, 2022
Heather R. Bartlett
Deputy Director
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WSR 22-13-045
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed June 7, 2022, 2:45 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-03-057.

Title of Rule and Other Identifying Information: WAC 182-51-0050
Authority and purpose, 182-51-0100 Definitions, 182-51-0200 Reporting
entity registration, 182-51-0300 Health carriers—Cost utilization da-
ta reporting, 182-51-0400 Pharmacy benefit managers—Data reporting,
182-51-0600 Manufacturers—Data and price reporting, 182-51-1200 Ex-
tension of deadlines, and 182-51-1600 Process to appeal determination
of a violation and assessed fines.

Hearing Location(s): On July 26, 2022, at 10:00 a.m. In response
to the coronavirus disease 2019 (COVID-19) public health emergency,
the health care authority (HCA) continues to hold public hearings vir-
tually without a physical meeting place. This promotes social distanc-
ing and the safety of Washington state residents. To attend the virtu-
al public hearing, you must register in advance https://
us02web.zoom.us/webinar/register/WN okdBEytITLCb2dmAjv3rBA. If the
link above opens with an error message, please try using a different
browser. After registering, you will receive a confirmation email con-
taining information about joining the public hearing.

Date of Intended Adoption: Not sooner than July 27, 2022.

Submit Written Comments to: HCA Rules Coordinator, P.O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
by July 26, 2022, by 11:59 p.m.

Assistance for Persons with Disabilities: Contact HCA rules coor-
dinator, phone 360-725-1306, fax 360-586-9727, telecommunication([s]
relay service 711, email arc@hca.wa.gov, by July 15, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The agency is amending sections of
chapter 182-51 WAC, the drug price transparency program, to increase
program clarity by adding definitions and rewording requirements.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160,
43.71C.110.

Statute Being Implemented: RCW 41.05.021, 41.05.160, 43.71C.110.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Brian Jensen,
P.0O. Box 42716, Olympia, WA 98504-2716, 360-725-0815; Implementation
and Enforcement: Julie Colacurcio, P.O. Box 45502, Olympia, WA
98504-5502, 360-725-9585.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:
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Is exempt under RCW 19.85.025(3) as the rule content is explicit-
ly and specifically dictated by statute.

June 7, 2022
Wendy Barcus
Rules Coordinator

OTS-3573.4

Chapter 182-51 WAC
( (PRESCRIPTION)) DRUG ((PREICING)) PRICE TRANSPARENCY PROGRAM

AMENDATORY SECTION (Amending WSR 20-19-079, filed 9/15/20, effective
10/16/20)

WAC 182-51-0050 Authority and purpose. (1) Under the authority
of chapter 43.71C RCW, this chapter implements the Washington ( (pre—

seription)) drug ((prieins)) price transparency program.
(2) The purpose of the Washlngton ( (preseriptior)) drug ((prie-—

ing)) price transparency program is to ((previde netieceanddiselesure
ef—dnformation)) improve transparency relating to the cost and ((prie-

ing)) price of prescription drugs ((im—erder)) to provide accountabil-
ity to the state for rising drug costs and a consumer's ability to af-
ford prescription drugs ( (prieing)).

(3) The authority publishes a data submission guide to the au-
thority's website, detailing the data elements to report as required
by chapter 43.71C RCW, and how to submit the data.

[Statutory Authority: RCW 41.05.021, 41.05.160 and 2019 c 334. WSR
20-19-079, § 182-51-0050, filed 9/15/20, effective 10/16/20.]

AMENDATORY SECTION (Amending WSR 21-18-046, filed 8/25/21, effective
9/25/21)

WAC 182-51-0100 Definitions. For the purposes of this chapter:
(1) "Authority" means the health care authority.
(2) "Calendar days" means the same as in WAC 182-526-0010.

(3) "Calendar year" means the period from January lst to December
31st of each year.
(4) "Confidential information" means information collected by the

authority according to RCW 43.71C.020 through 43.71C.080, which is not
subject to public disclosure under chapter 42.56 RCW and must be held
confidential by all data recipients, according to WAC 182-51-0900.

(5) "Course of treatment" means the duration of the actual admin-
istration of a drug to treat a condition.

(6) "Covered drug" means any prescription drug that:

(a) A covered manufacturer intends to introduce to ((£he)) market

( (aWashingten—state)) at a wholesale acguisition cost of ((tear—thou—
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saad—dettars)) $10,000 or more for a course of treatment lasting less
than one month or a ((Ehirty-day)) 30-day supply, whichever period is
longer; or

(b) Meets all of the following:

(1) ((Fs—eurrentty—on—the)) Has been introduced to market ( (&=
Washington—state) ) s

(ii) Is manufactured by a covered manufacturer; and

(iii) Has a wholesale acquisition cost of more than ((emre—hundred
dettars)) $100 for a course of treatment lasting less than one month
or a ((¥hirty—day)) 30-day supply, and, taking into account only price
increases that take effect on or after October 1, 2019, the manufac-
turer increases the wholesale acquisition cost such that:

(A) The new wholesale acguisition cost is ((&wenty)) 20 percent
higher than the wholesale acquisition cost on the same day of the
month, ((Ewedtwe)) 12 months before the date of the proposed increase;
or

(B) The new wholesale acquisition cost is ((f+ft¥)) 50 percent
higher than the wholesale acquisition cost on the same day of the
month, ((Ehirty—six)) 36 months before the date of the proposed in-
crease.

((#6r)) (1) "Covered manufacturer" means a person, corporation or
other entity engaged in the manufacture of prescription drugs sold in
or into Washington state. "Covered manufacturer" does not include a
private label distributor or retail pharmacy that sells a drug under
the retail pharmacy's store label, or a prescription drug repackager.

((HF)) (8) "Data"™ means all data provided to the authority under
RCW 43.71C.020 through 43.71C.080 and any analysis prepared by the au-
thority.

((48F)) (9) "Data recipient" means an individual or entity au-
thorized to receive data under RCW 43.71C.100.

((#%)) (10) "Data submission guide" means the document that
identifies the data required under chapter 43.71C RCW, and provides
instructions for submitting this data to the authority, including
guidance on required format for reporting, for each reporting entity.

((3+0)) (11) "Food and drug administration (FDA) approval date"
means the deadline for the FDA to review applications for new drugs or
new biologics after the new drug application or biologic application
is accepted by the FDA as complete in accordance with the Prescription
Drug User Fee Act of 1992 (106 Stat. 4491; P.L. 102-571).

((++r)) (12) "Health plan," "health carrier," and "carrier" mean
the same as in RCW 48.43.005.

((3=r)) (13) "Introduced to market" or "introduce to market"
means ( (marketed)) to make available for purchase in Washington state.

((3>)) (14) "Pharmacy benefit manager" means the same as de-
fined in RCW ( (£5-346-610)) 48.200.020.

((+4>)) (15) "Pharmacy services administrative organization"
means an entity that:

(a) Contracts with a pharmacy to act as the pharmacy's agent with
respect to matters involving a pharmacy benefit manager, third-party
payor, or other entities, including negotiating, executing, or admin-
istering contracts with the pharmacy benefit manager, third-party pay-
or, or other entities; and

(b) Provides administrative services to pharmacies.

((+5>r)) (16) "Pipeline drug" means a drug or biologic product
( (eortaining—a newmeteewtar—entity)), not yet approved by the Food
and Drug Administration, for which a manufacturer intends to seek ini-
tial approval from the Food and Drug Administration under an original

Certified on 6/30/2022 [ 11 ] WSR Issue 22-13 - Proposed



Washington State Register, Issue 22-13 WSR 22-13-045

new drug application under 21 U.S.C. Sec. 355(b) or under a biologics
license application under 42 U.S.C. Sec. 262 ((to—be—marketed—inWash—
rgteon——state) ) .

((+6))) (17) "Prescription drug" means a drug regulated under
chapter 69.41 or 69.50 RCW that is prescribed for outpatient use and
distributed in a retail setting, including generic, brand name, spe-
cialty drugs, and biological products.

((3++H-)) (18) "Private label distributor" means a firm that does
not participate in the manufacture or processing of a drug but instead
markets and distributes under its own trade name, and labels a drug
product made by someone else.

((=+2y)) (19) "Public domain" means information that is available
to the general public, whether through internet search, Freedom of In-
formation Act request, or through purchase or subscription, and in-
cludes information submitted to or reviewed by the Food and Drug Ad-
ministration, information contained in financial statements, and in-
formation published or otherwise made available through drug informa-
tion resources. "Public domain" does not include trade secrets as de-
fined by RCW 19.108.010 and information protected by copyright law.

(20) "Qualifying price increase" means a price increase described
in subsection ((453)) (6) (b) of this section.

((+5%y)) (21) "Rebate" means negotiated price concessions, dis-
counts, however characterized, that accrue directly or indirectly to a
reporting entity in connection with utilization of prescription drugs
by reporting entity members including, but not limited to, rebates,
administrative fees, market share rebates, price protection rebates,
performance-based price concessions, volume-related rebates, other
credits, and any other negotiated price concessions or discounts that
are reasonably anticipated to be passed through to a reporting entity
during a coverage year, and any other form of price concession prear-
ranged with a covered manufacturer, dispensing pharmacy, pharmacy ben-
efit manager, rebate aggregator, group purchasing organization, or
other party which are paid to a reporting entity and are directly at-
tributable to the utilization of certain drugs by reporting entity
members.

((420))) (22) "Reporting entity" means carriers, covered manufac-
turers, health carriers, health plans, pharmacy benefit managers, and
pharmacy services administrative organizations, which are required to
or voluntarily submit data according to chapter 43.71C RCW.

((#21F)) (23) "Wholesale acquisition cost" means, with respect to
a prescription drug, the manufacturer's list price for the drug to
wholesalers or direct purchasers in the United States, excluding any
discounts, rebates, or reductions in price, for the most recent month
for which the information is available, as reported in wholesale ac-
quisition cost guides or other publications ((ef)) containing pre-

scription drug ((prieing)) prices.

[Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 21-18-046, §
182-51-0100, filed 8/25/21, effective 9/25/21. Statutory Authority:
RCW 41.05.021, 41.05.160, 43.71C.010, 43.71C.050, 43.71C.100, and
43.71C.110. WSR 21-10-008, § 182-51-0100, filed 4/22/21, effective
5/23/21. Statutory Authority: RCW 41.05.021, 41.05.160 and 2019 c 334.
WSR 20-19-079, § 182-51-0100, filed 9/15/20, effective 10/16/20.]
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AMENDATORY SECTION (Amending WSR 20-19-079, filed 9/15/20, effective
10/16/20)

WAC 182-51-0200 Reporting entity registration. (1) ( (Ne—tater
thanr—August—Ist—eof—eaech—yeary)) A reporting entity must register with
the authority and provide the required contact information as defined
in the applicable data submission guide. Reregistration is required
only if ((there—ds—a—~ehange—in)) the contact information previously
provided has changed.

(2) It is the responsibility of the reporting entity to maintain
current and accurate contact information with the authority.

(3) Failure to register and provide or maintain accurate contact
information with the authority may result in a reporting entity's in-
ability to submit required data in compliance with this chapter.

[Statutory Authority: RCW 41.05.021, 41.05.160 and 2019 c 334. WSR
20-19-079, § 182-51-0200, filed 9/15/20, effective 10/16/20.]

AMENDATORY SECTION (Amending WSR 20-19-079, filed 9/15/20, effective
10/16/20)

WAC 182-51-0300 Health carriers—Cost utilization data report-
ing. (1) No later than October 16, 2020, a health carrier must submit
to the authority the prescription drug cost and utilization data for
calendar years 2018 and 2019, for each health plan it offered in Wash-
ington state in calendar years 2018 and 2019, following the guidelines
set in the authority's applicable data submission guide.

(2) Beginning October 1, 2021, and no later than October 1lst an-
nually thereafter, a health carrier must submit to the authority the
prescription drug cost and utilization data for the previous calendar
year for each health plan it offered in Washington state, following
the guidelines set in the authority's applicable data submission
guide.

(3) A carrier may voluntarily submit the data described in sub-
section (1) of this section for ((amy)) other health plans it adminis-
ters such as employer-sponsored, self-funded health plans; Taft-Hart-
ley trust health plans; worker's compensation plans; medicare Part D
plans; ((ex)) medicare advantage plans ((+t=—administers)); or medicaid
managed care plans.

(4) The authority may assess fines for not complying with the re-
quirements in this section. See WAC 182-51-1100.

[Statutory Authority: RCW 41.05.021, 41.05.160 and 2019 c 334. WSR
20-19-079, § 182-51-0300, filed 9/15/20, effective 10/16/20.]

AMENDATORY SECTION (Amending WSR 20-19-079, filed 9/15/20, effective
10/16/20)

WAC 182-51-0400 Pharmacy benefit managers—Data reporting. (1)
No later than March 1st of each year, a pharmacy benefit manager must
submit to the authority all data specified in RCW 43.71C.030, follow-
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ing the guidelines set in the authority's applicable data submission
guide.

(2) The authority may examine or audit a pharmacy benefit manag-
er's financial records to ensure the information submitted under this
section is accurate. Information the authority acquires in an examina-
tion of financial records according to this subsection is treated as
proprietary and confidential. The information collected according to
this subsection is not subject to public disclosure under chapter
42 .56 RCW.

(3) A pharmacy benefit manager may voluntarily submit the data
described in subsection (1) of this section for ((amy)) other health
plans it administers such as employer-sponsored, self-funded health
plans; Taft-Hartley trust health plans; worker's compensation plans;
medicare Part D plans; ((e¥)) medicare advantage plans ((Ht—adminis—
£e¥s)); or medicaid managed care plans.

(4) The information submitted according to this section is not
subject to public disclosure under chapter 42.56 RCW.

(5) The agency may assess fines for not complying with the re-
gquirements in this section. See WAC 182-51-1100.

[Statutory Authority: RCW 41.05.021, 41.05.160 and 2019 c 334. WSR
20-19-079, § 182-51-0400, filed 9/15/20, effective 10/16/20.]

AMENDATORY SECTION (Amending WSR 21-10-008, filed 4/22/21, effective
5/23/21)

WAC 182-51-0600 Manufacturers—Data and price reporting. (1) On
or before December 31, 2020, a covered manufacturer must submit to the
authority all data specified in RCW 43.71C.050 and 43.71C.070, follow-
ing the guidelines set in the authority's applicable data submission
guide for each new covered drug introduced to market, or a covered
drug that had a qualifying price increase between and including Octo-
ber 1, 2019, and October 15, 2020.

(2) Beginning October 16, 2020, a covered manufacturer must sub-
mit to the authority all data specified in RCW 43.71C.050 and
43.71C.070, following the guidelines set in the authority's applicable
data submission guide, for each covered drug as follows:

(a) Sixty days in advance of a qualifying price((s)) increase for
a covered drug ( (marketedin Washingten state)) already introduced to
market; or

(b) Within ((£kirty)) 30 days of a new covered drug introduced to
market ((inWashingten state)).

(3) For any drug approved under section 505(j) of the federal
Food, Drug, and Cosmetic Act as it existed on August 18, 2020, or a
biosimilar approved under section 351 (k) of the federal Public Health
Service Act as it existed on August 18, 2020, if submitting data in
accordance with subsection (2) (a) of this section is not possible
((sizety)) 60 days before the price increase, that submission must be
made as soon as known but no later than the date of the price in-
crease.

(4) The information submitted according to this section is not
subject to public disclosure under chapter 42.56 RCW.

(5) The authority may assess fines for not complying with the re-
quirements in this section. See WAC 182-51-1100.
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[Statutory Authority: RCW 41.05.021, 41.05.160, 43.71C.010,
43.71C.050, 43.71C.100, and 43.71C.110. WSR 21-10-008, & 182-51-0600,
filed 4/22/21, effective 5/23/21. Statutory Authority: RCW 41.05.021,
41.05.160 and 2019 c 334. WSR 20-19-079, § 182-51-0600, filed 9/15/20,
effective 10/16/20.]

AMENDATORY SECTION (Amending WSR 20-19-079, filed 9/15/20, effective
10/16/20)

WAC 182-51-1200 Extension of deadlines. (1) The authority may
grant:

(a) An extension of time to a reporting requirement deadline; or

(b) Permission to correct a previously submitted ((gats)) and ac-
cepted report.

(2) Extensions.

(a) A reporting entity may request an extension of time for sub-
mitting a report or the resubmission of a report due to extenuating
circumstances affecting the reporting entity's ability to submit the
data by the deadline.

(b) The request for an extension must contain a detailed explana-
tion as to the reason the reporting entity is unable to meet the re-
porting requirements for that period.

(c) A reporting entity must submit a request for an extension to
the authority at least ((fkhirty)) 30 calendar days before the applica-
ble reporting deadline unless the requestor is unable to meet this
deadline due to circumstances beyond the reporting entity's control.
If unable to meet this deadline, the reporting entity must notify the
authority in writing as soon as the reporting entity determines that
an extension is necessary.

(d) The authority may approve a request for an extension for a
period of time based on the specific circumstances or other extenuat-
ing circumstances. The authority provides written notification of the
approval or denial to the requestor within ((fi+fteern)) 15 calendar
days from when the authority receives the request from the reporting
entity. If the authority does not approve a request for an extension,
the written notification includes the reason for the denial.

(e) A reporting entity may not appeal the authority's decision to
deny an extension.

[Statutory Authority: RCW 41.05.021, 41.05.160 and 2019 c 334. WSR
20-19-079, § 182-51-1200, filed 9/15/20, effective 10/16/20.]

AMENDATORY SECTION (Amending WSR 20-19-079, filed 9/15/20, effective
10/16/20)

WAC 182-51-1600 Process to appeal determination of a violation

and assessed fines. (1) Each reporting entity to whom the authority
issues a preliminary notice of a violation and fine(s) may request
((eme)) an informal dispute resolution conference under WAC
182-51-1700.

(2) If the reporting entity requests an informal dispute resolu-
tion conference under WAC 182-51-1700, the reporting entity must com-
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plete the informal dispute resolution process before requesting an ad-
ministrative hearing.

(3) In lieu of an informal dispute resolution conference, the re-
porting entity may request a formal appeal under WAC 182-51-1800 in
writing, in a manner that provides proof of receipt, within ((twenty—
eight)) 28 calendar days after receipt of the preliminary notice of
violation and fine(s). Upon receipt ((fex)) of the reporting entity's
request, the authority issues a final notice of violation and fine(s)
with an explanation of the reporting entity's administrative hearing
rights under WAC 182-51-1800.

(4) If the reporting entity does not request an informal dispute
resolution conference or formal appeal within ( (Ewemty—eight)) 28 cal-
endar days after receipt of the preliminary notice of violation and
fine(s), the authority issues a final notice of violation with an ex-

planation of the reporting entity's administrative hearing rights un-
der WAC 182-51-1800.

[Statutory Authority: RCW 41.05.021, 41.05.160 and 2019 c 334. WSR
20-19-079, § 182-51-1600, filed 9/15/20, effective 10/16/20.]
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WSR 22-13-047
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed June 8, 2022, 7:28 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-09-051.

Title of Rule and Other Identifying Information: Dental-related
services—Covered—Preventative, WAC 182-535-1082.

Hearing Location(s): On July 26, 2022, at 10:00 a.m. In response
to the coronavirus disease 2019 (COVID-19) public health emergency,
the health care authority (HCA) continues to hold public hearings vir-
tually without a physical meeting place. This promotes social distanc-
ing and the safety of the residents of Washington state. To attend the
virtual public hearing, you must register in advance https://
us02web.zoom.us/webinar/register/WN okdBEytITLCb2dmAjv3rBA. If the
link above opens with an error message, please try using a different
browser. After registering, you will receive a confirmation email con-
taining information about joining the public hearing.

Date of Intended Adoption: Not sooner than July 27, 2022.

Submit Written Comments to: HCA Rules Coordinator, P.O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
by July 26, 2022, by 11:59 p.m.

Assistance for Persons with Disabilities: Contact Johanna Larson,
phone 360-725-1349, fax 360-586-9727, telecommunication[s] relay serv-
ice 711, email Johanna.larson@hca.wa.gov, by July 8, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The agency 1is amending this rule to add
language back in that was inadvertently struck in the final CR-103P
rule text in WSR 21-14-055, effective August 2, 2021. The agency held
a public hearing and agreed to a request to not strike subsection (5)
regarding tobacco/nicotine cessation counseling for the control and
prevention of oral disease. The agency covers tobacco/nicotine cessa-
tion counseling for pregnant women only. See WAC 182-531-1720. The
agency agreed; however, the final rule text filed under WSR 21-14-055,
effective August 2, 2021, inadvertently had subsection (5) struck out.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Valerie Freu-
denstein, P.O. Box 42716, Olympia, WA 98504-2716, 360-725-1344; Imple-
mentation and Enforcement: Pixie Needham, P.0O. Box 45079, Olympia, WA
98504-5079, 360-725-9967.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
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costs were calculated. The proposed rule does not impose a dispropor-
tionate cost impact on businesses.

June 8, 2022
Wendy Barcus
Rules Coordinator

0Ts-3801.1

AMENDATORY SECTION (Amending WSR 21-14-055, filed 7/1/21, effective
8/1/21)

WAC 182-535-1082 Covered—Preventive services. Clients descri-
bed in WAC 182-535-1060 are eligible for the dental-related preventive
services listed in this section, subject to coverage limitations and
client-age requirements identified for a specific service.

(1) Prophylaxis. The medicaid agency covers prophylaxis as fol-
lows. Prophylaxis:

(a) Includes scaling and polishing procedures to remove coronal
plaque, calculus, and stains when performed on tooth structures and
implants.

(b) Is limited to once every:

(1) Six months for clients:

(A) Age ((etghteern)) 18 and younger; or

(B) Of any age residing in an alternate living facility or nurs-
ing facility;

(ii) Twelve months for clients age ((pimeteen)) 19 and older.

(c) Is reimbursed according to (b) of this subsection when the
service is performed:

(i) At least six months after periodontal scaling and root plan-
ing, or periodontal maintenance services, for clients:

(A) Age ((£hirteen)) 13 through ((eighteern)) 18; or

(B) Of any age residing in an alternate living facility or nurs-
ing facility; or

(ii) At least ((¥wedtwe)) 12 months after periodontal scaling and
root planing, periodontal maintenance services, for clients age
( (atneteen)) 19 and older.

(d) Is not reimbursed separately when performed on the same date
of service as periodontal scaling and root planing, periodontal main-
tenance, gingivectomy, gingivoplasty, or scaling in the presence of
generalized moderate or severe gingival inflammation.

(e) Is covered for clients of the developmental disabilities ad-
ministration of the department of social and health services (DSHS)
according to (a), (c), and (d) of this subsection and WAC
182-535-1099.

(2) Topical fluoride treatment. The agency covers the following
per client, per provider or clinic:

(a) Fluoride rinse, foam or gel, fluoride wvarnish, including dis-
posable trays, three times within a ((twelve-month)) 1l2-month period
with a minimum of ((ere—hundred—+tern)) 110 days between applications
for clients:

(i) Age six and younger;

(ii) During orthodontic treatment.
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(b) Fluoride rinse, foam or gel, fluoride varnish, including dis-
posable trays, two times within a ((twelwve—moenth)) l1l2-month period
with a minimum of ((ere—hundred—seventy)) 170 days between applica-
tions for clients:

(1) From age seven through ((etghteer)) 18; or

(ii) Of any age residing in alternate living facilities or nurs-
ing facilities.

(c) Fluoride rinse, foam or gel, fluoride varnish, including dis-
posable trays, for clients age ((aimeteern)) 19 and older, once within
a ((ewetwve—month)) l1l2-month period.

(d) Additional topical fluoride applications only on a case-by-
case basis and when prior authorized.

(e) Topical fluoride treatment for clients of the developmental
disabilities administration of DSHS according to WAC 182-535-1099.

(3) Silver diamine fluoride.

(a) The agency covers silver diamine fluoride as follows:

(1) When used for stopping the progression of caries or as a top-
ical preventive agent;

(ii) Allowed two times per client per tooth in a ( (twelve—month))
12-month period; and

(iii) Cannot be billed with interim therapeutic restoration on
the same tooth when arresting caries or as a preventive agent.

(b) The dental provider or office must have a signed informed
consent form on file for each client receiving a silver diamine fluo-
ride application. The form must include the following:

(1) Benefits and risks of silver diamine fluoride application;

(ii) Alternatives to silver diamine fluoride application; and

(iii) A color photograph example that demonstrates the post-pro-
cedure blackening of a tooth with silver diamine fluoride application.

(4) Oral hygiene instruction. Includes instruction for home care
such as tooth brushing technique, flossing, and use of oral hygiene
aids. Oral hygiene instruction is included as part of the global fee
for prophylaxis for clients age nine and older. The agency covers in-
dividualized oral hygiene instruction for clients age eight and young-
er when all of the following criteria are met:

(a) Only once per client every six months within a ( (twetve—
menth)) l12-month period.

(b) Only when not performed on the same date of service as pro-
phylaxis or within six months from a prophylaxis by the same provider
or clinic.

(c) Only when provided by a licensed dentist or a licensed dental
hygienist and the instruction is provided in a setting other than a
dental office or clinic.

(5) Tobacco/nicotine cessation counseling for the control and
prevention of oral disease. The agency covers tobacco/nicotine cessa-
tion counseling for pregnant individuals only. See WAC 182-531-1720.

(6) Sealants. The agency covers:

(a) Sealants for clients age ((&wernty)) 20 and younger and cli-
ents any age of the developmental disabilities administration of DSHS.

(b) Sealants once per tooth:

(1) In a three-year period for clients age ((Ewenty)) 20 and
younger; and

(ii) In a two-year period for clients any age of the developmen-
tal disabilities administration of DSHS according to WAC 182-535-1099.

(c) Sealants only when used on the occlusal surfaces of:

(1) Permanent teeth two, three, ((feourteen;—Ffifteen;—eighteens
rireteen;—EhirEy—and—thirty—one)) 14, 15, 18, 19, 30, and 31; and
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(ii) Primary teeth A, B, I, J, K, L, S, and T.

(d) Sealants on noncarious teeth or teeth with incipient caries.
(e) Sealants only when placed on a tooth with no preexisting oc-
clusal restoration, or any occlusal restoration placed on the same
day.

(f) Sealants are included in the agency's payment for occlusal
restoration placed on the same day.

(g) Additional sealants not described in this subsection on a
case-by-case basis and when prior authorized.

((#6¥)) (7) Space maintenance. The agency covers:

(a) One fixed unilateral space maintainer per gquadrant or one
fixed bilateral space maintainer per arch, including recementation,
for missing primary molars A, B, I, J, K, L, S, and T, when:

(1) Evidence of pending permanent tooth eruption exists; and

(ii) The service is not provided during approved orthodontic
treatment.

(b) Replacement space maintainers on a case-by-case basis when
authorized.

(c) The removal of fixed space maintainers when removed by a dif-
ferent provider.

(1) Space maintainer removal is allowed once per appliance.

(ii) Reimbursement for space maintainer removal is included in
the payment to the original provider that placed the space maintainer.

[Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 21-14-055, §
182-535-1082, filed 7/1/21, effective 8/1/21. Statutory Authority: RCW
41.05.021, 41.05.160 and 2017 3rd sp.s. ¢ 1 § 213 (1) (c). WSR
19-09-058, § 182-535-1082, filed 4/15/19, effective 7/1/19. Statutory
Authority: RCW 41.05.021 and 41.05.160. WSR 17-20-097, § 182-535-1082,
filed 10/3/17, effective 11/3/17; WSR 16-18-033, § 182-535-1082, filed
8/26/16, effective 9/26/16. Statutory Authority: RCW 41.05.021 and
2013 2nd sp.s. ¢ 4 § 213. WSR 14-08-032, § 182-535-1082, filed
3/25/14, effective 4/30/14. Statutory Authority: RCW 41.05.021. WSR
12-09-081, § 182-535-1082, filed 4/17/12, effective 5/18/12. WSR
11-14-075, recodified as § 182-535-1082, filed 6/30/11, effective
7/1/11. Statutory Authority: RCW 74.08.090, 74.09.500, 74.09.520. WSR
07-06-042, § 388-535-1082, filed 3/1/07, effective 4/1/07.]
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WSR 22-13-048
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed June 8, 2022, 8:11 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-07-103.

Title of Rule and Other Identifying Information: WAC 182-531-0300
Anesthesia providers and covered physician-related services.

Hearing Location(s): On July 26, 2022, at 10:00 a.m. Until fur-
ther notice, health care authority (HCA) continues to hold public
hearings virtually without a physical meeting place. This promotes so-
cial distancing and the safety of the residents of Washington state.
To attend the virtual public hearing, you must register in advance
https://us02web.zoom.us/webinar/register/WN okdBEytITLCb2dmAjv3rBA. If
the link above opens with an error message, please try using a differ-
ent browser. After registering, you will receive a confirmation email
containing information about joining the public hearing.

Date of Intended Adoption: Not sooner than July 27, 2022.

Submit Written Comments to: HCA Rules Coordinator, P.0O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
by 11:59 p.m., July 26, 2022.

Assistance for Persons with Disabilities: Contact Johanna Larson,
phone 360-725-1349, fax 360-586-9727, telecommunication[s] relay serv-
ice 711, email johanna.larson@hca.wa.gov, by July 15, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: To align with 42 C.F.R. § 482.52, HCA
is amending WAC 182-531-0300(1) to include a doctor of medicine or os-
teopathy (other than an anesthesiologist) to the list of providers HCA
reimburses for performing covered anesthesia services.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160; 42
C.F.R. § 482.52.

Statute Being Implemented: RCW 41.05.021, 41.05.160; 42 C.F.R. §
482.52.

Rule is necessary because of federal law, [no information sup-
plied by agency].

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Jason Crabbe,
P.O. Box 42716, Olympia, WA 98504-2716, 360-725-9563; Implementation
and Enforcement: Karin Inderbitzin, P.O. Box 45506, Olympia, WA
98504-5506, 360-725-9805.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute
or regulations. Citation of the specific federal statute or
regulation and description of the consequences to the state
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if the rule is not adopted: 42 C.F.R. § 482.52, Condition of
participation: Anesthesia services.

June 8, 2022
Wendy Barcus
Rules Coordinator

0OTs-3775.1

AMENDATORY SECTION (Amending WSR 17-04-039, filed 1/25/17, effective
2/25/17)

WAC 182-531-0300 Anesthesia providers and covered physician-re-
lated services. The medicaid agency bases coverage of anesthesia
services on medicare policies and the following rules:

(1) The agency reimburses providers for covered anesthesia serv-
ices performed by:

(a) Anesthesiologists;

(b) A doctor of medicine or osteopathy (other than an anesthesi-
ologist) ;

(c) Certified registered nurse anesthetists (CRNAs);

((#e¥)) (d) Oral surgeons with a special agreement with the agen-
cy to provide anesthesia services; and

((#e)) (e) Other providers who have a special agreement with the
agency to provide anesthesia services.

(2) The agency covers and reimburses anesthesia services for
children and noncooperative clients in those situations where the med-
ically necessary procedure cannot be performed if the client is not
anesthetized. A statement of the client-specific reasons why the pro-
cedure could not be performed without specific anesthesia services
must be kept in the client's medical record. Examples of such proce-
dures include:

a) Computerized tomography (CT)

b) Dental procedures;

c) Electroconvulsive therapy; and

d) Magnetic resonance imaging (MRI).

3) The agency covers anesthesia services provided for any of the
following:

(a) Dental restorations and/or extractions:

(b) Maternity per subsection (9) of this section. See WAC
182-531-1550 for information about sterilization/hysterectomy anesthe-
sia;

(c) Pain management per subsection (5) of this section;
(d) Radiological services as listed in WAC 182-531-1450; and
(e) Surgical procedures.
(4) For each client, the anesthesiologist provider must do all of
the following:
(a) Perform a preanesthetic examination and evaluation;
(b) Prescribe the anesthesia plan;
(c) Personally participate in the most demanding aspects of the

anesthesia plan, including, if applicable, induction and emergence;
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(d) Ensure that any procedures in the anesthesia plan that the
provider does not perform, are performed by a qualified individual as
defined in the program operating instructions;

(e) At frequent intervals, monitor the course of anesthesia dur-
ing administration;

(f) Remain physically present and available for immediate diagno-
sis and treatment of emergencies; and

(g) Provide indicated post anesthesia care.

(5) The agency does not allow the anesthesiologist provider to:
(a) Direct more than four anesthesia services concurrently; and
(b) Perform any other services while directing the single or con-
current services, other than attending to medical emergencies and oth-
er limited services as allowed by medicare instructions.

(6) The agency requires the anesthesiologist provider to document
in the client's medical record that the medical direction requirements
were met.

(7) General anesthesia:

(a) When a provider performs multiple operative procedures for
the same client at the same time, the agency reimburses the base anes-
thesia units (BAU) for the major procedure only.

(b) The agency does not reimburse the attending surgeon for anes-
thesia services.

(c) When more than one anesthesia provider is present on a case,
the agency reimburses as follows:

(1) The supervisory anesthesiologist and certified registered
nurse anesthetist (CRNA) each receive ((f+fty)) 50 percent of the al-
lowed amount.

(ii) For anesthesia provided by a team, the agency limits reim-
bursement to ((eme—hundred)) 100 percent of the total allowed reim-
bursement for the service.

(8) Pain management:

(a) The agency pays CRNAs or anesthesiologists for pain manage-
ment services.

(b) The agency allows two postoperative or pain management epi-
durals per client, per hospital stay plus the two associated E&M fees
for pain management.

(9) Maternity anesthesia:

(a) To determine total time for obstetric epidural anesthesia
during normal labor and delivery and c-sections, time begins with in-

sertion and ends with removal for a maximum of six hours. "Delivery"
includes labor for single or multiple births, and/or cesarean section
delivery.

(b) The agency does not apply the six-hour limit for anesthesia
to procedures performed as a result of post-delivery complications.

(c) See WAC 182-531-1550 for information on anesthesia services
during a delivery with sterilization.

(d) See chapter 182-533 WAC for more information about maternity-
related services.

[Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 17-04-039, §
182-531-0300, filed 1/25/17, effective 2/25/17. WSR 11-14-075, recodi-
fied as § 182-531-0300, filed 6/30/11, effective 7/1/11. Statutory Au-
thority: RCW 74.08.090. WSR 10-19-057, § 388-531-0300, filed 9/14/10,
effective 10/15/10. Statutory Authority: RCW 74.08.090, 74.09.520. WSR
01-01-012, § 388-531-0300, filed 12/6/00, effective 1/6/01.]
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WSR 22-13-049
PROPOSED RULES

DEPARTMENT OF AGRICULTURE
[Filed June 8, 2022, 8:41 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-17-136.

Title of Rule and Other Identifying Information: Chapter 16-470
WAC, Quarantine—Agricultural pests. The proposed rule amendments es-
tablish an internal quarantine for Japanese beetle within Washington
state. The quarantine area covers 49 square miles in the southeastern
corner of Yakima County and the southwestern corner of Benton County.
The proposed quarantine prohibits the movement of regulated articles
located inside the quarantine area from moving outside of it, unless
they are treated in a manner described in the rule.

Hearing Location(s): On August 2, 2022, at 10:00 a.m., at The
Learning Center, 313 Division Street, Grandview, WA 98930. Microsoft
Teams conference call, join on your computer or mobile app https://
teams.microsoft.com/1l/meetup-join/
19%3ameeting OWExNDcyzZDQtZWUOMyOOODRiLTg3YTQtNzUIMGIZ2Z]jc50TY1%40thread
.v2/07?
context=%7b%22T1d%22%3a%2211d0e217-264e-400a-8ba0-57dccl27d72d%22%2c%2
201d%22%3a%22838c55¢c7-cl87-44ae-8de0-2be684ce5d4a%22%7d; or call in
(audio only) +1 564-999-2000,,29145981#, United States, Olympia, Con-
ference ID 291 459 81#.

Date of Intended Adoption: August 9, 2022.

Submit Written Comments to: Gloriann Robinson, Agency Rules Coor-
dinator, P.O. Box 42560, Olympia, WA 98504-2560, email
wsdarulescomments@agr.wa.gov, fax 360-902-2092, by 5:00 p.m., August
2, 2022.

Assistance for Persons with Disabilities: Contact Deanna Painter,
phone 360-902-2061, TTY 800-833-6388 or 711, email
dpainter@agr.wa.gov, by July 26, 2022.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Japanese beetle (Popillia japonica New-
man) is a highly invasive plant pest native to Japan. It has been
known to cause severe damage to more than 300 species of ornamental
and agricultural plants, including roses, grapes, and hops. Adult bee-
tles damage plants by skeletonizing foliage and feeding on buds, flow-
ers, and fruit. The larvae also damage the roots of plants, such as
turf grass. Although this feeding does not always kill the plant, it
weakens it and may reduce the plant's overall yield. A quarantine
against Japanese beetle has already been declared for certain areas
outside of the state of Washington.

Under the proposed rule amendments, a quarantine will be estab-
lished for certain areas within the state of Washington and regulated
articles will be prohibited from moving outside the quarantined areas
unless treated in a manner described in the rule.

Regulated articles are articles that pose a high risk of trans-
porting Japanese beetle and include the following:

1. The upper eight inches of topsoil containing vegetative mate-
rial from all properties, including but not limited to residential,
agricultural, and commercial properties (including construction
sites).

2. Humus and compost (except when produced commercially), and
growing media (except when commercially packaged).
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3. Yard debris, meaning plant material commonly created in the
course of maintaining yards and gardens and through horticulture, gar-
dening, landscaping, or similar activities. This includes, but is not
limited to, grass clippings, leaves, branches, brush, weeds, flowers,
roots, windfall fruit, and vegetable garden debris.

4. Plants for planting and propagation, except when dormant and
bareroot and free from soil or growing media, including: All plants
with roots, plant crowns or roots, bulbs, corms, tubers, and rhizomes.
Garlic, allium, and other edible plant bulbs will not be regulated un-
der the proposed quarantine, if free from soil.

5. Turfgrass (sod).

6. Hop bines and unshucked corn ears harvested during the Japa-
nese beetle adult flight season (May 15 - October 15).

7. Cut flowers for decorative purposes.

8. Any other plant, plant part, article, or means of conveyance
when determined by the director to present a hazard of spreading live
Japanese beetle due to either infestation, or exposure to infestation.

The proposed amendments establish conditions governing the move-
ment of regulated articles from within guarantined areas of Washington
to areas outside the quarantined area.

Lastly, the proposed amendments allow the director to issue com-
pliance agreements as defined in RCW 17.24.007, admitting regulated
articles specified in WAC 16-470-710, from areas within the external
or internal quarantine, that are not otherwise eligible for entry or
movement from the area under quarantine. Compliance agreements will
include conditions and provisions which the director may prescribe to
prevent the introduction, escape, or spread of Japanese beetle.

Reasons Supporting Proposal: Since June 2021, the department has
collected thousands of Japanese beetles in traps around the city of
Grandview in Yakima County. Many beetles were also collected from
traps in nearby Benton County, indicating an established population in
these areas. Its presence poses a serious threat to gardens, parks,
and farms by destroying vegetation. If Japanese beetle becomes perma-
nently established throughout the state, it could result in a severe
economic threat to several of Washington's agricultural industries.
The threat this pest poses is particularly concerning due to the area
in which the detection occurred. There are a number of farms and nurs-
eries in close proximity to the detection site that grow plants targe-
ted by Japanese beetle.

Not only do these beetles pose a threat to the plants themselves,
but if established they have the potential to impact export markets
for agricultural commodities grown in the area. Expanding the Japanese
beetle quarantine to include portions of Yakima and Benton counties
will help prevent the spread of this invasive pest and protect Wash-
ington's agricultural industries, as well as maintain access to na-
tional and international markets.

The proposed amendments are intended to prevent the spread of
Japanese beetle in Washington state by reducing the risk of infested
host material moving outside of the quarantine area.

Statutory Authority for Adoption: RCW 17.24.011 and 17.24.041.

Statute Being Implemented: Chapter 17.24 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Washington state department of agriculture
(WSDA) , governmental.
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Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Greg Haubrich, 1111 Washington Street [S.E.],
Olympia, WA 98504, 360-902-2071.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. WSDA
is not a listed agency under RCW 34.05.328 (5) (a) (1) .

The proposed rule does impose more-than-minor costs on business-
es.

Small Business Economic Impact Statement

Chapter 16-470 WAC
Quarantine—Agricultural Pests
Japanese Beetle Quarantine

secTioN 1: Describe the proposed rule, including: A brief history of
the issue, an explanation of why the proposed rule is needed, and a
brief description of the probable compliance requirements and the
kinds of professional services that a small business is likely to need
in order to comply with the proposed rule.

Overview and Background: WSDA is proposing to amend and expand
the Japanese beetle quarantine to include portions of Yakima County
and Benton County. The current quarantine specified in chapter 16-470
WAC is solely an exterior quarantine that applies to over 30 states,
encompassing most of the midwest, south, and northeast areas of the
United States.

Japanese beetle (Popillia japonica Newman) is a highly invasive
plant pest native to Japan. It has been known to cause severe damage
to more than 300 species of ornamental and agricultural plants, in-
cluding roses, grapes, and hops. Adult beetles damage plants by skele-
tonizing foliage and feeding on buds, flowers, and fruit. The larvae
also damage the roots of plants, such as turf grass. Although this
feeding does not always kill the plant, it weakens it and may reduce
the plant's overall yield.

Since June 2021, WSDA has collected thousands of Japanese beetles
in traps around the city of Grandview in Yakima County. Many beetles
were also collected from traps in nearby Benton County, indicating an
established population in these areas. Its presence poses a serious
threat to gardens, parks, and farms by destroying vegetation. If Japa-
nese beetle becomes permanently established throughout the state, it
could threaten several of Washington's agricultural industries. The
