Washington State Register, Issue 26-03 WSR 26-02-029

WSR 26-02-029
PROPOSED RULES

DEPARTMENT OF AGRICULTURE
[Filed December 30, 2025, 10:12 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-19-044.

Title of Rule and Other Identifying Information: Chapter 16-350
WAC, Registration and certification of fruit tree planting stock. The
department of agriculture (department) is proposing updates to this
chapter that:

. Reflect changes to horticultural practices of the fruit tree
nurseries since the rule was last updated in 2005;
. Align the certification standards with those found in the North

American Plant Protection Organization (NAPPO) Regional Standards
for Phytosanitary Measures (RSPM) 35;

. Adopt new international terminology for defining the relationship
of propagation material to the virus-tested foundation source;

. Address certification of tissue cultures; and

. Require molecular testing of prunus for little cherry disease

pathogens every three years.

The department is also proposing additional safeguards to the
Washington tree fruit industry, aimed at reducing harmful pest intro-
ductions into the state.

Hearing Location(s): On February 24, 2026, at 9:00 a.m., via Mi-
crosoft Teams. Join on your computer, mobile app, or room device at
https://gccO02.safelinks.protection.outlook.com/ap/t-59584e83/?
url=https%3A%2F%2Fteams.microsoft.com$2F1%2Fmeetup-
Jjoin%2F19%253ameeting OWUzOWNKZGMtZGNiNCOOMGQ2LTg4M]jUtMWVmMNZz1hZjY2MzY 3
$2540thread.v2%2F0%3Fcontext$3D%257b%2522T1d%2522%253a%252211d0e217-26
4e-400a-8bal0-57dccl27d72d%2522%252¢c%252201d%2522%253a%2522838c55¢c7-
cl87-44ae-8de0-2be684cebd4a%2522%257d&data=05%7C02%7CAClows40agr.wa.go
v3s7CE£8b1452£11384d80294808de3746482£%7C11d0e217264e400a8bal057dccl27d72
d$7C0%7C0%7C639008972153832219%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eUlhcGk
1i0OnRydWUsI1YiOiIwLjAuUMDAWMCIsSI1Ai101iJXaW4zMiIsIkFOIjoiTWFpbCIsI1ldUIjoyf
Q%3D%3D%T7C0%T7CSTCSTC&sdata=kMRyYxYRjenV1iEsxUvigqQUoyveXBYxrGVZndYxzm%2
B0%3D&reserved=0, Meeting ID 261 353 358 425 29, Passcode m9xW6QT6; or
dial in by phone +1 564-999-2000,,765143147#, Conference ID 765 143
1474.

Date of Intended Adoption: March 3, 2026.

Submit Written Comments to: Gloriann Robinson, Rules Coordinator,
P.O. Box 42560, Olympia, WA 98504-2560, email
wsdarulescomments@agr.wa.gov, fax 360-902-2092, by 5:00 p.m. on Febru-
ary 24, 2026.

Assistance for Persons with Disabilities: Contact Amy Clow, plant
protection division rules coordinator, phone 360-902-2041, TTY
800-833-6388, email aclow@agr.wa.gov, by 5:00 p.m. on February 17,
2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Through a United States Department of
Agriculture (USDA) funded grant, the department hired a facilitator to
lead a working group of industry stakeholders aimed at increasing use
of certified virus-tested stock, improving communication with growers
on best practices, and harmonizing the certification rule with nation-
al and NAPPO standards. The working group has recommended a number of
changes to the rule that would safeguard nursery production in the
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state by developing management strategies for the mitigation of pests
and pathogens in nursery settings, as well as harmonize standards to
support audit-based nursery certification initiatives.

Updating this rule to reflect updated practices and certification
standards would result in:

(1) Supporting the continued export of certified planting stock
by harmonizing the department fruit tree certification program rules
with the recently published national model standard and the recently
revised NAPPO RSPM 35 standard, utilizing recommendations from a
stakeholder driven working group to conduct rule making.

(2) Demonstrating model best practices to educate orchard growers
and nurseries on how certification works to safeguard planting stock
through comprehensive pest management.

(3) A reliable supply of pathogen tested nursery trees for re-
planting orchards affected by X disease phytoplasma (Western X) and
little cherry virus 2 (LChV2), by safeguarding registered mother trees
from field vectors for these regionally occurring threats.

(4) Increased utilization of certified planting stock by orchard-
ists in the Pacific Northwest, through building confidence in the de-
partment's certified fruit tree program and improved communication
with stakeholders.

Reasons Supporting Proposal: Washington's cherry orchards are ex-
periencing high levels of LChV2 and Western X, resulting in an in-
creased demand for virus-tested certified planting stock as the basis
of an effective disease management strategy. This places the depart-
ment's fruit tree certification program at the center of the solution,
with an unprecedented number of requests for certification of budwood
mother trees, certified seed trees, and rootstock stoolbeds.

Statutory Authority for Adoption: RCW 15.14.015.

Statute Being Implemented: Chapter 15.14 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: The working group consisted of industry stake-
holders and department staff, private.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Scott Brooks, 1111 Washington Street S.E.,
Olympia, WA 98504, 360-485-1235.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. The
department not a listed agency under RCW 34.05.328 (5) (a) (i) .

The proposed rule does impose more-than-minor costs on business-
es.

Small Business Economic Impact Statement

sEcTioN 1: Describe the proposed rule, including: A brief history of
the issue; an explanation of why the proposed rule is needed; and a
brief description of the probable compliance requirements and the
kinds of professional services that a small business is likely to need
in order to comply with the proposed rule: The department's fruit tree
certification program (program) is a voluntary program designed to en-
sure the production and distribution of high-quality, disease-free
fruit tree nursery stock. Its primary goal is to promote the health
and vigor of the fruit tree industry in Washington by preventing the
spread of harmful viruses, diseases, and other conditions that can
significantly impact both commercial fruit production and ornamental
fruit trees.
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Purpose:

1. Virus and Disease Control: The program ensures that fruit tree
planting stock is free from economically significant viruses and vi-
rus—-like diseases. This is particularly important as viruses can se-
verely reduce crop yields, affect fruit quality, and in some cases,
kill the tree itself. The program uses rigorous inspection, testing,
and certification processes to detect and manage these viruses.

2. Improvement of Nursery Stock: By certifying fruit tree stock
that is free of disease and true-to-type, the program helps nurseries
provide high-quality planting material. This improves the overall
health and yield of fruit trees grown from certified stock, benefiting
both growers and consumers.

3. Compliance with National Standards: The certification program
aligns with national standards, such as those set by the National
Clean Plant Network for Fruit Trees (NCPN-FT), and provides material
that meets the needs of local, national, and international markets. It
also enables nurseries to access international markets that require
certified, virus-free stock.

History and Background:

1. Established to Protect Agriculture: The department's program
was established in response to the increasing risk posed by viruses
and other plant diseases. As Washington's fruit industry, particularly
apples, cherries, and pears, grew into a major agricultural sector,
the need for clean planting material became more pronounced. The pro-
gram was developed to help protect the state's fruit tree nurseries
and orchards from devastating losses caused by plant pathogens.

2. Evolution with Science and Technology: Over time, the certifi-
cation program has evolved to incorporate the latest scientific knowl-
edge and testing methods. With advances in plant virology, molecular
diagnostics, and tissue culture techniques, the program has become
more effective at detecting diseases early and ensuring that nursery
stock remains free from pathogens. The addition of clean propagation
material from the NCPN-FT ensures the highest levels of quality.

3. Program Procedures and Voluntary Participation: While partici-
pation in the program is voluntary, many nurseries choose to join be-
cause certification enhances the marketability of their products. Cer-
tified nurseries must meet strict standards, including testing for
specific viruses, maintaining isolation from nonregistered plants, and
adhering to detailed recordkeeping requirements. The certification
process includes multiple inspections, virus indexing, and testing to
confirm that the planting stock meets program standards.

4. Supporting a Major Agricultural Sector: Washington state is
one of the top fruit-producing states in the United States, particu-
larly for apples, pears, and cherries. The program plays a key role in
supporting the state's fruit industry by helping growers establish or-
chards with healthy, disease-free trees, thus ensuring robust produc-
tion and protecting the state's agricultural economy.

Proposed Changes:

1. New Definitions: Updates to the definitions include the intro-
duction of terms like Gl, G2, G3, and G4, which describe different
levels of propagation material based on their viral cleanliness and
origin (e.g., Gl being original virus-free material, G2 propagated
from Gl, etc.).

2. Virus Testing and Indexing: New requirements for virus testing
and indexing. Registered G2 and G3 trees must now undergo diagnostic
assays to detect the presence of targeted viruses. Prunus trees, for
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example, will be tested on a three-year rotation for specific viruses
like little cherry virus 1 and 2.

3. Isolation Requirements: Stricter isolation distances have been
added, particularly for different genera such as prunus, amelanchier,
and malus. Nonregistered plants need to be kept at a certain distance
from registered plants, with allowances for physical barriers or ster-
ile conditions to reduce wvirus transmission risk.

4. Scion and Seed Block Requirements: New and existing scion
blocks and seed blocks must now follow enhanced protocols, and strict-
er management of surrounding areas (e.g., keeping a 20-foot area free
from broadleaf weeds).

5. Stool Bed Management: Changes in the management of stool beds,
including more rigorous monitoring of plant cleanliness. New stool
beds must originate from G2 or G3 stock, and virus-free tests are re-
quired before harvesting.

6. Recordkeeping: Nurseries must now maintain detailed records of
all plant material for at least 10 years, tracking Latin names, propa-
gation dates, field locations, and sales records. These records will
be subject to department audits.

7. Containerized Plants and Tissue Culture: New sections have
been added specifically addressing the requirements for scion blocks
grown in containers and for tissue culture material, including speci-
fications for growing media and isolation of tissue culture plants to
prevent contamination.

8. Additional Inspections and Certification Refusals: The depart-
ment will refuse certification for planting stock propagated from vi-
rus—-infected trees or if the required conditions are not met. All in-
spections will be performed at times deemed appropriate by the depart-
ment.

These amendments primarily aim to tighten virus control measures,
enhance isolation protocols, and ensure robust recordkeeping to main-
tain the integrity of certified fruit tree nursery stock and are in-
tended to safeguard the state's fruit tree nurseries and orchards from
destructive plant diseases, promoting long-term sustainability and
economic viability for Washington's fruit industry.

sectioN 2: Identify which businesses are required to comply with the
proposed rule using the North American Industry Classification System
(NAICS) codes and what the minor cost thresholds are:

NAICS Minor Cost Threshold Minor Cost Threshold
Code Number of = =
4,5,0r6 NAICS Business Businesses in 1% of Average Annual 0.3% of Average
Digit) Description Washington Payroll Annual Revenue
111331 Apple Orchards 645 $9,820.23 $4,178.42
111339 Other Non-citrus Fruit 812 $2,941.04 $667.35
Farming
111421 Nursery and Tree 180 $5,322.57 $2,588.86
Production

* Data source: 2021 Employment Security Department

** Data source: 2021 Department of Revenue

+ Data source: 2021 Quarterly Census of Employment and Wages (Bureau of Labor Statistics)
sEcTioN 3: Analyze the probable cost of compliance.

probable costs to comply with the proposed rule,
equipment,

Identify the
including: Cost of

supplies, labor, professional services, and increased ad-
ministrative costs; and whether compliance with the proposed rule will
cause businesses to lose sales or revenue: (1) To comply with the re-
gquirement that registered G2 and G3 trees undergo diagnostic assays on
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a three-year rotation to detect targeted viruses, a business may ex-
pect the following types of expenses:

Tree Removal and Replacement: If infected trees are identified,
they will need to be removed to prevent the spread of the disease.
This may involve costs associated with tree removal and potentially
replacing the infected trees with virus-free stock.

Costs related to tree removal and replacement are inherently var-
iable, dependent on the incidence and extent of infection detected
within nursery stock. Nurseries with proactive plant health programs
may already conduct routine removal and replacement of infected or
off-type trees as standard operational practice, mitigating additional
cost burdens. Conversely, those encountering new or widespread infec-
tions might be required to make substantial investments in tree remov-
al, labor, disposal, and purchasing certified replacement stock. Fac-
tors such as nursery size, labor availability, established supplier
relationships, and operational agility will influence expenses. More-
over, the scale of tree replacement required and timing relative to
production cycles can materially affect cost impact.

Nursery and Orchard Management: Implementing strict nursery and
orchard management practices, such as controlling root sprouts, elimi-
nating fruit cull piles, and maintaining a weed-free environment, to
reduce the risk of disease transmission may bring about additional
costs to Washington state's fruit tree certification participants.

Enhanced nursery and orchard management initiatives, like con-
trolling root sprouts, eliminating fruit cull piles, and maintaining
weed-free environments, may be part of existing integrated management
plans for many nurseries, potentially minimizing incremental costs.
Nurseries that currently employ strategic crop and site hygiene meas-
ures, supported by seasoned staff or contracted services, may find
compliance costs moderate. However, operations lacking these practices
or expanding scale may face notable increases due to equipment purcha-
ses, lincreased labor or contracted services, and training programs.
Site-specific conditions such as soil type, topography, and local pest
or weed pressure also contribute to cost variability.

Monitoring and Surveillance: Ongoing monitoring of aphid and
leafhopper populations, which are vectors for some of these viruses,
to identify potential risks and take preventative measures may become
needed and/or an added expense to Washington state's fruit tree cer-
tification participants.

Monitoring expenses to track aphid and leafhopper populations or
other viral vectors vary with nursery size, pest biology, and manage-
ment sophistication. Many nurseries may have existing surveillance
systems, staff expertise, or partnerships with academic or extension
services, allowing them to absorb these costs within ongoing programs.
Facilities without integrated pest monitoring may incur new labor,
equipment, or consulting fees. Furthermore, the frequency, technologi-
cal sophistication (e.g., traps), and geographic scale of monitoring
efforts dictate the range of potential expenditures. Operational effi-
ciencies and data-sharing arrangements may also moderate cost impacts.

Research and Development: Staying updated with the latest re-
search and developments in both virus detection and management. For
businesses, this may include associated costs with attending work-
shops, subscribing to scientific publications, or collaborating with
research institutions.

Potential infrastructure and physical barrier costs pivot on
site-specific landscape features, existing natural or man-made barri-
ers, and operational goals. Nurseries with natural separations (roads,
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vegetation, terrain, etc.) or preexisting fencing and screening struc-—

tures may incur no new expenses. Conversely, installations of fences,

screens, or buffer zones could introduce substantial site-specific
capital and maintenance costs where barriers are absent or insuffi-
cient. Terrain challenges, material costs, labor availability, and
compliance timing influence expenditure variability. Many operations
incorporate such barriers as routine biosecurity measures, potentially
lowering incremental cost exposure.

(2) In the context of complying with stricter isolation distances
and other measures to reduce virus transmission risk, a business may
come to expect the following expense categories:

Physical Barriers and Infrastructure: The proposed rule does not
explicitly require the installation of human-made physical barriers or
infrastructure that would involve cost investments. Separation between
registered and nonregistered plants can be accomplished through natu-
ral means, such as a road or a buffer strip of grass.

While costs may be associated with setting up physical barriers
like fencing or screens, these are not mandatory, and natural separa-
tions through existing landscape features or vegetation are acceptable
methods to maintain the required distances. Thus, the potential costs
for these human-made barriers are contingent upon each individual
businesses' specific circumstances, including their operational goals,
site access, landscape topography, and other relevant factors.

Recordkeeping and Compliance: Expenses related to maintaining de-
tailed records of plant locations, distances, and any other measures
taken to prevent virus transmission. These efforts may include docu-
mentation required for audits and/or showing regulatory compliance.

Recordkeeping costs pivot on the sophistication of nursery docu-
mentation systems. Nurseries with established digital record manage-
ment, traceability programs, or compliance-focused administrative ca-
pacity may face only marginal or no additional expenses. Smaller or
less technologically advanced operations may need to invest in labor,
software licensing, training, and data security measures to align with
multi-year documentation requirements. The complexity of plant inven-
tories, sales volume, and audit frequency further moderate the magni-
tude of recordkeeping costs. Partnerships, shared compliance resour-
ces, or service providers may also impact the scope and cost burden.

(3) To comply with enhanced protocols for scion and seed blocks,
businesses may come to expect the following expense categories:

Weed Management: Potential expenses related to maintaining the
required 20-foot area free from broadleaf weeds. This may include, but
is not limited to, regular landscaping services, purchasing of herbi-
cides, etc.

. The proposed rule requires registered scion blocks, seed blocks,
and stool beds to maintain a 20-foot area around the registered
planting sites that is free from broadleaf weeds to reduce vector
habitat and disease transmission risk. This "clean cultivation"
may involve:

o Routine Landscaping and Vegetation Control: Regular mowing
or manual removal of weeds to maintain bare earth or ap-
proved grass cover within the buffer zones.

o Herbicide Application(s): Use of selective herbicides to
manage persistent broadleaf weeds while preserving benefi-
cial groundcover.

o Soil and Water Runoff Management: Modifications to prevent
weed seed dispersal through irrigation or drainage systems.
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The associated costs for these activities can vary widely depend-
ing on nursery size, weed species, and labor rates. Landscaping serv-
ices for weed control typically cost between $600 and $1,200 per acre
annually, as reported in regional agricultural service provider price
lists and commercial landscaping estimates (Pacific NW Nursery Serv-
ices, 2024; Green Thumb Landscaping, 2025).

Herbicide application costs, including product purchase and la-
bor, likely range between $25 to $50 per acre per application, with
routine schedules requiring multiple treatments annually (WSU Exten-
sion, 2023). Equipment amortization for sprayers or other mechanized
mowers, estimated at $10 to $20 per acre per year, further adds to on-
going expenses for compliance.

In sum, weed management expenses are strongly influenced by nurs-
ery size, weed pressure, and existing vegetation control protocols.
Many nurseries conduct routine weed control through landscaping, mow-
ing, and selective herbicide applications, potentially covering the
regulatory requirements with minimal, if any, costs. Others, however,
may face increased costs from enhanced treatment schedules, new equip-
ment procurement, or staff training. The choice between mechanical
versus chemical weed control, labor wages, and environmental condi-
tions influence cost variability. Access to cooperative services or
shared equipment arrangements can also reduce per-nursery expenses.

Employee Training and Equipment: Maintaining compliance with en-
hanced virus control and isolation protocols may require additional
employee training programs:

. New regulatory requirements including block identification, in-
spection readiness, and recordkeeping.

. Best practices for weed management and vector control to uphold
clean cultivation standards.

. Proper use and maintenance of herbicide and mechanical egquipment.

. Safe handling protocols to prevent spread of plant pathogens dur-

ing propagation, pruning, or removal of infected material.

Consistent with industry reports, average costs for small busi-
ness training sessions typically range from $300 to $1,500 per employ-
ee annually, depending on program length and/or complexity (Agri-
Skills, 2025; WSU Extension, 2023). Should additional employees be
needed, the initial investment in training materials, certifications,
and potentially a department-issued pesticide applicator license may
be needed.

Workforce training obligations fluctuate based on nursery compo-
sition, existing programs, equipment inventory, and operational exper-
tise. Nurseries actively engaged in ongoing compliance training may
offset new regulations with minor, if any, costs. On the other hand,
those starting from less developed compliance may experience higher
costs due to new training, certifications, or personal protective
equipment. Training frequency, employee turnover, and general scope of
regulatory knowledge also contribute to cost differentials.

Further, while likely already on site for program participants,
and thus not an expense likely to be incurred and in order to support
compliance, driven weed management and virus control protocols, common
equipment purchases or upgrades may include:

. Mechanical Weed Control: Tractors, bush cutters, flail mowers, or
side-arm mowers suitable for buffer zone maintenance. Typical new
tractors costs range from $25,000 to over $100,000 depending on
horsepower and attachments, while smaller equipment like walk-be-
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hind mowers and bush cutters cost between $1,000 and $5,000
(EquipmentTrader, 2024).

Chemical Application Equipment: Backpack sprayers ($200-$600),
ATV sprayers ($2,000-$5,000), or tractor-mounted boom sprayers
($5,000-815,000) are required for efficient herbicide application
over large nursery areas (Nelson Supply, 2025; Washington State
University, 2023).

Safety Gear: Personal protective equipment (PPE) such as a respi-
rators, gloves, and protective clothing may incur additional
costs estimated at $100-$300 per employee annually to comply with
pesticide safety standards.

(4) To comply with changes in the management of stool beds, busi-

nesses may come to expect the following expense areas:

Stock Sourcing: Expenses related to sourcing new stool beds from

G2 or G3 stock, which might involve purchasing certified plant materi-

al.

Stock sourcing expenses may include cost of purchasing certified
G2 or G3 plantlets or stool bed liners, which typically exceed
the price of nursery stock not subject to virus certification.
Virus-tested stock can range from approximately $12-$50 per plant
depending on species, propagation method (seedling v. clone), and
market demand (Washington Nursery Census, 2024; Industry Propaga-
tion Price Listings, 2025). Additionally, transportation and
quarantine handling costs to maintain plant health and biosecuri-
ty during transfer add to the stocking expenses. The sourcing of
certified virus-free stock may also extend timelines, adding in-
direct operational costs.

Sourcing virus-free certified stool bed and propagation stock
varies with nursery production scale, existing vendor relation-
ships, and biosecurity protocols. Nurseries with longstanding
certification participation likely embed such stock sourcing in
routine operations, reducing new expenditure impact. Others ex-
panding certified stock or transitioning from uncertified sources
may encounter premium pricing, transportation, quarantine, and
handling costs. Species selection, propagation methods (seedling
v. clone), and supply chain constraints may affect cost variabil-
ity. Market demand and collaboration with clean plant centers may
also mitigate or exacerbate these financial considerations.

Monitoring and Maintenance: Potential increase in costs for rig-

orous monitoring of plant cleanliness and maintaining records to en-
sure compliance with new protocols.

Visual Inspections: Regular surveys to detect symptomatic plant
or off-types. Per industry reports, this labor is generally esti-
mated at $16.66-520.94 per hour.

Labor and operational costs for visual inspections depend on
nursery scale, inspection frequency, and integration into overall
management workflows. Nurseries embedding these activities into
routine plant health assessments may absorb inspection costs with
minimal additional burden.

Recordkeeping: Detailed records tracking plant lineage, test re-
sults, and removal or replacement of infected material must be
maintained for at least 10 years, requiring administrative labor
or software investment. Recordkeeping labor costs can range from
$2,000 to $6,000 annually for small to mid-sized nurseries, with
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digital record system subscriptions potentially adding $500 to
$1,500 yearly (Agri-Compliance Software, 2025).

Weed Management: Costs associated with weed management are
largely continent [contingent] on a nursery's scale of operations. Ad-
ditional factors sch as weed pressure and existing vegetation control
protocols also play a large part in determining the range of costs a
nursery may come to expect to meet compliance requirements.

. Incremental costs for weed management ($600-5$1,200 per acre for
mechanical control, $25-$50 per acre for herbicides) reflect con-
tinuation rather than expansion of expenditures local nurseries
manage. Equipment investments in mowers, sprayers, and PPE are
common for certification participants who benefit from supported
access to training resources (Agriskills and WSU Extension pro-
grams) .

(5) To comply with the requirement for nurseries to maintain de-
tailed records of all plant material for at least 10 years, businesses
may come to expect the following expense categories:

Administrative Labor: Potential for increased labor costs for
staff responsible for maintaining and updating these records regular-

ly.

. For small to mid-sized nurseries, administrative labor related to
recordkeeping can range from approximately $2,000 to $6,000 annu-
ally, reflecting dedicated hours needed to ensure accurate, au-
dit-ready documentation. Larger nurseries with higher stock vol-
umes typically employ specialized compliance staff, while smaller
nurseries may absorb these costs within broader administrative
roles.

Training: Costs associated with training employees on new record-
keeping procedures and/or software. These expenses may cover instruc-
tion on regulatory changes, record management, and/or best practices
for traceability and data integrity.

(6) In the context of complying with the new regquirements for
scion blocks grown in containers and tissue culture material, busi-
nesses may come to expect the following expenses:

Containerized Scion Blocks: Acquisition of clean, uncontaminated,
and unused container media (e.g., expanded clay, coconut husks, peat,
perlite, etc.) to meet the nonsoil regquirement.

* Estimated Additional Cost: Sourcing certified inert media may
increase costs by $150-$400, depending on the blend and supplier, as
compared to conventional field soil or recycled back (GrowerTalks Me-
dia Price Index, 2024; Pacific Northwest Suppliers, 2025).

Purchase and installation of barriers (plastic sheeting, pave-
ment, gravel, etc.) to prevent root-soil contact and potential contam-
ination. As previously stated, the installation of additional human-
made physical barriers or infrastructure is not explicitly mandated by
the proposed rule. These costs are only a potential i1if a nursery does
not already have them functioning/in place at their site(s).

* Estimated Additional Cost: Site modification for container
blocks, including sanitation of barriers or benching, plus annual me-
dia testing, may create one-time infrastructure costs of $2,000-
$10,000 for a moderate-scale container block, plus $200-$600 annually
for testing and ongoing maintenance (Facility Upfit Reports, 2025).

Investments in site design and infrastructure to ensure water
runoff does not cause soil contamination, potentially requiring drain-

Certified on 1/29/2026 [ 9 ] WSR Issue 26-03 - Proposed



Washington State Register, Issue 26-03 WSR 26-02-029

age system upgrades, if not already present/in operation at a nursery
site.

* Estimated Additional Cost: Modifying or upgrading nursery
drainage to certification-grade standards may range from $4,000-
$25,000 depending on size and site slope (Northwest Engineering Advi-
sors, 2025).

Investments in site design and infrastructure to ensure proper
water runoff and prevention of soil contamination can vary widely in
cost depending on the specific measures implemented. While installing
a comprehensive drainage system upgrade may involve significant capi-
tal expenditure, it's important to recognize that nurseries can also
meet regulatory and certification goals through more cost-effective
alternatives.

One such alternative is elevating nursery stock by placing con-
tainerized plants on pallets on top of a protective tarp layer, which
itself rests on a gravel base. This method effectively creates a phys-
ical barrier between the plants and the underlying soil, minimizing
direct contact with potentially contaminated ground and reducing the
risk of pathogen transfer through water runoff or soil splash. Gravel
beneath the tarp facilitates drainage, preventing water pooling and
aiding in maintaining a clean, dry environment.

This approach is less resource-intensive and more flexible than
installing a new drainage system, particularly for nurseries aiming to
achieve compliance without significant site overhaul.

Tissue Culture Materials: The process of tissue culture propaga-
tion, widely regarded as a modern, science-backed method for producing
high-quality, disease-free fruit tree nursery stock, is already exten-
sively adopted within the nursery industry. It is very likely that
many nurseries participating in the certification program currently
utilize tissue culture technigques as a standard operational practice,
given its critical role in ensuring pathogen-free, genetically uniform
plant material. These practices often include sourcing and preparing
of pathogen-free tissue samples, employing culture media, and perform-
ing ongoing sanitation and environmental controls to prevent contami-
nation. As such, many nurseries have already made capital investments
that align with the rule's requirements.

The costs detailed within this section, ranging from infrastruc-
ture upgrades like insect-proof greenhouses and HEPA filtration sys-
tems to ongoing expenses for media, vector monitoring, and recordkeep-
ing, are best construed as illustrative guidance rather than prescrip-
tive financial impact applicable uniformly across the industry. These
amounts serve to inform nurseries, particularly those that may be con-
templating future entry into the fruit tree certification program,
about the potential scale and nature of investments necessary to align
with certification standards involving tissue culture materials.

For incumbent nurseries already employing these modern propaga-
tion techniques, many of these costs are likely absorbed within exist-
ing operations and maintenance budgets, resulting in minimal incremen-
tal expenditures. Each nursery's actual experience will depend on its
current operations, prior experience with tissue culture, and strate-
gic development path.

These potential costs, as related to tissue culture materials,
are outlined below:

(a) Infrastructure upgrades for greenhouses or growth chambers to
guarantee vector exclusion (e.g., installing insect-proofing, HEPA
filtration, or airlocks), if not already present/in operation at a
nursery site.
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(i) Estimated One-Time Cost: Greenhouse or growth chamber up-
grades can cost from $10,000 up to $50,000 depending on both scale and
technology level (WSU Clean Plant Center data, 2024).

(b) Ongoing vector monitoring and pest management measures for
controlled environment cultivation, including regular inspection and
preventative treatments.

(1) Estimated Annual Maintenance: Ongoing vector monitoring, san-
itation, and pest control measures may require $2,000 to $6,000 annu-
ally for labor, pest management materials, and environmental monitor-
ing equipment.

(c) Recordkeeping systems to comply with multi-year documentation
requirements for lineage, sales, phytosanitary certifications, and in-
ventory mapping.

(1) Estimated Costs: While not explicitly mandated, digital re-
cordkeeping systems and/or data storage typically range from $500 to
$1,500 annually, while additional employee labor for record management
may also add $2,000 to $6,000 per year depending on nursery size.

In sum, costs for maintaining containerized plant blocks and tis-
sue culture infrastructure depend on the extent of existing controlled
environment operations and infrastructure sophistication. Nurseries
operating greenhouse or lab facilities with established vector exclu-
sion and media standards may incur only operational maintenance expen-—
ses. Facilities needing infrastructure upgrades, such as barriers,
sanitation systems, drainage improvement, or air filtration, face po-
tentially significant capital investments. Scale of operations, tech-
nological sophistication, and environmental control requirements fur-
ther influence cost variability. Preexisting practices may substan-
tially reduce incremental compliance expenses.

(7) Should the department conduct inspections and/or issue cer-
tification refusals, businesses may become subject to the following
associated expenses:

Remediation Expenses if Issues Identified: If inspections reveal
virus infections, infestations of nematode vectors, or contaminated
stools, participants will potentially incur expenses related to:

(1) Targeted chemical fumigation or nematode control treatment to
sanitize growing areas;

(ii) Application of specific pesticides or deterrents against in-
sect vectors like leafhoppers and aphids;

(iii) Physical removal and destruction of infested or off-type
trees, causing direct stock replacement and labor costs;

(iv) Potential for lost opportunity costs from delays in propaga-
tion, sale, or shipment due to decertification, which can impact reve-
nue cycles and/or business-customer relationships.

(v) Additional fees may be levied for inspection document pro-
cessing, audit verification, and report generation, amounting to the
potential of hundreds of dollars annually [in] department service fee
schedules.

Estimates for fumigation and chemical treatment alone range from
$1,000 to $5,000 per treated acre depending on method and scale (de-
partment pesticide program, 2023). Remediation-related costs and ex-
penses tied to certification refusal events are inherently contingent
on nursery compliance history, operational robustness, and corrective
action timeliness. Nurseries with rigorous preventative protocols and
lineage traceability may rarely experience such costs. Conversely,
nurseries encountering infections, vector outbreaks, or certification
challenges may face variable expenses including fumigation, replant-
ing, lost revenue, and administrative overhead. Timeliness of re-
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sponse, access to technical assistance, and operational flexibility
are critical cost determinants.

Certification Refusal Costs: Nurseries found noncompliant under
the proposed rule may face certification refusal consequences with as-
sociated economic impacts, which may potentially include some or all
of the following:

(1) Loss of Marketable Value: Planting stock that fails to meet
certification standards (especially G3/G4 levels) cannot be sold as
"Washington certified." This restriction can significantly lower stock
value and sales opportunities, leading to reduced revenue.

For example, should a nursery lose its G4 certification loss, it
would no longer be permitted to sell its products in certain markets.
However, despite the loss of certification, these products may still
be sold in other markets where such certification is not required.

(2) Replanting Costs: Should a nursery have G3 material that is
infected, it is likely that they would start over with Gl material
from the Clean Plant Center. This situation would result in lost reve-
nue while the G3 mother-block is reestablished. Required replanting
with certified clean stock entails substantial costs and potentially
multiplicative if multiple infections are found within a block.

(3) Compliance Administrative Costs: Additional recordkeeping,
documentation, and audit compliance burdens may potentially increase
labor costs by $1,000 to $3,000 annually until "full compliance" is
reestablished.

(4) Opportunity and Business Interruption Costs: Certification
refusal may delay propagation, sale, or shipment of nursery stock,
disrupting customer contracts and supply chains. This may lead to lost
sales or damaged customer relationships, the indirect costs of which
are difficult to quantify but potentially significant.

In sum, the proposed rule brings higher standards for both physi-
cal and phytosanitary integrity of propagation material, reflecting
the department's priorities for disease control and genetic fidelity.
These standards aim to require more rigorous site hygiene, media man-
agement, pest and disease monitoring, and comprehensive documentation,
all of which incur tangible costs for compliance and risk mitigation.

The expenses associated with compliance may differ from one busi-
ness to another. Actual costs will be influenced by a range of fac-
tors, including their existing operational procedures, infrastructure,
flexibility to implement new protocols, and previous experience with
adhering to new regulations. Businesses that are already operating in
accordance with new requirements or whose practices closely mirror the
proposed rule may experience minimal additional costs. On the other
hand, those requiring more substantial adjustment or new investments
to achieve compliance should anticipate higher expenses.

sEcTION 4: Analyze whether the proposed rule may impose more-than-
minor costs on businesses in the industry: While it cannot be stated
with absolute certainty that all businesses will exceed minor cost
thresholds due to compliance with the proposed rule, the data and cost
analyses strongly indicate a high likelihood that many participants
will do so. Industry publications and reports, including GrowerTalks
and AGVISE Laboratories data, document outgoing inflationary pressures
on input costs and specifically note that certification and testing-
related expenses are significant contributors to rising operational
budgets. Given the size and operational scale of many certified or-
chard and nursery businesses, these incremental cost increases, even
if seemingly modest per unit, aggregate quickly to surpass the minor
cost thresholds. This is especially true for smaller enterprises with-

Certified on 1/29/2026 [ 12 ] WSR Issue 26-03 - Proposed



Washington State Register, Issue 26-03 WSR 26-02-029

in noncitrus fruit farming that have a threshold of $2,941.04, where
compliance costs may represent a substantial proportion of annual op-
erating expenses.

Should viruses be detected, additional costs are incurred from
the mandated removal and destruction of infected trees and the pur-
chase and planting of replacement certified virus-free nursery stock,
often representing thousands of dollars per tree.

Additionally, physical infrastructure requirements mandated by
the rule may add additional expense(s), entirely dependent on the
nursery's current operational structure. Businesses must establish
isolation distances between registered and nonregistered plants, some-
times necessitating the construction of fences, screens, or physical
barriers which can cost thousands of dollars, depending on nursery
size and terrain. Containerized scion blocks require root barriers or
impermeable bases such as plastic sheeting or gravel layers to prevent
soil contact, translating to further material and installation costs.
Site modifications ensuring proper drainage and runoff management to
avoid contamination, such as landscaping, small-scale construction, or
irrigation adjustments, also lead to the potential for significant
capital needed.

Moreover, these biological and physical compliance needs are ac-—
companied with likely increased administrative and labor costs. Em-
ployees must be trained to implement and maintain new nursery practi-
ces, biosecurity protocols, and recordkeeping systems consistent with
the updated 10-year documentation retention requirements. Depending on
business size, these activities may require hiring additional adminis-
trative personnel or leveraging external consultants with expertise in
both regulatory compliance and plant pathology. Investments in other
solutions, such as digital recordkeeping, secure data storage, and in-
ternal audits may also add ongoing operational costs estimated to span
from several hundred to thousands of dollars annually.

Lastly, routine monitoring and management of pests, particularly
aphids and leafhoppers that serve as viral vectors, 1is another poten-
tially recurrent expense. Preventative measures like insecticide ap-
plication, use of deterrents, and vector population surveys are labor-
intensive and require consistent financial input. Weed management to
maintain broadleaf-free buffer zones around scion and seed blocks en-
tails further landscaping and chemical control costs.

Moreover, the rule's enforcement mechanisms imply potential non-
compliance expenses, including additional departmental inspections and
the possibility of certification refusals. These outcomes may force
costly corrective actions such as fumigation, replanting of entire
blocks, or significant loss of marketable stock. Lost opportunity
costs from delayed certification, propagation interruptions, or loss
of buyer confidence likewise translate indirectly into revenue reduc-
tions.

In conclusion, while definite conclusions cannot be drawn for ev-
ery individual operation, the cumulative evidence strongly supports
the conclusion that many businesses subject to this rule will more
than likely see their compliance costs exceed their sector-specific
minor cost thresholds.

sectioN 5: Determine whether the proposed rule may have a dispropor-
tionate impact on small businesses as compared to the 10 percent of
businesses that are the largest businesses required to comply with the
proposed rule: RCW 19.85.040 (1) requires the department to compare the
cost of compliance for small businesses with the cost of compliance
for the 10 percent of businesses that are the largest businesses re-
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quired to comply with the proposed rules using one or more of the fol-
lowing as a basis for comparing costs: (a) Cost per employee; (b) cost
per hour of labor; or (c) cost per one hundred dollars of sales. The
proposed rule is expected to have a disproportionate impact on small
businesses relative to the largest 10 percent of businesses required
to comply, primarily due to differences in scale, resources, and op-
erational flexibility.

Small businesses in the fruit tree nursery and propagation indus-
try typically operate with more limited capital reserves, fewer speci-
alized staff, and less sophisticated infrastructure compared to larger
enterprises. While larger operations benefit from economies of scale,
spreading fixed compliance costs, such as diagnostic testing fees,
physical infrastructure upgrades, and administrative expenses, across
higher volumes of plant material and revenue, small businesses must
absorb these costs on a relatively smaller base, making them propor-
tionally more burdensome.

Capital investments, if needed to meet the required isolation
distance mandates and containerized plant requirements (such as in-
stalling root barriers physical fencing, or upgrading drainage sys-—
tems), entail fixed upfront expenditures that scale less favorably for
small businesses. A larger facility distributing these costs over many
plants will see less impact per plant than a smaller nursery.

Administrative burdens also weigh more heavily on smaller busi-
nesses. The rule's requirement for detailed recordkeeping over a 10-
year period imposes ongoing labor expenses. While larger businesses
may assign dedicated staff or invest in digital record management
software with scalable pricing, small businesses often must reallocate
limited personnel time, increasing opportunity costs and reducing op-
erational efficiency.

Business licensing fees, such as nursery plant seller/installer
endorsements, scale with gross sales and can range from approximately
$S80 for very small retailers to over $350 for businesses with substan-
tial sales. Regardless, for small businesses at lower sales thresh-
olds, these fees can still represent nontrivial fixed costs relative
to revenue.

In summary, while all businesses in the affected industry will
face new costs from the proposed rule, the proportional impact on
small businesses will be significantly greater due to less ability to
spread fixed costs, fewer internal resources, and comparatively more
limited capacity to absorb compliance-related expenditures. This dis-
proportionate impact highlights the need for targeted support strat-
egies or phased compliance options to mitigate economic strain on
small operators while achieving the rule's important disease control
and quality assurance objectives.

sectioN 6: If the proposed rule has a disproportionate impact on
small businesses, identify the steps taken to reduce the costs of the
rule on small businesses. If the costs cannot be reduced, provide a
clear explanation of why: The proposed chapter 16-350 WAC rule, while
vital to protecting the integrity of Washington's fruit tree nursery
industry, does impose disproportionate impacts on small businesses
primarily due to differences in scale, resources, and capacity to ab-
sorb compliance costs.

Small nurseries face proportionally higher expenses for diagnos-
tic virus testing, advanced virus-cleaning methods (in vitro culture,
thermotherapy), and infrastructure upgrades compared to larger opera-
tions who benefit from economies of scale, established vendor con-
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tracts, and specialized staff. Larger businesses spread fixed costs
over greater production volumes, reducing per-unit costs.

However, the rule's emphasis on certified virus-free stock is
critical for the entire industry, benefitting growers, packers, and
consumers alike. Washington's fruit industry, valued in the billions
and employing tens of thousands, depends on maintaining plant health
to ensure high yields, fruit quality, market access, and export com-
petitiveness (Washington State Tree Fruit Association, 2025). Clean
stock mitigates devastating virus outbreaks, protects long-term or-
chard productivity, and upholds consumer trust domestically and inter-
nationally.

Steps taken to reduce impacts on small businesses include volun-
tary participation in certification, phased testing schedules, and al-
lowing the use of cost-effective virus-cleaning technigques such as in
vitro meristem culture, which require less upfront capital than other
methods. The rule also recognizes that nursery operations vary widely
and encourages cooperative approaches like shared testing resources
and technical assistance programs.

Despite these measures, some costs, such as temperature-control-
led thermotherapy chambers or advanced sequencing diagnostics, may be
unavoidable due to the biological realities of virus elimination and
pathogen detection. Virus transmission risks necessitate advanced sci-
entific methods to preserve the state's reputation as a leading fruit
producer. The high value of Washington's fruit crops, including the
globally recognized apple industry with an estimated value over $2
billion and an economic impact exceeding $7 billion annually, Jjusti-
fies investments in robust certification and disease prevention, even
if costs disproportionately affect smaller operators.

State law requires that, when a proposed rule is anticipated to
have a disproportionate impact on small businesses, the department
must specifically evaluate and consider possible ways to reduce those
impacts. In accordance with RCW 19.85.030(2), the department is obli-
gated to analyze the following types of potential mitigation measures:

(a) Reducing, modifying, or eliminating substantive regulatory
requirements: The substantive requirements of this proposed rule can-
not be reduced or eliminated without compromising the integrity and
market value of Washington's fruit tree nursery certification system.
The standards established under chapter 16-350 WAC and aligned with
NCPN-FT ensure the production of planting stock that is demonstrably
free of economically significant plant viruses and virus-like agents.

Reducing these requirements, such as fewer diagnostic tests, wid-
er isolation allowances, or more lenient vector management, would di-
rectly undermine internationally recognized phytosanitary standards
necessary for interstate and global trade in certified nursery stock.
Washington's clean plant material provides competitive access to for-
eign markets and domestic orchards that require virus-tested fruit
tree cultivars (WSDA, 2022; Clean Plant Center Northwest, 2025). Low-
ering these standards would jeopardize grower confidence and could
close export markets that demand virus-free status, particularly in
the European Union, Canada, and Asia, where clean stock certification
is a prerequisite for market entry (Oregon State Plant Health Program,
2004) .

(b) Simplifying, reducing, or eliminating recordkeeping and re-
porting requirements: The recordkeeping and data retention provisions
are required to maintain chain-of-custody integrity and traceability
of genetic material, ensuring trueness to type and verifiability of
virus testing status across multiple generations (G1-G4). These re-
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cords, such as block maps, variety logs, and sale documentation, ena-
ble the department's inspectors to confirm the authenticity of clean
sources and prevent reintroduction of harmful pathogens into the prop-
agation chain.

Simplifying or shortening record retention beyond the current 10-
year period would conflict with both NCPN-FT's model standards and in-
ternationally accepted best practices for traceability. Because fruit
trees are perennial crops with productive lifespans exceeding 20
years, long-term documentation is important in determining epidemio-
logical patterns and in ensuring rapid corrective response when infec-
tions occur. The Clean Plant Center Northwest emphasizes that such
documentation not only ensures biosecurity but also underpins the
global trust and reputation of Washington-grown planting stock as
"clean, traceable, and verifiable" (CPCNW, 2025).

(c) Reducing the frequency of inspections: Decreasing inspection
frequency, whether for registered scion blocks, stool beds, or certi-
fied nursery stock, would risk undetected viral spread and severely
compromise the purpose of the entire certification program. Continuous
monitoring and frequent inspections are critical in identifying vector
activity (such as aphids, nematodes, and leafhoppers) before transmis-
sion occurs.

In perennial crops, early detection prevents multiplicative high-
er costs of eradication, replanting, and lost productivity in the near
and long term. As demonstrated by Clean Plant Network laboratories in
Prosser and similar programs in Oregon (Oregon Department of Agricul-
ture, 2004), regular annual or biannual inspections maintain virus in-
cidence at negligible rates. Reducing inspection frequencies would
eliminate these gains and be inconsistent with the NCPN model regula-
tory standard adopted nationally in 2010 for key specialty crops.
Thus, maintaining current inspection rigor is the minimum scientifi-
cally defensible standard.

(d) Delaying compliance timetables: Delaying compliance would in-
troduce prolonged risk windows during which virus spread could go un-
detected. Pathogen latency in woody hosts often exceeds one growing
season, meaning that even modest delays allow for possible vertical
transmission of cryptic infections, particularly within scion and
stool bed material.

Additionally, phased or delayed compliance would put Washington
nurseries out of alignment with national certification standards main-
tained by other clean plant programs (including California, Oregon,
and Idaho), harming competitive parity and interstate movement permis-
sions. Timely compliance maintains continuity of supply chain integri-
ty for orchard operations across the Pacific Northwest and supports
Washington's export readiness, reaffirming the state's leadership in
biosecurity and plant health (WSDA Plant Certification Program, 2022).

(e) Reducing or modifying fine schedules for noncompliance: The
existing enforcement structure, which includes decertification, de-
struction, or removal of virus-infected material, represents a preven-
tive deterrent necessary to uphold high health standards. Modifying
sanction thresholds or reducing associated corrective obligations
would disincentivize stringent sanitation and testing among the pro-
gram's participants.

Because certification under chapter 16-350 WAC remains voluntary,
enforcement measures are a core quality guarantee mechanism rather
than punitive enforcement. Nurseries choosing to participate do so to
demonstrate adherence to globally respected phytosanitary standards.
Accordingly, maintaining proportional corrective actions is not only
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justified but essential to the economic credibility and branding of
"Washington Certified Fruit Tree Stock" (USDA—ARS Fruit Tree Certifi-
cation Lab, 2021).

(f) Any other mitigation techniques including those suggested by
small businesses or small business advocates: Stakeholder consulta-
tions, including input from nursery operators, Washington State Uni-
versity (WSU) researchers, and the department's fruit tree advisory
committee (RCW 15.13.320), have identified potential mitigations such
as shared diagnostic facilities, cooperative indexing, and periodic
fee waivers. While these strategies can modestly reduce operational
friction, they do not replace the scientific rigor of virus testing
and block isolation requirements integral to maintaining clean genetic
lines.

The intrinsic cost of producing virus-free material arises from
the biology of virus-vector systems, the extended lifecycle of host
plants, and the infrastructure demand of maintaining multiple plant
generations under controlled conditions. These costs cannot be materi-
ally mitigated without lessening the program's credibility or disqual-
ifying equivalency with national and international certification sys-
tems. Washington's fruit crops represent a $7 billion annual sector
dependent on clean propagation sources (Washington State Tree Fruit
Association, 2025). The measures adopted here uphold global excellence
in plant health management, ensuring Washington's long-term trade com-
petitiveness and preventing sizeable reintroduction events seen in
other regions where standards were relaxed.

In sum, the mitigation alternatives listed above, while typically
evaluated to reduce small business impacts, are not feasible without
undermining the scientific and regulatory framework that gives Wash-
ington's fruit tree certification program its nationally recognized
credibility. The program embodies the principle that clean, virus-free
tested germplasm is the foundation of a sustainable, profitable, and
export-ready fruit tree industry. Maintaining these standards ensures
that Washington continues to set the benchmark for biological integri-
ty and consumer assurance in the global fruit market.

sectioN 7: Describe how small businesses were involved in the devel-
opment of the proposed rule:

Stakeholder Meetings for Rule Development: The fruit tree adviso-
ry committee (committee), including WSU, Oregon department of agricul-
ture (ODA), and industry stakeholders, met with the department numer-
ous times throughout the rule-making process, both in formal and in-
formal capacities, to provide invaluable guidance and expertise. These
meetings were paramount in assisting with the development of the pro-
posed chapter 16-350 WAC rule language.

Committee members offered detailed input on technical and opera-
tional aspects, ensuring that the language reflected current nursery
practices, emerging scientific knowledge, and practical considerations
from the field. Throughout these discussions, the committee voiced
concerns about compliance impacts and suggested clarifications to en-
hance the feasibility and effectiveness of the certification program.

Below is a table documenting meetings with academia, industry,
and other regulatory agencies showcasing the breadth of participation
for the proposed rule:
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Date

Participants

Topic(s)

Location

June 20, 2023

Stakeholders from nurseries, tree
fruit growers, WSU, and ODA

Introduction, group goals and
tour of fruit tree certification
labs and Clean Plant Center
Northwest

In-person meeting

fruit growers, WSU, and ODA

section using ODA's rule as a
model

July 2023 Stakeholders from nurseries, tree Review of current rule, fielded Virtual
fruit growers, WSU, and ODA changes/updates for proposed
rule, and looked at ODA's rule
as a model
August 2023 Stakeholders from nurseries, tree Drafted new rule section-by- Virtual
fruit growers, WSU, and ODA section using ODA's rule as a
model
September 2023 Stakeholders from nurseries, tree Drafted new rule section-by- Virtual

October 20, 2023

Stakeholders from nurseries, tree
fruit growers, WSU, and ODA

Drafted new rule section-by-
section using ODA's rule as a
model

In-person meeting

fruit growers, WSU, and ODA

December 13, 2023 Stakeholders from nurseries, tree Discussion on testing Virtual
fruit growers, WSU, and ODA requirements/rule-making
requirements
January 31, 2024 Stakeholders from nurseries, tree Continued working on Virtual
fruit growers, WSU, and ODA finalizing rule draft
February 28, 2024 Stakeholders from nurseries, tree Continued working on Virtual
fruit growers, WSU, and ODA finalizing rule draft
March 29, 2024 Stakeholders from nurseries, tree Finalizing draft and remaining Virtual
fruit growers, WSU, and ODA sections, as well as facilitated
funding discussion
November 7, 2024 Stakeholders from nurseries, tree Read final draft of the rule, Virtual
fruit growers, WSU, and ODA fielded comments on CVA,
PLMVd and AHVd testing
February 27, 2025 Stakeholders from nurseries, tree Discussion on AHVd Virtual

Department-Issued Economic Impact Survey: The department issued a
detailed financial impact survey to program participants as part of
the ongoing stakeholder engagement process related to the proposed up-
dates for the fruit tree certification program. The survey aimed to
collect invaluable feedback directly from the department's fruit tree
certification program's participants to better understand potential
economic impacts and any other concerns stemming from the proposed
rule change (s).

Survey Distribution and Process: The survey was distributed elec-
tronically to all active participants and provided an opportunity for
nurseries to report anticipated costs, operational impacts, or other
concerns related to compliance with the proposed rule. The department
emphasized confidentiality, assuring participants that the results re-
ceived would be aggregated for both analysis and decision-making sup-
port.

Summary of Survey Content: The survey consisted of 20 to 30 gques-
tions, tailored to respondents' input as they progressed, addressing
the breadth of potential cost and operational areas affected by the
proposed changes. The main discussion points included: (1) Demograph-
ics and baseline data; (2) cost anticipation related to tree health;
(3) vector monitoring and control costs; (4) nursery management and
infrastructure; (5) weed management expenses; (6) recordkeeping prac-
tices; (7) training and equipment needs; (8) small business impact
perception; and (9) an open field for feedback.
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sectioN 8: Identify the estimated number of jobs that will be cre-
ated or lost as the result of compliance with the proposed rule: Any
possible job creation linked to implementation of these requirements,
such as additional roles in recordkeeping, compliance, inspections,
pest monitoring, equipment maintenance, or expanded cultivation,
should be understood as a potential rather than a certainty. Whether
and to what extent new jobs are actually created will vary extensive-
ly, contingent on several factors.

Potential Job Creation Factors: Nurseries required to comply with
the proposed rule may experience job growth in several specialized and
operational areas driven by increased compliance complexity and en-
hanced certification demands:

(1) On-Site Monitoring and Inspection: The expanded requirements
for monitoring virus vectors (aphids, leafhoppers), routine plant
health assessments, and environmental compliance will drive demand for
field technicians and pest management specialists.

(ii) Administrative and Compliance Roles: Enhanced recordkeeping,
multi-year documentation, audit preparation, and data management may
require hiring or reallocating administrative staff focused on ensur-
ing regulatory compliance and traceability.

(iii) Infrastructure Management and/or Equipment: Capital invest-
ments in greenhouses, screening, containment, and irrigation may lead
to roles in facility maintenance, upgrades, and operational oversight.

For example, nurseries that lack current capacity in compliance
management, pest surveillance, or documentation may find it necessary
to hire new administrative staff, field technicians, or seasonal la-
borers to meet the requirements. In addition, increased focus on qual-
ity control and disease prevention may encourage some nurseries to ex-—
pand internal teams or form new partnerships, which in turn could gen-
erate direct and indirect employment opportunities, especially in
nurseries experiencing growth or accessing new markets as a result of
certification.

Yet, it is equally possible that some nurseries already have ro-
bust staffing and systems in place for many or all of these functions.
In such cases, the regulatory changes may largely be absorbed using
existing personnel, processes, and infrastructure, resulting in little
or no incremental job creation. Furthermore, the decision to hire is
influenced by economies of scale, internal cross-training capacity,
strategic partnerships, and the ability to automate or outsource new
compliance needs. Accordingly, any job creation projections should be
seen as possibilities, highly dependent upon each nursery's initial
position, flexibility, and market circumstances, not as inevitable or
uniform outcomes for all participants.

Potential Job Loss Factors: Conversely, increased compliance
costs and operational demands may cause labor reductions or challenges
in some nurseries, especially smaller or resource-constrained busi-
nesses:

(1) Consolidation and Downsizing: Smaller nurseries facing dis-
proportionate compliance expenses may reduce workforce sizes, consoli-
date functions, or exit the certification program altogether.

(ii) Automation and Efficiency Gains: To offset higher labor and
operational costs, nurseries might adopt technologies reducing depend-
ence on manual labor, especially in vector monitoring, recordkeeping,
and propagation.

(iii) Restricted Growth: Marginal profit erosion due to certifi-
cation compliance could constrain nurseries from expanding employment,
investing in new roles, or retaining high-skilled personnel.
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Net Impact and Contingencies: The net effect of jobs based on the
proposed rule will vary based on:

(i) Economies of Scale: Larger nurseries have the ability to dis-
tribute fixed compliance cost increases over more units, supporting
stable or growing workforces, while smaller nurseries bear higher per-
unit expenses.

(ii) Market Positioning: Nurseries that successfully leverage
certified stock in premium or export markets may sustain or increase
jobs through higher revenues.

(iii) Partnerships and Resource Sharing: Cooperative models or
shared testing infrastructure may mitigate workforce constraints and
enhance employment resilience.

In sum, while the rule does not impose direct job mandates, com-
pliance-related operational shifts have the potential to create speci-
alized and technical roles on one hand and impose cost-driven work-
force reductions on the other. The overall employment outcome is high-
ly circumstantial, reflecting the diverse capacities and strategies of
nurseries required to comply.
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AMENDATORY SECTION (Amending WSR 00-19-036, filed 9/12/00, effective
10/13/00)

WAC 16-350-010 General. (1) Trees of Malus, Pyrus, Cydonia,
Chaenomeles, Amelanchier, Crataegus, Sorbus or Prunus may be regis-
tered as rootstock and scion sources for the propagation of certified
nursery stock when inspected, tested and found to be discernibly free
from harmful virus and virus-like diseases and other conditions by
procedures outlined in this program.

(2) Issuance of a certified state of Washington plant tag, stamp
or other document under this chapter means only that the tagged, stam-
ped or otherwise documented fruit tree or fruit tree related ornamen-
tal stock and rootstock have been subjected to procedures and require-
ments described in this chapter and determined to be in compliance
with its standards and requirements. The department disclaims all ex-
press or implied warranties, including without limitation implied war-
ranties of merchantability and fitness for particular purpose, regard-
ing all plants, plant parts, and plant materials under this chapter.

(3) The department is not responsible for disease, genetic disor-
ders, off-type, failure of performance, mislabeling or otherwise, in
connection with this chapter. No grower, nursery dealer, government
official, or other person is authorized to give any expressed or im-
plied warranty, or to accept financial responsibility on behalf of the
department regarding this chapter.

(4) Participation in the fruit tree planting stock certification
program is voluntary.

AMENDATORY SECTION (Amending WSR 00-19-036, filed 9/12/00, effective
10/13/00)

WAC 16-350-015 Definitions. (1) ( (& i "
N, 11 v g Az ]l oamt+ 1oc~ + R P I A L SO - g R | w))
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"Block" means a contigquous grouping of registered plants separated by
at least 10 feet from other contigquous groupings of registered plants.
Exemptions for closer spacing of registered plants may be granted by
the department when risks of infection from targeted pests is low and
plant spacing is consistent with current industry standards.

(2) "Clean cultivation" means the site is bare earth or is plan-—
ted with a grass (Gramineae) or another crop approved in writing by
the department in which broad-leaved weeds are actively controlled.
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(3) "Department" means the Washington state department of agri-
culture.
(4) "Diagnostic assays" means those tests used to detect viruses

and virus-1like pathogens and may include use of herbaceous or woody
indicator plants, serological tests, polymerase chain reaction assays,
high throughput sequencing, and/or other scientifically validated
means.

(5) "G1" refers to the original plants (nuclear materials) plant
line, variety, or cultivar that has been:

(a) Tested for, and found free of, economically important and/or
harmful plant viruses and virus-like organisms; and

(b) Been maintained under controlled conditions to prevent rein-
fection.

Production and maintenance of Gl material must be in within the
NCPN-FT system or eqgquivalent program as approved by the department di-
rector.

(6) "G2" means plant material that is propagated from Gl stock
and maintained by the certified nursery under the specific conditions
outlined in this chapter to prevent (re)infection.

(7) "G3" means plant material that is propagated from Gl or G2
stock to increase the amount of source material available for produc-
ing virus-tested certified nursery stock. G3 plants must be maintained
under the specific conditions outlined in this chapter to prevent
(re)infection.

(8) "G4" means plant material that is propagated from Gl, G2, or
G3 stock that will be commercially distributed.

(9) "Index" means to ((fest—fe¥r)) determine virus infection by
means of inoculation from the plant to be tested to an indicator

plant ((+)) or by any other ( (method—approvedlby—thedepartment)) sci-

entifically acceptable means of detection.
((/Q\ UNDRCOD g n m o + 1 TIlr o + = Q4 -+ o Doerartm i £ DN ~aq 14+ v
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45%)) (10) "Indicator plant" means any herbaceous or woody plant
used to index or determine virus infection.

(11) "NCPN-FT" means the United States Department of Agriculture
National Clean Plant Network for Fruit Trees.

(12) "Off-type" means different from the cultivar as stated on
the application for certification.
(13) "Registered tree" means a tree or clonal planting that has a

registration number assigned to it by the department, and that has
been inspected and tested in accordance with the provisions of this

chapter.
(14) "Scion block™ means a planting of registered G2 or G3 trees,
which serves as a source of ((seten—weeod)) scionwood for the propaga-

tion of Washington certified nursery stock.

((#6)¥)) (15) "Seed block" means a planting of registered G2 or G3
seed trees, which serves as a source of seed for producing rootstock
used in the propagation of Washington certified nursery stock.

((+F)) [(16) "Stool bed" means a clonal planting of self-rooted
registered G2 or G3 trees for the specific purpose of producing vege-
tatively propagated rootstock used in the propagation of Washington
certified nursery stock.
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(17) "Targeted" refers to harmful viruses and virus-like agents
that cause diseases of commercial pome and stone fruit trees (plant
genera Amelanchier, Chaenomeles, Cydonia, Crataequs, Malus, Prunus,
Pyrus, and Sorbus) and that may be tested for as a condition of par-

ticipation in the certification program.

(18) "Tested" means having been subjected to an official examina-
tion, other than visual, to determine if pests are present or to iden-
tify pests.

(19) "Tissue culture" means a general term for the cultivation of
plants (cells, tissues, or organs) under aseptic conditions in a syn-
thetic medium in vitro. It also refers to the cultures themselves.

(20) "Topworking" means the propagation by budding or grafting of
scion wood onto a rootstock or established tree.

(21) "Virus" means virus and other graft-transmissible virus-like
entities such as phytoplasma and viroids.
(22) "Virus infected" means the presence of a targeted virus in
a plant or plant part.
(23) "Washington certified nursery stock" means G4 plant materi-

als including nursery-grown seedlings, clonal root-stocks originating
from registered G2 or G3 trees, nursery-grownh trees propagated by us-
ing top-stock from registered G2 or G3 trees, and rootstock originat-
ing from registered G2 or G3 trees of the plant genera Amelanchier,
Chaenomeles, Cydonia, Crataequs, Malus, Prunus, Pyrus, and Sorbus.

(24) "Washington certified seed" means seed produced on regis-—
tered Gl, G2, or G3 seed trees. It could also pertain to virus-tested
seed from other sources approved by the department for production of
G4 trees.

AMENDATORY SECTION (Amending WSR 00-19-036, filed 9/12/00, effective
10/13/00)

WAC 16-350-020 Requirements. Certification by the department
shall not imply or be construed as any warranty of the department or
their employees as to the condition of nursery stock. The following
regquirements and conditions shall be met to qualify for consideration
of certification of nursery stock:

(1) The applicant ((is—responsible;——Subiecet—to—theapproval—of
the—departmentsy)) for certification shall be responsible for the se-
lection of the location and the proper maintenance of ((xegistered))
all plantings being grown ( (urder—the—provisions—of—thisprogram)).
The applicant ((+s)) shall also be responsible for maintaining the
identity of all nursery stock ( (emtered—in—thisprogramin o manner

approved—by—the—department) ). Any planting entered ((+r)) into this
certification program ((must)) shall be kept in a thrifty growing con-

dition ((free—ef)) and actively managed for plant pests.
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(2) Trees may be registered for certification as rootstock, in-
terstock, and scion sources for the propagation of Washington certi-
fied nursery stock when inspected, tested, and found to be discernibly
free from targeted viruses and having trueness to type, in accordance
with the procedures prescribed in this chapter.

(3) No budding, grafting, or top-working of registered G2 and G3
trees ( (is—prohibited;—execept—Ffor indexing under —+the supervisien—of
the—department)) 1n a scion block, seed block, or stool bed shall be
permitted without prior permission from the department. Use of a cer-
tified G2 and G3 nursery stock (from another nursery) for scionwood
shall only be allowed upon receiving permission from the department
and shall be subject to departmental supervision.

( (-3r—Apptiecants—must—removeany tree—that—is—infeeted—with—virus

s M 1S Al oo I EF o+ Falleotatrmer et £33 And 3~ sy 4+
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department<)) (4) Registered scion and seed blocks will be maintained

with insect management appropriate to mitigate risk of insect vectored
viruses and virus-like organisms. Monitoring for insect vectors will
occur during the growing season using best management practices de-
fined by Washington State University. When presence of insect vectors
is detected, insecticides and deterrents shall be employed to cover
potential vector activity periods.

(5) Any plant found to be infected by a targeted virus and offi-
cially confirmed by the department, or in root or foliar contact with
a confirmed infected plant, shall be removed immediately from any
planting and destroyed after notification is provided by the depart-
ment. For scion blocks, if a tree identified to be infected with a
targeted pathogen remains into the following growing season, the de-
partment may decertify adjacent and nearby plants within the same
block. The distance to which decertification occurs is dependent upon
the risk factors of pathogen spread, but shall not be less than 10
feet. For stool beds, if an infected plant is present the following
growing season, all plants growing within 10 feet of the infected
plant will not be certified. Decertified plants may be recertified if
department-approved corrective action is taken.

(6) Prior to planting, all registered plant growing areas and
their contiguous border areas of not less than 10 feet, shall be tes-
ted for the presence of soil-inhabiting nematodes known to transmit
any of the targeted viruses. Growing areas found free of nematode vec-
tors will not require chemical fumigation. Growing areas found infes-
ted with nematode vectors are required to be fumigated in accordance
with the rates and practices recommended by Washington State Universi-
ty. The growing areas will then be retested. Such tests and treatments
shall be carried out under the supervision of the department.

(7) Applicants shall be responsible for maintaining trueness to
tyvpe of certified G4 nursery stock produced from registered G2 and G3
plants. The applicant shall develop a written program, in cooperation
with the department, so as to provide for monitoring of each cultivar
for trueness to type. Trees found to be off-type shall be removed.

(8) The applicant must maintain, and when requested, provide to
the department at no cost, the following records for all registered G2
and G3 nursery stock in this program for a minimum of 10 vyears:

(a) Records indicating the lLatin name, variety or cultivar, root-
stock, origin, date of introduction of the Gl or G2 plant materials to
the facility, date of propagation in the registered G2 or G3 block,
and field location including nursery row and block;

(b) Records of sale and copies of all phytosanitary certificates
issued; and
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(c) Maps of the facility or nursery indicating the growing areas
and a detailed inventory for the registered G2 and G3 plants.

AMENDATORY SECTION (Amending WSR 00-19-036, filed 9/12/00, effective
10/13/00)

WAC 16-350-025 Requirements for registered scion blocks. (1)
The department will assign a registration number to each registered
scion tree.

(2) Only registered G2 or G3 trees are permitted in a registered
scion block.

(3) Isolation requirements. ((4=))) Prunus trees must be at least
( (ere—hundred)) 100 feet from any nonregistered Prunus tree and any
nonregistered members of the Rosaceae family.

((#)r)) (a) Plant genera Amelanchier, Chaenomeles, Cydonia, Cra-
taegus, Malus, Pyrus, and Sorbus trees must be at least ((sisty)) 60
feet from any nonregistered plant of the Rosaceae family.

(b) The department may waive the isolation distance for regis-
tered trees of these genera, i1if the trees are separated by a physical
barrier that would prevent the intermingling of roots.

(c) The department may waive the isolation distances for regis-
tered tissue culture lines of these genera, if kept under sterile lab-
oratory conditions or an indoor insect proof facility.

(4) The ground in a scion block and for a distance of ( (Ewernty))
20 feet on all sides around it ( (must—Pbe—kept—eithereclean—ecuttivated
eor—n—ground—eover—retatively—Fr of—broadteaf—weeds)) shall be kept
clean cultivated or in grass (Gramineae) or another approved cover in
which broad-leaved weeds are actively controlled.

(5) The rootstock and scion sources of the G2 and G3 scion-block
trees shall have originated from G2 trees established under this cer-
tification program or from virus—-tested Gl trees originating through
the National Clean Plant Network-FT or other department-approved vi-
rus—-tested sources. If the tree is scion-rooted, its source shall have
met the above-mentioned reguirements.

i_L Reglstered scion trees ((mas¥€)) may be propagated ((fxem

with scion wood from other registered ((Matws)) trees, 1f all of the
following ( (£hree)) conditions are complied with:

((#)) (a) No registered tree utilized is more ((¥kha®t)) Lthan two
generations from the foundation source.

((+))) (b) The registered tree providing scion wood for a sec-
ond-generation registered tree is identified and its location is
known.

((H++r)) (c) The department monitors the propagation of second-
generation registered scion trees.
) Roct o 1 eV
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AMENDATORY SECTION (Amending WSR 00-19-036, filed 9/12/00, effective
10/13/00)

WAC 16-350-030 Requirements for registered seed blocks. (1) The
department will assign a registration number to each registered seed

tree.
(2) ((opty—registered—Etrees—arepermitredina registered——seed
bteelk—

+2))) Prunus seed blocks must be located at least ((enre—hundred))
100 feet from any nonregistered Prunus plants and any nonregistered
member of the Rosaceae family.

((#4)r)) (3) The ground in a seed block and for a distance of
( (Ewenty)) 20 feet ((emaltt—sides—areounditmust e kept—either)) sur-
rounding the seed block shall be kept clean cultivated or in ( (greunda
cover—Fretatively—f¥ ofbroadteafweeds)) grass (Gramineae) or anoth-

( g g be P8
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f of—att—trus—er—irus—tikediseases+)) (4) The rootstock and

scion sources of the seed tree shall have originated from G2 or G3
trees established under this program or from virus tested Gl trees
originating through the NCPN-FT or other department-approved virus
tested sources. If the tree is scion rooted, its source shall have met
the above requirements. Only registered trees shall be permitted in
the seed block.

AMENDATORY SECTION (Amending WSR 00-19-036, filed 9/12/00, effective
10/13/00)

WAC 16-350-032 Requirements for registered stool beds. (1) Ex-—
isting stool beds not found to be virus infected via testing approved
by the department may gqualify as registered G3 stool beds. New stool
beds shall have originated from G2 or G3 stock established under this
certification program, or from virus-tested Gl plants originating
through the NCPN-FT or other department-approved virus-tested sources.
Only registered ((frees—a¥re)) plants shall be permitted in ((&)) the
registered stool bed.

(2) Registered stool beds must be at least ten feet from nonre-
gistered plants of the Rosaceae family.

(3) ((FRe)) Ground in a registered stool bed, and for a distance
of at least ((¥ern)) 10 feet ((epatt—sides—areouvnd—3tmust)) surround-
ing it, shall be kept clean cultivated.

(4) ((Reqis?efed—s%ee%—bed?—ﬁHs%—be—p%aﬁ%ed—wi%h—éeﬂﬁda%ieﬁ—ef
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ses—prior—to harvestofecertified rootsteecks)) The isolation distance

shall not apply to registered stool beds produced by aseptic micropro-
pagation and maintained under sterile laboratoryv conditions or an in-
door insect proof facility.
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NEW SECTION

WAC 16-350-033 Requirements for scion blocks of containerized
plants. The following requirements specifically apply to scion blocks
of containerized plant genera Amelanchier, Chaenomeles, Cydonia, Cra-
taegus, Malus, Prunus, Pyrus, and Sorbus species:

(1) The roots of trees being containerized must be free of soil
prior to planting in the containers;

(2) The growing medium must consist of nonsoil material includ-
ing, but not limited to, expanded or baked clay pellets, ground coco-
nut husks, coffee hulls, cocoa pods or rice husks, peat, perlite, saw-
dust, sphagnum, volcanic ash, cinder, or vermiculite. The components
of the growing medium must not have been previously used for growing
plants or other agricultural purposes. The components of the growing
medium must be mixed and maintained under conditions which preclude
soil contamination or contamination by water run-off. Samples of the
growing medium may be taken to verify the absence of soil.

(3) The containers must be set on a barrier that prevents the
roots of the plants from permeating the soil or prevents direct con-
tact with the soil, such as plastic, hard-packed clay, pavement, or a
minimum of two inches of coarse gravel. The site must be located so as
to preclude soil contamination, either directly or through water run-
off from drainage, flooding, irrigation, or other means.

(4) All other requirements for growing scion blocks must be met
(see WAC 16-350-025).

NEW SECTION

WAC 16-350-034 Requirements for tissue culture plant material.
(1) The following requirements apply specifically to tissue culture
plant materials grown by organogenesis for scion and for rootstock:

(a) Plants (explants) used to produce callus for tissue culture
must be tested or indexed annually.

(b) Plantlets (rooted shoots) regenerated from the tissue culture
callus must be grown in a greenhouse or growth chamber and all meas-
ures and precautions must be taken to prevent the presence of any vec-
tors in the greenhouse or growth chamber.

(c) One regeneration of plantlets from the tissue culture callus
will be certified under this program as G4 level material with no fur-
ther testing or indexing provided all other requirements are met. This
certification will last one year from the date of introduction of the
plantlets into the greenhouse. Plantlets may be planted as G3 level
registered plants provided all other requirements, including testing,
are met for scion and for stool beds.

(d) All other requirements for scion blocks and for stool beds
must be met (see WAC 16-350-025 and 16-350-032).

(2) For tissue cultures originating through aseptic micropropaga-
tion, without callus formation, the following requirements apply:

(a) With the exception of practices allowed in (b) of this sub-
section, registered G2 trees must be propagated directly from virus-
tested Gl plants originating through the National Clean Plant Network-
FT or other department-approved virus-tested sources.

(b) Plants propagated from Gl material and maintained as G2 moth-
er trees entirely under screenhouse conditions may serve as a source
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to establish a registered G2 tissue culture line. The source G2 mother
trees shall be tested annually by the department.

(c) All other requirements for scion blocks and stool beds must
be met (see WAC 16-350-025 and 16-350-032).

(3) Upon approval from the department, plantlets produced from
registered G2 tissue culture lines may retain G2 status if placed in
new commercial growing media and maintained in an indoor insect proof
facility. Routine testing by the department as outlined in this chap-
ter shall apply.

(4) All other G2 plantlets shall become G3 when planted in grow-
ing media and must meet the requirements of this chapter.

AMENDATORY SECTION (Amending WSR 05-03-042, filed 1/11/05, effective
2/11/05)

WAC 16-350-035 Requirements for certified nursery planting
1 13 e e : £ . ]
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+ifieatst tag-)) The following requirements specifically ap-
ply to Washington certified nursery stock, also known as G4 level ma-
terial:

(1) The applicant must maintain, and when requested, provide to
the department at no cost, the following records of all G4-level mate-
rials in this program for at least 10 vyears.

(a) Records indicating the lLatin name, variety or cultivar, root-
stock, origin, date of introduction of the G2 materials to the facili-
ty, date of propagation in the registered G2 or G3 block, and field
location including nursery row and planting.

(b) Records of sale and copies of all phytosanitary certificates
issued.

(c) Maps of the facility or nursery indicating locations of Wash-
ington certified nursery stock.

(2) All nursery stock grown for G4 certification shall be on
rootstocks from registered G2 or G3 trees, except for stone fruit
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trees grown on peach seedlings from gualified seed sources. Prunus
root-stocks for G4 certification shall be acceptable only if the seed
transmissible virus content does not exceed five percent and as ap-
proved by the department. Clonal rootstocks used in the production of
Washington certified nursery stock shall originate from registered
stool beds or department-approved certification programs from other
states.

(3) Nursery stock grown for G4 certification shall be planted
sufficiently apart to maintain its identity and shall be kept clean-
cultivated. Such nursery stock shall be designated as to rootstock,
top-stock, and interstock sources. Rebudding or regrafting of nursery
row stock shall not be allowed unless such stock is reworked with bud-
wood from the same registered scion-block.

(4) Seed may be designated as Washington certified seed only if
both of the following conditions are complied with:

(a) The seed was produced on registered seed trees; and

(b) The seed lot has been tested for transmissible virus content,
and not more than five percent of the seed tested positive for trans-
missible viruses.

(5) Official certification tags approved by the department may be
attached to bundles of G4-level trees at time of distribution and doc-
umentation of certification can also be supplied with the invoice.

(6) When it is offered for sale, Washington certified nursery
stock must be identified as to variety, interstock and rootstock.

AMENDATORY SECTION (Amending WSR 04-11-025, filed 5/11/04, effective

7/1/04)
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terhave notbeen——complied—with-)) Inspection and testing procedures

prescribed in this certification program may be carried out by the de-
partment, and shall be conducted at such times and in such manner as
is acceptable to the department.

(2) The methods and procedures used for virus indexing and test-
ing shall conform to NCPN-FT or department-approved standards.

(3) The department reserves the right to visually inspect and
test nursery rootstock in a planting for certification throughout the
growing season. At the request of the department, any undesirable
rootstock must be rogued before propagation.

(4) Any person selling, or offering for sale, any nursery stock
or seed identified by tagging as Washington certified nursery stock
shall be deemed to be responsible for the identity of such stock. All
Washington certified nursery stock offered for sale shall be handled
in accordance with accepted commercial practices and shall be identi-
fied by the tags described in WAC 16-350-050.
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(5) The department will refuse certification of planting stock
that has been propagated from registered trees found to be virus—-in-
fected or if other requirements of this chapter have not been met.

(6) A list of participating nurseries and certified nursery stock
shall be provided to all participating nurseries and to other interes-—
ted parties upon request.

(7) The department accepts certified material from other states
with an approved certification program.

NEW SECTION

WAC 16-350-042 Virus sampling and testing for registered G2/G3
trees. (1) In addition to wvisual inspections conducted twice annual-
ly, all registered G2/G3 trees may be subject to diagnostic assays to
determine the presence of targeted pests listed under this section.

(2) Testing will be prioritized as follows:

(a) Symptomatic G2/G3 trees will be tested immediately by the de-
partment.

(b) As funding allows, registered G2/G3 Prunus trees shall be
tested by the department on a three-year rotation for Little Cherry
Virus 1, Little Cherry Virus 2, Western X phytoplasma, Prune Dwarf Vi-
rus, Prunus Necrotic Ringspot Virus, and Cherry Leaf Roll Virus. Reg-
istered Prunus trees without testing in the previous 36 months shall
not be used for budwood for production of certified trees.

(3) The department and entities authorized by the department will
test registered G2/G3 trees by methods consistent with those utilized
by the NCPN-FT or department-approved standards.

(4) G2/G3 trees may be tested for the following targeted pests if
symptomatic for disease:

(a) Pome fruit:

i) Apple mosaic virus;

ii) Apple chlorotic leaf spot virus;

iii) Apple stem pitting virus;

iv) Apple green crinkle associated virus;
v) Apple stem grooving virus;

i) Apple rubbery wood virus-1;

ii) Apple rubbery wood virus-2;

iii) Apple luteo virus-1;

x) Apple scar skin viroid;

) Pear blister canker viroid;

i) Cherry rasp leaf virus;

ii) Citrus concave gum-associated virus;
iii) Tomato ringspot virus;

iv) Tobacco ringspot virus;

v) Generic phytoplasma;

) Stone fruit:

Apple mosaic virus;

i) Apple chlorotic leaf spot virus;

iii) Arabis mosaic virus;

v) Cherry mottle leaf virus;

) Cherry green ring mottle associated virus;
i) Cherry necrotic rusty mottle virus;
ii) Cherry rusty mottle associated virus;
viii) Cherry rasp leaf virus;

ix) Cherry leaf roll virus;

<< <

~
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x) Generic phytoplasma;
i) Candidatus phytoplasma pruni (X-Phytoplasma);
xii) Hop stunt wviroid;
xiii) Little cherry virus-1;
xiv) Little cherry virus-2;
v) Prune dwarf virus;
xvi) Prunus necrotic ringspot virus;
xvii) Plum pox virus;
xviii) Tomato ringspot virus;
xix) Tobacco ringspot virus;
x) Nectarine virus M;
xx1) Nectarine stem pitting-associated virus;
xx1i) Plum bark necrosis stem pitting associated virus;
xxiii) Peach mosaic virus;
xxiv) Peach latent mosaic viroid;
xxv) Xylella fastidiosa.

(
(x
(
(
(
(x
(
(
(
(
(x
(
(
(
(
(

AMENDATORY SECTION (Amending WSR 00-19-036, filed 9/12/00, effective
10/13/00)

WAC 16-350-050 Tagging and identity. (1) The department author-
izes the use of official certification tags for the identification of
nursery stock or seed that meet the requirements of this program.
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a5 = -)) Official standards
for the tags will be provided to participating nurseries for printing.
Certification tags must be approved by the department prior to use.

(2) Any person selling Washington certified nursery stock or
Washington certified seed is responsible for the identity of the stock
bearing each tag and for such nursery stock or seed meeting the re-
quirements of this program. Persons issued tags authorized by the pro-
gram must account for stock produced and sold, keep such records, and
make them available at no cost to the department upon request.
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WSR 26-02-034

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Home and Community Living Administration)
[Filed December 30, 2025, 4:52 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-14-066.

Title of Rule and Other Identifying Information: The proposed
rules are related to SHB 1142 (chapter 18, Laws of 2025). These rules
bring alignment to training requirements and certification exemptions
for long-term care (LTC) workers providing in-home care for family
members. This is care provided by an individual provider through the
consumer direct care network, through a home care agency and paid for
by WA Cares, or through WA Cares third option, which will be defined
in rule. These sections are WAC 388-71-0503 What definitions apply to
this chapter?, 388-71-0520 What are the training requirements for a
home care agency long-term care worker?, 388-71-0523 What are the
training and certification requirements for long-term care workers
providing in-home care?, 388-71-05415 When will the department deny
payment to the home care agency?, 388-71-0836 What definitions apply
to the long-term care worker training requirements?, 388-71-0839 Which
long-term care workers are exempt from the 70-hour, 30-hour, l6-hour,
nine-hour, or seven-hour basic training requirements?, 388-71-0860 Who
must complete orientation and safety, by when, and when does orienta-
tion and safety training attestation process need to be completed?,
388-71-0880 Who must complete the 30-hour basic training and by when
must it be completed?, 388-71-0888 When do the 70-hour basic training
and certification requirements apply to an individual whose required
basic training was previously less than 70 hours?, 388-71-0890 What
are the training requirements for parent providers who are long-term
care workers for their adult children through DDA?, 388-71-0893 Who
must complete the nine-hour basic training and by when must it be com-
pleted?, 388-71-0897 Who must complete the 21-hour basic training and
by when must it be completed?, 388-71-0899 What is the 21-hour train-
ing?, 388-71-0971 Prior to hiring a long-term care worker, what train-
ing and certification requirements must be reviewed by the home care
agency, consumer directed employer, or department?, 388-71-0977 Once
an individual is required to obtain certification as a home care aide,
may that individual revert to exempt status?, 388-71-0980 When may a
home care agency, consumer directed employer or the department employ
a long-term care worker who has not completed the 70-hour basic train-
ing or certification requirements?, 388-71-0985 What is continuing ed-
ucation and what topics may be covered in continuing education?,
388-71-0991 Who is required to complete continuing education training
and when must a long-term care worker or certified home care aide com-
plete continuing education?, 388-71-1001 Which long-term care workers
are exempt from the continuing education requirement?, 388-115-0510
What are the qualifications of an individual provider?, 388-115-0523
What are the training and certification requirements for individual
providers?, and 388-115-0540 When will the consumer directed employer
(CDE) reject your selected individual provider?

Hearing Location(s): On February 24, 2026, at 10:00 a.m., wvirtu-
ally via Teams or call in. See the department of social and health
services (DSHS) website at https://www.dshs.wa.gov/sesa/rpau/proposed-
rules-and-public-hearings for the most current information.
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Date of Intended Adoption: Not before February 25, 2026.

Submit Written Comments to: DSHS Rules Coordinator, P.0O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,
beginning noon on January 7, 2026, by 5:00 p.m. on February 24, 2026.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
rules consultant, phone 360-664-6036, TTY 711 relay service, email
shelley.tencza@dshs.wa.gov, by 5:00 p.m. on February 10, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of the proposal is to amend
WAC 388-71-0503, 388-71-0520, 388-71-0523, 388-71-05415, 388-71-0836,
388-71-0839, 388-71-0860, 388-71-0880, 388-71-0888, 388-71-0890,
388-71-0893, 388-71-0897, 388-71-0899, 388-71-0971, 388-71-0977,
388-71-0980, 388-71-0985, 388-71-0991, 388-71-1001, 388-115-0510,
388-115-0523, and 388-[115-]0540 to align WAC with the regquirements of
SHB 1142. Specifically, legislation driven changes include replacing
the phrase "individual provider" with LTC worker. This aligns basic
training and home care aide certification rules across in-home care
provider employers, including home care agencies, the consumer direc-
ted employer, and the long-term services and supports trust (WA Cares)
potential "third option" for "qualified family members." Further
changes are being made to add new sections to chapter 388-71 WAC to
explain what LTC providers are required to complete the spouse/domes-
tic partner basic training, as well as defining what that training in-
cludes. Also being modified is the WAC language regarding when a LTC
provider may be rehired, that family providers working for home care
agencies are required annual continuing education, and how long the
LTC worker may be allowed to achieve the department of health home
care aide certification. Further changes are made for housekeeping
purposes and to correct other language and typographical errors in
these sections.

Reasons Supporting Proposal: The reason for supporting this pro-
posal is passed legislation (chapter 18, Laws of 2025) standardizing
basic training and certification requirements for LTC workers who pro-
vide in-home care for their family members, including spouses or do-
mestic partners.

Statutory Authority for Adoption: RCW 18.88B.010, 18.88B.021,
18.88B.041, 74.08.090, 74.39A.009, 74.39A.070, 74.39A.074, 74.39A.076,
and 74.39A.341.

Statute Being Implemented: RCW 18.88B.010, 18.88B.021,
18.88B.041, 74.08.090, 74.39A.009, 74.39A.070, 74.39A.074, 74.39A.076,
and 74.39A.341.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Brad McFadden, P.O. Box 45600, Lacey, WA
98504-5600, 360-725-2563.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Brad
McFadden, P.O. Box 45600, Lacey, WA 98504-5600, phone 360-725-2563,
TTY 711 relay service, email bradley.mcfadden@dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.061 because this rule making is being

adopted solely to conform and/or comply with federal statute
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or regulations. Citation of the specific federal statute or
regulation and description of the consequences to the state
if the rule is not adopted: Changes in RCW 18.88B.041 and
chapter 322, Laws of 2024, RCW 74.39A.076 and section 2,
chapter 322, Laws of 2024, and new section 3 under RCW
74.39A.076.

Is exempt under RCW 19.85.025(3) as the rules only correct typo-
graphical errors, make address or name changes, or clarify
language of a rule without changing its effect.

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed rule clarifies and stand-
ardizes training and certification requirements for LTC workers who
provide in-home care for their family members, including spouses and
domestic partners under RCW 34.05.310 (4) (d).

Scope of exemption for rule proposal:

Is fully exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. [No information supplied by agency].

December 29, 2025
Katherine I. Vasquez
Rules Coordinator

SHS-5117.3

( (HOME—CARE-AGENCY)) IN-HOME LONG-TERM CARE PROVIDER QUALIFICATIONS

AMENDATORY SECTION (Amending WSR 25-07-060, filed 3/13/25, effective
4/13/25)

WAC 388-71-0503 What definitions apply to this chapter? "Agency
provider" means a long-term care worker (LTC) who works for a home
care agency.

"Area agencies on aging (AAA)" means a contracted entity that ag-
ing and long-term support administration (ALTSA) grants funds to in
order to carry out the functions of the Older Americans Act, general-
fund state programs, and to provide case management services and sup-
ports to individuals 18 and older who receive medicaid-funded long-
term care (LTC) in their own homes.

"Applicant" means a person who is in the process of becoming an
in-home ((+ernrg—term—eare)) LTC worker.

"Background check" means a name and date of birth check, or a
fingerprint-based background check, or both.

"Background check result" is defined in WAC 388-113-0010.

"Background check central unit (BCCU)" means the DSHS entity re-
sponsible for conducting background checks for the department.
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"Character, competence, and suitability determination (CC&S)" 1is
defined in WAC 388-113-0050.

"Client" means an individual receiving ( (mediecatd—Ffunded)) in-
home long-term care services from ((Ehe—department)) DSHS that are
funded by medicaid or the long-term services and supports trust pro-
gram (WA cares).

"Conflict of interest" means under 42 CFR 431 (c) (1) (vi), case
management must be separate from service delivery functions. A con-
tracted entity that aging and long-term support administration (ALTSA)
grants funds to in order to carry out the functions of the Older Amer-
icans Act, general-fund state programs, and to provide case management
services and supports to individuals 18 and older who receive medic-
aid-funded LTC in their own homes must comply with conflict-free case
management.

"Department" means the department of social and health services
(DSHS) or its designees.
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(1) Spouse or domestic partner;

(2) Parent, child, sibling, aunt, uncle, niece, nephew, cousin,
grandparent, grandchild, grandniece, grandnephew, or such relatives
when related by marriage or domestic partnership.

"Federally recognized Indian tribe" means self-governing American
Indian/Alaskan Native (AI/AN) governments recognized under applicable
federal and common law. Because of their sovereignty, federally recog-
nized tribes have the inherent power to make and enforce laws on their
lands, and to create governmental entities. A federally recognized
tribe is an AI/AN tribal entity that is recognized as having a govern-
ment-to-government relationship with the United States, with the re-
sponsibilities, powers, limitations, and obligations attached to that
designation, and is eligible for funding and services from the Bureau
of Indian Affairs. In addition, for the purpose of this rule, federal-
ly recognized Indian tribes are contracted entities that the aging and
long-term support administration (ALTSA) may grant funds to carry out
functions and to provide case management services and supports to in-
dividuals 18 and older who receive medicaid-funded long-term care in
their own homes and general fund state programs.

"Fingerprint-based background check" means a search of in-state
criminal history records through the Washington state patrol and na-
tional criminal history records through the Federal Bureau of Investi-
gation.

"Home care agency (HCA)" means an entity that is licensed by the
department of health to provide home care services through a contract
arrangement with the department to clients in places of permanent or
temporary residence.

"Home care agency long-term care (LTC) worker" means ((a—Zteng—
ferm—eare)) a LTC worker who works for a home care agency.

"Long-term care (LTC) worker" means any of the following:

(1) A((&)) direct care worker employed by a home care agen-
cy ((=)) L

(2) An individual provider employed by a consumer directed em-
ployer; or

(3) Long-term services and supports trust (WA cares) "qualified
family members".
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"Name and date of birth check”" is a search conducted by the back-
ground check central unit (BCCU) of Washington state criminal history
and negative action records using the applicant's name and date of
birth.

"Negative actions" are listed in WAC 388-113-0030.

AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-71-0523 What are the training and certification require-
ments for ((1ﬁd1v1dual—pfev1defs—aﬂd—heme—eafe—ageﬂey)) long-term care
(LTC) workers providing in-home care? A LTC worker, hired on or after
January 7, 2012, must meet the training requirements described in WAC
388-71-0836 through 388-71-1001. These training requirements also ap-
ply to LTC workers who were hired before January 7, 2012, if they did
not complete the training reguirements in effect at the time within
120 days of the date of hire. Prior to reinstating these individuals
to work as a LTC worker, these training requirements and certifica-
tion, if reqguired, must be met, or the LTC worker must have been re-
hired as allowed under WAC 388-71-0837. The following chart provides a
summary of the training and certification requirements for ( (&aeivida—
aH—providers—andheome——ecare—ageney tong—term—eare)) LTC workers as de-
fined in WAC 388-71-0503. This includes criteria for ((fkese)) provid-
ers working limited hours for only one person, caring only for
((emets)) the worker's child, parent, sibling, aunt, uncle, cousin,
niece, nephew, grandparent, or grandchild including when related by
marriage or domestic partnership, providing approved services only for

a spouse or registered domestic partner, or providing resplte serv-
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Who

Status

Orientation
training

Safety training

Basic training

Continuing
education

Required
credential

(1) (An-individual-provider
or-home-care-ageneytong-

termreare)) A LTC worker
who is a licensed, certified
health care professional in
good standing through the
Washington state department
of health, or ((an-individuat

previder-or-home-eare
ageney)) a ((long-termreare))
LTC worker with special
education training who meets
the criteria in RCW
18.88B.041 (1)(a)(1)(A).

ARNP, RN,
LPN, HCA,
NA-C, or other
professionals
listed in WAC
388-71-0839.

Not required.

Not required.

Not required.

Not required of
ARNPs, RN, or
LPNs in chapter
388-71 WAC.
Required 12
hours under
WAC
388-71-0991 of
NA-Cs, HCAs,
and other
professionals
listed in WAC
388-71-0839,
such as an
individual with
special
education
training with an
endorsement
granted by the
superintendent
of public
instruction
under RCW
28A.300.010.
For NA-C and
those with
special
education
training 12
hours is
required every
year while
working in
long-term care
under WAC
388-71-0991.

Required under
chapter 246-980
WAC.

(2) ((An-individual provider
or-heme-care-ageneylong-

termreare)) A LTC worker
with specific employment
history.

A((

eare)) LTC
worker who
was employed
at some point
between
January 1,
2011, and
January 6,
2012, and
((has)) who
completed the
basic training
requirements in
effect on the
date of hire.

Not required.

Not required.

Not required.

12 hours is
required every
year while
working in

((ong-term
eare)) LTC
under WAC
388-71-0991.

Not required.

WAC

388-71-0839.
(3) (An-individual-provider Hired by a Required. Two Required. Three | Required. 70 Required. 12 Required under
or-heme-care-ageneylong- licensed home hours under hours under hours under hours under chapter 246-980
termreare)) A LTC worker care agency or WAC WAC WAC WAC WAC.
employed by the consumer the consumer 388-71-0860. 388-71-0860. 388-71-0870 388-71-0991.
directed employer or home directed and
care agency. employer to 388-71-0875.

provide

personal care

service as

defined in

WAC

388-71-0836

and is not

exempt under

subsection (1)

or (2) of this

section .
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Who

Status

Orientation
training

Safety training

Basic training

Continuing
education

Required
credential

(4) ((An)) A LTC worker who
is an individual provider who
works limited personal care
hours for only one person.

An individual
provider
(employed by
the consumer
directed
employer)
providing 20
hours or less of
nonrespite care
for one person
per calendar
month and
does not meet
the criteria in
subsection (1)
or (2) of this
section.

Required. Two
hours under
WAC
388-71-0860.

Required. Three
hours under
WAC
388-71-0860.

Required. 30
hours under
WAC
388-71-0880.

Not required.

Not required.

(5) ((An))_A LTC worker who
is an individual provider,
((whe)) provides only respite
services, and works 300 hours
or less in any calendar year.

(a) An
individual
providing
respite care
who works no
more than 300
hours in the
calendar year,
is not exempt
in subsection
(1) or (2) of
this section,
and does not
meet criteria in
subsection (6)
of this section.
(b) Individual
providing only
in-home
respite services
for individuals
with
developmental
disabilities, as
defined in
WAC
388-845-1600
that receive
services under
Title 71A
RCW and for
individuals that
receive
services under
chapter
74.39A, that is
working 300
hours or less in
any calendar
year, and that is
not exempt in
subsection (1)
or (2) of this
section.

Required. Two
hours under
WAC
388-71-0860.

Required. Three
hours under
WAC
388-71-0860.

Required. Nine
hours under
WAC

((388-71-0899))
388-71-0893.

Not required.

Not required.
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Orientation Continuing Required
Who Status training Safety training Basic training education credential
(0) (Anindividual-provider An individual Required. Two Required. Three | Required. Seven | Notrequired for | Not required.
earing-only-for-the provider's providing care hours under hours under hours under LTC workers
adultehild-whereeeives only for the WAC WAC WAC working as
serviees-through-the provider's 388-71-0895. 388-71-0895. 388-71-0890. individual
tsabiliti developmentall providers. 12
administration)) A parent y disabled hours is
(including when related by adult child required every
marriage or domestic ((whe-reeeives year following
partnership) who is the LTC serviees completion of
worker providing in-home through-the basic training
care only for the provider's develepmental while working
developmentally disabled disabilities in LTC as an
adult child receiving services administration agency provider.
under Title 71A RCW. )) receiving Parents working
services under as individual
Title 71A providers and
RCW and not caring only for
exempt under their for
subsection (1) children will
or (2) of this remain exempt
section. from continuing
education after
Jan 1, 2027.
(7) ((An-individual-previder)) ((Amnindividual | Required. Two Required. Three | Required. 30 Not required for | Not required.
A LTC worker caring only for 1t hours under hours under hours under LTC workers
the provider's parent, child eare)) A LTC WAC WAC WAC working as an
(not covered in subsection (6) worker caring 388-71-0860. 388-71-0860. 388-71-0880. individual
of this section), sibling, aunt, only for the provider until
uncle, cousin, niece, nephew, ((ndividual January 1, 2027,
grandparent, or grandchild, ider! then 12 hours is
including when related by worker's child required every
marriage or domestic (not covered in year while
partnership. subsection (6) working in
of this section, ((Hong-term
parent, sibling, eare)) LTC
aunt, uncle, under WAC
cousin, niece, 388-71-0991. 12
nephew, hours is
grandparent, or required every
grandchild, year following
including when completion of
related by basic training
marriage or while working
domestic in long-term
partnership, care as an
who is not agency provider
exempt in Parents working
subsection (1) as individual
or (2) of this providers and
section, and caring only for
does not meet the worker's
the criteria in children will
subsection (6) remain exempt
of this section. from continuing
education after
Jan 1, 2027.
(8)-Anindividualprovider An-individual Required—TFweo Required—Three | Required30 Netrequired: Netrequired:))
earing-only-for-the-provider's previding-eare heursunder hours-under hours-under
adultchild: only-for-the WAC WAC WAC
ehild-and-net
exemptunder
stbseetionH)
or(2)-ofthis
seetion:
Certified on 1/29/2026 39 ] WSR Issue 26-03 - Proposed




Washington State Register, Issue 26-03 WSR 26-02-034

Orientation Continuing Required
Who Status training Safety training Basic training education credential
((99) (8) A ((leng-term A ((Jong-term Required. Two Required. Three | Required. 30 12 hours is Not required.
eare)) LTC worker providing eare)) LTC hours under hours under hours under required every
approved services only for a worker WAC WAC WAC year following
spouse or registered domestic providing 388-71-0860. 388-71-0860. 388-71-0880 completion of
partner ((and-funded-threugh approved until July 1, basic training
i services only 2026. The while working
: i for a spouse or requirement is in ((
i ). registered 16 hours eare)) LTC
domestic beginning July under
partner ((and 1, 2026. 388-71-0991.
the-United
States
departmentof
veterans-affairs
heme-and
communtty-
based
programs))
who is not
exempt in
subsection (1)
or (2) of this
section.

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-71-05415 When will ((the—department)) DSHS deny payment
to the home care agency? ((Fhe—<department)) DSHS will deny payment to
the home care agency for services provided to a department client by
an agency provider that it employs who:

(1) Does not meet the qualifications in WAC 388-71-0510; or

(2) Is a family member of the client served, except as provided
by RCW 74.39A.326 or 50B.04.070.

AMENDATORY SECTION (Amending WSR 25-16-084, filed 8/5/25, effective
10/1/25)

WAC 388-71-0836 What definitions apply to the long-term care
(LTC) worker training requirements? The following definitions apply
to the ((Femg—term—eare)) LTC worker training requirements:

(1) "Activities of daily living" means self-care abilities rela-
ted to personal care such as bathing, eating, using the toilet, medi-
cation assistance, dressing, and transfer. Instrumental activities of
daily living may also be used to assess a person's functional abili-
ties in the home and the community such as cooking, shopping, house
cleaning, doing laundry, working, and managing personal finances.

(2) "Care team" means the client and everyone involved in the in-
dividual's care. The care team may include family, friends, doctors,
nurses, ((Femg—term—eare)) LTC workers, social workers, and case man-
agers. The role of the care team is to support the client's well-be-
ing. However, the client directs the care plan.

(3) "Challenge test" means a competency test taken for specialty
training without first taking the class for which the test is designed
and may only be used when basic training is not required.

(4) "Client" means an individual receiving in-home services.
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(5) "Competency" means the integrated knowledge, skills, or be-
havior expected of a ((remg—term—eare)) LTC worker after completing
training in a required topic area. Learning objectives are associated
with each competency.

(6) "Competency testing" means evaluating a student to determine
if the student can demonstrate the required level of skill, knowledge,
and behavior with respect to the identified learning objectives of a
particular course. The department only requires competency testing for
nurse delegation core and specialized diabetes training, and the spe-
cialty and expanded specialty trainings. Training programs may inte-
grate competency testing within each programs' approved curricula.

(7) "Compliance year" means the 12-month period allowed to com-
plete the required 12 annual hours of continuing education, whether a
caregiver's compliance year be the calendar year or birthdate to
birthdate, as required by their provider type.

(8) "Core basic training" means the portion of the 70-hour home
care aide basic training that covers the core competencies and skills
that ((reng—term—eare)) LTC workers need in order to provide personal
care services efficiently and safely. The core basic training hours
also includes hours devoted to student practice and demonstration of
skills.

(9) "Date of hire" for determining time frames related to train-
ing and certification, means the first day the ((Femg—term—eare)) LTC
worker is employed by any employer.

(10) "DDA" refers to the developmental disabilities administra-
tion.

(11) "Direct care worker" means a paid individual who provides
direct, personal care services to persons with disabilities or the
elderly requiring ((Femg—term—eare)) LTC (see also the definition of
( (Fepg—term—eare)) LTC worker, which includes client care workers).

(12) "Department" or "DSHS" means the department of social and
health services.

(13) "Enhancement" means additional time provided for skills
practice and additional training materials or classroom activities
that help a ((Femrg—term—eare)) LTC worker to thoroughly learn the
course content and skills. Enhancements can include new student mate-
rials, videos or DVDs, online materials, and additional student activ-
ities.

(14) "Expanded specialty training" means optional curricula that
provide caregivers with advanced knowledge and skills related to spe-
cialty training or providing person-centered care to clients or resi-
dents living with conditions other than developmental disabilities,
dementia, and mental health. The optional expanded specialty training
may include such topics as traumatic brain injury, diabetes care, and
bariatric care. The optional expanded specialty training curricula
must be DSHS developed and based on competencies and learning objec-
tives established by ((the—department)) DSHS.

(15) "Guardian" means an individual as defined in chapter 11.130
RCW.

(16) "Home care aide" or "certified home care aide" means a
( (Fepg—term—eare)) LTC worker who has obtained and maintains a home
care aide certification through the department of health.

(17) "Hybrid" means a combination of online training and in-per-
son, remote, or virtual classroom instruction.

(18) "Individual provider" or "IP" means a ((persesn)) LTC worker
employed by the consumer directed employer to provide personal care or
respite care services to persons with functional disabilities under a
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medicaid state plan program, such as the medicaid personal care or
community first choice programs, under a federal medicaid waiver pro-

gram, ((e¥)) through the veteran directed home care (VDHC) program, oOr
through the long-term services and supports trust (WA cares) program.
(19) "Learning objectives" means measurable, written statements

that clearly describe what a ((Femg—term—eare)) LTC worker must mini-
mally learn to meet each competency. Learning objectives are identi-
fied for each competency. Learning objectives provide consistent, com-
mon language and a framework for curriculum designers, the curriculum
approval process, and testing. Curriculum developers have the flexi-
bility to determine how learning objectives are met and may include
additional content deemed necessary to best meet the competency in a
particular setting.

(20) "Long-term care (LTC) worker" means:

(a) All persons who provide paid, personal care services for the
elderly or persons with disabilities, including but not limited to,
individual providers of home care services, direct care workers em-
ployed by home care agencies, providers of home care services to per-
sons with developmental disabilities under Title 71A RCW, all direct
care workers in state-licensed assisted living facilities, adult fami-
ly homes, respite care providers, community residential service pro-
viders, and any other direct care staff who provide home or community-
based services to the elderly or persons with functional disabilities
or developmental disabilities.

(b) ((Feorg—term—eare)) LTC workers do not include:

(1) Persons employed by the following facilities or agencies:
Nursing homes subject to chapter 18.51 RCW, hospitals or other acute
care settings, residential habilitation centers under chapter 71A.20
RCW, facilities certified under 42 C.F.R., Part 483, hospice agencies
subject to chapter 70.127 RCW, adult day care centers; or

(ii) Persons who are not paid by the state, by a private agency,
or facility licensed by the state to provide personal care services.

(21) "Online training" means a course taken through an automated,
asynchronous learning management system or other technology that con-
forms to the online training standards posted on the DSHS website at
https://bit.ly/dshs-online-standards.

(22) "Personal care services" means physical or verbal assistance
with activities of daily living, or activities of daily living and in-
strumental activities of daily living that are provided to the client.

(23) "Professional development" for ((femg—term—eare)) LTC work-
ers means training related to enhancing and improving the skills and
knowledge required in their current caregiving role. Information rela-
ted to home care aide advancement into administrative duties may be
included as part of an overall conference experience related to the
current caregiving role.

(24) "Remote skills training" means training conducted in a vir-
tual classroom environment, or online when a student either demon-
strates a skill live or provides a video recorded file of themselves
performing a skill that is forwarded for feedback to an approved in-
structor or a proctor trained by an approved instructor, or both. A
training program must be approved by DSHS to provide remote skills
training.

(25) "70-hour home care aide training" means the 70 hours of re-
quired training that a new ((rerng—term—eare)) LTC worker must complete
within 120 days of hire. It has three components: Core competencies,
practice of skills, and population specific topics, which may include
specialty and nurse delegation training.
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(26) "Specialty training" means curricula that meets the require-
ments of RCW 18.20.270 and 70.128.230 to provide basic core knowledge
and skills that caregivers need to learn and understand to effectively
and safely provide care to residents living with mental illness, de-
mentia, or developmental disabilities. The specialty training curricu-
la may be DSHS developed or DSHS approved and must be based on the
competencies and learning objectives in WAC 388-112A-0430,
388-112A-0440, or 388-112A-0450.

(27) "Training entity" means an organization, including an inde-
pendent contractor, who provides or may provide training under this
chapter using approved curriculum. Training entities may only deliver
approved curriculum.

(28) "Training partnership" means a joint partnership or trust
that includes the office of the governor, and the exclusive bargaining
representative of individual providers under RCW 74.39A.270 with the
capacity to provide training, peer mentoring, and workforce develop-
ment, or other services to individual providers.

(29) "Virtual classroom" means a synchronous, instructor-led, re-
mote learning environment conducted in real time that conforms to the
virtual classroom standards posted on the DSHS website at https://
bit.ly/dshs-online-standards. A training program must be approved by
DSHS to provide virtual classroom instruction.

AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-71-0839 Which long-term care workers (LTC) are exempt
from the 70-hour, 30-hour, l6-hour, nine-hour, or seven-hour basic
training requirements? The following ((emag—term—eare)) LTC workers
are exempt from the 70-hour, 30-hour, l6-hour, nine-hour, or seven-
hour basic training requirement:

(1) An individual employed as a ((Femrg—term—eare)) LTC worker on
January 6, 2012, who complied with the basic training regquirements in
effect on the date of hire;

(2) An individual previously employed as a ((Femrg—term—eare)) LTC
worker who completed the basic training requirements in effect on the
date of hire, and was employed as a ((reng—term—eare)) LTC worker at
some point between January 1, 2011, and January 6, 2012;

(3) Registered nurses, licensed practical nurses, and advanced
registered nurse practitioners licensed under chapter 18.79 or 18.80
RCW;

(4) Nursing assistants certified under chapter 18.88A RCW and
persons in an approved training program for certified nursing assis-
tants under chapter 18.88A RCW provided that they complete the train-
ing program within 120 days of the date of hire and the department of
health has issued a nursing assistant certified credential within 200
days of the date of hire;

(5) A home health aide who was employed by a medicare certified
home health agency within the year before being hired as a ((ferg—term
eare)) LTC worker and has met the requirements of 42 C.F.R., Sec.
484.36;

(6) An individual with special education training who has an en-
dorsement granted by the Washington state superintendent of public in-
struction as described in RCW 28A.300.010; and

(7) A home care aide (HCA) certified under chapter 18.88B RCW.
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AMENDATORY SECTION (Amending WSR 23-01-022, filed 12/9/22, effective
1/9/23)

WAC 388-71-0860 Who must complete orientation and safety, by
when, and when does an orientation and safety training attestation
process need to be completed? ((#3))) Unless exempted in WAC
388-71-0839 ((H)r—threwgh—+r)), all long-term care workers must com-
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AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-71-0880 Who must complete the 30-hour basic training and
by when must it be completed? Unless exempt from the basic training
requirements under WAC 388-71-0839 ((F)r—threwgh—+))), the following
individuals must complete the 30-hour basic training under WAC
388-71-0885 within 120 days of the date of hire as described in WAC
388-71-0837:

(1) ((Ar—drpdivicduvat—provider)) A long-term care worker who only
cares for ((Ehat—previder's)) the worker's child, parent (not covered
in WAC 388-71-0890), sibling, aunt, uncle, cousin, niece, nephew,
grandparent, or grandchild, including when related by marriage or do-
mestic partnership;

(2) ((&A)) Through June 30, 2026, a long-term care worker provid-
ing approved services only for a spouse or registered domestic partner
and funded through the United States department of veterans' affairs
home and community-based programs; or

(3) A long-term care worker, working as an individual provider,
who provides no more than 20 hours of nonrespite care per month, for
one person who is not the individual provider's:

(a) Spouse or domestic partner.

(b) Child ((ekixd)), parent, sibling, aunt, uncle, cousin, niece,
nephew, grandparent, or grandchild, ((imetuding)) or such relatives
when related by marriage or domestic partnership.

AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-71-0888 When do the 70-hour basic training and certifi-
cation requirements apply to an individual whose required basic train-
ing was previously less than 70 hours? (1) The following ( (indivicuat
providers)) long-term care (LTC) workers must complete 70 hours of ba-
sic training and become a certified home care aide under WAC
388-71-0523:

(a) An individual provider (IP) who previously provided no more
than 20 hours of nonrespite care in any calendar month for one ((per—

sor—who—is—neot—theprovider's)) unrelated client and who:
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)) Continues to work for

one unrelated client whose authorized monthly hours fluctuate above 20
hours per month; or

(ii) Begins to work for a second client.

(b) ((A—FPR)) A LTC worker (working only as an individual provid-
er) who provides respite services and worked more than 300 respite
hours in any calendar year;

(c) ((An—FPR)) A LTC worker (working only as an individual provid-
er) who begins working for an unrelated client who previously only
provided personal care to the provider's:

(i) Child, parent, sibling, aunt, uncle, cousin, niece, nephew,
grandparent, or grandchild, including when related by marriage or do-
mestic partnership; or

(ii) Spouse or registered domestic partner ( (anred—funded—through
+ Tl + = Q4+ o P NENE Y SR £ 7o+ raoanrn ol PN =i =N N W aAm ~ A PR L EE I I i S
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)) .
(2) When ((ap—FPR)) a LTC worker (providing in-home care) descri-
bed in subsection (1) of this section is required to complete the 70-
hour basic training and become a certified home care aide, the ((FR))

LTC worker will:

(a) Have 120 days from the date of the change to complete the 70-
hour basic training and ((268)) 365 days from the date of the change
to become certified as a home care aide; and

(b) Be required to complete continuing education under WAC
((388——7+-089980)) 388-71-0991.

(3) For the purpose of this section, the date of the change means
the date on which the ((¥B)) LTC worker:

(a) Began working for a client that is not the individual's:

(i) Child, parent, sibling, aunt, uncle, cousin, niece, nephew,
grandparent, or grandchild, including when related by marriage or do-
mestic partnership; or

(ii) Spouse or registered domestic partner ( (reeeiving—approved
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(b) Exceeded 20 hours of work in one month; or

(c) Exceeded 300 respite hours in one calendar year.

(4) If ((ex*PRP)) a LTC worker is required to or chooses to become
a certified home care aide and completes the 70-hour basic training
requirements under this section, the individual will be required to
continue to comply with ((these—reguirements)) the requirement to
maintain the credential and complete continuing education requirements
even if:

(a) The monthly authorized hours are later reduced to 20 or fewer
hours;

(b) The individual no longer works for more than one unrelated
client; or

(c) The individual works 300 or fewer respite hours in a calendar

year.
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(5) The training and certification requirements for an individual
that met the criteria in subsection (4) of this section ((gdees)) do
not apply if the individual returns to work only for the individual's:

(a) Parent, adult child, sibling, aunt, uncle, cousin, niece,
nephew, grandparent, or grandchild, including when related by marriage
or domestic partnership; or

(b) Spouse or registered domestic partner ( (reeeivingapproved
ceovrizt oo Faorrn A~ +Flhesca~l I +tead O+t Aot £ st ool o
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fairs—home—and—ecommunity—based—programs)) .

AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-71-0890 What are the training requirements for parent

providers who are ((imndividual—prowviders)) long-term care (LTC) work-
ers for their ((adu}t—ehi}dfeﬁ—thfeugh—DDA)) developmentally disabled

adult child receiving services under Title 71A RCW? Unless exempt
from the basic training requirements as defined in WAC 388-71-0839

( (H—FEhreugb—H)), a parent including when related by marriage or
domestlc partnershlp, who is the ((%ﬂd%v%dﬂa%—pf@Videf—éef—%heif—adﬂ%%

administration) ) LTC worker providing in-home care onlv for the pro-

vider's developmentally disabled adult child receiving services under
Title 71A RCW must complete the 12-hour parent provider training, as

described in WAC 388-71-0895, within 120 days from the begin date of

the authorization to provide department paid, in-home services.

AMENDATORY SECTION (Amending WSR 24-05-003, filed 2/8/24, effective
3/10/24)

WAC 388-71-0893 Who must complete the nine-hour basic training
and by when must it be completed? (1) Unless exempt from the basic
training requirements under WAC 388-71-0839 ( (4B —threuwgh—H-)), a
long-term care (LTC) worker working as an individual provider must
complete orientation and safety training and nine hours of training
within 120 days of the date of hire as described in WAC 388-71-0837 if
the provider meets the following criteria:

(a) Provides respite services for individuals with developmental
disabilities receiving services under Title 71A RCW; and

(b) Works 300 hours or less (of respite) in ((amy)) a calendar

year.

(2) The individual ((prewvider)) must complete the orientation and
safety training before providing care.

(3) The training partnership identified in RCW 74.39A.360 must
offer at least 12 of the 14 total hours online and five of these on-
line hours must be individually selected from elective courses.

(4) An individual must complete the nine hours basic training re-
qgquired under this section within 120 days of the ((+eng—term—eare))
LTC worker's date of hire.
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NEW SECTION

WAC 388-71-0897 Who must complete the 2l1-hour basic training and
by when must it be completed? Effective July 1, 2026, a spouse or
registered domestic partner who is a long-term care worker only for a
spouse or domestic partner must complete 21 hours of basic training.

NEW SECTION

WAC 388-71-0899 What is the 2l1-hour basic training? The 21-
hours of basic training must include:

(1) Five hours of orientation and safety training to be completed
prior to providing care;

(2) Ten hours of basic training taken from WAC 388-71-0906; and

(3) At least six hours of additional focused training based on
the care-receiving spouse's or partner's needs and selected by the
caregiver, to be chosen from DSHS approved courses.

AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-71-0971 Prior to hiring a long-term care (LTC) worker,
what training and certification requirements must be reviewed by the
home care agency or ((department)) consumer directed employer? BRefore
hiring a ((remrg—term—eare)) LTC worker, the home care agency ((er—the
department—acting—onbehalfof +theelient)), as defined under RCW
74.39A.009; or the consumer directed employer (CDE) under chapter
74.39A RCW; must review and verify the highest level of training or
certification achieved by the individual.

(1) When the individual is a home care aide certified under chap-

ter 18.88B RCW, the home care agency ((+—EbPE—er—<department)) or CDE

must:

(a) Verify that the individual's home care aide certification is
current and in good standing; and

(b) Confirm and document that the individual either holds current
home care aide certification, or if not required to obtain certifica-
tion, is in compliance with continuing education as required under WAC
388-71-0991 only for the compliance year in which they are hired.

(2) When the individual is exempt from the 70-hour home care aide
training and certification requirements under WAC 388-71-0839, the
home care agency ( (—EbPE—er—<department)) or CDE must review and verify
the following:

(a) Documents demonstrating the individual's exemption status
from training and certification which may include:

(1) Washington state provider active credential number, showing
that the individual's license or certification is current and in good
standing;

(ii) A letter from a former or current employer documenting work
history during the exemption period described in WAC 388-71-0839;

(iii) Employment history records from the Washington state em-
ployment security department documenting work history information dur-
ing the exemption period;
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(iv) Federal tax statements documenting work history information
during the exemption period; or

(v) Documentation showing completion of the basic training as re-
quired under WAC 388-71-0839;

(b) For the year in which they are hired, documentation of com-
pletion of 12 hours of continuing education, or information on when
the continuing education must be completed, that complies with WAC
388-71-0991.

(3) Individuals who have worked as ((remg—term—eare)) LTC workers
in the past, but who did not complete the basic training or certifica-
tion required at the time, may be eligible to have the date of hire
reset in accordance with this section and WAC 388-71-0980.

(a) Individuals who are eligible to reset their date of hire as
provided in WAC 388-71-0980 must submit a new application and fee to
the department of health and adhere to the training or certification
requirement under this chapter.

(b) Individuals who are not eligible to reset the date of hire as
provided in WAC 388-71-0980 must not be paid to provide personal care
assistance until they complete required training and become certified

as a ((reag—fterm—eare)) LTC worker.

(4) The home care agency ( (—er—the—department—aecting—onbehatfof
the—etients)) as defined under RCW 74.39A.009; or the CDE under chap-

ter 74.39A RCW must comply with continuing education documentation re-
gquirements under WAC 388-71-0970.

(a) Individuals are held accountable for continuing education
completion by their new employer on the date of hire and shall provide
at new hire, documentation of their continuing education compliance
for the calendar year hired; or

(b) Individuals who work for multiple employers or move between
employers ((shatE)) must on the date of hire, provide documentation of
continuing education compliance for the calendar year in which they
are hired, if hired after their birthdate.

AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-71-0977 Once an individual is required to obtain certif-
ication as a home care aide, may that individual revert to exempt sta-
tus? (1) If an individual is required to or chooses to become a cer-
tified home care aide and completes the 70-hour training requirements
under this section, the individual will be required to continue to
comply with these requirements to maintain the credential and complete
continuing education requirements even if:

(a) The monthly authorized hours are later reduced to 20 or fewer

hours;

(b) The individual no longer works for a second unrelated client;
or

(c) The individual works 300 respite hours or less in a calendar
year.

(2) The training and certification requirements for an individual
that met the criteria in subsection (1) of this section ((gdees)) do
not apply when the individual returns to work only for the individu-
al's:

(a) Spouse or registered domestic partner; or
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(b) Parent, adult child, sibling, aunt, uncle, cousin, niece,
nephew, grandparent, or grandchild, including when related by marriage

AMENDATORY SECTION (Amending WSR 24-05-003, filed 2/8/24, effective
3/10/24)

WAC 388-71-0980 When may a home care agency or ((elient)) con-
sumer directed employer employ a long-term care (LTC) worker who has
not completed the 70-hour basic training or certification require-
ments? (1) If an individual has previously worked as a ((ferng—term

eare)) LTC worker, but did not complete the training or certification
requirements under RCW 18.88B.041, 74.39A.074, and 74.39A.076, and
this chapter, a home care agency or ((etient)) consumer directed em-

ployer must not employ the individual to work as a ((rernrg—term—eare))
LTC worker until the individual has completed the required training

certification unless the date of hire has been reset as described un-
der subsection (2) of this section.

(2) The date of hire may be reset according to WAC 388-71-0837.

(3) Unless exempt from the 70-hour basic training as described in
WAC 388-71-0875, individuals who meet the criteria in subsection (2)
of this section are allowed a new 120 days to complete the 70-hour
home care aide basic training and a new ((268)) 365 days to become
certified as a home care aide, if required by WAC 246-980-020.

(4) Individuals who meet the criteria in subsection (2) of this
section must submit a new application and fee to the department of
health.

AMENDATORY SECTION (Amending WSR 25-16-084, filed 8/5/25, effective
10/1/25)

WAC 388-71-0985 What is continuing education and what topics may
be covered in continuing education? (1) Continuing education is annu-
al training designed to promote professional development and increase
a person's knowledge, expertise, and skills. DSHS must approve con-
tinuing education curricula and instructors.

(2) Continuing education courses may be repeated for credit, how-
ever:

(a) The same course may not be repeated within an individual's
current continuing education compliance year as defined in WAC
388-71-0836 and 388-112-0010; and

(b) If a course becomes available in an individual's preferred
language, the translated course will be considered a new course.

(3) Continuing education must be on a topic relevant to any of
the following options:

(a) The care setting;

(b) Care needs of clients;

(c) Caregiver self-care;

(d) Long-term care worker professional development as defined in
WAC 388-71-0836 and ((388—312-0616)) 388-112A-0010.
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(4) Nurse delegation core and nurse delegation specialized diabe-
tes training hours when not applied to basic training hours may count
toward continuing education.

(5) Specialty training, except if completed through a challenge
test or counted toward basic training requirements, may be used to
meet continuing education regquirements.

(6) Successful completion of a department of health approved home
care aide certified alternative bridge program may be applied for up
to 12 hours of continuing education in the year it was completed.

AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-71-0991 Who is required to complete continuing education
training and when must a long-term care (LTC) worker or certified home
care aide complete continuing education? (1) All ((+eng—term—eare))
LTC workers who are certified home care aides must comply with the
continuing education requirements under chapter 246-980 WAC.

(2) ((Long—term—eare)) LTC workers, who are exempt from home care
aide certification as described in RCW 18.88B.041, unless exempt from
continuing education as described under WAC 388-71-1001 must complete
and provide documentation of 12 hours of continuing education within
45 calendar days of being hired or by the ((erg—term—eare)) LTC work-
er's birthday in the calendar year hired, whichever is later; and

(a) Must complete 12 hours of continuing education by the ((Ferng—
ferm—eare)) LTC worker's birthday each calendar year worked there-
after; or

(b) If the 45 calendar day time period allows the ((terng—term
eare)) LTC worker to complete continuing education in January or Feb-
ruary of the following year, the credit hours earned will be applied
to the calendar year in which the ((reng—term—eare)) LTC worker was
hired.

(3) If the renewal period following initial certification as a
home care aide (HCA) or nursing assistant (NA-C), is less than a full
year from the date of certification, no continuing education will be
due for the first renewal period.

(4) Unless exempt under WAC 388-71-1001, ((Femg—term—eare)) LTC
workers who are caring for a:

(a) Spouse or domestic partner; or

((parert)) (b) Parent, sibling, aunt, uncle, cousin, niece, neph-

gramsy) ) must complete continuing education
or before their birthday in the year after basic training was comple-
ted.

(5) A certified home care aide or ((+emg—term—eare)) LTC worker
exempt from home care aide certification as described in RCW
18.88B.041 who did not complete the continuing education requirements
by the time frame described in this section must not be paid to pro-
vide care after that date, unless the person is returning to employ-
ment, and their date of hire is reset according to WAC 388-71-0837.
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AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-71-1001 Which long-term care (LTC) workers are exempt
from the continuing education requirement? (1) Until January 1, 2025,
continuing education is not required for individual providers caring
for only the provider's:

(a) Biological, step, or adoptive child, or

(b) Sibling, aunt, uncle, cousin, niece, nephew, grandparent, or
grandchild, including when related by marriage or domestic partner-
ship.

(2) Beginning January 1, 2025, and until January 1, 2027, con-
tinuing education is not required for ( (imeivideal—preoviders)) LTC
workers (working as individual providers) caring only for the provid-
er's parent, child, sibling, aunt, uncle, cousin, niece, nephew,
grandparent, or grandchild, including when related by marriage or do-
mestic partnership.

(3) Continuing education is not required for LTC workers working
as individual providers that:

(a) Provide no more than 20 hours of nonrespite care in any cal-
endar month to only one person who is not the provider's parent,
child, sibling, aunt, uncle, cousin, niece, nephew, grandparent, or
grandchild, including when related by marriage or domestic partner-
ship((+)). or

(b) Provide respite services and work 300 hours or less of res-
pite in any calendar year.

(4) Continuing education is not required for registered nurses,
licensed practical nurses, and advanced registered nurse practitioners
licensed under chapter 18.79 or 18.80 RCW, even if voluntarily certi-
fied as a home care aide under chapter 18.88B RCW.

(5) Beginning January 1, 2025, LTC workers working as individual
providers covered under this section may voluntarily take continuing
education and be paid for up to 12 hours of continuing education annu-
ally.

(6) Parents working as individual providers and caring only for
their children will remain exempt from continuing education after Jan-
uary 1, 2027.

AMENDATORY SECTION (Amending WSR 21-18-081, filed 8/30/21, effective
10/1/21)

WAC 388-115-0510 What are the qualifications of an individual
provider? 1In order to be qualified as an individual provider, an ap-
plicant must:

(1) Be ((etghteer)) 18 years of age or older;

(2) Not have a disqualifying crime or negative action under chap-
ter 388-113 WAC based on a completed background check;

(3) Not be disqualified based on a character, competence, and
suitability determination;

(4) Complete training and certification requirements as required
by ((WAC—388—"F1—0520—=and)) WAC 388-71-0523;

(5) If required, have a home care aide certification or other
qualifying credential by the ((PoH)) department of health that is both
active and in good standing;
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(6) Be an employee of the consumer directed employer to provide
personal care services;

(7) Pass the federal exclusion list screening; and

(8) Not have credible allegations of fraud which are pending in-
vestigation, unless they fit within the exceptions listed in 42 C.F.R.
455.23.

AMENDATORY SECTION (Amending WSR 25-07-033, filed 3/11/25, effective
4/11/25)

WAC 388-115-0523 What are the training and certification re-
qulrements for 1nd1v1dua1 prov1ders° ((?he—ée%%ew&&g—eha%%—p%ev&dee—a

pfevidefe——¥hie)) Refer to WAC 388- 71 0523 Wthh 1ncludes crlterla for
those providers working limited hours for one person, caring only for
one's child, parent, sibling, aunt, uncle, cousin, niece, nephew,
grandparent, or grandchild including when related by marriage or do-
mestic partnership, providing respite services, or providing approved

services ((emty)) for a spouse or registered domestic partner ((ame
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(Whe Status trating Safety-training Baste-training education credential
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(Whe Status trating Safety-training Baste-training education credential

AMENDATORY SECTION (Amending WSR 24-05-003, filed 2/8/24, effective
3/10/24)

WAC 388-115-0540 When will the consumer directed employer (CDE)
reject your selected individual provider? (1) The CDE will reject an
individual provider who:

(a) Is the client's spouse, except in the case of an individual
provider for a chore services client or when the client is receiving
services under the veteran directed home care ((pregram)) or long-term
care services and supports trust (WA cares) programs;

(b) Is the natural, step, or adoptive parent of a minor client
aged 17 or younger;
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(c) Is the foster parent providing personal care or skills ac-
quisition training to a child residing in the individual's licensed
foster home; or

(d) Does not meet the qualifications under WAC 388-115-0510.

(2) The CDE will also reject an individual provider when the CDE
believes that the individual will be unable to appropriately meet the
care needs of the consumer, including health and safety.

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 388-71-0520 What are the training requirements for
a home care agency long-term care
worker?
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WSR 26-03-002
PROPOSED RULES
DEPARTMENT OF HEALTH

(Dental Quality Assurance Commission)
[Filed January 7, 2026, 2:24 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-15-022.

Title of Rule and Other Identifying Information: Dental licensure
requirements; the dental quality assurance commission (commission) 1is
proposing amendments to WAC 246-817-135 to remove requirements per-
taining to federal or state tax numbers when applying for licensure
without an examination. The commission is also proposing amendments to
WAC 246-817-160 to explain the educational and training pathways that
graduates of nonaccredited schools or programs must complete to obtain
comprehensive dental training that meets minimum clinical competency
requirements.

Hearing Location(s): On March 6, 2026, at 10:00 a.m., at the
Washington State Department of Health, TC2 Room 166, 111 Israel Road
S.E., Tumwater, WA 98501-5414; or via Zoom at https://us02web.zoom.us/
webinar/register/WN bz1Vu4 hSjedMRtMy31M5A. Follow the Zoom link to
register for the virtual hearing, which will give you instructions to
either join the meeting on a device, or to call in to the meeting on
the phone. After registering, you will receive a confirmation email
containing information about joining the webinar.

Date of Intended Adoption: March 6, 2026.

Submit Written Comments to: Debbie Gardner, Program Manager, P.O.
Box 47852, Olympia, WA 98504-7852, email dental@doh.wa.gov, https://
fortress.wa.gov/doh/policyreview, beginning the date and time of this
filing, by February 24, 2026, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Debbie Gardner,
program manager, phone 360-236-4893, TTY 711, email dental@doh.wa.gov,
by February 24, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The commission is proposing amendments
to WAC 246-817-135 to revise requirements related to federal or state
tax numbers and WAC 246-817-160 to better explain the educational and
training pathways that graduates of nonaccredited schools must com-
plete to obtain comprehensive dental training that meets minimum clin-
ical competency requirements.

To protect an applicant's privacy and security, the commission is
proposing amending WAC 246-817-135 to remove the requirement of pro-
viding federal and state tax numbers from applications for licensure
without an examination, as it is not necessary data to protect public
health when meeting licensing requirements.

The commission has been receiving an increased number of appli-
cants who have received training from nonaccredited schools or pro-
grams. Due to the varying degree of education and training from nonac-
credited dental schools and programs, the commission is proposing
amendments to WAC 246-817-160 to explain the educational and training
pathways graduates of nonaccredited schools must complete to pursue
licensure in Washington state.

Clinical education and training requirements were last reviewed
by the commission in 2016. Providing clear standards will ensure that
minimum clinical competency requirements are met and that graduates of
nonaccredited schools obtain similar levels of comprehensive education
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and training as dentists who graduate from Commission on Dental Ac-
creditation (CODA) accredited schools.

The commission is proposing the following amendments to explain
the pathways graduates of nonaccredited schools must complete to pur-
sue licensure in Washington state:

. Successful completion of at least two years of predoctoral dental
education obtained at a CODA-accredited dental school; or
. Successful completion of at least one additional CODA-accredited

postdoctoral academic year of education in a general practice
residency or advanced education in general dentistry residency.

Reasons Supporting Proposal: Rule making is necessary to remove
barriers for dentists applying for licensure without examination and
to provide clear educational and training pathways for graduates of
nonaccredited schools. The proposed rule amendments meet the intent of
the underlying statutes of establishing, monitoring, and enforcing
qualifications for licensure and consistent standards of practice as
part of the commission's purpose. Providing clear standards for dental
licensure ensures appropriate comprehensive dental training to meet
minimum competency requirements and best practices for patient safety.

Statutory Authority for Adoption: RCW 18.32.0365.

Statute Being Implemented: RCW 18.32.002, 18.32.0365, 18.32.040,
18.32.215, and 18.32.222.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Dental quality assurance commission, govern-
mental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Debbie Gardner, 111 Israel Road S.E., Tumwater,
WA 98501, 360-236-4893.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Debbie
Gardner, P.O. Box 47852, Olympia, WA 98504-7852, phone 360-236-4893,
TTY 711, email dental@doh.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules adopt, amend, or
repeal a procedure, practice, or requirement relating to
agency hearings; or a filing or related process requirement
for applying to an agency for a license or permit.

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The entire proposed rule is exempt un-
der RCW 19.85.025(4) as it only affects the dental professional's 1li-
cense which does not meet the definition of "small business" in RCW
19.85.020. A portion of the rule, WAC 246-817-135, is exempt under RCW
34.05.310 (4) (g) (i1) because it repeals a requirement to submit proof
of federal or state tax numbers for a dental licensure without exami-
nation.

Scope of exemption for rule proposal:

Is fully exempt.

January 7, 2026
Bryan Swanson, DDS, Chair
Dental Quality Assurance Commission
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AMENDATORY SECTION (Amending WSR 21-01-215, filed 12/23/20, effective
1/23/21)

WAC 246-817-135 Dental licensure without examination—Eligibili-
ty and application requirements. For individuals holding a dentist
credential in another U.S. state or territory, to be eligible for
Washington state dental license without examination, the applicant
must provide:

(1) A completed application on forms provided by the secretary;

(2) Applicable fees under WAC 246-817-990;

(3) A verification by a U.S. state or territory board of dentist-
ry (or equivalent authority) of an active credential to practice den-
tistry, without restrictions, and whether the applicant has been the
subject of final or pending disciplinary action;

(4) Proof of graduation from an approved dental school under WAC
246-817-110 (2) (a):

(a) The only acceptable proof is an official, posted transcript
sent directly from such school;

(b) Graduates of nonapproved dental schools must meet the re-
quirements under RCW 18.32.215 (1) (b).

(5) Proof that the applicant is currently engaged in the practice
of dentistry:

(a) Dentists serving in the United States federal services as de-
scribed in RCW 18.32.030(2) must provide documentation from their com-
manding officer regarding length of service, duties and responsibili-
ties, and any adverse actions or restrictions;

(b) Dentists employed by a dental school approved under WAC
246-817-110 (2) (a) must provide documentation from the dean or appro-
priate administrator of the institution regarding the length and terms
of employment, duties and responsibilities, and any adverse actions or
restrictions;

(c) Dentists in a dental residency program must provide documen-
tation from the director or appropriate administrator of the residency
program regarding length of residency, duties and responsibilities,
and any adverse actions or restrictions; or

(d) Dentists practicing dentistry for a minimum of ( (&wernty)) 20
hours per week for the four consecutive years preceding application,
in another U.S. state or territory must provide:

(i) Address of practice location(s);

(ii) Length of time at the location(s);

(iii) A letter from all malpractice insurance carrier(s) defining
years when insured and any claims history; and

(1iv) ( (Federal—eor state +taxnumberss—and

+#)+)) DEA numbers if any.

(6) Proof of successful completion of a commission approved writ-
ten jurisprudence examination;

(7) A recent 2" x 2" photograph, signed, dated, and attached to
the application; and

(8) Authorization for background inquiries to other sources may
include, but are not limited to, the national practitioner data bank
and drug enforcement agency.
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AMENDATORY SECTION (Amending WSR 18-01-106, filed 12/19/17, effective
1/19/18)

WAC 246-817-160 Graduates of nonaccredited schools. (1) An ap-
plicant for Washington state dental licensure, who is a graduate of a
dental school or college not accredited by the Commission on Dental
Accreditation shall provide to the Dental Quality Assurance Commission
(commission) :

(a) Materials listed in WAC 246-817-110 (1), (3), (5) ((threugh
+—and—+—threvgh—4+3y) ), (6), (7), and (9) through (12);

(b) Official school transcript or diploma with dental degree lis-
ted transcribed to English if necessary;

(

& - o & c
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Jatted—States—or Canadas;)) Additional predoctoral or postdoctoral aca-

demic years of dental education resulting in a certificate attesting
to the successful graduation from that program. This can be satisfied

by:

(1) Successful completion of at least two vears of predoctoral
dental education obtained at a dental school, approved, conditionally
or provisionally, by the Commission on Dental Accreditation; or

(1i) Successful completion of at least one additional postdoctor-—
al academic yvear of education in a general practice residency (GPR) or
advanced education in general dentistry (AEGD) residency that has been
approved, conditionally or provisionally, by the Commission on Dental
Accreditation ( (apd—3nelude—eliniecal—training)); and

(d) An applicant for Washington state dental licensure must pro-
vide proof of successful completion of:

(i) An approved practical/clinical examination under WAC
246-817-120; or

(ii) A qualifying residency program under RCW 18.32.040 (3) (c).

(2) Upon completion of the requirements in subsection (1) (a)
through (c) of this section, an applicant may be eligible to take the
practical examination as approved in WAC 246-817-120 (2) through (4).

(a) The commission may issue examination approval up to six
months before an applicant has completed the ((fwe)) additional pre-
doctoral or postdoctoral academic years of dental education.

(b) An applicant must provide a letter from the school where the
((£we)) additional predoctoral or postdoctoral academic years ((+s))
are being obtained indicating expected date of education completion.

Certified on 1/29/2026 [ 60 ] WSR Issue 26-03 - Proposed



Washington State Register, Issue 26-03 WSR 26-03-020

WSR 26-03-020
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed January 12, 2026, 10:15 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-23-041.

Title of Rule and Other Identifying Information: WAC 182-526-0025
Use and location of the office of administrative hearings,
182-526-0110 Process after a hearing is requested, 182-526-0290 Rein-
stating a hearing after an order of default or an order of dismissal,
and 182-526-0575 How to request review of an initial order.

Hearing Location(s): On February 24, 2026, at 10:00 a.m. The
health care authority (HCA) holds public hearings wvirtually without a
physical meeting place. Virtual public hearings are held via Microsoft
Teams webinar. To attend, you must register in advance at https://
events.gcc.teams.microsoft.com/event/faf7ef0b-7f04-4b2a-
b308-2bc0575£5bb4@11d0e217-264e-400a-8ba0-57dccl27d72d. After regis-
tering, you will receive a confirmation email containing information
about joining the public hearing. You will be able to join the public
hearing through most standard internet browsers; you do not need to
install Microsoft Teams.

Date of Intended Adoption: Not sooner than February 25, 2026.
Submit Written Comments to: HCA Rules Coordinator, P.0O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
beginning January 13, 2026, 8:00 a.m., by February 24, 2026, 11:59

p.m.

Assistance for Persons with Disabilities: Contact Jessica Nguyen,
phone 360-725-1174, fax 360-586-9727, telecommunication relay service
711, email arc@hca.wa.gov, by February 6, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: HCA is amending its administrative
hearing rules to clarify the role of HCA presiding officers and to
clarify contact information for, and the role of, the office of admin-
istrative hearings.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021 and 41.05.160.

Statute Being Implemented: RCW 41.05.021 and 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Brian Jensen,
P.O. Box 42716, Olympia, WA 98504-2716, 360-725-0815; Implementation
and Enforcement: Kerry Breen, P.0O. Box 42700, Olympia, WA 98504-2700,
1-844-728-5212.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules adopt, amend, or
repeal a procedure, practice, or requirement relating to
agency hearings; or a filing or related process regquirement
for applying to an agency for a license or permit.

Scope of exemption for rule proposal:
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Is fully exempt.

January 12, 2026
Wendy Barcus
Rules Coordinator

RDS-6858.1

AMENDATORY SECTION (Amending WSR 17-05-066, filed 2/13/17, effective
3/16/17)

WAC 182-526-0025 Use and location of the office of administra-
tive hearings. (1) The health care authority (HCA) may use adminis-
trative law judges employed by the office of administrative hearings
(OAH) to conduct administrative hearings and issue initial orders in
accordance with RCW 34.05.425 (1) (c).

(2) In some situations, HCA may use presiding officers employed
by HCA to conduct administrative hearings and issue final orders in
accordance with RCW 34.05.425 (1) (a) and (b). When HCA uses HCA-em-
ployed presiding officers to conduct administrative hearings, HCA's
presiding officer has all the duties and responsibilities set forth in
this chapter relating to administrative law judges and the office of
administrative hearings. The notice of hearing will identify whether
the case is to be heard by OAH or an HCA-employed presiding officer.

(3) ( (=) ) OAH headquarters location is:

Office of Administrative Hearings

2420 Bristol Court S.W.

P.O. Box 42488

Olympia, WA 98504-2488

((360—664—874+7F)) 360-407-2700 or 800-583-8271
fax: 360-664-8721

(4) OAH field offices are at the following locations:

Olympia

Office of Administrative Hearings
2420 Bristol Court S.W.

P.O. Box 42489

Olympia, WA 98504-2489
360-407-2700

1-800-583-8271

fax: 360-586-6563
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Tacoma
Office of Administrative Hearings
( (549 Market—Street;—Suite—506)) 4301 S. Pine Street, Suite 200

Tacoma, WA ((88482)) 98409
253-476-6888
fax: 253-593-2200

Spokane

Office of Administrative Hearings

16201 E. Indiana Avenue, Suite ((5686)) 3000
Spokane Valley, WA 99216

((56989—456-3975)) 509-742-5747

fax: ((569—456-3897)) 509-456-3980

(5) All OAH facilities are closed to the public. Access is by ap-
pointment only. Contact OAH at the telephone numbers listed in subsec-—
tion (4) of this section or by visiting OAH's website: oah.wa.gov/
contact-us/offices—-appointment-only.

(6) Contact the Olympia field office, under subsection ((+42)))
(3) of this section, if unable to identify the correct field office.
((#6)¥)) (1) Further hearing information can be obtained at the

OAH website: ( (www—oah—wa-go¥)) oah.wa.gov.

AMENDATORY SECTION (Amending WSR 17-05-066, filed 2/13/17, effective
3/16/17)

WAC 182-526-0110 Process after a hearing is requested. (1) Af-
ter a hearing is requested, in accordance with WAC 182-526-0025, the
office of administrative hearings (OAH) must send a copy of the hear-
ing request to the health care authority (HCA) or HCA's authorized
agent who made the decision on HCA's behalf, unless OAH received the
hearing request from HCA or HCA's authorized agent.

(2) OAH sends the hearing request to HCA or HCA's authorized
agent within four business days of OAH receiving the request.

(3) OAH must serve all parties with a notice of hearing, which
advises the parties of the hearing date, time, and location. This
document is called the notice of hearing. In appropriate cases, OAH
also serves a written notice of a prehearing conference.

(4) If HCA, in its sole discretion, chooses to use presiding of-
ficers employed by HCA to conduct the administrative hearing and issue
the final order in a particular case, the notice of hearing will iden-
tify that the case is to be heard by an HCA-employed presiding officer
and advise the parties of the hearing date and time.

(5) Before the hearing or prehearing conference is held by OAH or
by an HCA-employed presiding officer:

(a) The HCA hearing representative may contact any other party to
try to resolve the dispute or gather information; and

(b) The party who requested the hearing may contact the HCA hear-
ing representative to try to resolve the dispute or gather informa-
tion.
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AMENDATORY SECTION (Amending WSR 17-24-103, filed 12/5/17, effective
1/5/18)

WAC 182-526-0290 Reinstating a hearing after an order of default
or an order of dismissal. (1) If an order of default was entered un-
der WAC 182-526-0284, or an order of dismissal was entered under WAC
182-526-0285, the appellant may file a petition (request) to wvacate
(set aside) the order.

(a) If the order was issued by the office of administrative hear-
ings (OAH), the petltlon to vacate must be filed with ((

(b) ((BoA—forwards—any)) 1f the order was issued by the health
care authority (HCA), the petition to vacate ((to—OAH—-execept—Ffor—naurs—
rg—home—rates—eases)) must be filed with HCA or the board of appeals

(BOA) .

(c) The appellant must specify in the petition to vacate the rea-
son why the order should be wvacated.

(2) The petition to vacate must be filed within ( (twenty—ene)) 21
calendar days of service (mailing) of the order to the parties. If the
petition to vacate is not filed by the deadline, the order of default
or order of dismissal becomes a final order by operation of law.

(3) If OAH or HCA recelves a petltlon to vacate, ((er—Ff—+the BOSA

P
Ay LV =) (=8

((BoA)) HCA schedules a prehearing conference and serves all parties
with a notice of a prehearing conference under WAC 182-526-0250.

(4) If the appellant fails to appear at the scheduled prehearing
conference to address the petition to vacate:

(a) The order of default or order of dismissal becomes a final
order by operation of law;

(b) OAH ( (e BOA—+ir—anursing home—rates—eases)) or HCA will is-
sue an order disposing of the appellant's hearing request, stating
that the order of default or order of dismissal became a final order
by operation of law under RCW 34.05.440 (2) and (3) because the appel-
lant failed to appear at the prehearing conference to address the pe-
tition to vacate, and including information about judicial review un-
der WAC 182-526-0640;

(c) The appellant may seek judicial review of the final order of
default or final order of dismissal to the superior court under WAC
182-526-0640.

(5) If the appellant appears for the scheduled prehearing confer-

4= o 4 o ISP + [T NP SNPRQEeN PN P, OAH or
L_J. L_J_ULL |l v oo T T J_J.l (_A. J.l\.AJ.\_)J.Ll\j TTOUTIT J.(_A.L_ =) \ @ ye) 12

gl

ence:

(a) The ALJ or review judge will receive evidence and argument
from the parties regarding whether:

(1) The petition to vacate was timely filed; and

(ii) The appellant has established good cause to excuse any de-
fault or dismissal and to reinstate the matter for hearing.

(b) If the petition to vacate was not filed timely, the ALJ or
the review judge will issue an order disposing of the appellant's
hearing request, stating that the order of default or order of dis-
missal became a final order by operation of law under RCW 34.05.440(1)
because the appellant failed to timely file the petition to vacate,
and including information about judicial review under WAC
182-526-0640. The appellant may seek judicial review of the final or-
der of default or final order of dismissal to the superior court under
WAC 182-526-0640.
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(c) If the petition to vacate was timely filed, but the appellant
does not establish good cause to excuse any default or dismissal, the
ALJ must issue an initial order, including information about how to
petition for review to the BOA, or the review judge must issue a final
order dismissing the appeal.

(d) If the petition to vacate was timely filed and the appellant
establishes good cause to excuse any default or dismissal, the ALJ or
review judge vacates the order of default or order of dismissal and
the matter may proceed to hearing on the issues identified in the
original request for hearing. The hearing may occur:

(1) Immediately following the prehearing conference if the par-
ties agree; or

(ii) At a hearing date scheduled by OAH or BOA under WAC
182-526-0250 i1if the ALJ or review judge continues the hearing to a
later date.

AMENDATORY SECTION (Amending WSR 17-05-066, filed 2/13/17, effective
3/16/17)

WAC 182-526-0575 How to request review of an initial order. (1)
A party must make the request for review of an initial order in writ-
ing and file the request with the board of appeals (BOA) at the ad-
dress given in WAC 182-526-0030 and within the deadlines set forth in
WAC 182-526-0580.

(2) The request for review should identify the parts of the ini-
tial order with which the party disagrees and should identify the evi-
dence in the hearing record supporting the party's position.

(3) The party seeking review should also send a copy of the re-
view request to the other parties.

(4) After receiving a request for review of an initial order, BOA
serves a copy on the other parties((+)) and their representatives ((+
and—the—office—-of administrativehearings)). The other parties and
their representatives may respond as described in WAC 182-526-0590.
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WSR 26-03-022
WITHDRAWAL OF PROPOSED RULES

DEPARTMENT OF LICENSING
[Filed January 12, 2026, 1:26 p.m.]

The department of licensing requests the withdrawal of the pro-
posed rule making for WAC 308-20-080 Minimum instruction requirements
for cosmetology, hair design, barbering, manicuring, esthetics, and

master esthetics training, filed as WSR 26-01-139 on December 18,
2025.

Ellis Starrett
Rules Coordinator

Certified on 1/29/2026 [ 66 ] WSR Issue 26-03 - Proposed



Washington State Register, Issue 26-03 WSR 26-03-060

WSR 26-03-060
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed January 16, 2026, 9:05 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-22-036.

Title of Rule and Other Identifying Information: WAC 182-513-1660
Medicaid alternative care (MAC) and tailored supports for older adults
(TSOA) —Spousal impoverishment.

Hearing Location(s): On February 24, 2026, at 10:00 a.m. The
health care authority (HCA) holds public hearings virtually without a
physical meeting place. Virtual public hearings are held via Microsoft
Teams webinar. To attend, you must register in advance at https://
events.gcc.teams.microsoft.com/event/faf7ef0b-7f04-4b2a-
b308-2bc0575£5bb4@11d0e217-264e-400a-8ba0-57dccl27d72d. After regis-
tering, you will receive a confirmation email containing information
about joining the public hearing. You will be able to join the public
hearing through most standard internet browsers; you do not need to
install Microsoft Teams.

Date of Intended Adoption: Not sooner than February 25, 2026.
Submit Written Comments to: HCA Rules Coordinator, P.O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
beginning January 17, 2026, 8:00 a.m., by February 24, 2026, 11:59

p.m.

Assistance for Persons with Disabilities: Contact Jessica Nguyen,
phone 360-725-1174, fax 360-586-9727, telecommunication relay service
711, email arc@hca.wa.gov, by February 6, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: HCA is amending the spousal impoverish-
ment rule (WAC 182-513-1660) to update the TSOA resource standard. HCA
changed the TSOA resource standard effective October 9, 2023, by
amending WAC 182-513-1640 under WSR 23-19-014, but neglected to update
WAC 182-513-1660 at that time.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021 and 41.05.160.

Statute Being Implemented: RCW 41.05.021 and 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Brian Jensen,
P.O. Box 42716, Olympia, WA 98504-2716, 360-725-0815; Implementation
and Enforcement: Paige Lewis, P.0O. Box 42722, Olympia, WA 98504-2722,
360-725-0757.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed rules pertain to client
program eligibility and do not impose costs on businesses.

Scope of exemption for rule proposal:

Is fully exempt.

January 16, 2026
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Wendy Barcus
Rules Coordinator

RDS-6882.2

AMENDATORY SECTION (Amending WSR 23-11-039, filed 5/11/23, effective
6/11/23)

WAC 182-513-1660 Medicaid alternative care (MAC) and tailored
supports for older adults (TSOA)—Spousal impoverishment. (1) The
medicaid agency or the agency's designee determines financial eligi-
bility for medicaid alternative care (MAC) or tailored supports for
older adults (TSOA) using spousal impoverishment protections under
this section, when an applicant or recipient:

(a) Is married to, or marries, a person who is not in a medical
institution; and

(b) Is ineligible for a noninstitutional categorically needy (CN)
SSI-related program or the TSOA program due to:

(i) Spousal deeming rules under WAC 182-512-0920 for MAC;

(ii) Exceeding the resource limit in WAC 182-512-0010 for MAC, or
the limit under WAC 182-513-1640 for TSOA; or

(1ii) Both (b) (i) and (ii) of this subsection.

(2) When a resource test applies, the agency or the agency's des-
ignee determines countable resources using the SSI-related resource
rules under chapter 182-512 WAC, except pension funds owned by the
spousal impoverishment protections community (SIPC) spouse are not ex-
cluded as described under WAC 182-512-0550:

(a) Resource standards:

(1) For MAC, the resource standard is $2,000; or

(1i1) For TSOA, the resource standard is (($535+369)):

(A) For an individual, six times the Washington state average
monthly private nursing facility rate, as determined by the department
of social and health services under chapter 74.46 RCW.

(B) For a married couple, six times the Washington state average
monthly private nursing facility rate, as determined by the department
of social and health services under chapter 74.46 RCW, for the TSOA
applicant, plus the state spousal resource standard for the spousal
impoverishment protections community (STPC) spouse. The state spousal
resource standard may change annually on July 1st.

(b) Before determining countable resources used to establish eli-
gibility for the applicant, the agency or the agency's designee allo-
cates the state spousal resource standard to the SIPC spouse.

(c) The resources of the SIPC spouse are unavailable to the
spousal impoverishment protections institutionalized (SIPI) spouse the
month after eligibility for MAC or TSOA services is established.

(3) The SIPI spouse has until the end of the month of the first
regularly scheduled eligibility review to transfer countable resources
in excess of $2,000 (for MAC) or (($5353H6)) six times the Washington
state average monthly private nursing facility rate, as determined by
the department of social and health services under chapter 74.46 RCW
(for TSOA) to the SIPC spouse.

(4) Income eligibility:
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(a) For MAC:

(1) The agency or the agency's designee determines countable in-
come using the SSI-related income rules under chapter 182-512 WAC, but
uses only the applicant or recipient's income;

(ii) If the applicant's or recipient's countable income is at or
below the SSI categorically needy income level (CNIL), the applicant
or recipient is considered a SIPI spouse and is income eligible for
noninstitutional CN coverage and MAC services.

(b) For TSOA, see WAC 182-513-1635.

(5) Once a person no longer receives MAC services, eligibility is
redetermined without using spousal impoverishment protections under
WAC 182-504-0125.

(6) If the applicant's separate countable income is above the
standards described in subsection (4) of this section, the applicant
is not income eligible for MAC or TSOA services.

(7) The spousal impoverishment protections described in this sec-
tion are time-limited and expire on September 30, 2027.

(8) Standards described in this chapter are located at:
www.hca.wa.gov/free-or-low-cost-health-care/i-help-others-apply-and-
access—-apple-health/program-standard-income-and-resources ( (=))
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WSR 26-03-061
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed January 16, 2026, 9:11 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-22-050.

Title of Rule and Other Identifying Information: WAC 182-513-1215
Community first choice (CFC)—Eligibility, and 182-513-1350 Defining
the resource standard and determining resource eligibility for SSI-re-
lated long-term care (LTC) services.

Hearing Location(s): On February 24, 2026, at 10:00 a.m. The
health care authority (HCA) holds public hearings virtually without a
physical meeting place. Virtual public hearings are held via Microsoft
Teams webinar. To attend, you must register in advance at https://
events.gcc.teams.microsoft.com/event/faf7ef0b-7f04-4b2a-
b308-2bc0575f5bb4@11d0e217-264e-400a-8bal0-57dccl27d72d. After regis-
tering, you will receive a confirmation email containing information
about joining the public hearing. You will be able to join the public
hearing through most standard internet browsers; you do not need to
install Microsoft Teams.

Date of Intended Adoption: Not sooner than February 25, 2026.
Submit Written Comments to: HCA Rules Coordinator, P.O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
beginning January 17, 2026, 8:00 a.m., by February 24, 2026, 11:59

p.m.

Assistance for Persons with Disabilities: Contact Jessica Nguyen,
phone 360-725-1174, fax 360-586-9727, telecommunication relay service
711, email arc@hca.wa.gov, by February 6, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: HCA is amending its rules so that home
equity limits do not apply to applicants receiving services through a
nursing facility level of care determination unless the client is ap-
plying for institutional or home and community based waiver programs.
HCA is also amending WAC 182-513-1250 to update the circumstances un-
der which a client is not eligible for CFC services.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021 and 41.05.160.

Statute Being Implemented: RCW 41.05.021 and 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Brian Jensen,
P.O. Box 42716, Olympia, WA 98504-2716, 360-725-0815; Implementation
and Enforcement: Paige Lewis, P.0O. Box 42722, Olympia, WA 98504-2722,
360-725-0757.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The proposed rules pertain to client
program eligibility and do not impose costs on businesses.

Scope of exemption for rule proposal:
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Is fully exempt.

January 16, 2026
Wendy Barcus
Rules Coordinator

RDS-6883.3

AMENDATORY SECTION (Amending WSR 23-11-039, filed 5/11/23, effective
6/11/23)

WAC 182-513-1215 Community first choice (CFC)—Eligibility. (1)
A client who is determined functionally eligible for community first
choice (CFC) services under WAC 388-106-0270 through 388-106-0295 is
financially eligible to receive CFC services if the client is:

(a) Eligible for a noninstitutional Washington apple health
(medicaid) program which provides categorically needy (CN) or alterna-
tive benefits plan (ABP) scope of care;

(b) Through September 30, 2027, a spousal impoverishment protec-
tions institutional (SIPI) spouse under WAC 182-513-1220; or

(c) Determined eligible for a home and community based (HCB)
waiver program under chapter 182-515 WAC.

(2) A client whose only coverage is through one of the following
programs 1s not eligible for CFC:

(a) Medically needy program under WAC 182-519-0100;

(b) Premium-based children's program under WAC 182-505-0215;

(c) Federal medicare savings programs under WAC ( (382-5+7-03060))
182-517-0100;

(d) ((Femidtyptanning)) State-funded pregnancy and state-funded
after-pregnancy coverage program under WAC 182-505-0115;

(e) Family planning only under chapter 182-532 WAC;

(f) Medical care services program under WAC 182-508-0005;
(g) Pregnant minor program under WAC 182-505-0117;

(h) Alien emergency medical program under WAC 182-507-0110
through 182-507-0120;

(i) State-funded long-term care (LTC) for noncitizens program un-
der WAC 182-507-0125; ((e®))

(jJ) Kidney disease program under chapter 182-540 WAC; or

(k) State-funded apple health expansion program under chapters
182-525 and 182-512 WAC. This program does not include long-term serv-
ices and supports in the scope of care.

(3) Transfer of asset penalties under WAC 182-513-1363 do not ap-
ply to CFC applicants, unless the client is applying for long-term
services and supports (LTSS) that are available only through one of
the HCB waivers under chapter 182-515 WAC.

(4) Home equity limits under WAC 182-513-1350 do not apply to CFC
applicants, unless the client is applyving for LTSS that are available
only through one of the HCB waivers under chapter 182-515 WAC.

(5) Post-eligibility treatment of income rules do not apply if
the client is eligible under subsection (1) (a) or (b) of this section.

(6) Clients eligible under subsection (1) (a) or (b) of this sec-
tion, who reside in an alternate living facility (ALF):
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(a) Keep a personal needs allowance (PNA) under WAC 182-513-1105;
and

(b) Pay up to the room and board standard under WAC 182-513-1105
except when CN eligibility is based on the rules under WAC
182-513-1205.

(7) A client who receives CFC services under the health care for
workers with disabilities (HWD) program under chapter 182-511 WAC must
pay the HWD premium in addition to room and board under WAC
182-513-1105, if residing in an ALF.

(8) Post-eligibility treatment of income rules do apply if a cli-
ent is eligible under subsection (1) (c) of this section.

(9) A client may have to pay for third-party resources as defined
under WAC 182-513-1100 in addition to the room and board and partici-
pation.

(10) PNA, MNIL, and room and board standards are found at:
www.hca.wa.gov/free-or-low-cost-health-care/i-help-others-apply-and-
access-apple-health/program-standard-income-and-resources ( (=) )

AMENDATORY SECTION (Amending WSR 23-04-034, filed 1/25/23, effective
2/25/23)

WAC 182-513-1350 Defining the resource standard and determining
resource eligibility for SSI-related long-term care (LTC) services.
(1) General information.

(a) This section describes how the agency or the agency's desig-
nee defines the resource standard and countable or excluded resources
when determining a person's eligibility for SSI-related long-term care
(LTC) services.

(b) "Resource standard" means the maximum amount of resources a
person can have and still be resource eligible for program benefits.

(c) For a person not SSI-related, the agency applies program spe-
cific resource rules to determine eligibility.

(2) Resource standards.

(a) The resource standard for the following people is $2000:

(1) A single person; or

(ii) An institutionalized spouse.

(b) The resource standard for a legally married couple is $3000,
unless subsection (3) (b) (1i) of this section applies.

(c) The resource standard for a person with a qualified long-term
care partnership policy under WAC 182-513-1400 may be higher based on
the dollar amount paid out by a partnership policy.

(d) Determining the amount of resources that can be allocated to
the community spouse when determining resource eligibility is under
WAC 182-513-1355.

(3) Availability of resources.

(a) General. The agency or the agency's designee applies the fol-
lowing rules when determining available resources for LTC services:

(i) WAC 182-512-0300 SSI-related medical—Resources eligibility;

(ii) WAC 182-512-0250 SSI-related medical—Ownership and availa-
bility of resources; and

(iii) WAC 182-512-0260 SSI-related medical—How to count a spon-
sor's resources.

(b) Married couples.
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(1) When both spouses apply for LTC services, the resources of
both spouses are available to each other through the month in which
the spouses stopped living together.

(ii) When both spouses are institutionalized, the agency or the
agency's designee determines the eligibility of each spouse as a sin-
gle person the month following the month of separation.

(iii) If the agency or the agency's designee has already estab-
lished eligibility and authorized services for one spouse, and the
community spouse needs LTC services in the same month, but after eli-
gibility has been established and services authorized for the institu-
tionalized spouse, then the agency applies the standard under subsec-
tion (2) (a) of this section to each spouse. If doing this would make
one of the spouses ineligible, then the agency applies subsection
(2) (b) of this section for the couple.

(iv) The resources of the community spouse are unavailable to the
institutionalized spouse the month after eligibility for LTC services
is established, unless (v) or (vi) of this subsection applies.

(v) When a single institutionalized individual marries, the agen-
cy or the agency's designee redetermines eligibility applying the re-
source and income rules for a legally married couple.

(vi) A redetermination of the couple's resources under this sec-
tion is required if:

(A) The institutionalized spouse has a break of at least 30 con-
secutive days in a period of institutional status;

(B) The institutionalized spouse's countable resources exceed the
standard under subsection (2) (a) of this section, and WAC 182-513-1355
(2) (b) applies; or

(C) The institutionalized spouse does not transfer the amount,
under WAC 182-513-1355 (3) or (5), to the community spouse by either:

(I) The end of the month of the first regularly scheduled eligi-
bility review; or

(IT) A reasonable amount of time necessary to obtain a court or-
der for the support of the community spouse.

(4) Countable resources.

(a) The agency or the agency's designee determines countable re-
sources using the following sections:

(1) WAC 182-512-0200 SSI-related medical—Definition of resour-
ces.

(ii) WAC 182-512-0250 SSI-related medical—Ownership and availa-
bility of resources.

(iii) WAC 182-512-0260 SSI-related medical—How to count a spon-
sor's resources.

(iv) WAC 182-512-0300 SSI-related medical—Resources eligibility.

(v) WAC 182-512-0350 SSI-related medical—Property and contracts
excluded as resources;

(vi) WAC 182-512-0400 SSI-related medical—Vehicles excluded as
resources;

(vii) WAC 182-512-0450 SSI-related medical—Life insurance exclu-
ded as a resource; and

(viii) WAC 182-512-0500 SSI-related medical—Burial funds, con-
tracts and spaces excluded as resources.

(ix) Chapter 182-516 WAC, Trusts, annuities, life estates, and
promissory notes—Effect on medical programs.

(b) The agency or the agency's designee determines excluded re-
sources based on federal law and WAC 182-512-0550, except:
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(1) For institutional and HCB waiver programs, pension funds
owned by a nonapplying spouse are counted toward the resource stand-

ard
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and HCB waiver programs, one home is excluded only if it meets the
home equity limits of subsection (8) of this section. See WAC
182-512-0350 (1) (b).

(c) The agency or the agency's designee adds together the counta-
ble resources of both spouses if subsections (3) (b) (i) and (iv) apply,
but not if subsection (3) (b) (ii) or (iii) apply. For a person with a
community spouse, see WAC 182-513-1355.

(5) Excess resources.

(a) For LTC programs, a person may reduce excess resources by de-
ducting incurred medical expenses under subsection (6) of this sec-
tion;

(b) The amount of excess resources is limited to the following
amounts:

(1) For LTC services provided under the categorically needy (CN)
program:

(A) In a medical institution, excess resources and available in-
come must be under the state medicaid rate based on the number of days
the person spent in the medical institution in the month.

(B) For HCB waiver eligibility, incurred medical expenses must
reduce resources within allowable resource standards. The cost of care
for the HCB waiver services cannot be allowed as a projected expense.

(ii) For LTC services provided under the medically needy (MN)
program, see:

(A) WAC 182-513-1395 for LTC programs; and

(B) WAC 182-513-1245 for hospice.

(c) Excess resources not otherwise applied to medical expenses
will be applied to the projected cost of care for services in a medi-
cal institution under WAC 182-513-1380.

(6) Allowable medical expenses.

(a) The following incurred medical expenses may be used to reduce
excess resources:

(1) Premiums, deductibles, coinsurance, or copayment charges for
health insurance and medicare;

(ii) Medically necessary care defined under WAC 182-500-0070, but
not covered under the state's medicaid plan. Information regarding
covered services is under chapter 182-501 WAC;

(iii) Medically necessary care defined under WAC 182-500-0070 in-
curred prior to medicaid eligibility. Expenses for nursing facility
care are reduced at the state rate for the specific facility that pro-
vided the services.

(b) To be allowed, the medical expense must:

(1) Have been incurred no more than three months before the month
of the medicaid application;

(ii) Not be subject to third-party payment or reimbursement;

(iii) Not have been used to satisfy a previous spenddown liabili-
ty7;

(iv) Not have been previously used to reduce excess resources;

(v) Not have been used to reduce participation;

(vi) Not have been incurred during a transfer of asset penalty
under WAC 182-513-1363; and

(vii) Be an amount for which the person remains liable.
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(7) Nonallowable expenses. The following expenses are not allowed
to reduce excess resources:

(a) Unpaid adult family home (AFH) or assisted living facility
expenses incurred prior to medicaid eligibility;

(b) Personal care cost ((+ma—exeess—ef)) more than approved hours
determined by the CARE assessment under chapter 388-106 WAC; and

(c) Expenses excluded by federal law.

(8) Excess home equity.

(a) A person with an equity interest in a primary residence ( (&=
exeess—ef)) more than the home equity limit is ineligible for ((Feng—
 ces o oo > 1 ] i : -
ther aursing—facitity tevel—of ecare—-or intermediateecare—FfaecilityFfor
the—dntellectualtydisabled—Fevel—of—<eare)) institutional and HCB
waiver programs, unless one of the following persons lawfully resides

in the home:

(1) That person's spouse; or

(ii) That person's dependent child under age 21, blind child, or
disabled child.

(b) The home equity provision applies to all applications for
LTSS received on or after May 1, 2006.

(c) The excess home equity limit is the federal maximum allowed.
On January 1lst of each year, this standard may change by the percent-
age in the consumer price index for all consumers (CPI-U). The current
maximum home equity limit is posted by the Centers for Medicare and
Medicaid Services. (See subsection (9) of this section for institu-
tional resource standards.)

(d) A person who is denied or terminated LTC services due to ex-
cess home equity may apply for an undue hardship waiver under WAC
182-513-1367.

(9) Institutional resource standards are found at:
www.hca.wa.gov/free-or-low-cost-health-care/i-help-others-apply-and-
access-apple-health/program-standard-income-and-resources ( (=) )
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WSR 26-03-064
PROPOSED RULES

DEPARTMENT OF TRANSPORTATION
[Filed January 16, 2026, 1:20 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-17-026.

Title of Rule and Other Identifying Information: WAC 468-06-140
Department index.

Hearing Location(s): On February 24, 2026, at 3:00 p.m., virtual
hearing in Microsoft Teams at https://bit.ly/WAC-468-06-140-
Feb-24-2026. To join the wvirtual hearing, please use the web address
shown for the hearing location or dial in by phone at +1
206-531-0324,,760746407# for United States, Seattle. Find a local num-
ber at https://dialin.teams.microsoft.com/039e7852-
bef4-4986-949b-6b82f4e2095f?21d=760746407, Conference ID 760 746 407+#.

For further details about joining a Microsoft Teams meeting, vis-
it this web page at https://aka.ms/JoinTeamsMeeting?omkt=en-US.

Date of Intended Adoption: February 24, 2026.

Submit Written Comments to: Ashley Holmberg, P.O. Box 47410, 310
Maple Park Avenue S.E., Olympia, WA 98504-7410, email
ashley.holmberg@wsdot.wa.gov, fax 360-705-6805, beginning the date and
time of this filing, by February 23, 2026, at 5:00 p.m.

Assistance for Persons with Disabilities: Contact Washington
state department of transportation (WSDOT), Americans with Disabili-
ties Act office, phone toll-free 855-362-4ADA (4232), TTY 711, email
wsdotada@wsdot.wa.gov, by February 17, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: This proposal rewrites WAC 468-06-140
to reflect the requirements in RCW 42.56.070(5) for state agencies to
establish a system of indexing for certain records. WSDOT anticipates
that it will help to keep members of the public informed. The proposal
establishes rules for the index. It provides a web address for the in-
dex, describes the index's content and form, and establishes a sched-
ule for updating the index.

Reasons Supporting Proposal: This proposal will fulfill the re-
quirements of RCW 42.56.070(5).

Statutory Authority for Adoption: RCW 42.56.070(5).

Statute Being Implemented: RCW 42.56.070(5).

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: WSDOT, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Ashley Holmberg, Olympia, Washington,
360-870-2869.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. This
is not required because WSDOT is not subject to RCW 34.05.328
(5) (a) (1) and has not made RCW 34.05.328 applicable to this rule.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rule content is explic-
itly and specifically dictated by statute.

Certified on 1/29/2026 [ 76 ] WSR Issue 26-03 - Proposed



Washington State Register, Issue 26-03 WSR 26-03-064

Explanation of exemptions: This rule relates only to internal
governmental operations that are not subject to violation by a nongo-
vernment party. The content is dictated by statute.

Scope of exemption for rule proposal:

Is fully exempt.

January 16, 2026
Sam Wilson, Director
Business Support Services

RDS-5451.3

AMENDATORY SECTION (Amending WSR 15-24-130, filed 12/2/15, effective
1/2/16)

WAC 468 06- 140 Department index. ( (Fhre—departrment—ftinads—taat—+

5) is publlclv

available through the department's website at https.//wsdot.wa.qov/
about/contacts/public-disclosure/records—-index. The index lists or
links to the relevant types of records listed in RCW 42.56.070(5). The
department updates the index at least annually.
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WSR 26-03-070
PROPOSED RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 25-19—Filed January 16, 2026, 3:51 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-21-145 on
October 22, 2025.

Title of Rule and Other Identifying Information: The Washington
state department of fish and wildlife (WDFW) is amending several regu-
lations in chapter 220-330 WAC that affect harvesting clams, mussels,
and oysters for personal use, including WAC 220-330-010 Shellfish—
Daily limits, size restrictions, and unlawful acts, 220-330-120 Clams,
oysters, mussels, scallops, sea urchins, sea cucumbers, squid, octopus
—Gear and gear-related unlawful acts, 220-330-110 Clam, other than
razor clams, and mussels—Areas and seasons, and 220-330-140 Oysters—
Areas and seasons.

Hearing Location(s): On February 24, 2026, at 5:30 p.m., via Zoom
webinar. Register in advance for this webinar at https://
usO6web.zoom.us/webinar/register/WN xxDpO4y4Tm23u-PACkPgWA.

Date of Intended Adoption: On or after February 28, 2026.

Submit Written Comments to: WDEFW Rules Coordinator, P.O. Box
43200, Olympia, WA 98504, email
2026clamandoystercrl02@publicinput.com, 855-925-2801, project code
2788, https://engage.wdfw.wa.gov/2026clamandoystercrl102, beginning
January 22, 2026, 4:00 p.m., by February 24, 2026, 11:59 p.m.

Assistance for Persons with Disabilities: Contact Title VI/ADA
compliance coordinator, phone 360-902-2349, TTY 1-800-833-6388, email
Title6@dfw.wa.gov, https://wdfw.wa.gov/accessibility/
requestsaccomodation, by February 18, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: In accordance with recent clam and oys-
ter survey data, recreational harvest projections, comanagement agree-
ments, and public health considerations, recreational clam, mussel,
and oyster fisheries require a change in the daily limit for geoduck,
an increase in the minimum size for cockles, and season extensions or
shortening on some public beaches. There are a few additional house-
keeping proposals intended to simplify rules. This rule package re-
flects these changes.

Reasons Supporting Proposal: The amendments to the rules will
perpetuate shellfish resources while maximizing recreational fishing
opportunity and protecting public health.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.013,
77.04.020, 77.04.055, 77.12.045, and 77.12.047.

Statute Being Implemented: RCw 77.04.012, 77.04.013, 77.04.020,
77.04.055, 77.12.045, and 77.12.047.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: WDEW, governmental.

Name of Agency Personnel Responsible for Drafting: Camille Speck,
375 Hudson Street, Port Townsend, WA 98368, 360-744-8491; Implementa-
tion: Kelly Cunningham, 1111 Washington Street S.E., Olympia, WA
98501, 360-902-2325; and Enforcement: Chief Steve Bear, 1111 Washing-
ton Street S.E., Olympia, WA 98501, 360-902-2373.

A school district fiscal impact statement is not required under
RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW 34.05.328. This
rule proposal does not require a cost-benefit analysis per RCW
34.05.328 (5) (a) (1) .

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: WDFW is exempt from the requirements
of chapter 19.85 RCW because the proposed recreational fishing rules
do not regulate small businesses; these rule changes clarify dates for
anticipated open and closed periods and areas for harvesting clams and
oysters for personal use. There are no anticipated professional serv-
ices required to comply.

Scope of exemption for rule proposal:

Is fully exempt.

January 16, 2026
Scott Bird
Rules Coordinator

RDS-6945.3

AMENDATORY SECTION (Amending WSR 22-05-066, filed 2/11/22, effective
7/1/22)

WAC 220-330-010 Shellfish—Daily limits, size restrictions, and
unlawful acts. It is unlawful for any one person to possess more than
one daily limit of fresh shellfish while in the field or in transit.
Additional shellfish may be possessed in a frozen or processed form.
It is unlawful for any one person to take more than the following
quantities of shellfish in any one day for personal use, or take or
possess shellfish that measure less than the caliper measurement de-
scribed in this section. Caliper measurement is defined as a linear
measurement when both points of a movable caliper are touching the
shell of the shellfish. A fixed caliper gauge is the linear distance
between points of the caliper gauge or the diameter of a circular
gauge.

(1) Marine clams:

(a) Clams (not including razor clams, geoduck clams and horse
clams) :

(i) Daily limit is 40 clams total, not to exceed 10 pounds in the
shell.

(1i) Minimum size for Manila, native littleneck, and butter
clams ( (—apd—eeekles)) 1s 1 1/2 inches across the widest dimension of
the shell.

(1i1i) Minimum size for cockles is 2 1/2 inches across the widest
dimension of the shell.

(b) Geoduck clams:

(i) Daily limit ((4s—Ffirst3—elamsdug)) 1 clam, regardless of
size or condition. Must retain the first clam that is dug. A broken
clam((s)) counts towards the daily limit. No minimum size limit.

(ii) It is unlawful to maim, injure or attempt to capture a geo-
duck by thrusting any instrument through its siphon or to possess only
the siphon or neck portion of a geoduck.
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(c) Horse clams: Daily limit is first 7 clams dug, regardless of
size or condition. Broken clams count towards daily limit. No minimum
size limit.

(d) Razor clams: Daily limit is 15 clams. No minimum size limit.

(e) ((Fe—rs—untawful—forany person digging clams{(other than—ra—
A ”
= e + € &
£ +~ o+ 4 r 3 a o
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+ 2 PG 1o 11 n 77 15 1460
C1TUTT b/LALlJ.\_)LJ.(_ALIJ. IO - L LA T 1T o« LT 1O
+£))) Relic shells: No license or permit is required to take or

possess up to 5 pounds of relic shells per day. It is unlawful to take
or possess more than 5 pounds of relic shells from public tidelands
without first obtaining a scientific collection permit. Notwithstand-
ing the provisions of this section, it is unlawful to remove relic
oyster shells from public tidelands.

(2) Crab:

(a) General provisions:

(1) All crab measurements must be made at the widest part of the
shell (carapace) immediately in front of the points (tips) on the car-
apace.

(ii) It is unlawful to possess in the field any crab or crab
parts without also retaining the back shell of each crab.

(iii) It is unlawful for any person to take or possess any female
Dungeness crab.

(iv) It is unlawful to possess soft-shelled crab for any purpose.
Violation of this subsection is an infraction, punishable under RCW
77.15.160.

(b) Dungeness crab:

(1) (A) In Marine Area 1 (except when fishing from the north jetty
of the Columbia River), Marine Areas 2, 3, and 4 west of the Bonilla-
Tatoosh line (Coastal waters): Daily limit is 6 male crab.

(B) Minimum size limit is 6 inches.

(ii) (A) In the Columbia River upstream of a line from the outer-
most end of the north jetty to the exposed end of the south jetty, and
when fishing from the north jetty of the Columbia River: Daily limit
is 12 male crab.

(B) Minimum size limit 1s 5 3/4 inches.

(1ii) (A) In Marine Area 4 east of the Bonilla-Tatoosh line, and
Marine Areas 5, 6, 7, 8, 9, 10, 11, 12, and 13 (Puget Sound): Daily
limit is 5 male crab.

B) Minimum size limit is 6 1/4 inches.

) Red rock crab:

) Daily limit is 6 crab. Either sex may be retained.

i) Minimum size limit is 5 inches.

) King and box crab: Closed in all waters.

) Tanner crab:

) Daily limit is 6 crab. Either sex may be retained.

1) Minimum size limit 1s 4 1/2 inches.

) Crawfish:

) Daily limit is 10 pounds, whole crawfish in the shell.
) Minimum size limit 3 1/4 inches from tip of rostrum to tip of
tail.

(c) Female crawfish with eggs or young attached to the abdomen
must be released immediately.

(d) Take or possession of crawfish must also comply with provi-
sions of chapter 220-640 WAC.
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(4) Goose barnacles: Daily limit is 10 pounds of whole barnacles
in the shell or 5 pounds of barnacle stalks. No minimum size limit.

(5) Mussels: Daily limit is 10 pounds in the shell, all species
in the aggregate. No minimum size limit.

(6) Octopus: Daily limit is one octopus. No minimum size limit.

(7) Oysters:

(a) Daily limit is 18 oysters.

(b) Minimum size limit before shucking is 2 1/2 inches along the
widest dimension of the shell. Violation of this subsection is an in-
fraction, punishable under RCW 77.15.160.

(c) Oysters taken for personal use must be shucked before remov-
ing oysters from the intertidal zone and the shells replaced on the
tidelands at the approximate tide level from which original was taken.
Violation of this subsection is an infraction, punishable under RCW
77.15.160.

(8) Scallops:

(a) Rock scallops:

(i) Daily limit is 6 scallops.

(11) Minimum size limit is 4 inches. Violation of this subsection
is an infraction, punishable under RCW 77.15.160.

(b) Pink and spiny scallops:

(i) Combined daily 1limit is 40 scallops in the shell.

(11) Minimum size limit is 2 inches. Violation of this subsection
is an infraction, punishable under RCW 77.15.160.

(c) Weathervane scallops:

(1) Daily limit((s)) is 12 scallops.

(11) Minimum size limit is 4 inches.

(9) Sea cucumbers: Daily limit is 18 California sea cucumbers. No
minimum size limit.

(10) Sea urchins:

(a) Red sea urchins:

(i) Daily limit is 18 red sea urchins.

(1i) Minimum size limit 3 1/4 inch shell diameter exclusive of
the spines. Maximum size limit is 5 inch shell diameter exclusive of
the spines. Violation of this subsection is an infraction, punishable
under RCW 77.15.160.

(b) Purple sea urchins:

(i) Daily limit is 18 purple sea urchins.

(1i) Minimum size limit is 2 1/4 inch shell diameter exclusive of
the spines.

(c) Green sea urchins:

(i) Daily limit is 18 green sea urchins.

(1i) Minimum size limit is 2 1/4 inch shell diameter exclusive of
the spines.

(11) Shrimp:

(a) In Marine Areas 1, 2, and 3 and Marine Area 4 west of the Bo-
nilla-Tatoosh line: Daily total weight limit is 25 pounds, maximum of
200 spot shrimp as part of the 25-pound limit.

(b) (1) In Marine Area 4 east of the Bonilla-Tatoosh line and Ma-
rine Areas 5, 6, 7, 8-1, 8-2, 9, 10, 11, 12, and 13: Daily limit is 80
spot shrimp; with a total daily weight limit of 10 pounds (whole
shrimp) all species combined.

(ii) If retaining nonspot shrimp, all shrimp heads (spot and non-
spot) must be retained in the field until ashore and finished fishing
for the day.

(c) Ghost and mud shrimp: Daily limit is 120 shrimp.

(12) Squid:
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(a) Humboldt squid: 1 squid. No minimum size limit.
(b) All other species of squid: Daily limit is 10 pounds or 5
quarts of squid. No minimum size limit.

AMENDATORY SECTION (Amending WSR 25-06-060, filed 3/3/25, effective
4/3/25)

WAC 220-330-110 Clams other than razor clams, and mussels—Areas
and seasons. It is lawful to take, dig for, and possess clams and
mussels for personal use from public tidelands year-round, except the
following restrictions apply to the public tidelands at the beaches
listed below:

(1) Ala Spit: All public tidelands of Ala Spit are open May 1
through May 31 only.

(2) Alki Park: Closed year-round.

(3) Alki Point: Closed year-round.

(4) Bay Center Oyster Reserve (Willapa Harbor reserves): Palix
River channel, extending from the Palix River bridge to beyond Bay
Center to the north of Goose Point, is closed year-round.

(5) Bay View State Park: Closed year-round.

(6) Belfair State Park: Open August 1 through September 30 only.

(7) Billy Frank Jr. Nisqually National Wildlife Refuge: All
state-owned tidelands of the Nisqually River delta south of a line
drawn from Luhr Beach boat ramp to Sequalitchew Creek are closed year-
round.

) Blaine Marine Park: Closed year-round.

) Blake Island State Park Marina: Closed year-round.
0) Blowers Bluff North: Closed year-round.

1) Brown's Point Lighthouse: Closed year-round.

12) Brownsville Marina: Closed year-round.

(13) Brownsville Ogle: Closed year-round.

(14) Budd Inlet: All state-owned tidelands of Budd Inlet south of
a line drawn from the southern boundary of Burfoot Park west to the
opposite shore near 68th Avenue N.W. are closed year-round.

((#+3>)) (15) Cama Beach State Park: Closed year-round.

((#3+4>)) (16) Camano Island State Park: Closed year-round.

((+>r)) (17) Carkeek Park: Closed year-round.

(18) Chuckanut Bay: All tidelands of Chuckanut Bay north of the
railroad trestle are closed year-round.

((+6r)) 19) Coupeville: Closed year-round.

:

((+H-)) (20) Cultus Bay: Closed year-round.

((8))) (21) Dash Point County Park: Closed year-round.

((%)) (22) Dash Point State Park: Open September 1 through May
31 only.

((28))) (23) Dave Mackie County Park: Closed year-round.

((23>)) (24) Deception Pass State Park: Open year-round, except

the tidelands of Rosario Bay from the northern park boundary, south to
Rosario Head (48.4172°, -122.6663°) are closed year-round.

((22F)) (25) Des Moines Beach City Park: Closed year-round.
((23¥)) (26) Discovery Park: Closed year-round.

((#24>)) (27) DNR-142: Closed year-round.

((425))) (28) DNR-144 (Sleeper): Closed year-round.

((426))) (29) Dockton County Park: Closed year-round.
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((#2+F)) (30) Dosewallips State Park: The area defined by boun-
dary markers and signs posted on the beach is closed year-round.

((#28))) (31) Dosewallips State Park South: Closed year-round
south of the line defined by boundary markers and signs posted on the
beach.

((#29))) (32) Drayton Harbor: All public tidelands of Drayton
Harbor are open year-round, except tidelands identified as prohibited
by the department of health and defined by boundary markers and signs
posted on the beach are closed year-round.

((360))) (33) Duckabush: Open November 1 through April 30 only.

((3+F)) (34) Dungeness Spit and Dungeness National Wildlife Ref-
uge Tidelands: Open May 15 through September 30 in areas identified by
the Dungeness National Wildlife Refuge only.

((32F)) (35) Eagle Creek: Open August ((¥)) 15 through September
15 only.

((33))) (36) East San de Fuca: Tidelands east of the Rolling
Hills Glencairn Community dock are closed year-round.

((34>)) (37) E1d Inlet Oyster Reserves (Mud Bay reserves):
Closed year-round.

((35))) (38) English Camp: Tidelands between the National Park
Service dinghy dock to the southern park boundary are closed year-—
round.

((36))) (39) Evergreen Rotary Park (Port Washington Narrows) :
Closed year-round.

((3+F)) (40) Fay Bainbridge Park: Closed year-round.

((38))) (41) Fort Flagler State Park: Open ((JFapvary—t+—threough
Aprit—35—and—Juty)) August 1 through ((Peeember—3%+)) September 30 on-
ly, except that portion of Rat Island and the spit west and south of
the park boundary is closed year-round from two white posts on the
north end of the island at the vegetation line south to the end of the
island.

((39))) (42) Freeland County Park: Open October 1 through May 31
only.

((#40))) (43) Frye Cove County Park: Open May 1 through May 31
only.

((#4+F)) (44) Fudge Point State Park: Closed year-round.

((#42r)) (45) Gertrude Island: All tidelands of Gertrude Island
are closed year-round.

((#43))) (46) Golden Gardens: Closed year-round.

((#44))) (47) Graveyard Spit: Closed year-round.

((#45))) (48) Guillemot Cove Nature Reserve: Closed year-round.

((#46y)) (49) Guss Island: All tidelands of Guss Island are
closed year-round.

((#4+r)) (50) Hope Island State Park (South Puget Sound): Open
May 1 through May 31 only.

((#48y)) (51) Howarth Park/Darlington Beach: Closed year-round.

((#49))) (52) Illahee State Park: Open March 1 through June 30
only.

((568y)) (53) Indian Island County Park/Lagoon Beach: From the
jetty boundary with Port Townsend Ship Canal east to the beach access
stairs on Flagler Road near milepost 4 open ((ApriF)) August 1 through
( (May—3%)) September 30 only.

((5H)) (54) Indian Island County Park/Isthmus Beach: From the
beach access stairs on Flagler Road near milepost 4 eastward toward
the bridge between Marrowstone and Indian Islands open August 1
through May 15 only.

(55) Ingvald J. Gronvold Park: Open April 1 through May 31 only.
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(56) Jacoby (Shorecrest) County Park: Closed year-round.
( (52 r—TErgvatd—T—GrenveldPark:OpenPApril 1 +through May 31+—on—

e
+53))) (57) Joemma Beach State Park: Closed year-round.
((#54))) (58) Kayak Point County Park: Closed year-round.
((#55F)) (59) Kitsap Memorial State Park: Closed year-round.
((456))) (60) Kopachuck State Park: Closed year-round.
((#5+HF)) (61) Lent Landing (Port Washington Narrows): Closed
year—-round.
((458)F)) (62) Liberty Bay: All state-owned tidelands in Liberty

Bay north and west of the Keyport Naval Supply Center are closed year-
round, except the western shoreline of Liberty Bay from the unincorpo-
rated Kitsap County line south to Virginia Point is open October 1
through April 30 only.

((59%y)) (63) Lilliwaup State Park: Open February 15 through Sep-
tember 30 only.

(64) Lincoln Park: Closed year-round.

((#60))) (65) Lions Park (Bremerton): Closed year-round.

((#61H)r)) (66) Lisabuela Park: Closed yvear-round.

(67) Lofall: Closed year-round.

((#62))) (68) Long Island Oyster Reserve, Diamond Point and Pin-
nacle Rock (Willapa Harbor reserves): Diamond Point on the northwest
side of Long Island between reserve monuments 39 and 41 and Pinnacle
Rock on the southwest side of Long Island between reserve monuments 58
and 59 is open year-round.

((#63))) (69) Long Island Slough Oyster Reserve (Willapa Harbor

reserves): Closed year-round.
((#64))) (70) Long Point West: Closed year-round.
((#65y)) (71) Lost Lake (Vashon Island): Closed yvear-round.

(72) Lower Roto Vista Park: Closed year-round.
((#66))) (73) Maple Grove County Park: Closed year-round.
((#6+r)) (74) March Point Recreation Area: Closed year-round.
((#68y)) (75) McNeil Island: All tidelands of McNeil Island are

closed year-round.

((#69y)) (/6) Meadowdale County Park: Closed year-round.

(77) Mee-Kwa-Mooks Park: Closed year-round.

(78) Monroe Landing: Closed year-round.

(79) Mukilteo/Lighthouse Park: Closed year-round.

(80) Mystery Bay State Park: Open October 1 through

April 30 only.

((4y)) (81l) Nahcotta Tidelands: State-owned tidelands east of
the Willapa Bay Field Station and Nahcotta Tidelands interpretive site
are closed year-round.

((+5>))) (82) Nemah Oyster Reserve (Willapa Harbor reserves):
Oyster reserves between reserve monuments 10 and 11 are closed year-
round.

((#+6))) (83) North Bay (Case Inlet): All state-owned tidelands
north of the power transmission lines and those extending 1,900 feet
south of the power transmission lines along the eastern shore are open
March 1 through April 30 and September 1 through October 31, from one
hour before official sunrise until one hour after official sunset on-
ly.
+++)) (84) North Beach County Park: Closed year-round.
++8))) (85) Oak Bay County Park: Closed year-round.
+9

((
((
(( )) (86) Oak Harbor Marina: Closed year-round.
(( :

-8 —6SakHarbeor ity Parki—Cltosed—year—round-
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+82))) (87) Oakland Bay: State-owned oyster reserves are open
year—-round except in areas defined by boundary markers and signs pos-
ted on the beach.

((483))) (88) 01d Mill County Park (Silverdale): Closed year-

round.

((484)F)) (89) Olympia Shoal: Closed year-round.

((485))) (90) Pat Carey Vista Park: Closed year-round.

((486))) (91) Penrose Point State Park: ( (operMareh+—threough
Aprit—30—oenty;—exeept)) Closed year-round, including that part of Mayo
Cove within the commercially prohibited growing area ((is—etesed—year—

)

round) ) .
((#8+F)) (92) Picnic Point County Park: Closed year-round.

((€88y)) (93) Pierce County: All tidelands from the southern
boundary of Titlow Marine Preserve (Tacoma) to the northern boundary
of Pioneer Orchard Park (Steilacoom) and from the mouth of Chambers
Creek (Burlington-Northern Railroad Bridge) to the Boise-Cascade Dam
are closed year-round.

(94) Pitship Point: Closed year-round.

((89y)) (95) Pitt Island: All tidelands on Pitt Island are
closed year-round.

((480))) (96) Pleasant Harbor State Park: Closed year-round.

((#8%+F)) (97) Pleasant Harbor WDFW Boat Launch: Closed year-
round.

((452))) (98) Point Defiance-Owen Beach: Closed year-round.

((€93y)) (99) Point Vashon: Closed yvear—-round.

(100) Point Whitney Tidelands and Point Whitney Lagoon: Closed
year—-round.

((#84))) (101) Port Angeles Harbor: All public tidelands of Port
Angeles Harbor and interior tidelands of Ediz Hook are closed year-
round.

((485))) (102) Port Gamble Heritage Park Tidelands: Open ((Sep—
fember—+)) August 15 through September 30 only.

((486))) (103) Port Gardner: Closed year-round.

((9H)) (104) Port Townsend Ship Canal/Portage Beach: ( (Spern
April—t—through May 3+—onty)) Closed year-round.

((488))) (105) Post Point: Closed year-round.

((#99y)) (106) Potlatch State Park and Potlatch DNR tidelands:
Open April 1 through May 31 only.

((43668))) (107) Purdy Spit County Park: The southern shore of the
spit from the boat ramp east to the ((sewvthern—utilityteowernear))
Purdy Bridge and northward into Burley Lagoon up to a western line de-
fined by posts on the beach on the north side of the spit is open
((Aprit)) September 1 through ((ApriE)) September 30 only.

((3+04>)) (108) Quilcene Bay Tidelands: All state-owned tidelands
in Quilcene Bay north of a line drawn from the Quilcene Boat Haven to
Fisherman's Point are closed to the harvest of clams year-round, ex-
cept those state-owned tidelands on the west side of the bay north of
the Quilcene Boat Haven are open year-round.

((362))) (109) Quilcene Bay Boat Ramp: Open January 1 through
May 15 only.

( (3 r—Retsit+—Closed—year—round~

464y )) (110) Raab's Lagoon (Vashon Island): Open September 1
through September 30.

(111) Redondo: Closed year-round.

(112) Redondo North: Closed year-round.

(113) Redondo South: Closed year-round.

(114) Richmond Beach Saltwater Park: Closed year-round.
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((#3B85)r)) (115) Salt Creek Recreation Area (DNR-419): Closed
year—-round.

((43+66))) (116) Saltair Beach (Kingston Ferry Terminal): Closed
year—-round.

((3+60+4-)) (117) Saltwater State Park: Closed year-round.

((3+68))) (118) Samish Bay: Public tidelands of Samish Bay be-
tween Scotts Point and a point on the shore (48.5745°, -122.4440°) are
closed year-round.

((369))) (119) Scenic Beach State Park: Closed year-round.

through ((May)) April 15 only.

(

((3++6))) (120) Seahurst County Park: Closed year-round.

((3++1>)) (121) Semiahmoo County Park: Closed year-round.

((3+E2r)) (122) Semiahmoo Marina: Closed year-round.

((3++3r)) (123) Sequim Bay State Park: Open January 1 through May
((35)) 31 only.

((3++4y)) (124) Shine Tidelands State Park: Open January ( (%)) 15

)
((3+E5)r)) (125) Silverdale Waterfront Park: Closed year-round.
((3++6))) (126) Sinclair Inlet: All public tidelands of Sinclair

Inlet west of a line drawn from the intersection of Bancroft Road and
Beach Drive East northerly to Point Herron are closed year-round.

((3++1H-)) (127) Skagit Bay Estuary Wildlife Areas: All public
tidelands of Skagit Bay Estuary Wildlife Area, Fir Island Farms Re-
serve Wildlife Area, Island Wildlife Area, Camano Island Wildlife Area
and Leque Island Wildlife Area are closed year-round.

((3++£8y)) (128) South Carkeek Park: Closed year-round.

((3ESy)) (129) South Lilliwaup: Open ( (Nevember—I+—through
Aprit)) February 15 to September 30 only.

( (H2Br—Seuvthworth+—Ctosed—Fear—round-
4+23))) (130) Spencer Spit State Park: Open March 1 through July
31 only.

( (22—SguaxinPark (PriestPeoint County Park)i+—Closed—year—
reoard-

+4223)) (131) Stuart Island State Park - Reid Harbor (South
Beach) : Closed year-round.

((3+24y)) (132) Taylor Bay: Closed year-round.

((3+25))) (133) Totten Inlet Oyster Reserve (Oyster Bay re-

serves) : Closed year-round.
((3+26))) (134) Triton Cove Tidelands: Open June 1 through August
31 only.

((3+271r-)) (135) Twanoh State Park: Open ( (Avgust—3+—throughAvgust
34+)) May 15 through June 15 only.

((+28))) (136) VFW Memorial Park (Oak Harbor): Closed vear-
round.

(137) Walker County Park: Closed year-round.

((3+29))) (138) WDFW Hoodsport Hatchery: Tidelands at Hoodsport
Salmon Hatchery are closed year-round.

((+36))) (139) West Dewatto: DNR Beach 44A open July 1 through
September 30 only.

((+31+))) (140) West Pass Access: Closed year-round.

((3+32r)) (141) West Penn Cove: From the property boundary at the
Grasser's Lagoon access on Highway 20 to the dock extending across the
tidelands from Captain Whidbey Inn on Madrona Road is open June 1
through September 30 only.

((333))) (142) Willapa River Oyster Reserve (Willapa Harbor re-
serves) : Reserves located in the Willapa River channel extending west
and upriver from a point approximately one-quarter mile from the
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blinker light marking the division of Willapa River channel and the
North River channel are closed year-round.

((+34))) (143) Windjammer Park complex (Oak Harbor): Closed
year—-round.

(144) Wolfe Property State Park: Open January ((+)) 15 through
((May) ) April 15 only.

((+35))) (145) Woodard Bay Natural Resource Conservation Area:
Closed year-round.

((3+36))) (146) It is lawful to take, dig for, and possess clams
and mussels, not including razor clams, for personal use from the Pa-
cific Ocean beaches from November 1 through March 31 only.

AMENDATORY SECTION (Amending WSR 20-04-058, filed 1/30/20, effective
7/1/20)

WAC 220-330-120 Clams, oysters, mussels, scallops, sea urchins,
sea cucumbers, squid, octopus—Gear and gear-related unlawful acts.

It is unlawful to take, dig for, fish for, or possess clams, oysters,
mussels, scallops, sea urchins, sea cucumbers, squid, or octopus for
personal use, except using gear outlined in the following subsections:

(1) Clams (excluding razor clams and geoducks): By hand or with
hand-operated forks, picks, mattocks, rakes and shovels.

(2) Razor clams: By hand, shovels or with cylindrical cans, tubes
or hinged digging devices. The opening of tubes or cans must be either
circular or elliptical with the circular can/tube having a minimum
outside diameter of 4 inches and the elliptical can/tube having a min-
imum dimension of 4 inches long and 3 inches wide outside diameter.
The hinged digging device when opened in a cylindrical position, must
have a minimum outside diameter of 4 inches at the bottom.

(3) Geoducks: ((4=))) By hand or with nonmechanized hand-operated
forks, picks, mattocks, rakes, and shovels and a cylindrical can or
tube not exceeding 24 inches in diameter may be used to dig geoduck.

((/L\\ T4+ 2o 1am ] o007 oy sz o~ N oAyt AT S +heor +hoen oo
\LJ/ T ) COIT 1T W IO [ S N (_A.J.J._Y t/ 1o ITIT \A._va_l_l.lv _L(_A.J.I.Lu, o CTT - CITTTT = Cr
2 ~] e far Ao~ 1o + £ 1 + £- 11 1 e PR NENE N B EE S BN
AT N _L(_A.ll.lg_), [ S N t/ o UTTT 1T \@ ) R [ Sy €7 Ry S R [ S N S 1T T 1 =] - L& - oL \A.\AJ__LJ.J.v
+h A2 v d o~ DAV AN S PG R~k + vt oot ot A T e ]
CTT \A._va_LJ.lv Ut/ T OO C T UTT . 17 (=5 T T [ S Sy € Ny S A TS O Ly - COTTT oL R S S (.A.t/t/J—U -
mat raexa Tl A~ A g~ TNy ol am A v~ g~ A S AT AN T o o
j RNy ny w UJ__Lv_LJ.J.(_A._L UITOUO T T ITTOUTT U_Y CTT TCTITIT \A._va 10 LTTIITT |\ N Ey @ Ry w _L_Y I C - TTTr 1T
vests) )

(4) It is unlawful to return any horse clams or geoducks to the

beach or water regardless of size or condition. All such clams taken
for personal use must be retained by the digger as part of their daily
limit.

(5) Oysters and scallops: By hand or with the aid of a hand-held
manually operated prying tool. It is unlawful to use a hammer, mallet
or other object to strike oysters and rock scallops during the removal
process.

(6) Sea cucumbers: By hand or hand-operated, nonmechanized in-
strument which does not penetrate the animal.

(7) Sea urchins: By hand or hand-operated, nonmechanized instru-
ment which does not penetrate the shell.

(8) In the field each harvester, including holders of razor clam
disability permits, must have their daily limit in a separate contain-
er. Violation of this subsection is an infraction, punishable under
RCW 77.15.160.
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(9) Squid: It is unlawful to take, fish for or possess squid tak-
en for personal use with more than one line. A maximum of four squid
lures may be used. If gear utilizes conventional hooks, it shall not
exceed a total of nine points. Herring rakes and hand dip net gear may
be used to take squid. In the field each person taking squid must use
a separate container to hold their catch.

(10) Octopus: Octopus may be taken by hand, only except that one
octopus per person per day may be retained when caught incidentally
using shellfish pot gear during a lawful shellfish pot fishery. Shell-
fish pots may not be used to capture octopus outside of a lawful
shellfish pot fishery. It is unlawful to take octopus using chemical
irritants or by any instrument which will penetrate or mutilate the
body, except that it is permissible to retain octopus taken while an-
gling with hook and line gear during a lawful hook and line fishery.

(11) It is unlawful for anyv person digging clams (other than ra-
zor clams) for personal use to fail to refill holes created during the
digging operation. Beach terrain must be returned to its approximate
original condition by the clam diggers before leaving immediate site
of harvest. Violation of provisions of this subsection is an infrac-
tion punishable under RCW 77.15.160.

(12) A violation of this subsection is punishable under RCW
77.15.160, 77.15.380, or 77.15.370, depending on the circumstances of
the violation. Possession of shellfish while using gear in violation
of the provisions of this section is a rebuttable presumption that the
shellfish were taken with such gear.

AMENDATORY SECTION (Amending WSR 25-06-060, filed 3/3/25, effective
4/3/25)

WAC 220-330-140 Oysters—Areas and seasons. It is lawful to
take and possess oysters for personal use from public tidelands year-
round except the following restrictions apply to the public tidelands
at the beaches listed below:

(1) Ala Spit: All public tidelands of Ala Spit open May 1 through
May 31 only.

(2) Alki Park: Closed year-round.

(3) Alki Point: Closed year-round.

(4) Bay Center Oyster Reserve (Willapa Harbor reserves): Palix
River channel, extending from the Palix River bridge to beyond Bay
Center to the north of Goose Point, is closed year-round.

(5) Bay View State Park: Closed year-round.

(6) Belfair State Park: Open August 1 through September 30 only.

(7) Billy Frank Jr. Nisqually National Wildlife Refuge: All
state-owned tidelands of the Nisqually River delta south of a line
drawn from Luhr Beach boat ramp to Sequalitchew Creek are closed year-
round.

) Blaine Marine Park: Closed year-round.

) Blake Island State Park Marina: Closed year-round.
0) Blowers Bluff North: Closed year-round.

1) Brown's Point Lighthouse: Closed year-round.

2) Brownsville Marina: Closed year-round.

3) Brownsville Ogle: Closed year-round.
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(14) Budd Inlet: All state-owned tidelands of Budd Inlet south of
a line drawn from the southern boundary of Burfoot Park west to the
opposite shore near 68th Avenue N.W. are closed year-round.

((+3>)) (15) Cama Beach State Park: Closed year-round.

((+4>)) (16) Camano Island State Park: Closed year-round.

((3+5r)) (17) Carkeek Park: Closed year-round.

(18) Chuckanut Bay: All tidelands of Chuckanut Bay north of the
railroad trestle are closed year-round.

((+6))) (19) Coupeville: Closed year-round.

((+H-)) (20) Cultus Bay: Closed year-round.

((#+8>)) (21) Dash Point County Park: Closed year-round.

((+5%y)) (22) Dash Point State Park: Open September 1 through May
31 only.

((4260))) (23) Dave Mackie County Park: Closed year-round.

((#2+)F)) (24) Deception Pass State Park: Open year-round, except

the tidelands of Rosario Bay from the northern park boundary to Rosar-
io Head (48.4172°, -122.6663°) are closed year-round.

((#22F)) (25) Des Moines Beach City Park: Closed year-round.
((#23))) (26) Discovery Park: Closed year-round.

((#24>)) (27) DNR-142: Closed year-round.

((#25))) (28) DNR-144 (Sleeper): Closed year-round.

((426))) (29) Dockton County Park: Closed year-round.

((#2#HF)) (30) Dosewallips State Park: Open year-round only in the

area defined by boundary markers and signs posted on the beach.

((#28))) (31) Dosewallips State Park South: Closed year-round
south of the line defined by boundary markers and signs posted on the
beach.

((#29))) (32) Drayton Harbor: All public tidelands of Drayton
Harbor are open year-round, except the tidelands identified as pro-
hibited by the department of health and defined by boundary markers
and signs posted on the beach are closed year-round.

((30))) (33) Duckabush: Open November 1 through April 30 only.

((21Hr)) (34) Dungeness Spit/National Wildlife Refuge: Open May
15 through September 30 in areas identified by the Dungeness National
Wildlife Refuge only.

((32))) (35) East San de Fuca: Tidelands east of the Rolling
Hills Glencairn Community dock are closed year-round.

((33))) (36) El1d Inlet Oyster Reserves (Mud Bay reserves):
Closed year-round.

((34>)) (37) English Camp: Tidelands between the National Park
Service dinghy dock to the southern park boundary are closed year-—
round.

((35))) (38) Evergreen Rotary Park (Port Washington Narrows) :
Closed year-round.

((436))) (39) Fay Bainbridge Park: Closed year-round.

((3+F)) (40) Fort Flagler State Park: Open ((JFapvary—+—threough

Aprit—5—and—duty) ) August 1 through ((Peeember—3+)) September 30 on-
ly, except that portion of Rat Island and the spit west and south of

the park boundary is closed year-round from two white posts on the
Qorth end of the island at the vegetation line south to the end of the
lSlan?k+%8+)) (41) Freeland County Park: Open October 1 through May 31
only-((+%9+)) (42) Frye Cove County Park: Open May 1 through May 31
Only.((+4@+)) (43) Fudge Point State Park: Closed year-round.
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((41y)) (44) Gertrude Island: All tidelands of Gertrude Island
are closed year-round.

((#42))) (45) Golden Gardens: Closed year-round.

((#43))) (46) Graveyard Spit: Closed year-round.

((#44>)) (47) Guillemot Cove Nature Reserve: Closed year-round.

((#45y)) (48) Guss Island: All tidelands of Guss Island are
closed year-round.

((#46))) (49) Hope Island State Park (South Puget Sound): Open
May 1 through May 31 only.

((4+H-)) (50) Howarth Park/Darlington Beach: Closed year-round.

((#48))) (51) Illahee State Park: Open March 1 through June 30
only.

((#49%y)) (52) Indian Island County Park/Lagoon Beach: From the
jetty boundary with Port Townsend Ship Canal east to the beach access
stairs on Flagler Road near milepost 4 open ((Apri¥)) August 1 through
( (May—3%)) September 30 only.

((4569)) (53) Indian Island County Park/Isthmus Beach: From the
beach access stairs on Flagler Road near milepost 4 eastward toward
the bridge between Marrowstone and Indian Islands open August 1
through May 15 only.

(54) Ingvald J. Gronvold Park: Open April 1 through May 31 only.

((53))) (55) Jacoby (Shorecrest) County Park: Closed year-round.
((452F)) (56) Joemma Beach State Park: Closed year-round.
((#53))) (57) Kayak Point County Park: Closed year-round.
((#54))) (58) Kitsap Memorial State Park: Closed year-round.
((#55))) (59) Kopachuck State Park: Closed year-round.

((456))) (60) Lent Landing (Port Washington Narrows): Closed

year—-round.

((5+HF)) (61) Liberty Bay: All state-owned tidelands in Liberty
Bay north and west of the Keyport Naval Supply Center are closed year-
round, except the western shoreline of Liberty Bay from the unincorpo-
rated Kitsap County line south to Virginia Point is open October 1
through April 30 only.

((58y)) (62) Lilliwaup State Park: Open February 15 through Sep-
tember 30 only.

(63) Lincoln Park: Closed year-round.

((459))) (64) Lions Park (Bremerton): Closed year-round.

((#660))) (65) Lisabuela Park (Vashon Island): Closed year—-round.

(66) Lofall: Closed year-round.

((#6+F)) (67) Long Island Oyster Reserve, Diamond Point and Pin-
nacle Rock (Willapa Harbor reserves): Diamond Point on the northwest
side of Long Island between reserve monuments 39 and 41 and Pinnacle
Rock on the southwest side of Long Island between reserve monuments 58
and 59 is open year-round.

((#62))) (68) Long Island Slough Oyster Reserve (Willapa Harbor

reserves) : Closed year-round.
((#63))) (69) Long Point West: Closed year-round.
((#64y)) (70) Lost Lake (Vashon Island): Closed year-round.

(71) Lower Roto Vista Park: Closed year-round.
((#65))) (7/2) Maple Grove County Park: Closed year-round.
((#66))) (73) March Point Recreation Area: Closed year-round.
((#64H)) (74) McNeil Island: All tidelands of McNeil Island are
closed year-round.
((#68))) (7/5) Meadowdale County Park: Closed year-round.
Mee-Kwa-Mooks Park: Closed year-round.
Monroe Landing: Closed year-round.

(
((469%))
( (+65))
( (1)) Mukilteo/Lighthouse Park: Closed year-round.

EEE
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((+2F)) (79) Mystery Bay State Park: Open October 1 through
April 30 only.

((=¥)) (80) Nahcotta Tidelands: State-owned tidelands east of
the Willapa Bay Field Station and Nahcotta Tidelands interpretive site
are open year-round.

((#+4)) (81l) Nemah Oyster Reserve (Willapa Harbor reserves):
Oyster reserves between reserve monuments 10 and 11 are closed year-
round.

((+>F)) (82) North Bay (Case Inlet): All state-owned tidelands
north of the power transmission lines and those extending 1,900 feet
south of the power transmission lines along the eastern shore are open
March 1 through April 30 and September 1 through October 31, from one
hour before official sunrise until one hour after official sunset on-
ly.

)) (83) North Beach County Park: Closed year-round.
)) (84) Oak Bay County Park: Closed year-round.
)) (85) Oak Harbor Marina: Closed year-round.

P

((
((
((
((

+8+))) (86) Oakland Bay: State-owned oyster reserves are open
year—-round except in areas defined by boundary markers and signs pos-
ted on the beach.

((482F)) (87) 01d Mill County Park (Silverdale): Closed year-
round.

((
((

((
Aprit—30—ent
Cove within
round) ) .

((486))) (91) Picnic Point County Park: Closed year-round.
((€8H)) (92) Pierce County: All tidelands from the southern
boundary of Titlow Marine Preserve (Tacoma) to the northern boundary
of Pioneer Orchard Park (Steilacoom) and from the mouth of Chambers
Creek (Burlington-Northern Railroad Bridge) to the Boise-Cascade Dam
are closed year-round.

(93) Pitship Point: Closed year-round.

((488))) (94) Pitt Island: Closed year-round.

((489))) (95) Pleasant Harbor State Park: Closed year-round.

((4806))) (96) Pleasant Harbor WDFW Boat Launch: Closed year-
round.

((#8%%F)) (97) Point Defiance-Owen Beach: Closed year-round.

((€92r)) (98) Point Vashon: Closed yvear—-round.

(99) Point Whitney Tidelands and Point Whitney Lagoon: Open Janu-
ary ((&)) 15 through July 31 only.

((#83))) (100) Port Angeles Harbor: All public tidelands of Port
Angeles Harbor and interior tidelands of Ediz Hook are closed year-
round.

((454))) (101) Port Gamble Heritage Park Tidelands: Open ( (Sep—
fember—+)) August 15 through September 30 only.

((485))) (102) Port Gardner: Closed year-round.

((496y)) (103) Port Townsend Ship Canal/Portage Beach: ( (Spern
April—t—through May 3+—onty)) Closed year-round.

((#8%+-)) (104) Post Point: Closed year-round.

((#98y)) (105) Potlatch State Park and Potlatch DNR tidelands:
Open April 1 through May 31 only.

-+839) (88) Olympia Shoal: Closed year-round.
-+845) (89) Pat Carey Vista Park: Closed year-round.
85

)
)
)) (90) Penrose Point State Park: ( (operMareh+—through
Y
t

yr—exeepEt)) Closed year-round, including that part of Mayo
he commercially prohibited growing area ((is—etosed—year—

Certified on 1/29/2026 [ 91 ] WSR Issue 26-03 - Proposed



Washington State Register, Issue 26-03 WSR 26-03-070

((489))) (106) Purdy Spit County Park: The southern shore of the
spit from the boat ramp east to the ((sewvthern—utilityteower near))
Purdy Bridge and northward into Burley Lagoon up to a western line de-
fined by posts on the beach on the north side of the spit is open
((Aprit)) September 1 through ((ApriE)) September 30 only.

((43668))) (107) Quilcene Bay Tidelands: All state-owned tidelands
in Quilcene Bay north of a line drawn from the Quilcene Boat Haven to
Fisherman's Point are closed year-round except those state-owned tide-
lands on the west side of the bay north of the Quilcene Boat Haven are
open year-round.

((3+604>)) (108) Quilcene Boat Ramp: Open January ((+)) 15 through
May 15 only.

( (2 r—Retsit+—Closed—year—round—

+463y)) (109) Raab's Lagoon (Vashon Island): Open September 1 to
September 30 only.

(110) Redondo: Closed year-round.

(111) Redondo North: Closed year-round.

(112) Redondo South: Closed year-round.

(113) Richmond Beach Saltwater Park: Closed year-round.

((#3B84))) (114) Salt Creek Recreation Area (DNR-419): Closed
year—-round.

((3+65))) (115) Saltair Beach (Kingston Ferry Terminal): Closed
year—-round.

((3+66))) (116) Saltwater State Park: Closed year-round.

((3+6+-)) (117) Samish Bay: Public tidelands of Samish Bay be-
tween Scotts Point and a point on the shore (48.5745°, -122.4440°) are
closed year-round.

((4368))) (118) Scenic Beach State Park: Closed year-round.

through ((May)) April 15 only.

(

((3+69))) (119) Seahurst County Park: Closed year-round.

((3++6))) (120) Semiahmoo County Park: Closed year-round.

((3++1>)) (121) Semiahmoo Marina: Closed year-round.

((3+E2r)) (122) Sequim Bay State Park: Open January 1 through May
((35)) 31 only.

((++3))) (123) Shine Tidelands State Park: Open January ( (%)) 15

)
((3++4)r)) (124) Silverdale Waterfront Park: Closed year-round.
((3++5))) (125) Sinclair Inlet: All public tidelands of Sinclair

Inlet west of a line drawn from the intersection of Bancroft Road and
Beach Drive East northerly to Point Herron are closed year-round.
((3++6))) (126) Skagit Bay Estuary Wildlife Areas: All public
tidelands of the Skagit Bay Estuary Wildlife Area, Fir Island Farms
Reserve Wildlife Area, Island Wildlife Area, Camano Island Wildlife
Area and Leque Island Wildlife Area are closed year-round.
((3++1H-)) (127) South Carkeek Park: Closed year-round.

((3E8))) (128) South Lilliwaup: Open ( (Nevember—I+—through
Aprit)) February 15 through September 30 only.

( (HES9r—Seuvthworth+—Closed—Fear—round-

326))) (129) Spencer Spit State Park: Open March 1 through July
31 only.

( (H2—Seguexin—Park—{PriestPeointCounty Park)+—Clteosed—ear—
reoard-

H22y)) (130) Stuart Island State Park - Reid Harbor (South
Beach) : Closed year-round.

((3+23y)) (131) Taylor Bay: Closed year-round.

((3+24))) (132) Totten Inlet Oyster Reserve (Oyster Bay re-
serves) : Closed year-round.
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((+25))) (133) Twanoh State Park: Open March 1 through September
30 only.

(134) VFW Memorial Park (Oak Harbor): Closed year-round.

(135) Walker County Park: Closed year-round.

((3+26))) (136) WDFW Hoodsport Hatchery: Open April 1 through Ju-
ly 31, from one hour before official sunrise until one hour after of-
ficial sunset only.

((3+271-)) (137) West Pass Access: Closed year-round.

((+28))) (138) West Penn Cove: From the property boundary at the
Grasser's Lagoon access on Highway 20 to the dock extending across the
tidelands from Captain Whidbey Inn on Madrona Road is open June 1
through September 30 only.

((3+29y)) (139) Willapa River Oyster Reserve (Willapa Harbor re-
serves) : Reserves located in the Willapa River channel extending west
and upriver from a point approximately one-quarter mile from the
blinker light marking the division of Willapa River channel and the
North River channel are closed year-round.

((+36))) (140) Windjammer Park complex (Oak Harbor): Closed
year—-round.

(141) Wolfe Property State Park: Open January ((+)) 15 through
((May) ) April 15 only.

((3+31+))) (142) Woodard Bay Natural Resource Conservation Area:
Closed year-round.

((332r)) (143) It is lawful to take and possess oysters for per-
sonal use from the Pacific Ocean beaches from November 1 through March
31 only.
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WSR 26-03-071
PROPOSED RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Order 23-17—Filed January 16, 2026, 3:55 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-24-102 on
December 6, 2023.

Title of Rule and Other Identifying Information: The Washington
state department of fish and wildlife (WDFW) is proposing to update
Puget Sound oyster drill restricted area beach designations, WAC
220-340-130.

Hearing Location(s): On February 24, 2026, at 5:30 p.m., via Zoom
webinar. Register in advance for this webinar at https://
usO6web.zoom.us/webinar/register/WN xxDpO4y4Tm23u-PACKPQWA.

Date of Intended Adoption: On or after February 25, 2026.

Submit Written Comments to: WDEFW Rules Coordinator, P.O. Box
43200, Olympia, WA 98504, email 2026oysterdrillcrl02@publicinput.com,
855-925-2801, project code 8569, https://engage.wdfw.wa.gov/
20260ysterdrillcrl02, beginning January 22, 2026, 4:00 p.m., by Febru-
ary 24, 2026, 11:59 p.m.

Assistance for Persons with Disabilities: Contact Title VI/ADA
compliance coordinator, phone 360-902-2349, TTY 1-800-833-6388, email
Title6@dfw.wa.gov, https://wdfw.wa.gov/accessibility/
requestsaccomodation, by February 18, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: WDFW is proposing to update Puget Sound
oyster drill restricted area beach designations to align with current
understanding of Japanese and Eastern oyster drill distributions.
These designations are necessary to prevent the spread of pest infes-
tations that are harmful to shellfish.

Reasons Supporting Proposal: The amendments to the rules will
perpetuate shellfish resources by helping to manage the risk of spread
of harmful shellfish pest organisms.

Statutory Authority for Adoption: RCW 77.04.012, 77.04.013,
77.04.020, 77.04.055, 77.12.045, and 77.12.047.

Statute Being Implemented: RCW 77.04.012, 77.04.013, 77.04.020,
77.04.055, 77.12.045, and 77.12.047.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: WDEW, governmental.

Name of Agency Personnel Responsible for Drafting: Chris Eardley,
375 Hudson Street, Port Townsend, WA 98368, 360-744-4773; Implementa-
tion: Kelly Cunningham, 1111 Washington Street S.E., Olympia, WA
98501, 360-902-2325; and Enforcement: Chief Steve Bear, 1111 Washing-
ton Street S.E., Olympia, WA 98501, 360-902-2373.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. This
rule proposal does not require a cost-benefit analysis per RCW
34.05.328 (5) (a) (1) .

Scope of exemption for rule proposal from Regulatory Fairness Act
requirements:

Is not exempt.

The proposed rule does not impose more-than-minor costs on busi-

nesses. Following is a summary of the agency's analysis showing how

Certified on 1/29/2026 [ 94 ] WSR Issue 26-03 - Proposed



Washington State Register, Issue 26-03 WSR 26-03-071

costs were calculated. The updates to existing designations of oyster
drill restricted shellfish areas do not have an anticipated more-than-
minor impact on small business, as: (1) These proposals are updating
definitions by way of beach designations, and do not automatically
come with specific restrictions; (2) most of these areas do not host
commercial activity with the exception of some tribal harvest by sev-
eral treaty tribes at some sites; (3) sites that are used for periodic
tribal commercial and ceremonial and subsistence harvest already oper-
ate with consideration to the restricted area landscape under condi-
tions long-established and agreed to in comanagement plans; and (4)
the transfer of shellfish from these locations is already unlawful
without a no-cost permit per WAC 220-340-150.

January 16, 2026
Scott Bird
Rules Coordinator

RDS-6946.1

AMENDATORY SECTION (Amending WSR 23-06-065, filed 2/28/23, effective
3/31/23)

WAC 220-340-130 Oyster drill restricted shellfish areas—Puget
Sound. All waters, tidelands, shellfish handling facilities and
equipment (including aquaculture vehicles and vessels) operated in
conjunction with said waters and tidelands of Puget Sound within the
following areas are designated as Oyster Drill Restricted Shellfish
Areas:

North Puget Sound

(
+ad
| waw §

<2))) Drayton Harbor ((—)): Inside and southerly of a line pro-
jected from the ((merth)) northern-most tip of Semiahmoo Spit to
( (whexre)) the point at which the International Boundary line inter-
sects the mainland.

(2) Birch Bay: Inside and bounded by a line projected from
48.8997°, -122.7761°; thence following the shoreline northeasterly to
48.9105°, -122.7521°; thence to 48.9156°, -122.7586°; thence to
48.9028°, -122.7815°; thence returning to the origin at 48.8997°,
-122.7761°.

(3) Lummi Bay((—)): Inside the Lummi Dike and inside and bounded
by a line projected from 48.7756°, -122.6667°; thence to 48.7653°,
-122.6667°; thence to 48.7653°, -122.6533°; then following the shore-
line northerly to the point of origin.

(4) Bellingham Bay: Inside and easterly of a line originating at
the breakwater at the northern end of Bellingham Marine Park at
48.7195°, -122.5164° and projected southwesterly to 48.7152°,
-122.5225°; thence southeasterly to the shoreline at 48.7112°,
-122.5182°; thence following the shoreline north to the point of ori-
gin including Post Point Wastewater Treatment Plant Lagoon.
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(5) Samish Bay((—)): Inside and easterly of a line starting at
the most westerly tip of Governor's Point and projected in a southerly
direction to the most westerly tip of William Point on Samish Island.

((#5))) (6) Padilla Bay((—)): Easterly (including the Swinomish
Channel) of a line starting at the most westerly tip of William Point
on Samish Island and projected southerly to the most northerly tip of
March Point on Fidalgo Island.

((#6>)) (7) Similk and Skagit Bays((—))_: Northerly of a line
projected across Skagit Bay following latitude 48.333° (48°20'N) and
easterly of the Deception Pass bridge.

Strait of Juan de Fuca

(8) Dungeness Bay: Inside and bounded westerly of a line projec-—
ted from the most easterly tip of Dungeness Spit true south to the
mainland.

Admiralty Inlet

(9) Scow Bay (Kilisut Harbor): Scow Bay in Kilisut Harbor south-
ward of a line from 48.0274°, -122.7039° on the east shore of Indian
Island to 48.0274°, -122.6931° on the west shore of Marrowstone Is-—
land.

Central Puget Sound

((H-)) (10) Liberty Bay((—)): Inside and westerly of a line
projected true south from the most southerly point on the Lemolo
shoreline, near the powerline tower.

((#8>)) (11) Dyes Inlet((—)): Inside and northerly of a line
projected true east from the most northerly tip of Rocky Point to the
mainland.

((€%y)) (12) Quartermaster Harbor: Inside and easterly of a line
projected from 47.3951°, -122.4388° southwesterly to 47.3839°,
-122.4405°; thence following the shoreline northerly to the point of
origin and encompassing all shorelines and inlets, including Raab's
Lagoon Natural Area.

South Puget Sound

(13) Carr Inlet((—)):

(a) Burley Lagoon((—)): Inside and northerly of the Purdy
bridge.

(b) Minter Creek((—)): Inside and westerly of a line projected
from the west shore of Carr Inlet at -122.6833° longitude true south
to 47.3500° latitude, then true west to shore.

((HHB¥r)) (14) Case Inlet((—))_:

(a) Rocky Bay and North Bay((—)): Northerly of a line projected
across Case Inlet following latitude 47.3456° (47°20'44"N).

(b) Vaughn Bay((—)): Easterly of a line projected true north

from the most northerly point of the southern spit at the mouth of
Vaughn Bay to the mainland on the north shore.

((++1+r)) (15) Hammersley Inlet and Oakland Bay ((—))_:

(a) Oakland Bay: Inside, westerly and northerly of a line start-
ing at the shore at 47.2071°, -123.0627° on the north shore of Ham-
mersley Inlet and projected true south to the south shore of Hammers-
ley Inlet.

((++2r)) (b) Hammersley Inlet:

(i) Southeast Bayview Road: Inside and bounded by a line projec-

ted from 47.2049°, -123.0462° following the shoreline southwesterly to
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47.2044°, -123.0475°; thence northerly to 47.2048°, -123.0477°; thence
northeasterly to 47.2054°, -123.0463°; thence southerly to the point
of origin.

(1i) Fernwood Lane: Inside and bounded by a line projected from
47.2053°, -123.0392° following the shoreline easterly to 47.2047°,
-123.0382°; thence northerly to 47.2060°, -123.0382°; thence westerly
to 47.2059°, -123.0392°; thence southerly to the point of origin.

(1ii) Southeast Inlet View Lane: Inside and bounded by a line
projected from 47.2037°, -123.0239° following the shoreline easterly
to 47.2037°, -123.0234°; thence northerly to 47.2044°, -123.0234°;
thence westerly to 47.2044°, -123.0239°; thence southerly to the point
of origin.

(iv) East Anderson Lane: Inside and bounded by a line projected
from 47.2032°, -122.9826° following the shoreline westerly to
47.2027°, -122.9844°; thence southerly to 47.2020°, -122.9844°; thence
easterly to 47.2026°, -122.9826°; thence northerly to the point of
origin.

(16) Totten Inlet, Oyster Bay and Little Skookum Inlet((—)): In-
side and southerly of a line starting at the most southeasterly point
on Windy Point and projected northeasterly to the most northerly tip
of Sandy Point (i.e., the southern base of the Steamboat Island
Bridge) .

((++3r)) (17) Eld Inlet((—))_:

(a) Mud Bay((—)): Inside and westerly of a line projected from
the most easterly point of Flapjack Point and projected true south to
the mainland.

(b) Sanderson Harbor ((—)): Lying inside and westerly of a line
starting at the northern-most ((merthersn)) point on Sanderson Spit and
projected northeasterly to the mainland.

((+4r)) (18) Nisqually Flats((—)): Inside and southerly of a
line starting on the east shore near the old Dupont Wharf site at
47.1182°, -122.6657° and projected true west across the Nisqually Riv-
er delta to the mainland just south of Butterball Cove.

((+>y)) (19) Henderson Inlet, South Bay: Inside and southerly of
a line commencing at 47.1268°, -122.8412° on the west shore of Hender-
son Inlet, thence projected true east across Henderson Inlet to the
east shoreline.

(20) Peale Passage: Inside and easterly of a line projected from
the shoreline at 47.1952°, -122.8871° westerly to 47.1951°,
-122.8887°; thence southerly to 47.1918°, -122.8874°; thence easterly
to the shore at the Teamsters Recreation Property boat launch at
47.1923°, -122.8862°.

(21) Hood Canal((—)):

(a) Bywater Bay: Inside and northerly of a line projected true
east from latitude 47.8819° (47°52'55"N) to the west shoreline of Hood
Head.

(b) Tarboo Bay: Inside, northerly and easterly of a line starting
at the most northerly tip of Long Spit and then projected true west to
the mainland.

(c) East Dabob Bay: Inside and easterly of a line projected from
47.8283°, -122.7997°; thence to 47.8264°, -122.8050°; thence to
47.8131°, -122.7989°; thence to the shore at 47.8136°, -122.7958°.

(d) Quilcene Bay ( (—Inside;—rmortherty—and—eastertyof—a1ine
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+{er) ) =
(i) Quilcene Bay Japanese Oyster Drill Restricted Shellfish Area:

Inside and northeasterly of a line projected from the north breakwater
of Herb Beck Marina at 47.8017°, -122.8665° southeasterly to the most
westerly tip of Fisherman's Point at 47.78329°, -122.8539°.

(ii) Quilcene Bay Atlantic Oyster Drill Restricted Shellfish
Area: Inside and northerly of a line projected easterly from the Quil-
cene Harbor Yacht Club boat ramp at 47.8035°, -122.8682° to the shore
at 47. 8035°, -122.8450°.

(e) Point Whitney (including all portions of seawater ponds, la-
goon, and shellfish cultivation facilities): Inside and southerly of
lines projected from 47.7619°, -122.8513°; thence to 47.7644°,
-122.8513°; thence to 47.7644°, -122.8550°; thence to 47.7625°,
-122.8550°.

(f) Brinnon Atlantic Oyster Drill Restricted Shellfish Area: In-
side and bounded by a line projected along the southern boundary of
Seal Rock Campground at 47.7065°, -122.8942° easterly to 47.7066°,
-122.8803°; thence southerly to 47.6935°, -122.8802°; thence westerly
along the northern boundary of Dosewallips State Park to 47.6933°,
-122.8921°; thence following the shoreline to the point of origin, en-
compassing all shorelines and inlets.

(g) Dosewallips Delta((—)): Inside and westerly of lines projec-
ted from 47.6842°, -122.8993°; thence to 47.6842°, -122.8733°; thence
to 47.7121°, -122.8733°; thence to 47.7121°, -122.8861°.

4 4
( (B—Point Whitneyr (Hnetluding ot portions £ gt
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3:ageefil afid Skieﬂ:ﬂ:£15¥i 8&3:Eﬂ::aEﬂ:efi faeiﬂ:iEﬂ:es) EHSE!:EkS Etfifk SEt‘tEthiﬁ Ef
1 et Co e AT 721 Q° 12992 QE12°% ., +3 Ao~ + 47 T£44°
S R i S ) r/J.U_J\_/\_/L_\_/M 1T OTIT I 7 e 1 L I L2020 O T 10 7 CITTTTTICTT (awy I 7 e 1 T T I
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+¢))) (h) Duckabush River Mouth((—)): Inside and westerly of a
l ' o o ]
line projected from 47.6467", -122.9044"; thence to 47.6319"7,
o
-122.9417".
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(i) Guillemot Cove((—)): South of a line extending westward from

the shoreline at 47.6123° latitude to a point at 47.6120°, -122.9207°;
east of a line extending southward from 47.6120°, -122.9207° to
47.6075°, -122.9223°; north of a line extending east from 47.6075°,
-122.9223° to the shoreline at 47.6071° latitude; west of a line ex-
tending northward from 47.6075°, -122.9223° and tracing the shoreline
north to the point of origin.
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+and-)) Seabeck Bay: Inside and bounded by a line projected from the
northernmost point of Misery Point at 47.6550°, -122.8298° due east to
47.6550°, -122.8266°; thence southerly to the entrance of Seabeck Mar-
ina at 47.6411°, -122.8288°; thence following the shoreline to the
point of origin, encompassing all shorelines and lagoons.

(k) Anderson Cove: Inside and easterly of a line projected from
the shoreline at 47.5661°, -122.9764° westerly to 47.5664°,
-122.9798°; thence northeasterly to 47.5696°, -122.9777°; thence
northeasterly to the shore at 47.5715°, -122.9708°; thence following
the shoreline to the point of origin.

(1) Hamma Hamma Flats and Jorstad Creek: Inside and westerly of a
line projected from 47.5547°, -123.0289°; thence to 47.5483°,
-123.0183°; thence to 47.5483°, -123.0300°; thence to 47.5167°,
-123.0300°; then true west to shore.

(m) Dewatto Bay: Inside and southerly of a line projected from
47.4519°, -123.0620° northwesterly to 47.4554°, -123.0661°; thence
southwesterly to 47.4521°, -123.0732°; thence following the shoreline
back to the point of origin.

(n) The Great Bend to Lynch Cove: Inside and bounded southerly
and easterly by a line projected from the western most point at Mus-
queti Point true west to the mainland.
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WSR 26-03-078
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed January 20, 2026, 10:43 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-14-098.

Title of Rule and Other Identifying Information: Chapter 296-05
WAC, Apprenticeship rules; specialty electricians.

Hearing Location(s): On February 24, 2026, at 1:00 p.m., virtual/
telephonic hearing via Zoom at https://lni-wa-gov.zoom.us/j/
87136319401 ?pwd=7eql57g3P35r1CQH2aZ7CKawiKNBMf.1, Meeting ID 871 3631
9401, Passcode HearinglO!; or join by phone (audio only) 253-215-8782,
Meeting ID 87136319401#, Passcode *0228330301#. The hearing will begin
at 1:00 p.m. and continue until all oral comments are received.

Date of Intended Adoption: March 31, 2026.

Submit Written Comments to: Kristin Murphy, Department of Labor
and Industries (L&I), Division of Labor Standards, P.O. Box 44530,
Olympia, WA 98504-4530, email ApprenticeshipRules@Lni.wa.gov, begin-
ning January 21, 2026, 8:00 a.m., by February 25, 2026, 5:00 p.m.

Assistance for Persons with Disabilities: Contact Kristin Murphy,
phone 564-999-0975, TTY 1-800-833-6288, email
ApprenticeshipRules@Lni.wa.gov, by February 17, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: L&I is conducting rule making to imple-
ment ESHB 1533, chapter 240, Laws of 2025, codified as RCW 49.04.305.
The new law allows single-employer general journey level (01) electri-
cal apprenticeship programs to use apprentices to perform work under
their valid specialty electrician certificate without changing the ap-
prentice's status in the (01) electrical program, with some restric-
tions.

To use the exemption, the employer must meet certain require-
ments, including providing notices to the apprentices about the impact
of the exemption, submitting quarterly reports attesting to apprenti-
ce's hours worked, and providing the apprentice with at least 800
hours of on-the-job training hours that the apprentice needs to con-
tinue progressing in their (0l1) electrical apprenticeship.

L&I is proposing a rule section to address the specific scenario
provided for in ESHB 1533. The proposed new WAC 296-05-025 provides
parameters for the requirements to utilize the exemption. In addition,
L&I is proposing to amend WAC 296-05-003(38) "supervision" definition.

Reasons Supporting Proposal: Rules are needed to clarify and en-
force the requirements and processes to comply with the exemption pro-
vided in RCW 49.04.305.

Statutory Authority for Adoption: RCW 49.04.010 and 49.04.305.

Statute Being Implemented: RCW 49.04.305.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: L&I developed
the rule language in consultation with the Washington state appren-
ticeship and training council (WSATC). The United States Department of
Labor (USDOL), Employment and Training Administration, Office of Ap-
prenticeship also regulates apprenticeships. L&I will continue to com-
municate the status of rule making and provide proposed rules for US-
DOL review and concurrence.
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Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Kristin Mur-
phy, Tumwater, Washington, 564-999-0975; Implementation and Enforce-
ment: Rachel McAloon, Tumwater, Washington, 360-584-3706.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Kristin
Murphy, L&I, Division of Labor Standards, P.O. Box 44530, Olympia, WA
98504-4530, phone 564-999-0975, TTY 1-800-833-6288, email
ApprenticeshipRules@Lni.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules are adopting or in-
corporating by reference without material change federal
statutes or regulations, Washington state statutes, rules of
other Washington state agencies, shoreline master programs
other than those programs governing shorelines of statewide
significance, or, as referenced by Washington state law, na-
tional consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates
the same subject matter and conduct as the adopting or in-
corporating rule.

Scope of exemption for rule proposal:

Is partially exempt:
Explanation of partial exemptions:

This proposed
rule section is
not exempt.
Analysis is This proposed rule section is exempt.
Proposed WAC Sections and Title required. Provide RCW to support this exemption.
1. 296-05-003 Definitions, (38) Supervision. o RCW 34.05.328 (5)(c)(ii), (interpretive) the

proposed language clarifies the long-standing
practice that employers cannot use apprentices to
supervise other apprentices. ESHB 1533 created a
scenario in which an (01) apprentice may be put in
a position to supervise a fellow (01) apprentice in
specialty electrician work processes.

2. 296-05-025(1) Purpose and scope. o RCW 34.05.328 (5)(c)(ii), (interpretive) adopts the
new statute that allows certain single employer
electrical apprenticeship programs to employ
apprentices in their specialty without changing
their status as an apprentice.

3. 296-05-025(2) Definitions. o RCW 34.05.328 (5)(c)(ii), (interpretive) defines
key terms used throughout the new section in rule.
4, 296-05-025(3) Specialty electrician ] RCW 34.05.328 (5)(c)(ii), (interpretive) outlines
exemption requirements. the conditions necessary for an employer to
optionally utilize the statutory exemption.
5. 296-05-025(4) Annual notice to apprentice. X
6. 296-05-025(5) Quarterly specialty X

electrician exemption report attesting to
apprentice hours worked.

296-05-025(6) Recordkeeping. X

296-05-025(7) Apprentice complaints. o RCW 34.05.310 (4)(c) and 34.05.328 (5)(c)(ii),
(interpretive) clarifies that apprentices can file
complaints through the existing process under
WAC 296-05-105 Individual apprentice
complaints-procedures.
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This proposed
rule section is
not exempt.
Analysis is This proposed rule section is exempt.
Proposed WAC Sections and Title required. Provide RCW to support this exemption.
9. 296-05-025(8) Suspension of exemption. X
10. | 296-05-025(9) Duration of exemption X
suspension.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. An analysis of the proposed significant legis-
lative rules resulted in no new cost being imposed on impacted busi-
nesses. No additional information is necessary, and it is thus deter-
mined that an SBEIS is not required.

296-05-025(4) Annual
notice to apprentice.

The rule section identifies the specific information employers must include in the annual notice
to the apprentice. Failing to provide the notice and the required notice information could result
in a compliance finding for the program. As this provision is a statutory requirement, the
proposed rule section is not subject to further cost analysis and is therefore excluded from our
analysis. The requirement to submit the initial notice to L&I within 30 days is a provision that
goes beyond what's required by statute and is thus considered for cost impact. L&I believes the
probable cost of this requirement to be de minis since impacted entities could simply email a
copy of the notice to L&I using readily available office equipment. The proposed rule section is
therefore not expected to impose any new or additional costs on impacted businesses.

296-05-025(5)
Quarterly specialty
electrician exemption
report attesting to
apprentice hours
worked.

The rule section identifies the specific information employers must include in reports. Failing to
submit reports or submitting incomplete reports could result in a compliance finding for the
program. As provided under the statute, willful or repeated violations could result in suspension
of the allowance to use the exemption. Similar to the previous section, the quarterly attestation
reports are mandated by statute for those businesses volunteering to utilize the exemption and is
thus not subject to cost analysis. Therefore, no new or additional cost is expected from this
proposed section.

296-05-025(6)
Recordkeeping.

Employers are required to retain copies of initial notices, annual notices, and quarterly
attestation reports for five years and provide access to records upon request. These requirements
align with existing WSATC standards and do not create additional compliance costs, as
employers already maintain records for apprenticeship program operations, consistent with
existing rule.

296-05-025(8)
Suspension of
exemption.

This section establishes procedures for suspension, corrective action, and appeal. It does not
impose new obligations beyond those already required by statute and provides administrative
processes for notice and appeals. Consequently, there are no additional reporting, operational, or
financial costs to employers or apprentices.

296-05-025(9) Duration

This section specifies the one-year suspension period following a final notice. It is a

of exemption consequence of noncompliance and does not create new obligations. Therefore, it carries no
suspension. additional costs for employers or apprentices.
January 20, 2026
Joel Sacks
Director
RDS-6730.2

AMENDATORY SECTION (Amending WSR 23-11-124, filed 5/23/23, effective

6/23/23)

WAC 296-05-003 Definitions. The following definitions apply to

this chapter:
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(1) Adjudicative proceeding: A proceeding before the WSATC in
which an opportunity for a hearing before the WSATC is authorized by
chapter 49.04 RCW or these rules before or after the entry of an order
by the WSATC.

(2) Apprentice: A worker at least 16 years of age employed to
learn an apprenticeable occupation and registered with a sponsor in an
approved apprenticeship program under chapter 49.04 RCW and these
rules. Building and construction trade occupations require an appren-
tice to be at least 17 years of age to register with a sponsor in an
approved apprenticeship.

(3) Apprenticeable occupation: A specified occupation which must:

(a) Involve skills customarily learned in a practical way through
a structured, systematic program of on-the-job supervised learning;

(b) Be clearly identified and commonly recognized throughout an
industry;

(c) Involve the progressive attainment of manual, mechanical, or
technical skills and knowledge which, in accordance with the industry
standard for the occupation, would require the completion of at least
2,000 hours of on-the-job learning to attain;

(d) Require a minimum of 144 hours of related instruction per
program year to supplement on-the-job work experience;

(e) Involve sufficient skill to establish career sustaining em-
ployment;

(f) Not be part of an occupation previously recognized by the
registering agency as apprenticeable.

(4) Apprenticeship agreement: A written agreement between an ap-
prentice and either the apprentice's program sponsor, Or an appren-—
ticeship committee acting as agent for the program sponsor(s), which
contains the terms and conditions of the employment, training and edu-
cation of the apprentice.

(5) Apprenticeship cohort: The group of individual apprentices
registered to a specific program during a one year time frame, not in-
cluding those whose agreements have been canceled during the initial
probationary period.

(6) Apprenticeship committee: A quasi-public entity approved by
the WSATC to administer and perform apprenticeship and training serv-
ices.

(7) Apprenticeship program: A plan for administering an appren-
ticeship agreement containing all terms and conditions for the quali-
fication, recruitment, selection, employment, and training of appren-
tices. Apprenticeship programs must include apprenticeship agreements.

(8) Apprenticeship section: The division of the department of la-
bor and industries administering registered apprenticeships for state
and federal purposes.

(9) Cancellation: The termination of registration or cancellation
of approval for an apprenticeship program at the request of the super-
visor or sponsor, or the termination of registration or approval of an
apprenticeship agreement at the request of the apprentice, supervisor,
Oor sponsor.

(10) Career ladder: Opportunities for apprenticeship graduates to
progress to higher levels of pay and responsibility with an employer.

(11) Certificate of completion: A record of the successful com-
pletion of a term of apprenticeship issued by the department on behalf
of the WSATC. To be eligible for a certificate of completion, an ap-
prentice must have been registered with the department and an active
participant of a committee's program for at least six months and have
successfully completed their apprenticeship.
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(12) Certification: Written approval from the WSATC that:

(a) A set of apprenticeship standards established by an appren-
ticeship program sponsor substantially complies with standards estab-
lished by the WSATC; and

(b) An individual is eligible for probationary employment as a
registered apprentice as part of an apprenticeship program.

(13) C.F.R.: Code of Federal Regulations.

(14) Competent instructor: An instructor providing related/
supplemental instruction who has demonstrated satisfactory performance
in the occupation for a minimum of three years beyond the customary
learning period for that occupation and who:

(a) Meets the requirements of the state board for community and
technical colleges for a vocational-technical instructor; or

(b) Is recognized within an industry as having expertise in a
specific occupation and is a subject matter expert; and

(c) Has training in teaching techniques and adult learning
styles. The training may be acquired before, or within one year after,
the competent instructor begins to provide related/supplemental in-
struction.

(15) Competitor: An apprenticeship program providing training in
the same or similar occupation as one already existing in a certain
geographic area. To determine whether a program provides training in
the same or similar occupation, the WSATC may consider:

(a) Approved apprenticeship standards;

(b) Collective bargaining agreements;

(c) Dictionaries of occupational titles;

(d) Experts from organized labor, licensed contractors, and con-
tractors' associations;

(e) Recognized labor and management industry practice;

(f) Scope of work descriptions issued by the department.

(16) Completion rate: The percentage of an apprenticeship cohort
receiving a certificate of completion within one year of the projected
completion date.

(17) Department: Department of labor and industries.

(18) Employer: Any person or organization with a valid Washington
state unified business identifier (UBI) number employing an appren-
tice.

(19) Federal purposes: Any federal contract, grant, agreement, or
arrangement dealing with apprenticeship. Includes any federal finan-
cial or other assistance, benefit, contribution, privilege, allowance,
exemption, preference, or right pertaining to apprenticeship. See
e.g., 29 C.F.R. Part 29.2.

(20) File: To send to:

Supervisor of Apprenticeship and Training
Department of Labor and Industries
Apprenticeship Section

Post Office Box 44530

Olympia, Washington 98504-4530

Or deliver to and receipt at:
Department of Labor and Industries
7273 Linderson Way S.E.

Tumwater, Washington 98501

Filing is complete upon deposit in the United States mail, prop-
erly addressed, postage prepaid, or personal service.
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(21) First full training cycle: A full training cycle begins with
the registration of the first apprentice and continues for one calen-
dar year regardless of completion, cancellation and/or suspension of
the apprentice.

(22) Individual agreement: A written agreement between an appren-
tice and/or trainee and either the apprentice's employer or an appren-
ticeship committee acting as agent for the employer.

(23) Industry-wide standards: The current, acceptable practices,
including technological advancements, being used in the different oc-
cupations.

(24) Journey level: An individual having sufficient skills and
knowledge of an occupation to be recognized by a state or federal reg-
istration agency and/or an industry as being fully qualified to per-
form the occupation. An individual can be fully qualified either
through formal apprenticeship training or practical on-the-job work
experience equal to or greater than the term of apprenticeship.

(25) Living wage: The minimum income needed to meet necessities
such as food, housing, transportation, health care, and child services
in a given area.

(26) On-the-job training program: A program that is set up in the
same manner as an apprenticeship program with any exceptions author-
ized by the WSATC and as further described in WAC 296-05-013.

(27) Other nonwage benefits: Benefits such as health care, dental
insurance, vision care, life insurance, paid vacation leave, sick
leave, fitness, child care, a retirement plan, and other benefits an
employer provides for the employee.

(28) Probationary period: A period of time during which the ap-
prentice has not yet reached full status or is subject to corrective
action.

(a) Initial probationary period: A period of time in relation to
the full apprenticeship term, with full credit given for such period
toward completion of apprenticeship, which cannot exceed 20 percent of
the apprenticeship term, or one year from the date of registration,
whichever is shorter. Apprentices within the initial probationary pe-
riod may not file apprenticeship complaints with the program sponsor.
Apprentices transferring from another program are not subject to addi-
tional initial probationary periods.

(b) Disciplinary probationary period: A period of time after the
initial probationary period during which the apprentice's progress is
not satisfactory. The program sponsor may withhold periodic wage ad-
vancements, suspend or cancel the apprenticeship agreement, or take
further disciplinary action. Apprentices subject to a disciplinary
probationary period may file complaints with the program sponsor.

(29) Program sustainability:

(a) An assessment of future sustainability of a program will con-
tain the following elements:

(1) A description of program funding:

(A) A description of program funding source and mechanisms, such
as grants, trust, apprentice fees, employer fees, public funds, or
other;

(B) If a program is relying on public funds to start up, a de-
scription of how the program will be funded after public start up
funds expire.

(ii) A description of how program funding will be used to main-
tain the operational and administrative capacity of the program over
time including, but not limited to, how the program will meet adminis-
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trative, staffing, books and materials, rent, equipment, and insurance
needs.

(iii) A description of how resources will be used to maintain ca-
pacity to deliver related/supplemental instruction over time.

(iv) For group programs as defined in WAC 296-05-009 (1) (a), a
description of the structure and mechanisms the program will have in
place to ensure it remains adequately funded, in compliance with its
financial and legal requirements, and in a manner that promotes the
best interests of the apprentice. A program must detail how its con-
tracts, memoranda of understandings, collective bargaining agreements,
or other legally binding agreements will be used to ensure program
sustainability.

(b) Platforms may develop and request additional sustainability
criteria specific to their sector and industries, and can recommend
these criteria to the WSATC for consideration in approving programs.

(30) Provisional registration: Initial one-year approval of a
registered program meeting the required standards for registration.
After one year, the provisional registration may be made permanent or
continued as provisional through the first full training cycle, or re-
scinded following a compliance review.

(31) RCW: Revised Code of Washington.

(32) Registration: Both apprenticeship agreements and apprentice-
ship program standards are registered.

(a) Apprenticeship agreement registration: The acceptance and re-
cording of an agreement by the apprenticeship section of the depart-
ment of labor and industries as evidence of the apprentice's partici-
pation in a particular registered apprenticeship program.

(b) Apprenticeship program registration: The approval and record-
ing of the program standards by the WSATC and the apprenticeship sec-
tion as meeting the basic standards and requirements for such appro-
val.

(33) Registration agency: The apprenticeship section of the de-
partment of labor and industries responsible for registering appren-
ticeship programs and apprentices, providing technical assistance, and
conducting reviews for compliance with chapter 49.04 RCW and these
rules.

(34) Related/supplemental instruction (RSI): An organized and
systematic form of instruction designed to provide the apprentice with
knowledge of the theoretical and technical subjects related to the ap-
prentice's occupation. It may be provided in any form approved in ad-
vance by the WSATC. Apprentices must receive not less than 144 hours
of RSI per program year.

(35) Secretary: The individual appointed by the director of the
department according to RCW 49.04.030.

(36) Sponsor: Any person, firm, association, committee, or organ-
ization operating as an apprenticeship and training program and in
whose name the program is registered.

(37) Standards: A written agreement containing specific provi-
sions for operation and administration of the apprenticeship program
and all terms and conditions for the qualifications, recruitment, se-
lection, employment, and training of apprentices, as further defined
in WAC 296-05-015.

(38) Supervision: The necessary education, assistance, and con-
trol provided by a journey-level employee to an apprentice. Apprenti-
ces must be supervised by a journey-level worker on the same job site
at least 75 percent of each working day, unless otherwise approved by
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the WSATC. Registered apprentices must not supervise other registered
apprentices.

(39) Supervisor: The individual appointed by the director of the
department who acts as the secretary of the WSATC. When these rules
create a duty of the supervisor or secretary of the WSATC, the super-
visor may designate department of labor and industries' employees to
assist in the performance of those duties subject to the supervisor's
oversight and direction.

(40) Trainee: An individual enrolled in an on-the-job training
program, but who is not registered with a sponsor in an approved ap-
prenticeship program under chapter 49.04 RCW and these rules.

(41) Training agent: Employer of registered apprentices approved
by the program sponsor to furnish on-the-job training. The training
agent shall use only registered apprentices to perform work processes
in accordance with approved program standards.

(42) Training agreement: A written agreement between a training
agent and a program sponsor containing the provisions of the appren-
ticeship program applicable to the training agent and the duties of
the training agent in providing on-the-job training.

(43) Transfer: A shift of apprenticeship registration from one
sponsor to another with a written agreement between the apprentice and
the affected apprenticeship committees or program sponsors.

(44) WAC: Washington Administrative Code.

(45) WSATC: Washington state apprenticeship and training council.

NEW SECTION

WAC 296-05-025 Specialty electrician exemption for individual
employer general journey level (0l1) electrical apprenticeship pro-
grams. (1) Purpose and scope. As provided under RCW 49.04.305, this
section identifies the requirements under which a general Jjourney lev-
el (01) electrical apprenticeship program sponsored by an individual
employer may use the program's registered apprentice to perform work
under the apprentice's valid specialty electrician certificate of com-
petency issued by the department of labor and industries without hav-
ing to change the apprentice's status in the program.

(2) Definitions. The following definitions apply to this section:

(a) "Apprentice status" refers to the current status of a regis-
tered apprentice in the apprenticeship registration and tracking sys-
tem (ARTS).

(b) "Single employer" holds the same meaning as "individual em-
ployer" to refer to a registered apprenticeship program sponsored by
an individual employer, consistent with WAC 296-05-0009.

(c) "Specialty electrician” means a person who has been issued a
specialty electrician certificate of competency by the department of
labor and industries under chapters 19.28 RCW and 296-46B WAC.

(3) Specialty electrician exemption requirements. An individual
employer may utilize the specialty electrician exemption allowed under
RCW 49.04.305 and this section if all the following requirements are
met:

(a) The general journey level (01) electrical apprenticeship pro-
gram 1s sponsored by an individual employer;

(b) The apprentice is registered in a general journey level (01)
electrical apprenticeship program sponsored by an individual employer
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and the apprentice holds a valid specialty electrician certificate of
competency issued by the department of labor and industries;

(c) The employer provides annual notice to the apprentice of the
employer's intent to use the apprentice for performing work under the
apprentice's valid specialty electrician certificate of competency.
Annual notices must be provided in accordance with subsection (4) of
this section;

(d) The employer submits to the department a detailed quarterly
report attesting to the apprentice's hours worked under the apprenti-
ce's valid specialty electrician certificate of competency in accord-
ance with subsection (5) of this section;

(e) The individual employer utilizing this exemption must provide
the general journey level (01) electrical apprentice with at least 800
hours of on-the-job training consistent with the standards and re-
guirements the apprentice needs to complete the (01) electrical ap-
prenticeship program. The apprentice's hours worked under the appren-
tice's valid specialty electrician certificate of competency do not
count toward the hours of on-the-job training experience required to
complete the program;

(f) Apprentices with a specialty electrician certificate that re-
quired the completion of 4,000 hours of on-the-job training, must be
provided at least 800 hours of on-the-job training each year in com-
mercial and industrial work processes consistent with the requirements
needed to complete the apprenticeship program;

(g) Registered apprentices must not supervise other registered
apprentices. An apprentice working under their specialty electrician
certificate of competency must not supervise another apprentice; and

(h) The individual employer meets all requirements under this
section, and applicable apprenticeship program requirements under
chapters 49.04 RCW and 296-05 WAC.

(4) Annual notice to apprentice. To qualify for the specialty
electrician exemption under RCW 49.04.305, the individual employer
must provide a written annual notice to the apprentice stating the em-
ployer's intent to use the apprentice for performing work under the
apprentice's valid specialty electrician certificate of competency.

(a) Initial notice to apprentice.

(1) Prior to utilizing the exemption, the employer must provide a
written initial notice to the apprentice. The initial notice must in-
clude all elements required under this section.

(ii) The employer must provide a copy of the initial notice, with
acknowledgments by both the employer and the apprentice, to the de-
partment within 30 days of beginning the exemption.

(b) Annual notice to apprentice.

(1) An annual notice must be provided to the apprentice until the
final disposition of the apprentice.

(ii) The annual notice must be provided in writing, electronic or
on paper. The notice must be acknowledged by both the employer and the
apprentice, including the date the notice was acknowledged by each
party.

(iii) The employer must provide a copy of the annual notice, with
acknowledgments by both the employer and the apprentice, to the de-
partment upon request.

(iv) The annual notice must include all elements required under
this section.

(c) Initial and annual notice to apprentice required elements and
form. The employer may use a form provided by the department. The an-
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nual notice must include, but not be limited to, all the following el-
ements:

(1) Detailed description of the purpose and scope of the special-
ty electrician exemption;

(ii) Apprentice's information including apprentice's name, ap-
prentice identification number, specialty certification information
(type, certificate number, effective and expiration dates);

(iii) Employer information including employer name, employer's
unified business identifier number (UBI), and electrical contractor
license number;

(iv) Apprenticeship program name;

(v) The wage the apprentice will be paid for performing work un-
der the apprentice's valid specialty electrician certificate of compe-
tency;

(vi) All the following statements:

(A) The employer intends to use the apprentice to work under
their valid specialty electrician certificate of competency;

(B) The apprentice's hours worked under their valid specialty
electrician certificate of competency do not count toward the hours of
on-the-job training required to complete the general journey level
(01) electrical apprenticeship program. Performing such work for the
employer may delay the apprentice's progress toward completing the ap-
prenticeship program based on low hour accumulation;

(C) Performing work under the apprentice's valid specialty elec-
trician certificate of competency for the employer may delay the ap-
prentice's next wage progression based on low hour accumulation for
the general journey level (01) electrical apprenticeship program;

(D) The employer will provide the apprentice with at least 800
hours of on-the-job training each year in the work processes required
by the standards of apprenticeship for the general journey level (01)
electrical apprenticeship program that the apprentice needs to com-
plete the program;

(E) The apprentice may pursue other apprenticeship opportunities
that may not result in a delay to the apprentice's progress toward
completing their general journey level (01) electrical apprenticeship
program due to low hour accumulation;

(F) If any of the requirements for this exemption are not met by
the program, the apprentice has the right to file a complaint consis-
tent with the complaint procedures identified under WAC 296-05-105;

(G) The department may suspend the employer from utilizing this
exemption for failing to meet the requirements set forth in RCW
49.04.305 and WAC 296-05-025; and

(H) In addition to the requirements set forth in RCW 49.04.305
and WAC 296-05-025, relevant apprenticeship program requirements under
chapters 49.04 RCW and 296-05 WAC continue to apply; and

(vii) A section to certify that the notice was provided by the
employer and received by the apprentice. The form must include an ac-
knowledgment signature and date.

(5) Quarterly specialty electrician exemption report attesting to
apprentice hours worked. To qualify for the specialty electrician ex-
emption under RCW 49.04.305, the individual employer must submit to
the department a detailed report attesting to the apprentice's hours
worked under the apprentice's valid specialty electrician certificate
of competency on a quarterly basis.

(a) Specialty electrician exemption report - Quarterly submittal.

(1) The specialty electrician exemption report must be submitted
on a form provided by the department.
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(ii) The report must be submitted in a manner consistent with the
instructions on the report form. The form must be submitted via email
to apprentice@lni.wa.gov.

(iii) The quarterly reporting schedule is:

(A) Quarter 1 - Reporting period of January lst through March
31st. Report due April 10th.

(B) Quarter 2 - Reporting period of April 1st through June 30th.
Report due July 10th.

(C) Quarter 3 - Reporting period of July 1lst through September
30th. Report due October 10th.

(D) Quarter 4 - Reporting period of October 1st through December
31st. Report due January 10th.

(b) Quarterly specialty electrician exemption report form. The
report must be submitted on a form provided by the department. The re-
port must include, but is not limited to, the following elements:

(1) Apprentice's information including apprentice's name, appren-—
tice identification number, specialty certification information (type,
certificate number, effective and expiration dates);

(ii) Employer information including employer name, employer's
unified business identifier number (UBI), and electrical contractor
license number;

(iii) Apprenticeship program name;

(iv) Reporting period;

(v) Hours worked by the apprentice under their wvalid specialty
electrician certificate of competency during the reporting period;

(vi) Hours of the apprentice's on-the-job training in work pro-
cesses consistent with the requirements needed by the apprentice to
complete the general (01) apprenticeship program; and

(vii) Applicable permit numbers and awarding authority for work
performed, job logs identifying jobs the apprentice worked under their
specialty certification and within their general (01) apprenticeship.

(c) Quarterly reports will be reviewed by the department for com-
pliance.

(6) Recordkeeping. The employer must retain a copy of the initial
notice, annual notices, and quarterly attestation and associated re-
ports for a minimum of five years, consistent with WAC 296-05-100.
Program sponsors must provide access to records when requested by the
Washington state apprenticeship and training council (WSATC) or the
apprenticeship supervisor.

(7) Apprentice complaints. The processes and procedures for WAC
296-05-105 apply to individual apprentice complaints.

(8) Suspension of exemption. The supervisor, or designee, may in-
vestigate whether the employer is in compliance with RCW 49.04.305 and
WAC 296-05-025. The employer may be suspended from utilizing the ex-
emption i1f the department finds that the employer did not meet the re-
quirements set forth in RCW 49.04.305 and WAC 296-05-025.

(a) When the supervisor determines that an employer is operating
in violation of RCW 49.04.305 or this rule, the supervisor may suspend
an employer's exemption.

(b) The supervisor must:

(1) Provide written notice to the employer of the deficiencies
and 60 calendar days to correct the identified deficiencies;

(ii) Provide notice that the employer's exemption may be suspen-
ded if the employer does not correct the deficiencies and notify the
supervisor in writing of the corrective action taken to cure the defi-
ciencies with documentary proof of the employer's corrective action
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within 60 calendar days from the date the supervisor mails the notice
of deficiencies to the employer;

(c) When an employer does not correct the identified deficien-
cies, the supervisor may suspend the employer's exemption.

(d) The supervisor provides written notice to the employer of the
supervisor's final decision to suspend the employer's exemption.

(e) An employer may appeal the supervisor's final order of sus-
pension to the director by filing a notice of appeal with the director
within 30 days from the date the supervisor mails order to the employ-
er.

(f) A final order of suspension not appealed within 30 days is
final and binding, and not subject to further appeal.

(g) Upon receipt of a notice of appeal, the director shall assign
the hearing to an administrative law judge of the office of adminis-
trative hearings to conduct the hearing and issue an initial order.
The hearing and review procedures shall be conducted in accordance
with chapter 34.05 RCW, and the standard of review by the administra-
tive law judge of an appealed final order of suspension shall be de
novo.

(h) Any party who seeks to challenge an initial order shall file
a petition for administrative review with the director within 30 days
after service of the initial order. The director shall conduct admin-
istrative review in accordance with chapter 34.05 RCW.

(1) The director shall issue all final orders after appeal of the
initial order. The final order of the director is subject to judicial
review in accordance with chapter 34.05 RCW. Orders that are not ap-
pealed within the time period specified in this section and chapter
34.05 RCW are final and binding, and not subject to further appeal.

(J) An employer who fails to allow adequate inspection of records
in an investigation by the department under chapter 49.04 RCW or
296-05 WAC within a reasonable time period may not use such records in
any appeal under this section to challenge the correctness of any de-
termination of compliance by the department.

(9) Duration of exemption suspension. The program will be suspen-
ded from using the exemption for one year from the date of the final
notice of suspension. Once reinstated, the program must follow all no-
tification and reporting requirements.
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WSR 26-03-085

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Home and Community Living Administration)
[Filed January 20, 2026, 12:13 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-20-008.

Title of Rule and Other Identifying Information: The following
proposed amendments in WAC 388-106-1800 What definitions apply to LTSS
PE? Modifications to add definitions of "abbreviated care plan" and
"PE assessment”" and clarify the definitions of "care plan" and "PE
screening"”; 388-106-1805 Am I eligible for LTSS NFLOC PE services?
Modifications to remove " (3) Will be discharging from an acute care
hospital or diverting from a community psychiatric hospital; or" AND
"(4) Have discharged or diverted from an acute care hospital or com-
munity psychiatric hospital in the last 30 days; and" to expand who is
eligible for long-term services and supports (LTSS) presumptive eligi-
bility (PE) nursing facility level of care (NFLOC); 388-106-1810 What
services may I receive under LTSS NFLOC PE? Modifications to add (1)
five tier classifications for the personal care service, (2) the num-
ber of hours of personal care services for each tier classification as
well as the criteria for each tier classification, and (3) two steps
of services; and 388-106-1815 Am I eligible for LTSS MPC PE services?
Modifications to remove " (3) Will be discharging from an acute care
hospital or diverting from a community psychiatric hospital; or" AND
"(4) Have discharged or diverted from an acute care hospital or com-
munity psychiatric hospital in the last 30 days; and" to expand who is
eligible for LTSS PE medicaid personal care (MPC).

Hearing Location(s): On February 24, 2026, at 10:00 a.m., wvirtu-
ally via Teams or call in. See the department of social and health
services (DSHS) website at https://www.dshs.wa.gov/sesa/rpau/proposed-
rules-and-public-hearings for the most current information.

Date of Intended Adoption: Not earlier than February 25, 2026.
Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,
beginning noon on January 21, 2026, by 5:00 p.m. on February 24, 2026.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
rules consultant, phone 360-664-6036, TTY 711 relay service, email
shelley.tencza@dshs.wa.gov, by 5:00 p.m. on February 10, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of this proposal is to add
and clarify definitions, add two steps of service categories, add
five-tier classifications of personal care services, and expand the
eligibility criteria. By adding two service category steps, this will
allow clients to access the services they need more quickly. By clari-
fying "up to a maximum of 103 personal care hours" and adopting a
five-tiered personal care hour methodology for individuals meeting
NFLOC criteria, the LTSS PE assessment will offer more accuracy when
comparing personal care hours at full determination, home care agen-
cies and individual providers through consumer direct of Washington
can offer more consistent and accurate schedules for their caregivers,
and it would reduce costs of the personal care service as it will bet-
ter match the actual care needs of clients. These amendments establish
a standardized process that will better align with the comprehensive
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assessment reporting and evaluation assessment at full LTSS determina-
tion and the individual's needs.

By changing the eligibility criteria for LTSS PE, this will allow
individuals who live in their own home who meet the functional and fi-
nancial eligibility to apply for LTSS PE and become eligible if the
other criteria is met. This will allow DSHS to implement Phase 2 of
LTSS PE of the 1115 MTP 2.0 waiver.

Reasons Supporting Proposal: Update language and restructure ben-
efits for further clarification to our community partners and Washing-
tonians. Also, see above.

Statutory Authority for Adoption: RCW 74.08.090 and 74.39A.030.

Statute Being Implemented: RCW 74.08.090 and 74.39A.030.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Anne Moua, P.O. Box 45600, Olympia, WA
98504-5600, 509-590-3909.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. Al-
though this rule meets the definition of a significant legislative
rule under RCW 34.05.328(5), the requirement for a cost-benefit analy-
sis does not apply because these rules are exempt as allowed under RCW
34.05.328 (5) (b) (vii), which states in part, "this section does not
apply to rules of the department of social and health services relat-
ing only to client medical or financial eligibility and rules concern-
ing liability for care of dependents ..["]

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Is exempt under RCW 34.05.328 (5) (b) (vii).

Explanation of exemptions: RCW 34.05.328 (5) (b) (vii) states in
part "Rules of the department of social and health services relating
only to client medical or financial eligibility and rules concerning
liability for care of dependents.”" These amendments do not impact
small businesses. They only impact DSHS customers.

Scope of exemption for rule proposal:

Is fully exempt.

January 15, 2026
Katherine I. Vasquez
Rules Coordinator

SHS-5122.2

AMENDATORY SECTION (Amending WSR 23-21-012, filed 10/5/23, effective
11/6/23)

WAC 388-106-1800 What definitions apply to LTSS PE? "Abbrevi-
ated care plan" means the document generated using the presumptive el-
igibility screening tool in CARE that identifies the long-term serv-
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ices and supports you are eligible to receive during the presumptive
eligibility period under step 1.

"Acute care hospital" as defined in chapter 182-550 WAC, may of-
fer inpatient services, outpatient services, continuous nursing serv-
ices, pharmacy services, food services, and necessary ancillary serv-
ices. These hospitals may offer specialized patient care services in-
cluding alcoholism and chemical dependency units or services.

"Comprehensive assessment reporting evaluation tool" or "CARE"
means the department prescribed assessment tool.

"Care plan" means the document generated using the presumptive
eligibility assessment ((sereening)) tool in CARE that identifies the
long-term services and supports you are eligible to receive during the
presumptive eligibility period under step 2.

"Community psychiatric hospital" means a specialized psychiatric
hospital or psychiatric unit within a community hospital that is cer-
tified to provide involuntary evaluation and treatment services.

"Diversion" means you have discharged from a local community psy-
chiatric facility onto HCS LTSS and have a 90- or 180-day commitment
order for further involuntary treatment; or you are detained through
the Involuntary Treatment Act and are stabilized and discharged onto
LTSS prior to the need to petition for a 90- or 180- day commitment
order.

"Home and community services" or "HCS" means a division within
the DSHS home and community living administration (HCLA).

"LTSS" means ((Ferg)) long-term ( (Serviees)) services and ( (Swp—
perts)) supports as defined in WAC 182-513-1100.

"MPC" means ( (MediteaidPerseonal—Care)) medicaid personal care
which is defined as personal care services in WAC 388-106-0010.

"NFLOC" means nursing facility level of care as defined in WAC
388-106-0355.

"PE assessment" means the gquestions asked, using the presumptive
eligibility assessment tool within CARE, to determine the level of
care that is needed and opens step 1 and 2 services.

"PE screening" means the minimum functional and financial ((as—
sessment)) abbreviated guestionnaire to obtain the minimum information
necessary, completed using the presumptive eligibility screening tool
within CARE, to determine presumptive eligibility for LTSS NFLOC PE
services or LTSS MPC PE services.

"Presumptive eligibility" means a determination made using a
screening process completed by the department to gather preliminary
information to determine if you meet the eligibility criteria descri-
bed in WAC 388-106-1805 and 388-106-1815 of this section to receive
services while the final eligibility determination is being completed.
This is also known as PE.

AMENDATORY SECTION (Amending WSR 23-21-012, filed 10/5/23, effective
11/6/23)

WAC 388-106-1805 Am I eligible for LTSS NFLOC PE services? You
are eligible to receive LTSS NFLOC PE services if you meet the follow-
ing criteria based upon the attested information in your PE screening:

(1) Meet functional eligibility requirements as defined in WAC
388-106-0355 (1) (a), (b), (c), or (d); and

(2) Meet financial eligibility requirements as defined in WAC
182-513-1315; and
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+5))) Live in your own home as defined in WAC 388-106-0010; and
((#6)¥)) (4) Are not receiving any other medicaid funded long-term
services and supports.

AMENDATORY SECTION (Amending WSR 23-21-012, filed 10/5/23, effective
11/6/23)

WAC 388-106-1810 What services may I receive under LTSS NFLOC
PE? You may receive ( (the—feoltowing serviees—under)) LTSS NFLOC
PE((+)) services under either of the two steps depending on vour needs
and requests identified in the LTSS PE screening for step 1 or the
LTSS PE assessment for step 2. Steps do not need to be used in order.
For example, vou may begin services at step 1 or 2. In general, step 1
services are used by clients requesting lesser supports than those us-
ing step 2 services.

(1) Step 1: After completing an LTSS PE screening and abbreviated
care plan, you may receive any of the following services:

(a) Personal emergency response system (PERS), as defined in WAC
388-106-0270;

(b) Home delivered meals, as defined in WAC 388-106-0300;

(c) Assistive/adaptive technology and equipment, as defined in
WAC 388-106-0270;

(2) Step 2: After completing an LTSS PE assessment and care plan,
yvou may receive any of the services under step 1 or one or more of the
following services:

+2¥)) (a) Nurse delegation, as defined in WAC 388-106-0270;
( (3—Personat—FEmergeney Respense—System—{PERS ) +—as—defined—n

v 7 Y
pecialized medical equipment and supplies, as defined

300;

7))
in WAC 388-106-

++r)) (c) Community transition or sustainability services as de-
fined in WAC 388-106-0270, which are nonrecurring set-up items and
services to assist with expenses to move from an acute care hospital
or diversion from a psychiatric hospital stay to an in-home setting
and may include:

((#=)r)) (i) Security deposits that are required to lease an
apartment or home;

((Hr)) (ii) Activities to assess need, arrange for, and obtain
needed resources, including essential household furnishings;

((#e)¥)) (iii) Set-up fees or deposits for utility or services ac-
cess, 1including telephone, electricity, heating, water, and garbage;

((#e)) (iv) Services necessary for your health and safety such
as pest eradication and one-time cleaning prior to occupancy;

((#e¥)) [v) Moving expenses; and

((£r)) (vi) Minor home accessibility modifications necessary for
hospital discharge.
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((48)F)) (d) Community choice guide: ((speeiatty)) Specialty serv-
ices providing assistance and support to ensure an individual's suc-

cessful transition to the community, or maintenance of independent
living, as defined in WAC 388-106-0300; and

((£99)) (e) Supportive ((Hewsirg)) housing as defined in ((WAC))
chapter 388-106 WAC.

(f) Up to a maximum of 103 hours a month of personal care serv-
ices, as defined in WAC 388-106-0010;

(1) The number of hours of personal care services you can receive
in vour own home is determined by five-tier classifications using the
CARE tool to assess your characteristics.

(1i) The number of hours of personal care services you may re-—
ceive for the five tier classifications are:

A) Tier 1 is a maximum of 34 hours.

(

(B) Tier 2 is a maximum of 47 hours.
(C) Tier 3 is a maximum of 59 hours.
(D) Tier 4 is a maximum of 69 hours.
(E) Tier 5 is a maximum of 103 hours.

(1ii) The CARE tool uses the following criteria to place yvou in a
tier classification group:

(A) To be eligible for tier 1 classification, you have:

(I) An unmet or partially met need with at least three of the
following activities of daily living, as defined in WAC 388-106-0010:
or

For each activity of daily living, the minimum level of assistance required in each of the following categories:

Self-performance is: Support provided is:
Eating n/a Setup
Toileting Supervision n/a
Bathing Supervision n/a
Transfer Supervision Setup
Bed mobility Supervision Setup
Walk in room, or locomotion in room, | Supervision Setup
or locomotion outside immediate
living environment
Medication management Assistance required n/a

Your need for assistance in any activities listed in this chart did not occur because you were unable or no provider was
available to assist you will be counted for the purpose of determining your functional eligibility.

(II) A cognitive impairment and require supervision due to one or
more of the following: disorientation, memory impairment, impaired de-
cision making, or wandering; and

(IIT) An unmet or partially met need with at least one or more of
the following:

For each activity of daily living, the minimum level of assistance required in each of the following categories:

Self-performance is: Support provided is:
Eating Supervision One-person physical assist
Toileting Extensive assistance One-person physical assist
Bathing Physical help with bathing One-person physical assist
Transfer Extensive assistance One-person physical assist
Bed mobility and turning and Limited assistance and need One-person physical assist
repositioning
Walk in room, or locomotion in room, Extensive assistance One-person physical assist
or locomotion outside immediate
living environment
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For each activity of daily living, the minimum level of assistance required in each of the following categories:

Self-performance is: Support provided is:
Medication management Assistance required daily n/a

Your need for assistance in any activities listed in this chart did not occur because you were unable or no provider was
available to assist you will be counted for the purpose of determining your functional eligibility.

(B) To be eligible for tier 2 classification, vou:

(I) Require care provided by or under the supervision of a regis-
tered nurse or a licensed practical nurse on a daily basis; or

(II) Have an unmet or partially met need with at least two of the
following activities of daily living, as defined in WAC 388-106-0010:

For each activity of daily living, the minimum level of assistance required in each of the following categories:
Self-performance is: Support provided is:

Eating Supervision One-person physical assist

Toileting Extensive assistance One-person physical assist

Bathing Physical help with bathing One-person physical assist

Transfer Extensive assistance One-person physical assist

Bed mobility and turning and Limited assistance and need One-person physical assist

repositioning

Walk in room, or locomotion in room, Extensive assistance One-person physical assist

or locomotion outside immediate

living environment

Medication management Assistance required daily n/a

Your need for assistance in any activities listed in this chart did not occur because you were unable or no provider was

available to assist you will be counted for the purpose of determining your functional eligibility.

(C) To be eligible for tier 3 classification, vou have an unmet
or partially met need with at least three of the following activities
of daily living, as defined in WAC 388-106-0010:

For each activity of daily living, the minimum level of assistance required in each of the following categories:

Self-performance is: Support provided is:
Eating Supervision One-person physical assist
Toileting Extensive assistance One-person physical assist
Bathing Physical help with bathing One-person physical assist
Transfer Extensive assistance One-person physical assist
Bed mobility and turning and Limited assistance and need One-person physical assist
repositioning
Walk in room, or locomotion in room, Extensive assistance One-person physical assist
or locomotion outside immediate
living environment
Medication management Assistance required daily n/a

Your need for assistance in any activities listed in this chart did not occur because you were unable or no provider was
available to assist you will be counted for the purpose of determining your functional eligibility.

(D) To be eligible for tier 4 classification, vou:

(I) Require care provided by or under the supervision of a regis-
tered nurse or a licensed practical nurse on a daily basis; and

(II) Have an unmet or partially met need with at least three of
the following activities of daily living, as defined in WAC
388-106-0010:

For each activity of daily living, the minimum level of assistance required in each of the following categories:

Self-performance is: Support provided is:
Eating Supervision One-person physical assist
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For each activity of daily living, the minimum level of assistance required in each of the following categories:
Self-performance is: Support provided is:

Toileting Extensive assistance One-person physical assist

Bathing Physical help with bathing One-person physical assist

Transfer Extensive assistance One-person physical assist

Bed mobility and turning and Limited assistance and need One-person physical assist

repositioning

Walk in room, or locomotion in room, Extensive assistance One-person physical assist

or locomotion outside immediate

living environment

Medication management Assistance required daily n/a

Your need for assistance in any activities listed in this chart did not occur because you were unable or no provider was

available to assist you will be counted for the purpose of determining your functional eligibility.

(E) To be eligible for tier 5 classification, vou:

(I) Are bedfast/chairfast, as defined by vyou are confined primar-—
ily to a bed or recliner, or if vou are wheelchair dependent when not
in a bed or recliner; and

(II) Require care provided by or under the supervision of a reg-
istered nurse or a licensed practical nurse on a daily basis; and

(IIT) Have an unmet or partially met need with at least three of
the following activities of daily living, as defined in WAC
388-106-0010:

For each activity of daily living, the minimum level of assistance required in each of the following categories:

Self-performance is: Support provided is:
Eating Supervision One-person physical assist
Toileting Extensive assistance One-person physical assist
Bathing Physical help with bathing One-person physical assist
Transfer Extensive assistance One-person physical assist
Bed mobility and turning and Limited assistance and need One-person physical assist
repositioning
Walk in room, or locomotion in room, Extensive assistance One-person physical assist
or locomotion outside immediate
living environment
Medication management Assistance required daily n/a

Your need for assistance in any activities listed in this chart did not occur because you were unable or no provider was
available to assist you will be counted for the purpose of determining your functional eligibility.

AMENDATORY SECTION (Amending WSR 23-21-012, filed 10/5/23, effective
11/6/23)

WAC 388-106-1815 Am I eligible for LTSS MPC PE services? You
are eligible to receive LTSS MPC PE services if you meet the following
criteria based upon the attested information in your PE screening:

(1) Meet functional eligibility requirements as defined in WAC
388-106-0210; and

(2) Meet financial eligibility requirements as defined in WAC
182-513-1225; and

(3) ((Wit—Pedischargingfromon—oecgte——care—hospital—eor—divert—
ﬁg—ﬁfeﬁ—a—%ﬂﬁﬁf%y—pﬁﬁe%&a%ﬁre—kﬁﬁ'pﬁa{—ef' i i i i 7
: i o] : ¥ o ] . 1
%ﬂmﬁfby—p%ye%&a%&e—heﬁpfbaﬁ%he—}&%%da#s—&ﬁd' i i i i 7
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+5))) Live in your own home as defined in WAC 388-106-0010; and
((#6)¥)) (4) Are not receiving any other medicaid funded long-term
services and supports.
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WSR 26-03-091
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed January 20, 2026, 4:45 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-10-080.

Title of Rule and Other Identifying Information: Homeowner recov-
ery program under the contractor registration rule. Chapter 296-200A
WAC, Contractor certificate of registration renewals—Security—Insur-
ance.

Hearing Location(s): On February 26, 2026, at 10:00 a.m., at the
Department of Labor and Industries (L&I), 7273 Linderson Way S.W.,
Room S117, Tumwater, WA 98501; or join electronically at https://lni-
wa-gov.zoom.us/j/85717144509?2pwd=10I02fE8h5JLMJI3JEdaTIXiaUgXrK.1,
Passcode hearing@6!; or join by phone at 253-215-8782 US, Webinar ID
857 1714 4509, Passcode 8360438160. The in-person and virtual/tele-
phonic hearing starts at 10:00 a.m. and will continue until all oral
comments are received.

Date of Intended Adoption: April 21, 2026.

Submit Written Comments to: Alicia Curry, L&I, Customer Service,
Compliance, and Public Safety Division, P.0O. Box 44400, Olympia, WA
98504-4400, email CSCPSRules@Lni.wa.gov, fax 360-704-1980, beginning
January 21, 2026, at 8:00 a.m., by February 26, 2026, at 5:00 p.m.

Assistance for Persons with Disabilities: Contact Alicia Curry,
phone 360-902-6244, fax 360-704-1980, email CSCPSRules@Lni.wa.gov, by
February 13, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: L&I is proposing amendments to the con-
tractor registration rules to implement a new homeowner recovery pro-
gram. The program provides a safeguard and a path to financial recov-
ery for consumers harmed by registered construction contractors.

In 2023, the legislature passed 2SHB 1534 (chapter 213, Laws of
2023), concerning strengthening protections for consumers in the con-
struction industry. The legislation directed L&I to establish a new
homeowner recovery fund and begin depositing all fines and penalties
received or collected under chapter 18.27 RCW to the fund by July 1,
2024 . Beginning July 1, 2026, eligible homeowners can apply for recov-
ery payments from the program for financial losses stemming from work
by registered construction contractors. This rule making proposes new
sections to administer the newly established program and ensure eligi-
ble construction consumers have access to the program's recovery pay-
ments.

In addition to the homeowner recovery program, 2SHB 1534 intro-
duced several other statutory amendments that strengthen consumer pro-
tection in Washington's construction industry. L&I is adopting rules
to implement the legislation in three phases. This rule making is the
final stage. The phase one rule making was adopted under WSR 23-17-145
and phase two was adopted under WSR 24-10-086.

Proposed amendments to this chapter are as follows:

WAC 296-200A-9100 Definitions applicable to homeowner recovery
program, establishes new definitions to define terms that are applica-
ble to the homeowner recovery program.

WAC 296-200A-9105 Claim eligibility, establishes eligibility re-
quirements for claimants applying to the homeowner recovery program.
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WAC 296-200A-9110 Claim filing, establishes the process for fil-
ing a claim and documentation required.

WAC 296-200A-9115 Processing of claims, establishes L&I's process
for approving and denying claims and when funds are not available.

WAC 296-200A-9120 Compensation amount, specifies the highest
amount of an unpaid judgment that L&I will compensate a claimant.

WAC 296-200A-9125 Claim denial, establishes the reasons that L&I
may deny a claim.

WAC 296-200A-9130 Fund waitlist, establishes criteria for when an
applicant is placed on the waitlist and L&I's notification process.

WAC 296-200A-9135 Payment and reimbursement requirements, estab-
lishes payment and reimbursement requirements for claimants and con-
tractors.

Reasons Supporting Proposal: L&I is amending the rules for con-
sistency with the statutory amendments under 2SHB 1534 that take ef-
fect July 1, 2026. Rules are required to implement the legislation.

Statutory Authority for Adoption: 2SHB 1534 (chapter 213, Laws of
2023), SB 5795 (chapter 155, Laws of 2019), and chapter 18.27 RCW.

Statute Being Implemented: 2SHB 1534 (chapter 213, Laws of 2023),
SB 5795 (chapter 155, Laws of 2019), and chapter 18.27 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Melissa
McBride, Program Manager, Tumwater, Washington, 360-338-5526; Imple-
mentation and Enforcement: Randy Littlefield, Acting Assistant, Direc-—
tor, Tumwater, Washington, 360-584-8228.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. This
rule making is exempt under RCW 34.05.328 (5) (b) (1iii) as it proposes
to adopt or incorporate new statutory language into rule through in-
terpretation and without material change and are not considered sig-
nificant legislative rules under RCW 34.05.328 (5) (c) (ii).

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules are adopting or in-
corporating by reference without material change federal
statutes or regulations, Washington state statutes, rules of
other Washington state agencies, shoreline master programs
other than those programs governing shorelines of statewide
significance, or, as referenced by Washington state law, na-
tional consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates
the same subject matter and conduct as the adopting or in-
corporating rule.

Scope of exemption for rule proposal:

Is fully exempt.

January 20, 2026
Joel Sacks
Director

RDS-6837.5
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HOMEOWNER RECOVERY PROGRAM

NEW SECTION

WAC 296-200A-9100 Definitions applicable to homeowner recovery

program. (1) "Claimant" means the owner of an owner-occupied residen-
tial property in the state.
(2) "Residential property" means a single-family dwelling, or a

multifamily dwelling consisting of four or fewer units, but does not
include a condominium.

NEW SECTION

WAC 296-200A-9105 Claim eligibility. A claimant may file a
claim with the department. To qualify, the claimant must:

(1) Own and occupy the residential property at the time the work
was performed;

(2) Have obtained a final judgment from superior court for a
claim filed against the bond as identified in RCW 18.27.040 that has
not been satisfied in full; and

(3) Have made the claim within 90 days of the conclusion of the
civil action.

NEW SECTION

WAC 296-200A-9110 Claim filing. (1) Claimants must submit:

(a) A completed claim on the department provided form;

(b) A certified copy of the final judgment;

(c) Proof of residency such as a deed, mortgage statement, or
utility bill from the last 60 days showing the name and address of the
claimant; and

(d) If applicable, a copy of the response letter from the bond
company verifying proof of payment or a copy of the check.

(2) Claims may be submitted:

(a) Electronically through the department's designated online
portal; or

(b) By mail to: Post Office Box 44450, Olympia, WA 98504-4450.

NEW SECTION

WAC 296-200A-9115 Processing of claims. After a claim is sub-
mitted, the department will:

(1) Review the documentation for completeness and eligibility.

(2) Make a decision to approve or deny the claim and notify the
claimant in writing of the decision.
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(a) If a claim is denied, the department will provide a reason
for the denial.

(b) If more information is needed, the claimant may resubmit the
application with the required information.

(c) If the claim is approved and funds are available, claimants
must assign the final judgment to the department prior to a payment
being made from the fund.

(d) If the claim is approved and funds are not available, the
process described in WAC 296-200A-9130 will be followed.

NEW SECTION

WAC 296-200A-9120 Compensation amount. The department will pay
the amount of the unpaid judgment up to $25,000 per contractor per
parcel.

NEW SECTION

WAC 296-200A-9125 Claim denial. The department may deny a claim

if:
(1) The claim is incomplete or contains false information;
(2) The judgment does not meet eligibility requirements;
(3) The judgment has been satisfied; or
(4) The application was not made within 90 days of the final
Jjudgment order.

NEW SECTION

WAC 296-200A-9130 Fund waitlist. (1) Claims will be reviewed in
the order received.

(2) If there are not enough funds available for payment, claim-
ants will be placed on a waitlist until funds become available.

(3) Claimants on the waitlist will be paid in the order of place-
ment on the list.

(4) Claimants placed on the waitlist will receive a notice from
the department of their status at the time of claim submission.

(5) Claimants will receive a second notice from the department
when funds are available.

(6) Claimants must notify the department if the final judgment is
fulfilled while on the waitlist.

NEW SECTION

WAC 296-200A-9135 Payment and reimbursement requirements. (1)
Prior to payment, the claimant will assign their final judgment which
includes their right, title, and interest to the department.

(2) Upon payment from the homeowner recovery account, the depart-
ment will notify the contractor the existing final judgment has been
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assigned to the department and a payment has been made from the fund
to the claimant including the amount paid.

(3) Prior to reinstatement of the contractor registration, the
final judgment must be satisfied in full including any interest owed
to the department.

(4) Reimbursement including any interest owed to the department
from the contractor may include establishment of a payment plan.

(a) A payment plan may last up to 36 months.

(b) A payment plan will include interest at a rate of one percent
per month.

(5) Interest owed to the department begins accruing on the date
that funds are paid to the claimant.

(6) The department has discretion to waive interest pursuant to
RCW 43.17.240.

(7) When a contractor fails to reimburse the department under
this section, the collection of amounts will be handled pursuant to
RCW 49.48.086.
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WSR 26-03-092
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed January 20, 2026, 4:47 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-16-092.

Title of Rule and Other Identifying Information: Equal pay and
opportunities protections and guidelines; chapter 296-123 WAC, Equal
pay and opportunities.

Hearing Location(s): On March 10, 2026, at 3:30 p.m., virtual/
telephonic hearing via Teams at https://teams.microsoft.com/meet/
240919478980362p=SILfT26dZVxCJtxade, Meeting ID 240 919 478 980 3o,
Passcode Vw7fx3eb; or join by phone (audio only) at 564-999-2000 (Uni-
ted States, Olympia), 833-322-1218 (United States toll free), Phone
Conference ID 623 420 533#. The hearing will start at 3:30 p.m. and
will continue until all oral comments are received; and

On March 12, 2026, at 11:00 a.m., at the Department of Labor and
Industries (L&I), 12806 Gateway Drive South, Tukwila, WA 98168. The
hearing will start at 11:00 a.m. and will continue until all oral com-
ments are received.

Date of Intended Adoption: April 21, 2026.

Submit Written Comments to: Michael Davis, L&I, Division of Labor
Standards, Employment Standards, P.O. Box 44510, Olympia, WA
98504-4510, email ESRules@Lni.wa.gov, fax 360-902-5300, beginning Jan-
uvary 21, 2026, at 8:00 a.m., by March 12, 2026, at 5:00 p.m.

Assistance for Persons with Disabilities: Contact Michael Davis,
phone 253-878-4043, fax 360-902-5300, email ESRules@Lni.wa.gov, by
March 3, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The Washington state legislature passed
SSB 5408, chapter 383, Laws of 2025; and SSB 5501, chapter 115, Laws
of 2025, which include the following labor standards:

. Updates wage and salary disclosure requirements under the Equal
Pay and Opportunities Act (EPOA).
. Establishes restrictions on when an employer can require a valid

driver's license as a condition of employment or include a state-
ment in a job posting that an applicant must have a wvalid driv-
er's license.

L&I's division of labor standards' proposed rules clarify and im-
plement the requirements of SSB 5408 and SSB 5501. The proposed rules
also revise the existing EPOA rules in chapter 296-123 WAC by defining
what an "applicant" is and by clarifying the applicability of the
rules.

Reasons Supporting Proposal: Rules are necessary to clarify and
enforce chapter 49.58 RCW and implement the requirements of SSB 5408
and SSB 5501.

Statutory Authority for Adoption: RCW 49.58.090 and 49.58.110.

Statute Being Implemented: Chapter 49.58 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Michael Davis,
Tumwater, Washington, 360-902-5552; Implementation and Enforcement:
Bryan Templeton, Tumwater, Washington, 360-902-5310.
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A school district fiscal impact statement is not required under

A cost-benefit analysis is required under RCW 34.05.328. A pre-

liminary cost-benefit analysis may be obtained by contacting Michael
Davis, L&I, Division of Labor Standards,

98504-4510,
ESRules@Lni.wa.gov.
This rule proposal,

phone 253-878-4043,

P.0O. Box 44510, Olympia, WA
fax 360-902-5300, email

or portions of the proposal, is exempt from

requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3)

as the rules are adopting or in-

corporating by reference without material change federal

statutes or regulations,

Washington state statutes, rules of

other Washington state agencies, shoreline master programs
other than those programs governing shorelines of statewide
significance, or, as referenced by Washington state law, na-
tional consensus codes that generally establish industry
if the material adopted or incorporated regulates
the same subject matter and conduct as the adopting or in-
corporating rule.
Scope of exemption for rule proposal:
Is partially exempt:
Explanation of partial exemptions:

standards,

Proposed WAC
Sections and Title

This proposed rule section is not
exempt (in whole or in part).
Analysis is required.

This proposed rule section is exempt (in whole
or in part).
Provide RCW to support this exemption.

WAC 296-123-010
Definitions

RCW 34.05.328 (5)(b)(iv) Housekeeping.
Changes are housekeeping or clean-up only
without changing the substance or effect of the
requirements.

WAC 296-123-060(1)

RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&T's interpretation of "only a fixed wage
amount."

WAC 296-123-060(2)

RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&I's interpretation of the term "range."

WAC 296-123-060(4)

RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&T's definition of the term "applicant" derived
from the September 2025 decision from
Washington supreme court.

WAC 296-123-060(5)

RCW 34.05.328 (5)(b)(iii) Incorporating by
reference without material change. Reflects the
definition of "posting" found in RCW 49.58.110

(H@).

WAC 296-123-060(6)

RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&I's interpretation of the term "wage scale or
salary range."

WAC 296-123-060(7)

RCW 34.05.328 (5)(b)(iv) Housekeeping.
Changes are housekeeping or clean-up only
without changing the substance or effect of the
requirements.

WAC 296-123-065(1)

RCW 34.05.328 (5)(b)(iii) Incorporating by
reference without material change. Reflects the
language found in RCW 49.58.120(1).

WAC 296-123-065(2)

RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&I's definition of the term "essential job
functions."

10.

WAC 296-123-065(3)

RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&I's definition of the term "legitimate business

purpose."
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This proposed rule section is not This proposed rule section is exempt (in whole

Proposed WAC exempt (in whole or in part). or in part).
Sections and Title Analysis is required. Provide RCW to support this exemption.
11. WAC 296-123-065(4) RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&I's definition of the term "posting."
12. WAC 296-123-080 RCW 34.05.328 (5)(c)(ii) Interpretive. Section

amended to provide references to all possible
violations of chapter 49.58 RCW.

13. WAC 296-123-100(1) RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&I's interpretation of how L&I will resolve
violations and clarifies which sections of chapter
296-123 WAC are covered.

14. WAC 296-123-100(2) RCW 34.05.328 (5)(b)(iii) Incorporating by
reference without material change. Reflects the
language found in RCW 49.58.120 (2)(d).

15. WAC 296-123-100(4) RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&I's interpretation of how L&I will resolve
violations and assess civil penalties.

16. WAC 296-123-100(5) RCW 34.05.328 (5)(b)(iv) Housekeeping.
Changes are housekeeping or cleanup only
without changing the substance or effect of the
requirements.

17. WAC 296-123-105(1) RCW 34.05.328 (5)(b)(iii) Incorporating by
reference without material change. Reflects the
language found in RCW 49.58.110 (4)(a).

18. WAC 296-123-105(2) RCW 34.05.328 (5)(b)(iii) Incorporating by
reference without material change. Reflects the
language found in RCW 49.58.110 (4)(a).

19. WAC 296-123-105(3) RCW 34.05.328 (5)(b)(iii) Incorporating by
reference without material change. Reflects the
language found in RCW 49.58.110 (4)(a).

20. WAC 296-123-105(4) RCW 34.05.328 (5)(b)(iii) Incorporating by
reference without material change. Reflects the
language found in RCW 49.58.110 (4)(c).

21. WAC 296-123-110 RCW 34.05.328 (5)(c)(ii) Interpretive. Provides
L&T's interpretation for the term "in accordance
with chapter 34.05 RCW."

22. WAC 296-123-115 X

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. The proposed rules provide enhanced clarity,
improve operational efficiency, and promote compliance with SSB 5408
and SSB 5501 regarding wage range and salary disclosures and driver's
license requirements without imposing additional costs on industries
and employers.

January 20, 2026
Joel Sacks
Director

RDS-6879.1
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AMENDATORY SECTION (Amending WSR 25-11-081, filed 5/21/25, effective
7/1/25)

WAC 296-123-010 Definitions. (1) "Actual damages" means compen-
sation including, but not limited to, wages, salary, or other employ-
ment benefit, denied or lost to an employee or applicant, and may in-
clude other monetary losses suffered, as a result of a violation.

(2) "Benefits" are perks provided by an employer to an employee
in addition to the employee's normal wage or salary. Benefits may be
mandated by law or optionally provided by employers. Benefits may in-
clude, but are not limited to, health care benefits, retirement bene-
fits, any benefits permitting paid days off (including more generous
paid sick leave accruals, family leave, and paid time off or vacation
benefits), and any other benefit that must be reported for federal tax
purposes, such as fringe benefits.

(3) "Compensation" means discretionary and nondiscretionary wages
and benefits provided by an employer to an employee as a result of the
employment relationship.

(4) "Conference and conciliation" means an effort to find a vol-
untary resolution to the violation found as a result of an investiga-
tion. If the department finds that damages are owed to the employee or
applicant as a result of the violation, the department may mediate, or
appoint a third party to act as mediator, between the employee or ap-
plicant and the employer to find a mutually agreeable resolution. If
the department finds that a violation occurred but the employee or ap-
plicant is not owed damages, the department may negotiate directly
with the employer to resolve the violation.

(5) "Department" means the department of labor and industries.

(6) "Director" means the director of the department of labor and
industries, or the director's designated representative.

(7) "Effort" means the amount of physical or mental exertion nee-
ded to perform a job. "Effort" encompasses the requirements of a job
as a whole, including any factors of the job that cause or mitigate
mental fatigue and stress.

(8) "Employee" means an employee who is employed in the business
of the employee's employer whether by way of manual labor or other-
wise. For the purposes of this chapter, the term "employee" does not
include independent contractors or business partners but does include
employees who are exempt under chapter 49.46 RCW.

(9) "Employer" means any person, firm, corporation, partnership,
business trust, legal representative, or other business entity which
engages 1n any business, industry, profession, or activity in this
state and employs one or more employees, and includes the state, any
state institution, state agency, political subdivisions of the state,
and any municipal corporation or quasi-municipal corporation.

(10) "Protected class" means a person's age, sex, marital status,
sexual orientation, race, creed, color, national origin, citizenship
or immigration status, honorably discharged veteran or military sta-
tus, or the presence of any sensory, mental, or physical disability or
the use of a trained dog guide or service animal by a person with a
disability, as those terms are defined in RCW 49.60.040.

(11) "Responsibility"™ means the degree of discretion or accounta-
bility involved in performing the essential functions of a job, and
includes factors such as the amount of supervision the employee re-
ceives, whether the employee supervises others, the degree to which
the employee is involved in decision-making such as determining poli-
cy, procedure, purchases, investments, or other such activities.
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(12) "Retaliation” means any adverse action taken or threatened
by an employer against an employee for their exercise of their rights
under chapter 49.58 RCW or this chapter, which may include, but is not
limited to:

(a) Terminating, suspending, demoting, or denying a promotion;

(b) Reducing or changing the number of work hours for which the
employee is scheduled;

(c) Altering the employee's preexisting work schedule;

(d) Reducing the employee's rate of pay;

(e) Threatening to take, or taking action, based upon the immi-
gration status of an employee or an employee's family member; and

(f) Preventing future job opportunities whether for the employer
((e£)) or elsewhere.

(13) "Skill"™ means factors such as experience, training, educa-
tion, and ability required to perform a job. Only skills necessary to
perform a particular job are relevant in determining whether employees
are similarly employed.

(14) "Working conditions" means the environmental factors and
similar circumstances, such as physical surroundings and hazards, en-
countered by employees while performing a job.

AMENDATORY SECTION (Amending WSR 25-11-081, filed 5/21/25, effective
7/1/25)

WAC 296-123-060 Disclosure of wage or salary range by employer.
(1) The employer must disclose in each posting for each job opening:

(2a) The wage scale or salary range, ((erd)) except where the em-
plover is offering only a fixed wage amount and a salary range does
not exist for the opening, the employver must disclose the fixed wage
amount rather than a scale or range; and

(b) A general description of all of the benefits and other com-

pensation to be offered to the hired applicant. ((Fer—thepurpeses—of
+ 1 2 3 3 3 n
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(2) The wage scale or salary range must reflect the employer's
most reasonable and genuinely expected range of compensation for the
job at the time of posting. The wage or salary range must include a

minimum and maximum dollar amount. ((
mere—Sspeeifiehiring—wage Sscale;—Salary range,—or ameunts) )

(3) A general description of all benefits must provide the appli-
cant with the employer's most reasonable and genuinely expected bene-
fits offered for the specific available position. A "general descrip-
tion of all benefits" includes, but is not limited to, health care
benefits, retirement benefits, any benefits permitting paid days off
(including more generous paid sick leave accruals, parental leave, and
paid time off or vacation benefits), and any other benefits that must
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ia—Washingten)) For the purpose of this section, "a cant" is any
person who applies to a job posting intended to recruit Jjob applicants
for a specific available position.

(5) For the purpose of this section, "posting" means any solici-
tation intended to recruit job applicants for a specific available po-
sition, including recruitment done directly by an employer or indi-
rectly through a third party, and includes any postings done electron-
ically, or with a printed hard copy, that includes gqualifications for
desired applicants. "Posting" does not include a solicitation for re-
cruiting job applicants that is digitally replicated and published
without an emplovyer's consent.

(6) ((A—TFeob—appticarnt—oran—employveeds—entitted+to+the remedies
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wages—were—owed—to—th mptoeyee~)) Upon request of
an employee offered an internal transfer to a new position or promo-
tion, the employer must provide the wage scale or salary range for the
employvee's new position, except where the emplover is offering only a
fixed wage amount and a salary range does not exist for the new posi-
tion or promotion, the employver must disclose the fixed wage amount
rather than a scale or range.

(7) This section only applies to employers with 15 or more em-—
plovees. For the purposes of this section, the employver's size is
based on the number of employees emploved at the time the job opening
is posted and includes employees who do not have a physical presence
in Washington.
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NEW SECTION

WAC 296-123-065 Employer driving requirements. (1) Unless driv-
ing is one of the essential job functions or is related to a legiti-
mate business purpose for a position, it is unlawful for an employer
to:

(a) Require a valid driver's license as a condition of employ-
ment; or

(b) Include a statement in a posting for a job opening for the
position that an applicant must have a valid driver's license.

(2) For the purpose of this section, "essential job functions"
mean the core, fundamental tasks and duties that an employee must be
able to perform to meet the requirements of their position. Factors
that may determine whether a job function is essential include, but
are not limited to:

(a) The extent that the function is a primary reason for which
the position was established;

(b) Whether removing the function fundamentally changes the posi-
tion or eliminates the need for the position;

(c) Whether transferring the function is not possible due to lack
of available employees; or

(d) The extent to which severe consequences may occur if the po-
sition is not required to perform the function.

(3) For the purpose of this section, a legitimate business pur-
pose is a valid reason in furtherance of the employer's operations and
consistent with business necessity.
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(4) For the purpose of this section, "posting" means any solici-
tation intended to recruit job applicants for a specific available po-
sition, including recruitment done directly by an employer or indi-
rectly through a third party, and includes any postings done electron-
ically, or with a printed hard copy, that includes qualifications for
desired applicants. "Posting" does not include a solicitation for re-
cruiting job applicants that is digitally replicated and published
without an employer's consent.

AMENDATORY SECTION (Amending WSR 25-11-081, filed 5/21/25, effective
7/1/25)

WAC 296-123-080 Violation of chapter. A violation of this chap-
ter occurs when a discriminatory compensation decision or other prac-
tice is adopted, when an individual becomes subject to a discriminato-
ry compensation decision or other practice, ((e¥)) when an individual
is affected by application of a discriminatory compensation decision
or other practice, including each time wages, benefits, or other com-
pensation is paid, resulting in whole or in part from such a decision
or other practice, or any other violation of chapter 49.58 RCW or as-
sociated rules.

AMENDATORY SECTION (Amending WSR 25-11-081, filed 5/21/25, effective
7/1/25)

WAC 296-123-100 Resolving the violation. (1) (a) If, following
an investigation, the director determines that a violation of WAC
296-123-020, 296-123-030, 296-123-040, 296-123-050, or 296-123-070 has
occurred, the director shall attempt to resolve the violation by con-
ference and conciliation.

(b) If no agreement is reached to resolve ((fkhe)) a violation un-
der (a) of this subsection, or if the director finds a violation of
WAC 296-123-065, the director may issue a citation and notice of as-
sessment and order:

(1) The employer to pay to the complainant actual damages;

(ii) The employer to pay to the complainant statutory damages
equal to the actual damages or $5,000, whichever is greater;

(iii) Interest of one percent per month on all compensation owed
until the balance is paid in full;

(iv) Payment to the department of the costs of investigation and
enforcement; and

(v) Any other appropriate relief including, but not limited to:

(A) Ordering an employer to correct, revise, or update a policy
or practice.

(B) Order the employer to restore the employee to the position of
employment held by the employee when the retaliation occurred, or re-
store the employee to an equivalent position with equivalent employ-
ment hours, work schedule, benefits, pay, and other terms and condi-
tions of employment for violations of WAC 296-123-070.

(2) ((Fef—%he—?ﬂfpese—eé—depaf%meﬁ%—eﬁéefeemeﬁ%—ﬂﬁdef—RGW
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seoetated—rutes)) If the investigation finds that the complalnant S al—

legation cannot be substantiated, the department shall issue a closure
letter to the complainant and the employer detailing such finding.

(3) Any wages and interest owed must be calculated from the last
violation before the complaint, up to a period of four years.

(4) ( (Fr—aececordanece—with REW49-58-060+)) In addition to the ci-
tation and notice of assessment, the director may order payment to the
department of a 01v1l penalty For purposes of a 01v1l penalty ((Ffer

v A B B o7 B B o7 B . U7 o7
49T58T%@GT—49T58T%%GT—and—aeeeeiated—fa%eeT)) the Vlolatlon as to each
affected employee or applicant constitutes a separate violation.
(a) For a first violation, the civil penalty may not exceed $500.
(b) For a repeat violation, the civil penalty may not exceed
$1,000 or 10 percent of the damages, whichever is greater.
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+6))) The department must deposit civil penalties paid under this
section in the supplemental pension fund established under RCW
51.44.033.

NEW SECTION

WAC 296-123-105 Resolving the violation—Disclosure of wage or
salary range by employer. (1) If, following an investigation, the di-
rector determines that a violation of WAC 296-123-060 occurred, the
director shall attempt to resolve the violation by conference and con-
ciliation.

(2) If no agreement is reached to resolve the violation, the di-
rector may issue a citation and notice of assessment and may order the
employer to pay to each affected Jjob applicant or employee statutory
damages of no less than $100 and no more than $5,000 per violation. If
ordering statutory damages, the department shall consider the follow-
ing when determining the amount of those damages:

(a) Whether the violation was committed willfully or the wviola-
tion is a repeat violation;

(b) The size of the employer;

) The amount necessary to deter future noncompliance;

) The purposes of chapter 49.58 RCW; and

) Any other factor deemed appropriate by the department.
) In addition to statutory damages, the director may:

(a) Order payment of the department's costs of investigation and
enforcement to the department;

(b) Assess a civil penalty of up to $500 for a first violation or
up to $1,000 for a repeat violation; and
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(
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(c) Order actual damages, reinstatement, injunctive relief, or
other appropriate relief for an employee injured by a violation of WAC
296-123-060 (6) .

(4) The department shall deposit civil penalties paid under this
section in the supplemental pension fund established under RCW
51.44.033.

AMENDATORY SECTION (Amending WSR 25-11-081, filed 5/21/25, effective
7/1/25)

WAC 296-123-110 Appeals. An appeal from the ((direeter's—deter
miratieon—reeceived)) department's determination may be taken within 30
days ((may—Pe—taker)) of service in accordance with chapter 34.05 RCW.
An applicant or employee who prevails is entitled to costs and reason-
able attorneys' fees from the employer.

NEW SECTION

WAC 296-123-115 Collections. For enforcement actions under
chapter 49.58 RCW or associated rules, if any person fails to pay an
assessment after it has become a final and binding order, or after the
court has entered final judgment in favor of the agency, the director
may initiate collection procedures in accordance with the collection
procedures under RCW 49.48.086.
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WSR 26-03-095
PROPOSED RULES

DEPARTMENT OF ECOLOGY
[Order 25-01—Filed January 21, 2026, 8:16 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-19-027.

Title of Rule and Other Identifying Information: Chapter 173-446
WAC, cap and invest offsets rule making, United States (US) forest
protocol.

For additional information on this rule making, visit https://
ecology.wa.gov/regulations-permits/laws-rules-rulemaking/rulemaking/
wac-173-446-offsets-us-forest-protocol.

Hearing Location(s): On February 26, 2026, at 9:00 a.m., via we-
binar. Join and see instructions at https://waecy-wa-gov.zoom.us/
meeting/register/SwztXUmzZQ001lEZOcsjdrQw; and on March 3, 2026, at 5:00
p.m., via webinar. Join and see instructions at https://waecy-wa-
gov.zoom.us/meeting/register/SIz1pLUGTry6Gv3l-xqg mw. Presentation and
question and answer sessions, followed by the hearings. These are on-
line meetings that you can attend from any computer with internet ac-
cess.

Date of Intended Adoption: June 10, 2026.

Submit Written Comments to: Kayla Stevenson, Department of Ecolo-
gy (Ecology), Climate Pollution Reduction Program, P.O. Box 47600,
Olympia, WA 98504-760[0], email kayla.stevenson@ecy.wa.gov, website
https://ecology.commentinput.com?id=Bb78d4UCx2, beginning January 21,
2026, at 12:00 a.m., by March 13, 2026, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Kayla Steven-
son, phone 360-972-0313, email kayla.stevenson@ecy.wa.gov, Accessibil-
ity & ADA - Washington State Department of Ecology [contact agency for
link], by February 5, 2026.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: These amendments will increase the po-
tential variety of forestry offset projects that can be developed
within the cap and invest program, as directed by RCW 70A.65.170
(4) (b) . This statute directs ecology to conduct rule making that en-
sures that any updates or additions to the offset program are both
based in the best available science and support the needs of landown-
ers and communities in Washington. The proposed rule-making amendments
adopt a new US forest protocol. The proposed new protocol is a revi-
sion to the protocol that ecology previously adopted from the Califor-
nia air resources board (CARB) (Compliance Offsets Protocol US Forest
Projects (June 25, 2015)). The proposed protocol utilizes a combina-
tion of approaches from more recent protocols, such as the Climate Ac-
tion Reserve Forest Protocol (Version 5.1), alongside research and
analysis done by ecology. The proposed protocol revises offset project
baselines to increase environmental benefits, provide new ways for
tribal nations and small landowners to participate by removing barri-
ers that existed in the previous protocol, and updates fire and dis-
ease risk estimates to better reflect actual conditions. The proposed
amendments will also improve the clarity and readability of the offset
program rules and correct errors identified during the rule-making
process.

Anticipated effects include improved technical standards and de-
creased obstacles to project development, and greater flexibility
around allowable forest management practices. These rule changes work
in tandem with additional rules under the Climate Commitment Act to
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achieve the state's mandate of net-zero greenhouse gas emissions by
2050.

Reasons Supporting Proposal: The Climate Commitment Act states
that ecology shall consider adopting offset protocols that make use of
aggregation (the grouping of multiple small projects into a single,
larger offset project) and cost-effective provisions for monitoring,
reporting, and verification (RCW 70A.65.170). During the public com-
ment period on our initial adoption of chapter 173-446 WAC, ecology
received 28 comments from organizations, tribal governments, and indi-
viduals recommending offset protocol revisions and additions. Ecolo-
gy's response to those comments stated its intent to consider new and
revised offset protocols in a subsequent rule making. The purpose of
this rule making is to broaden the scope of offset protocols available
in the cap and invest program. This rule making will increase the di-
versity of offset projects available to cap and invest program partic-—
ipants, broadening the scope of potential greenhouse gas reductions in
our state.

Statutory Authority for Adoption: Chapter 70A.65 RCW, Greenhouse
gas emissions—Cap and invest program.

Statute Being Implemented: Chapter 70A.65 RCW, Greenhouse gas
emissions—Cap and invest program.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of ecology, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Jordan Wildish, ecology headquarters,
360-280-6488.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Kayla
Stevenson, Department of Ecology, Climate Pollution Reduction Program,
P.0. Box 47600, Olympia, WA 98504-760[0], phone 360-972-0313, speech
disability TTY at 877-833-6341, impaired hearing Washington relay
service at 711, email kayla.stevenson@ecy.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is explicit-

ly and specifically dictated by statute.

Scope of exemption for rule proposal:

Is partially exempt:
Explanation of partial exemptions: Ecology baselines
are typically complex, consisting of multiple require-
ments fully or partially specified by existing rules,
statutes, or federal laws. Where the proposed rule dif-
fers from this baseline of existing requirements, it is
typically subject to (i.e., not exempt from) analysis
required under the Regulatory Fairness Act (RFA; chap-
ter 19.85 RCW) based on meeting criteria referenced in
RCW 19.85.025(3), as defined by the Administrative Pro-
cedure Act in RCW 34.05.310. The small business econom-
ic impact statement (SBEIS) below includes a summary of
the baseline for this rule making, and whether or how
the proposed rule differs from the baseline.

The proposed rule does impose more-than-minor costs on business-
es.
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SBEIS

This SBEIS presents the:
. Compliance requirements of the proposed rule.
. Results of the analysis of relative compliance cost burden.
. Consideration of lost sales or revenue.
. Cost-mitigating action taken by ecology, if required.
. Small business and local government consultation.
. Industries likely impacted by the proposed rule.
. Expected net impact on jobs statewide.

A small business is defined by RFA as having 50 or fewer employ-
ees. Estimated costs are determined as compared to the existing regu-
latory environment, the regulations in the absence of the rule. The
SBEIS only considers costs to "businesses in an industry" in Washing-
ton state. This means that impacts, for this document, are not evalu-
ated for government agencies.

The existing regulatory environment is called the "baseline" in
this document. It includes only existing laws and rules at federal and
state levels.

This information is excerpted from ecology's complete set of reg-
ulatory analyses for this rule making. For complete discussion of the
likely costs, benefits, minimum compliance burden, and relative burden
on small businesses, see the associated regulatory analyses document
(ecology publication no. 26-14-002, January 2026).

COMPLIANCE REQUIREMENTS OF THE PROPOSED RULE, INCLUDING PROFESSIONAL SERVICES:
The baseline for our analyses generally consists of existing laws and
rules. This is what allows us to make a consistent comparison between
the state of the world with and without the proposed rule amendments.

For this rule making, the baseline includes: The currently adop-
ted forestry protocol, California's "Compliance Offset Protocol U.S.
Forest Projects Adopted: June 25, 2015" and WAC 173-446-500 through
173-446-595.

2.3 Proposed rule amendments.

The proposed rule amendments and protocol changes fall into two
broad categories:

The first would ensure consistency of ecology issued offset cred-
its with the legislature's mandate that they be: "Real, permanent,
quantifiable, verifiable, and enforceable; and .. are in addition to
greenhouse gas emission reductions .. that would otherwise occur";

Within this first category, we propose the following changes:

For improved forest management (IFM) projects on private land,
limiting the project's baseline carbon stock for the relevant forest
type to 20 percent below that of the project's carbon stock.

Changing the crediting period, the timespan over which the
project is first evaluated, from 25 years to 10 years.

Issuing credits for avoided harvest in IFM projects on private
lands over the course of 10 years.

Establishing buffer pool contribution amounts based on fire and
disease risk metrics at a localized scale, and increasing buffer pool
contribution amounts in the highest risk areas.

Increasing the credit deduction for carbon emissions assumed to
be induced (leaked) outside the project area from 20 percent to 40
percent, of the carbon sequestered within the project area due to re-
duced timber harvest. This applies to IFM projects, compared with the
project's baseline harvest scenario.
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Updating the standardized method, including a new spreadsheet
template, for calculating project carbon stored in wood products and
landfills relative to common practice (project baseline).

Requiring a second independent appraisal of best alternative use
value for avoided conversion forestry projects.

Changes aimed at making it easier and less costly to develop and
maintain forestry offset projects, particularly for smaller landown-
ers.

The proposed changes in this second category include:

Allowing for easier project aggregation by specifying sampling
requirements for the project in aggregate rather than at the plot or
parcel level.

Reducing third-party verification frequency required for smaller
projects from six years to 12 years and allowing "desk" verifications
for long-term project monitoring when credits are not being sought.

Allowing for minor boundary and credit adjustments without inva-
lidating the entire project and also allowing for previously "listed,"
but not "registered," projects to participate.

Allowing larger clearcut sizes, with restrictions, and loosening
species requirements to better align with northwest (NW) forests.

Creating a "computational reversal" provision to address revised
project data indicating lesser carbon sequestration than initially es-
timated.

2.3.1 For IFM projects on private land, limiting the project's
baseline carbon stock for the relevant forest type to 20 percent below
that of the project's carbon stock.

Baseline: Under the current protocol there are no restrictions
regarding how far an IFM offset project's carbon stocks can be above
the carbon stocks of "common practice" for a particular forest type.

The common practice assessment area dataset currently provided by
CARB indicates the live standing carbon for the relevant forest type.
This data provides the initial step in calculating the total carbon
stock.

Proposed: If an IFM project's initial carbon stock is estimated
at more than 20 percent above common practice, its baseline carbon
stock is set at 20 percent below its estimated initial carbon stock.
Plus or minus 20 percent coincides with the 90 percent confidence in-
terval for carbon stocks of forest types in ecology's proposed common
practice dataset, which the proposed protocol utilizes.

The assessment of "common practice" would be revised as well. In
the revised approach, common practice values would be published by
ecology utilizing the US Forest Service EVALIDator Tool. New tables
would be provided to more accurately and precisely establish baseline
carbon stocks (common practice) for a given forest type.

Expected impact: We use the credits awarded by California to IFM
projects in Washington, Oregon, and Montana as a proxy for what issu-
ance of offset credits might look like for Washington's forests. By
this estimated rule baseline, it appears this change would, on aver-
age, markedly reduce the number of credits issued in the first annual
reporting period. Nine of the 12 projects currently in these states
listed an initial carbon stock 20 percent or more above common prac-
tice for their local relevant forest type. The overall average was 69
percent higher.

The new method for determining common practice carbon stocks is
expected to raise that value in many cases, making the gap between it
and a project's carbon stocks narrower in many instances.
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These combined changes address critiques regarding whether issued
credits under California's protocols meet the criteria mandated by the
legislature. Specifically, this addresses the peer reviewed studies
questioning how credible some currently issued forestry offset credits
might be. It is argued in one study, for example, that the current
averages for certain forest types allow for projects to select partic-
ularly carbon dense stands of timber, which are not of the average
type for the reference area. This adverse selection makes some of the
claimed carbon offsets of questionable credibility. We discuss this
further in Chapter 4, Benefits.

2.3.2 Change the crediting period, the timespan over which the
project is first evaluated, from 25 years to 10 years.

Baseline: An IFM project is currently credited for 25 years. The
crediting process entails assessing other legal harvest constraints on
the property, determining carbon inventories relative to common prac-
tice, as well as the amount of carbon in wood products relative to
common practice.

Proposed: Under the proposed rule the crediting period for an IFM
project would be reduced to 10 years.

Expected impact: A reassessment of common practice carbon stocks,
legal restrictions, regional market demand and capacity for the
project would be required every 10 years instead of every 25 years.
This would result in renewed occurrences of some of the initial costs
in developing a project.

The benefit would be a more frequently updated and more accurate
assessment of the carbon sequestered by the project, relative to its
baseline.

2.3.3 Issue credits for avoided harvest in IFM projects on pri-
vate lands over the course of 10 years.

Baseline: Currently, credits for an IFM project's estimated car-
bon stock above common practice for an IFM project, after deductions
and buffer pool contribution, are awarded after its first annual re-
porting period.

Proposed: Under the proposed protocol, these credits are distrib-
uted evenly across the 10-year crediting period, with some exceptions.
This is intended to reflect a baseline scenario of incremental harvest
of a project area down to the level of common practice over a 10-year
period, rather than immediate harvest in the first year. We borrow
this approach from the protocol for avoided conversion forestry
projects.

Ecology may issue credits on an accelerated schedule if the
project is less than 1,000 acres in size or i1if it's demonstrated that
a legal and plausible plan to harvest at a faster rate was in place at
the time of the project's initiation. See Section 6.2.1.2 of US Forest
Protocol Version 1.0 for the specific requirements.

Expected impact: Project developers would receive credits more
slowly over time, reducing the present value of the project at its in-
itiation.

Given the expected time involved in the carbon stock reaching
common practice in a project's absence, we expect the credit issuance
to more closely reflect the actual additional carbon sequestered over
time.

2.3.4 Establish buffer pool contribution amounts based on fire
and disease risk metrics at a localized scale and increase buffer pool
contribution amounts in the highest risk areas.

Baseline: The current protocol assesses the risk of reversal of
the carbon sequestration an IFM project is credited for. The sources
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of that reversal are assigned a percentage of likelihood over the
project's 100-year lifespan. The considered risk categories, and their
maximum values in the current protocol, follow:

Financial: Five percent

Management: Four percent

Social: Zero percent

Natural Disturbance (fire, disease, other): Default values of
four percent, three percent, three percent, respectively.

Currently, the maximum risk of reversal from these factors, which
combine multiplicatively (see below for fire and disease risk), 1is
17.6 percent. Wildfire risk for project areas where no fire risk re-
duction work has been done are assigned a four percent risk value.
Disease or insect outbreak risk is assigned at three percent, and
"other" risks, also three percent. Financial risk on private lands is
five percent and management risk four percent. Financial risk can be
brought down to one percent if the forest project is covered by quali-
fied conservation easement, or is on public or tribal lands. Social
risk, currently at zero percent in the 2015 protocol, was two percent
in the two earlier California protocols, and is at two percent in cli-
mate action reserve's most recent protocol, 5.1.

The baseline combined risk for fire and disease is: (1-0.04) x
(1-0.03) = 0.931. (1-0.931) x 100 = 6.9 percent, which we compare to
the new ecology tabulated values described below.

Proposed: Under the proposed rule amendments, upper risk limits
would increase to 12 percent for fire, and to eight percent for biotic
risk. The assessed risk for fire could be reduced by as much as half
by applying approved vegetation treatments to the project area. For
each IFM forestry project, new data lookups are proposed specific to
the project's area, rating the likelihood of a fire, its probable se-
verity, and the likely carbon released from such an event. Specifical-
ly, the data sets proposed are TreeMap 2022 and US Forest Service An-
nual Burn Probability.

Also proposed is use of a dataset for evaluation of disease risk
(National Insect and Disease Risk Map).

Ecology has published an assessment area data file where fire and
disease risk, drawn from the datasets described just above, are com-
bined at the watershed scale within a particular ecoregion.

Areas are identified by "hydrological unit codes" (HUC), which
are cataloged at various scales. The HUC-10 scale, which ecology
presents in the data file, typically ranges from 62 to 390 sqguare
miles.

The values listed in the data file indicate a range of six per-
cent to 14 percent for the ecoregions in Washington state. The average
combined fire and biotic risk is presented in Table 1 below.

Table 1 average combined fire and disease risk for ecoregions in
Washington:

Average 8.2 percent.

Standard Deviation 1.6 percent.

"Other" catastrophic events risk would remain at three percent
and the social risk factor would increase to the two percent value of
previous California protocols and the climate action reserves current
forestry protocol.

Expected impact: The theoretical maximum required buffer pool
contributions would rise from 17.6 percent to nearly 30 percent.

However, using the average risk for fire and disease estimated
above and incorporating the social risk value of two percent and re-
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taining the other unchanged risk factors near their upper thresholds
we obtain a reversal risk of:

(1-0.04) x (1-0.04) x (1-0.03) x (1-0.02) x (1-0.082) = 0.804, or
19.6 percent.

Averaging of buffer pool data from 50 projects issued credits by
CARB, most of those using the 2015 protocol were at or near the upper
limit of the buffer pool contribution.

We estimate these protocol changes will move the average buffer
pool contribution from 15.4 percent under the current protocol, to
19.6 percent. This change would apply to every reporting period for
which credits are sought.

This represents five percent fewer "tradeable credits" for land-
owners and/or project operators:

(1-0.196) - (1-0.154) / (1-0.154) x 100 percent = 5.0 percent.

This proposed change addresses criticisms that under the current
protocol, buffer pools have insufficient credits to compensate for
likely reversals. By increasing the buffer pool contribution we in-
crease the likelihood that the issued credits will be real and perma-
nent, consistent with the legislature's directive.

2.3.5 Increasing the credit deduction for carbon emissions as-
sumed to be induced (leaked) outside the project area from 20 percent
to 40 percent, of the carbon sequestered within the project area due
to reduced timber harvest. This applies to IFM projects, compared with
the project's baseline harvest scenario.

Baseline: Under the current protocol, carbon sequestered by re-
ducing harvest in a forestry management project is assumed to induce
additional timber harvest elsewhere, either nearby or in the broader
marketplace. Currently, the number representing this "leaked" amount
is assumed to be 20 percent.

Proposed: Under the proposed rule and new protocol, the assumed
leakage rate would increase to 40 percent.

Expected impact: The baseline for this aspect of the proposed
rule is that 0.8 times the estimated sequestered carbon due to reduced
harvest relative to the project's baseline is retained for crediting.
Changing that to retaining 0.6 times the estimated sequestered carbon
difference from harvest reduces the number of credits retained at this
step [of] the calculation by 25 percent, 0.6/0.8 = 0.75 (75 percent)
of the rule's baseline. This change applies to every reporting period
for which credits are sought.

The expected benefit is to more closely align credits issued with
the legislative mandate that they be "real, permanent, quantifiable,
verifiable, and enforceable; and .. [a]lre in addition to greenhouse gas
emission reductions or removals otherwise required by law or that
would otherwise have occurred."

2.3.6 Update the standardized method, including a new spreadsheet
template, for calculating project carbon stored in wood products and
landfills relative to common practice (baseline).

Baseline: The existing protocol requires that IFM and avoided
conversion projects determine the total estimated amount of carbon
stored in harvested wood products as part of baseline calculations.
These estimates intend to average the harvested wood products as car-
bon storage potential of products in both in-use and landfill-based
wood products as part of the project over a period of 100 years.

Proposed: Rather than requiring that proponents model baseline
harvests, the proposed protocol provides the option of a conservative
estimate for the volume of harvested wood in the baseline scenario.
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The proposed protocol also allows the use of a harvested wood
products calculator (developed by the climate action reserve for use
in the CAR[B] US Forest Protocol 5.1 and adapted by ecology with minor
alterations) to standardize quantification methods. This tool has been
adapted by ecology from a tool developed by the climate action re-
serve.

Expected impact: The proposed changes are expected to make calcu-
lation of carbon in wood products both in the baseline (common prac-
tice) scenario and in the project's case, easier and more consistent,
due to the allowed use of a provided common tool and/or dataset. This
would make project baseline harvest modeling unnecessary for the
project operator, while also providing project specific data for cal-
culating carbon in wood products.

The changes are not expected to consistently shift estimates in
one direction or the other. They primarily provide clearer calculation
guidance and easier access to data which hasn't changed.

2.3.7 Require a second independent appraisal of best alternative
use value for avoided conversion forestry projects.

Baseline: Under the current rule, avoided conversion projects
must have a third-party appraisal as to the most profitable use of the
existing forest land, should it be converted to another use. This
could be agriculture, or real estate development, for example.

Proposed: Under the proposed protocol, a second independent ap-
praisal, from a different firm would also be required.

Expected impact: Avoided conversion project developers would bear
the added costs of a second appraisal.

The second appraisal would provide assurance that the credits is-
sued by ecology would meet the legislature's requirements as to their
being "real, permanent, .. verifiable," etc.

2.3.8 Allow for easier project aggregation by specifying sampling
requirements for the project in aggregate rather than at the plot or
parcel level.

Baseline: The current protocol makes no distinction as to the
size (acreage) of the forestry offset project.

Enrolling separate parcels into the market as a single project
may not generate much cost savings compared with enrolling each tract
individually due to inventory, sampling, and verification requirements
in the protocol which would typically require that each individual
tract be treated as a standalone project for the purposes of inventory
sampling.

Proposed: Under the proposed protocol, by enrolling in an aggre-
gate, a project would:

Require fewer sample plots to generate a forest carbon inventory
of sufficient statistical certainty to avoid a confidence deduction.
Greater statistical uncertainty associated with individual project
areas would be compensated through aggregation with other project
areas/parcels. Allowable standard errors for individual areas/parcels
are established based on the total number of participating areas/
parcels in the aggregate.

Have a less frequent verification schedule than is required for
standalone projects generating more than 10,000 credits per year.

These features are taken from the climate action reserve's guide-
lines for aggregating forest projects as an appendix to the US Forest
Protocol and adopting the relevant sections from the reserve's US For-
est Protocol 5.1.

The proposed protocol requires that no single forest owner in the
aggregate enroll more than 5,000 acres (for private lands) or 10,000
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(for tribal or public lands, or private lands with a qualified conser-
vation easement). It also limits the project-level target sampling er-—
ror for plots/parcels within the aggregate to no more than 10 percent.

Expected impact: The increased flexibility in aggregation re-
gquirements would make enrollment into aggregate projects easier for
smaller landowners. This is consistent with the legislature's instruc-
tions regarding forestry offsets rule making, which include ".. to in-
crease the development of offset and carbon removal projects by land-
owners across the broadest possible variety of types and sizes of
lands, including lands owned by small forestland owners."

2.3.9 Reduce third party verification frequency required for
smaller projects from six years to 12 years and allowing "desk" veri-
fications for long-term project monitoring when credits are not being
sought.

Baseline: Under the current rule and protocol, third-party veri-
fications are required at least every six years.

Proposed: For projects generating less than 10,000 credits per
year, or until 120,000 credits have been issued, we propose reducing
the on-site verification frequency to every 12 years.

Additionally, projects undergoing long-term maintenance and not
seeking credits would be able to undergo a desk verification instead
of an on-site verification.

Expected impact: These changes are expected to reduce costs for
smaller projects and those no longer seeking credits, which should
make participation easier.

This is consistent with the legislature's mandate to encourage
offset projects among the "broadest possible variety of types and
sizes of lands, including lands owned by small forestland owners."

2.3.10 Allow for minor boundary and credit adjustments without
invalidating the entire project and also allowing for previously "lis-
ted", but not "registered" projects to participate.

Baseline: The existing protocol requires that IFM and avoided
conversion projects finalize their project area by the conclusion of
the initial verification; reforestation projects may finalize their
project area by conclusion of the second verification period. Project
boundary reductions (termination of a portion of the project) are not
explicitly permitted in the protocol. Project boundary expansions are
not permitted after the project area has been finalized.

"Listed" refers to the filing of an initial listing form for the
project. "Registered" means an entity has been through a reporting pe-
riod, been verified, and received credits.

Proposed: In alignment with the climate action reserve's most
current protocol, boundary reductions for a forest project would be
allowed. They are treated as intentional reversals, to be compensated
for with compliance instruments from the owner/operator. Intentional
reversals are losses of sequestered carbon due to actions by the own-
er/operator of the project.

Expected impact: Providing greater flexibility for project boun-
dary changes would reduce the likelihood that changes in project own-
ership or other circumstances would result in a full project termina-
tion. Avoiding full project termination would result in benefits of
the project owner/operator not having to compensate for previously is-
sued credits. This would be costly.

2.3.11 Allow larger clearcut sizes, with restrictions, and loos-
ening species requirements to better align with NW forests.

Baseline: Ecology's existing US Forest Protocol has a 40-acre
even-aged (clearcut) harvest limit. Tribes and other prospective
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project developers have indicated that the 40-acre maximum is not
aligned with typical practices for Washington's Douglas fir forests,
which are usually harvested in larger even-age blocks.

Proposed: In the US Forest Protocol revision, ecology is propos-
ing an adjustment to the even-aged harvest maximum size. These are
presented in Table 2 below. Basal area is the cross-sectional area of
a tree at breast height.

Table 2 Basal area retention requirements in proposed protocol
Harvest Retention (Square Foot Basal Area/Acre of All Species)
Maximum Size of Even-aged Harvest Block (Acres):

0 60

215 < 20 80
220 < 25 120
225 < 30 400

230 < 40 600
240 Unlimited

Expected impact: Forest landowners have submitted public comments
citing inefficiencies involved in the 40 acre block size restriction.
It was expressed that this size of clearcut was uneconomical and
alignment with the 120 acre clearcut size limit in Washington's forest
practices rules would be preferred.

By allowing larger harvest area boundaries providing some trees
are left, we expect participation in an offset project would be more
economical. Communication with one forestry company suggested that
though these changes make enrolling forest lands under the protocol
more appealing than the rule baseline, the degree of additional incen-
tive wasn't large enough to likely compel them to participate in the
offset program.

2.3.12 Create a "computational reversal" provision to address re-
vised project data indicating lesser carbon sequestration than ini-
tially estimated.

Baseline: Under the current rule and protocol, only two types of
carbon sequestration reversal are recognized: Intentional and uninten-
tional. Intentional reversals trigger a verification requirement and
are compensated for out of credits issued to the owner/operator of the
project. For unintentional reversals, the carbon loss is compensated
for with credits from the reversal buffer pool.

Proposed: In the proposed protocol, a computational reversal cat-
egory would be created. This category applies when no changes were
made by the landowner or operator to the site itself. These reversals
might result from an inaccurate growth model forecast or sampling er-
rors and would most likely be discovered during verification or while
preparing annual reports. Instead of the reversal being compensated
for out of the previously issued credits, deficits can be subtracted
from future issuances. New verifications are not required, and the re-
versal can be confirmed on the regular verification schedule.

Expected impact: The new reversal category allows some reversals
that previously would have required a verification within a year to be
confirmed on the previously established schedule. This would reduce
verification costs and allow for compensation out of future credits
instead of those previously issued to the owner/operator of the
project.

COSTS OF COMPLIANCE: EQUIPMENT: Compliance with the proposed rule, com-
pared to the baseline, is not likely to impose additional costs of
equipment.
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COSTS OF COMPLIANCE: SUPPLIES: Compliance with the proposed rule, com-
pared to the baseline, is not likely to impose additional costs of
supplies.

COSTS OF COMPLIANCE: LABOR: 3.2.2 Changing the crediting period, the
timespan over which the project is first evaluated, from 25 years to
10 years.

For IMF projects, a reassessment of common practice carbon
stocks, legal restrictions and timber markets of the project would be
required every 10 years. This would result in a more frequently re-
newed occurrence of some of the initial costs in developing a project.

The initial project costs will be partially repeated every 10
years, although with some efficiency gains. We estimate repeated 10-
year costs at 70 to 80 percent of initial project development costs,
exclusive of reinventory.

Discussion with one project developer provided an initial total
development cost range of $200,000 to $500,000, depending on project
size. Inventory costs also vary with project size. Communication with
a separate developer of a large project put that cost at roughly 35
percent of the cost range cited above.

Using the middle value of 75 percent representing efficiency
gains and 65 percent for the non-inventory initial costs we get: 0.65
x 0.75 = 48.8 percent, which we round to 50 percent for ease of pre-
sentation. Twenty-five year project development/crediting costs would
increase by 50 percent at years 11 and 21 each. Using a relatively
standard five percent discount rate for private entities we get: PV =
(0.585 x 0.0.5 [00.5]) + (0.359 x 00.5) = 0.472 of initial costs.

Where the 0.585 and 0.389 above are the discount factors at years
11 and 21, using the five percent rate.

The present value cost of this proposed change over 25 years is a
47 percent increase in project development/maintenance costs.

Applying this to an initial cost range of $200,000 to $500,000
gives us an estimated added cost range of $94,400 to $236,000. The
wide range in value reflects the cost variation depending on project
size.

Present value cost of recrediting every 10 years: $94,000 -
$236,000 per project.

COSTS OF COMPLIANCE: PROFESSIONAL SERVICES: 3.2.7 Requiring a second inde-
pendent appraisal of best alternative use value for avoided conversion
forestry projects.

Avoided conversion project landowners would bear the added costs
of a second appraisal.

These costs can be highly variable, depending on the property and
type of conversion under consideration. Some properties may have dif-
ferent conversion prospects within them, depending on property loca-
tion and composition. For example, one part of a property may be most
profitably converted to agriculture and another part of it, residen-
tial use.

Communication with a specialty appraiser indicates the cost could
vary from $10,000 to $20,000 for a simple plot with only one conver-
sion prospect, to over $100,000 for a noncontiguous project with dif-
ferent most valuable nonforest use alternatives.

Based on this information, we estimate the proposed change would
add $30,000 to the cost of a typical avoided conversion project.

The vast majority, more than 90 percent, of forestry offset
projects are for IFM. The additional cost may add 10 percent to an
avoided conversion project's overall cost, assuming they have similar
overall costs to an IFM project's.
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COSTS OF COMPLIANCE: ADMINISTRATIVE COSTS: Where applicable, ecology es-
timates administrative costs (overhead) as part of the cost of labor
and professional services, above.

COSTS OF COMPLIANCE: OTHER: 3.2.1 For IFM projects on private land,
limiting the project's baseline carbon stock for the relevant forest
type to 20 percent below that of the project's carbon stock.

We estimate this change would, on average, markedly reduce the
number of credits issued in the first annual reporting period.

Additionally, the proposed method for determining common practice
carbon stocks is expected to raise that value in many cases, making
the gap between it and a project's carbon stocks narrower in many in-
stances.

Of IFM projects in Washington, Oregon, and Montana issued credits
by CARB, on average, they listed initial carbon stocks 69 percent
above common practice for their local forest type. These states were
chosen due to their forest types being more similar to Washington's
forests than California's.

Nine of the 12 projects currently in these states listed an ini-
tial carbon stock 20 percent or more above common practice.

Applying the proposed protocol changes to the average from these
nine projects (1.69, or 69 percent above common practice), with the
common practice value being one. The impact of the proposed rule
amendments would be the proportional difference between crediting un-
der the baseline (1.69) and crediting under the proposed rule amend-
ments (a 20 percent reduction to 1.69).

Crediting under baseline: 1.69

Crediting under proposed rule: 1.69 - (0.2 x 1.69) = 1.352

Instead of crediting for carbon stocks 69 percent above common
practice, credits for 35.2 percent above common practice would be is-
sued. The proportional reduction would be a 49 percent reduction in
the number of credits for the first reporting period.

The calculation above is for the average of our project sample.
Some projects would be impacted more and others not at all. This aver-
age reduction is for the first annual reporting period. To assess the
impact on the overall project, we considered a separate sample of
projects that had been ongoing for 10 years or more.

This separate sample of 20 IFM projects awarded credits by CARB
indicates nine subsequent reporting periods average approximately 10
percent (9.5 percent) of the credits reported in the initial reporting
period. We present this to emphasize that under the current protocol,
a large number of credits are issued for the first reporting period
relative to subsequent ones.

Cost: A 49 percent reduction in credits issued in the first re-
porting period for the proxy sample described above.

3.2.3 Issuing credits for avoided harvest in IFM projects on pri-
vate lands over the course of 10 years.

Project developers would receive credits more slowly over time,
reducing the present value of the project at its initiation.

Using a private discount rate of five percent, which is typical
when considering time preferences of businesses to capture their op-
portunity costs: PV = C year/i (1-1/[(1+1i)]"n)

If we assume the first tenth of credits are issued at the same
time the original lump sum would have been and discount the other nine
installments, we get: 0.81 = 1/10+(1/10)/0.05(1-1/(1+0.05)"9)

Credits previously awarded in the first reporting period for the
initial carbon stock above common practice for IFM projects would be
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worth roughly 19 percent less as a result of them being issued over 10
years instead of in a lump sum.

Present value of credits dispersed over 10 years: 0.81 times
credits issued.

3.2.4 Increasing the contribution upper limit to the reversal
protecting buffer pool from 17.6 percent to 30 percent of issued cred-
its, depending on local fire and disease risk assessments, while al-
lowing for reductions due to risk reducing management practices.

The theoretical maximum required buffer pool contributions could
rise from 17.6 percent to nearly 30 percent.

From the estimate in Chapter 2 above, using the average risk for
fire and disease and incorporating the social risk value of two per-
cent and retaining the other unchanged risk factors at their upper
thresholds we obtain an average reversal risk of: (1-0.04) x (1-0.04)
x (1-0.03) x (1-0.02) x (1-0.082) = 0.804, or 19.6 percent

Averaging of buffer pool data indicates most projects in previous
protocols were at or near the upper limit of the buffer pool contribu-
tion.

We estimate these protocol changes would move the average buffer
pool contribution from 15.4 percent under the current protocol, to
19.6 percent under the proposed protocol.

This represents five percent fewer "tradeable credits" for land-
owners and/or project operators: (1-0.196) - (1-0.154) / (1-0.154) x
100 percent = 5.0 percent

Over 25 years, which corresponds to the baseline crediting win-
dow, and using a five percent private discount rate, the present wvalue
of the increased buffer pool contribution is: PV = 0.95/0.05(1-1/
(1+0.05)725)= 70.5 percent, compared to five percent x 25 years = 125
cumulative percent, if the sum were not discounted.

Discounting the credit reduction of five percent at a five per-
cent rate over 25 years yields the equivalent present value of a 2.6
percent reduction, but this assumes the credits are distributed evenly
over time across projects. This change, in combination with the others
here, are presented in Chapter 5.

Cost of buffer pool increase: Five percent reduction in credits
per reporting period.

3.2.5 Increasing the credit deduction for carbon emissions as-
sumed to be induced (leaked) outside the project area from 20 percent
to 40 percent, of the carbon sequestered within the project area due
to reduced timber harvest. This applies to IFM projects, compared with
the project's baseline harvest scenario.

This proposed change will reduce the credits issued to landown-
ers/operators for forestry offset projects.

As in Section 3.2.1, we use the credits awarded by California's
CARB to IFM projects in Washington, Oregon, and Montana as a proxy for
what issuance of offset credits might look like for Washington's for-
ests.

Reviewing submitted documentation for these 12 projects and add-
ing up the total credits issued and/or claimed by operators and the
submitted adjustment for "leaked" harvest, we calculate a credit re-
duction going from 10.7 to 21.4 percent of the initial estimate of
overall sequestered carbon. It should be noted the leakage deduction
percentage is smallest in the first reporting period, which is expec-
ted. This is due to the initial forest inventory selection, relative
to a project's baseline, often being above "common practice," as dis-
cussed in Section 3.2.1.
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It should also be noted that the longest running project in this
sample has submitted for only eight reporting periods. This estimate
should be considered a rough approximation.

Using the percentages above, we calculate: 0.786C/0.893C = 0.891,
or an 11 percent reduction in overall credits based on the proposed
change in leakage requirements.

This change would apply to each reporting period where credits
are sought.

Considering the current 25-year crediting window and discounting
future credits at a five percent discount rate, as in Section 3.2.4,
yields a present value credit loss of 6.2 percent.

COMPARISON OF COMPLIANCE COST FOR SMALL VERSUS LARGE BUSINESSES: 7.2 Analysis
of relative compliance cost burden: A wide range of entities undertake
forestry offset projects, ranging from forest and timber management
companies, conservation groups, family land trusts, and sovereign
tribal nations.

In estimating the cost of the protocol changes in Chapter 3, we
relied on the reduction of carbon offset credits likely to be received
along with additions to fixed costs and qualitative assessments. The
value of offset credits are set in private markets, and the price of
the credits are highly variable. This makes estimating precise mone-
tary costs speculative.

Landowners can undertake an offset development project themselves
or hire a third-party developer.

Landowners may receive fewer credits, and developers fewer
projects for work due to reduced credit issuances. Ecology is aware of
only one entity that is in the "business" of owning land for the sole
purpose of developing forestry offset credits.

In Chapter 3, we calculated the estimated per-project costs to
comply with the proposed protocol changes. In this section we only
qualitatively consider the relative cost burden on smaller versus
larger entities, in part because the value of the credits being sought
varies in the marketplace. Additionally, it isn't known whether an en-
tity will hire a project developer or carry out the project them-
selves.

It is also worth noting that ecology, to date, has just recently
issued its first offset credits under the current protocol.

It is reasonable to assume that a large forest management compa-
ny, well versed in keeping track of timber inventory, would be able to
meet carbon inventory requirements of the proposed protocol with a
lower cost per employee company wide. This is driven in part by the
company having other lines of business. Conversely, a family land
trust conducting the work themselves, would face a relatively high per
employee cost.

We recognize the compliance costs will likely be higher for
smaller entities, even if they are not "businesses" in the traditional
sense. Given the varied types of organizations that might undertake a
forestry offset project, and uncertainty around cost across organiza-
tional size, we do not attempt to quantify this difference, as it
would entail considerable speculation.

As we were not able to confidently quantify the relative compli-
ance costs of small and large businesses, and based on the above indi-
cations that costs are likely disproportionate, we included elements
in the proposed rule to mitigate disproportionate costs for small
businesses as far as is legal and feasible, and completed other re-
quirements under RFA. These are discussed in the remainder of this
chapter.

Certified on 1/29/2026 [ 147 ] WSR Issue 26-03 - Proposed



Washington State Register, Issue 26-03 WSR 26-03-095

MITIGATION OF DISPROPORTIONATE IMPACT: /.3 Action taken to reduce small
business impacts: RFA (RCW 19.85.030(2)) states that: "Based upon the
extent of disproportionate impact on small business identified in the
statement prepared under RCW 19.85.040, the agency shall, where legal
and feasible in meeting the stated objectives of the statutes upon
which the rule is based, reduce the costs imposed by the rule on small
businesses. The agency must consider, without limitation, each of the
following methods of reducing the impact of the proposed rule on small
businesses:

(a) Reducing, modifying, or eliminating substantive regulatory
requirements;

(b) Simplifying, reducing, or eliminating recordkeeping and re-
porting requirements;

(c) Reducing the frequency of inspections;

(d) Delaying compliance timetables;

(e) Reducing or modifying fine schedules for noncompliance; or
(f) Any other mitigation techniques including those suggested by

small businesses or small business advocates."

We considered all of the above options, and the goals and objec-
tives of the authorizing statutes (see Chapter 6). We limited compli-
ance cost-reduction methods to those that: Are legal and feasible; and
meet the goals and objectives of the authorizing statute.

Some of the considered options required under RFA did not meet
the criteria of being legal and feasible, as they would not have met
the goal of issuing offset credits that are real, permanent, quantifi-
able, verifiable, and enforceable. This is the case with reducing sub-
stantive regulatory requirements, delaying compliance timetables, or
modifying fine schedules.

While it does not specifically address inspections in the tradi-
tional sense, the proposed rule amendments would reduce the verifica-
tion frequency required for projects seeking less than 10,000 credits
annually. To the extent that smaller businesses own or manage smaller
projects, this would serve to reduce disproportionate impacts for
small businesses.

Similarly, the proposed rule amendments would loosen parcel-level
sampling (inventory) requirements to allow for easier aggregation of
smaller land holdings into one project. While there may be limited
correlation between business size and project land holding size, to
the extent that smaller businesses own smaller parcels that are inclu-
ded in an aggregated project, the proposed rule would reduce dispro-
portionate costs to small businesses.

Finally, as discussed in Section 4.2 of our analysis, the pro-
posed rule amendments would reduce barriers and increase incentive for
offset projects to participate in the program. In conjunction with the
above reduced verification and sampling regquirements, this may encour-
age more small businesses to participate in the program. As we do not
expect any entity to participate unless they expect a net benefit,
these new participants would receive net benefits (profits) of partic-
ipation, though not without risk.

SMALL BUSINESS AND LOCAL GOVERNMENT CONSULTATION: 7.4 Small business and
government involvement: We involved small businesses and local govern-
ments in its development of the proposed rule amendments, using: The
environmental justice working group, the US Forestry Protocol techni-
cal working group, the ecology air quality rules and state implementa-
tion plan updates listerv, the cap and invest offsets listserv, public
meetings, and community forums.
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We also involved several tribal governments during the rule de-
velopment process. Engagement included letters to tribal leaders and
natural resource directors to inform them of our process and progress
related to this rule making, tribal forums focused on the content of
this rule making, and individual meetings with several tribes, includ-
ing the Quinault Tribe, Suquamish Tribe, the Tulalip Tribes, the Con-
federated Tribes of the Colville Reservation, and the Hoh Tribe.

NORTH AMERICAN INDUSTRY CLASSIFICATION SYSTEM (NAICS) CODES OF INDUSTRIES IMPAC-
TED BY THE PROPOSED RULE: 7.5 NAICS codes of impacted industries: The pro-
posed rule amendments likely impacts the following industries, with
associated NAICS codes. NAICS definitions and industry hierarchies are
discussed at https://www.census.gov/naics/.

115310 - Support Activities for Forestry

237210 - Land Subdivision

541620 - Environmental Consulting Services

813312 - Environment, Conservation and Wildlife Organizations

CONSIDERATION OF LOST SALES OR REVENUE, IMPACT ON JOBS: 7.6 Loss of sales or
revenue and impacts on jobs: Businesses that would incur costs could
experience reduced sales or revenues 1f the proposed rule and protocol
changes significantly affect the prices of the goods they sell. The
degree to which this could happen is strongly related to each busi-
ness's production and pricing model (whether additional lump-sum costs
would significantly affect marginal costs), as well as the specific
attributes of the markets in which they sell goods, including the de-
gree of influence each firm has on market prices, as well as the rela-
tive responsiveness of market demand to price changes. Finally, over-—
all shifts in economic activity in the state, including competition
within markets and attributes of the labor market, simultaneously ad-
just in response to changes in compliance costs.

Similarly, employment within directly impacted industries, other
industries in Washington, the labor market within and outside of the
state, and in the state as a whole will also adjust in response to a
change in costs.

Relative to baseline, the estimated reduction in carbon offset
credits issued for a particular project would result in the equivalent
of lost revenue, provided the price of the credits remained unchanged.
Offset credit prices are volatile, however. California's offsets with
direct benefits to the state and outside of any invalidation window
have fallen 17 percent in the past year but appreciated 8.4 percent in
the past six months.

A more recent indicator of potential wvolatility for Washington's
compliance market generally are the most recent allowance auction re-
sults. In the December 2025 auction, allowances for 2024 and 2025 sold
for $70.86, while 2028's allowances sold for $29.40 per metric ton of
carbon dioxide equivalent.

Over 25 years, we estimated a 36 percent present value reduction
in credits issued and a 47 percent present value increase in project
costs. We expect this will reduce the number of projects undertaken
relative to the rule's baseline. These proposed changes, in combina-
tion, aim to shift the forestland selected for projects from areas of
unusually high current carbon density toward areas where credits could
be obtained through more forward-looking management of forest growth.

As noted in Section 7.2, varying types of entities have undertak-
en offset projects as an ancillary activity. In other words, it is not
their main "business.”" This is another factor which makes quantifying
the proposed impacts problematic.
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Land trusts, for example, generally work to preserve and protect
land for future generations. The increased ease of aggregation in the
proposed rule would likely help smaller land trusts trying to develop
a project, while the estimated overall reduction in credits would make
a project less lucrative. A smaller land trust would likely hire an
outside entity to develop an offset project.

Estimating the fraction of land trusts under the rule baseline
that might host a viable IFM offset project would be difficult. Esti-
mating the impact of the changes would likewise be largely specula-
tive.

Given that ecology has only recently issued forestry offset cred-
its to one project under the existing protocol, and the volatility of
credit prices, we cannot quantify the jobs impacts of the protocol
changes. For this reason, the magnitude of sales, revenue, or impacts
on employment from the rule in any specific economic sector within the
state of Washington is unclear.

The public may obtain a copy of the small business economic im-
pact statement or the detailed cost calculations by contacting Kayla
Stevenson, Department of Ecology, Climate Pollution Reduction Program,
P.0. Box 47600, Olympia, WA 98504, phone 360-972-0313, email
kayla.stevenson@ecy.wa.gov.

January 21, 2026
Heather R. Bartlett
Deputy Director

RDS-6808.1

AMENDATORY SECTION (Amending WSR 25-15-117, filed 7/21/25, effective
8/21/25)

WAC 173-446-505 Requirements for compliance offset protocols.

(1) In order for ecology to adopt an offset protocol as a compliance
offset protocol the offset protocol must:

(a) Accurately determine the extent to which GHG emission reduc-
tions and GHG removal enhancements are achieved by the offset project
type;

(b) Establish data collection and monitoring procedures relevant
to the type of GHG emissions sources, GHG sinks, and GHG reservoirs
for that offset project type;

(c) Establish a project baseline that reflects an estimate of
business—-as-usual performance or practices for comparison against the
GHG emission reductions and/or GHG removal enhancements to be achieved
by the offset project type;

(d) Account for activity-shifting leakage and market-shifting
leakage for the offset project type, unless the offset protocol stipu-
lates eligibility conditions limiting the use of the offset protocol
that eliminate the risk of activity-shifting and/or market-shifting
leakage;

(e) Account for any uncertainty in quantification factors for the
offset project type;

(f) Ensure GHG emission reductions and GHG removal enhancements
are permanent;
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(g) Include a mechanism to ensure permanence of GHG removal en-
hancements for sequestration offset project types;

(h) Establish the length of the crediting period for the offset
project type;

(1) Establish the eligibility and additionality of the offset
project type and gquantify GHG emission reductions and GHG removal en-
hancements using standardized baseline assumptions, emission factors,
and monitoring methods; and

() Specify the geographic area(s) where the protocol is applica-
ble.

(2) Crediting period. The crediting period for an offset project
that does not involve sequestration must be no less than seven years
and no greater than 10 years, unless specified otherwise in a compli-
ance offset protocol that has been adopted by ecology under subsection
(3) of this section. The crediting period for an offset project that
involves sequestration must be no less than 10 years and no greater
than 30 years.

(3) An ecology offset credit must result from the use of one of
the following compliance offset protocols:

(a) The California Air Resources Board, Compliance Offset Proto-
col Livestock Projects, October 20, 2011, and Compliance Offset Proto-
col Livestock Projects, November 14, 2014, are adopted. All new offset
projects with a commencement date after September 30, 2022, must use
the most recent version of the adopted protocol. Exceptions are listed
in this subsection:

(1) Exceptions to adopting the Livestock Projects Compliance Off-
set Protocol, November 14, 2014, by reference:

(A) Every use of the word "regulation" in the Livestock Compli-
ance Offset Protocol, November 14, 2014, is amended to refer to chap-
ter 173-446 WAC.

(B) Every reference to subarticle 13 is amended to WAC
173-446-500 through 173-446-595.

(C) Every reference to ARB is amended to ecology except in Table
6.1.

(D) Every reference to section 95973 of the regulation is amended
to WAC 173-446-510.

(E) Every reference to section 95975 of the regulation is amended
to WAC 173-446-520.

(F) Every reference to section 95976 of the regulation is amended
to WAC 173-446-525.

(G) Every reference to section 95977 of the regulation is amended
to WAC 173-446-530.

(H) Every reference to section 95986 of the regulation is amended
to WAC 173-446-585.

(I) Every reference to section 95102 of the regulation is amended
to WAC 173-446-020.

(J) Section 1.2 (a) (8) is amended to: "Cap and trade regulation"
or "regulation" means ecology's regulation establishing the Climate
Commitment Act Program, chapter 173-446 WAC.

(K) Section 1.2 (a) (24) is not adopted.

(L) Section 1.2 (a) (29) is amended to: "Registry offset credit"
means a credit issued by an offset project registry for a GHG reduc-
tion or GHG removal enhancement of one metric ton of COje.

(M) Section 3.2 (b) is not adopted and is replaced with: "If any
portion of the offset project is located on land over which the state
of Washington does not have Jjurisdiction, the offset project operator
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must demonstrate that the landowner(s) consent(s) to regulation pur-
suant to WAC 173-446-520 (3) (d) or has entered into an agreement with
ecology pursuant to WAC 173-446-520 (3) (e)."

(N) Section 5(c) is amended to: GHG emissions reductions must be
quantified over an entire reporting period. The initial reporting pe-
riod may consist of six to 24 consecutive months, and all subsequent
reporting periods consist of 12 consecutive months and must meet the
reporting requirements referred to in WAC 173-446-525.

(O) Section 5(e) is amended to: Global warming potential values
must be determined consistent with the definition of carbon dioxide
equivalent in WAC 176-441-040 Table A-1.

(ii) Exceptions to adopting the Compliance Offset Protocol Live-
stock Projects, October 20, 2011, by reference:

(A) Every reference to ARB is amended to ecology except Table
6.1.

(B) Section 1, Paragraph 4 is not adopted.

(C) Section 3.1 is not adopted and is replaced with: "If any por-
tion of the offset project is located on land over which the state of
Washington does not have jurisdiction, the offset project operator
must demonstrate that the landowner(s) consent(s) to regulation pur-
suant to WAC 173-446-520 (3) (d) or has entered into an agreement with
ecology pursuant to WAC 173-446-520 (3) (e)."

(b) The California Air Resources Board, Compliance Offset Proto-
col U.S. Forest Projects, October 20, 2011, Compliance Offset Protocol
U.S. Forest Projects, November 14, 2014, ((amd)) Compliance Offset
Protocol U.S. Forest Projects, June 25, 2015, and the FEcology Compli-
ance U.S. Forest Projects, version 1.0 are adopted. All new offset
projects with a commencement date after ((September36/—20622)) the
adoption date of this rule, must use the most recent version of the
adopted protocol, unless use of a prior protocol is approved by the
department. Exceptions are listed in this subsection:

(1) Exceptions to adopting the U.S. Forest Projects Compliance
Offset Protocol, June 25, 2015:

(A) Every use of the word "regulation" in the U.S. Forest
Projects Compliance Offset Protocol, June 25, 2015, is amended to re-
fer to chapter 173-446 WAC.

(B) Every reference to subarticle 13 is amended to WAC
173-446-500 through 173-446-595.

(C) Every reference to ARB is amended to ecology except in sec-—
tion 2.1.(c.) (4), section 2.2.(b.) (6), section 2.3.(c.) (7), Table 3.1,
3.1.(a.) (2), section 3.2(b.), section 5.2.1.(c.), section 7.1.1.(26.),
Table A.1, Appendix A (f.), Appendix A (g.), Appendix A (h.), Equation
C.3., Appendix B(g.), Appendix C (a.) (3.) (A.) (2.), Appendix C (a.) (4.)
(A.) (2.), Equation C.12., Appendix C (b.) (3.) (A.) (2.), Appendix C (b.)
(4.) (A.) (2.), Appendix E.(b.) (2.), Appendix E. (b.) (3.), Appendix F.
(a.), Appendix F.(b.), Appendix F.(d.), Appendix F.(g.).

(D) Every reference to section 95973 of the regulation is amended
to WAC 173-446-510.

(E) Every reference to section 95974 of the regulation is amended
to WAC 173-446-515.

(F) Every reference to section 95975 of the regulation is amended
to WAC 173-446-520.

(G) Every reference to section 95976 of the regulation is amended
to WAC 173-446-525.

(H) Every reference to section 95977 of the regulation is amended
to WAC 173-446-530.
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(I) Every reference to section 95983 of the regulation is amended
to WAC 173-446-570.

(J) Every reference to section 95985 of the regulation is amended
to WAC 173-446-580.

(K) Every reference to section 95986 of the regulation is amended
to WAC 173-446-585.

(L) Section 1.1.(b.) is not adopted.

(M) Section 1.2 (a.) (14) is amended to: "Cap and trade regula-
tion" or "regulation" means ecology's regulation establishing the Cli-
mate Commitment Act Program, chapter 173-446 WAC.

(N) Section 3.2 (f.) is not adopted and is replaced with: "If any
portion of the offset project is located on land over which the state
of Washington does not have jurisdiction, the offset project operator
must demonstrate that the landowner(s) consent(s) to regulation pur-
suant to WAC 173-446-520 (3) (d) or has entered into an agreement with
ecology pursuant to WAC 173-446-520 (3) (e)."

(O) Section 3.5.3. (b) (2) is amended to: For an improved forest
management project, a quantity of compliance instruments equal to the
total number of ARB offset credits issued to the project over all pre-
ceding reporting periods, multiplied by the appropriate compensation
rate indicated in Table 3.2, must be retired.

(P) Section 3.6. (a) (2) (C) (1) is not adopted.

(ii) Exceptions to adopting the U.S. Forest Projects Compliance
Offset Protocol, November 14, 2014:

(A) Every use of the word "regulation" in the U.S. Forest
Projects Compliance Offset Protocol, November 14, 2014, is amended to
refer to chapter 173-446 WAC.

(B) Every reference to subarticle 13 is amended to WAC
173-446-500 through 173-446-595.

(C) Every reference to ARB is amended to ecology except in sec-—
tion 3.8.2 Paragraph 3, Table 3.2, Section 6.2.1 Paragraph 3, Appendix
A A.3, Appendix C C.1, Appendix C C.2, Appendix F.

(D) Every reference to section 95974 of the regulation is amended
to WAC 173-446-515.

(E) Every reference to section 95975 of the regulation is amended
to WAC 173-446-520.

(F) Every reference to section 95977 of the regulation is amended
to WAC 173-446-530.

(G) Every reference to section 95983 of the regulation is amended
to WAC 173-446-570.

(H) Section 1. Paragraph 3 is not adopted.

(I) Section 3.4. text stating "and where applicable, all Early
Action Offset Credits issued pursuant to section 95990 (i) of the Regu-
lation" is not adopted.

(J) Section 3.5. Paragraph 3 text stating "The recordation of a
conservation easement may be used to denote the commencement date of
pre-existing projects between December 31, 2006, and December 31,
2010." is not adopted.

(K) Section 3.6. Paragraph 3 is not adopted and is replaced with:
"If any portion of the offset project is located on land over which
the state of Washington does not have jurisdiction, the offset project
operator must demonstrate that the landowner(s) consent(s) to regula-
tion pursuant to WAC 173-446-520 (3) (d) or has entered into an agree-
ment with ecology pursuant to WAC 173-446-520 (3) (e)."

(iii) Exceptions to adopting the U.S. Forest Projects Compliance
Offset Protocol, October 20, 2011:
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(A) Every use of the word "regulation" in the U.S. Forest
Projects Compliance Offset Protocol, October 20, 2011, is amended to
refer to chapter 173-446 WAC.

(B) Every reference to subarticle 13 is amended to WAC
173-446-500 through 173-446-595.

(C) Every reference to ARB is amended to ecology except in sec-—
tion 3.8.2 Paragraph 3, Table 3.2, Section 6.2.1 Paragraph 3, Appendix
A. A.3, Appendix C. C.2, Appendix C. C.3, Appendix E, Appendix F.

(D) Every reference to section 95973 of the regulation is amended
to WAC 173-446-510.

(E) Every reference to section 95974 of the regulation is amended
to WAC 173-446-515.

(F) Every reference to section 95975 of the regulation is amended
to WAC 173-446-520.

(G) Every reference to section 95976 of the regulation is amended
to WAC 173-446-525.

(H) Every reference to section 95977 of the regulation is amended
to WAC 173-446-530.

(I) Every reference to section 95983 of the regulation is amended
to WAC 173-446-570.

(J) Every reference to section 95985 of the regulation is amended
to WAC 173-446-580.

(K) Every reference to section 95986 of the regulation is amended
to WAC 173-446-585.

(L) Section 1. Paragraph 3 is not adopted.

(M) Section 3.4. text stating "and where applicable, all Early
Action Offset Credits issued pursuant to section 95990 (i) of the Regu-
lation" is not adopted.

(N) Section 3.5. Paragraph 3 text stating "The recordation of a
conservation easement may be used to denote the commencement date of
pre-existing projects between December 31, 2006, and December 31,
2010." is not adopted.

(O) Section 3.6. Paragraph 3 is not adopted and is replaced with:
"If any portion of the offset project is located on land over which
the state of Washington does not have jurisdiction, the offset project
operator must demonstrate that the landowner(s) consent(s) to regula-
tion pursuant to WAC 173-446-520 (3) (d) or has entered into an agree-
ment with ecology pursuant to WAC 173-446-520 (3) (e)."

(P) Section 11, "Forest Buffer Account" definition is amended to:
Forest buffer account is defined in the regulation as a holding ac-
count for forest project compliance offset credits administered by
ecology. It is used as a general insurance mechanism against uninten-
tional reversals for all forest offset projects listed under a compli-
ance offset protocol.

(Q) Section 11, "Listed" definition is amended to: A forest
project is considered "listed" when the offset project operator or au-
thorized project designee is registered with ecology or an approved
offset project registry, submits all required documentation for
project listing in the regulation and this protocol, and the project
has been approved by ecology or an approved offset project registry
for listing.

(c) The California Air Resources Board, Compliance Offset Proto-
col Ozone Depleting Substances Projects, October 20, 2011, Compliance
Offset Protocol Ozone Depleting Substances, November 14, 2014, and the
Ecology Compliance Offset Protocol Ozone Depleting Substances
Projects, version 1.0 are adopted. All new offset projects with a com-
mencement date after (rule adoption date), must use the Ecology Com-
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pliance Offsets Protocol Ozone Depleting Substances Projects, version
1.0, unless use of a prior protocol is approved by the department. Ex-
ceptions are listed in this subsection:

(1) Exceptions to adopting the Ozone Depleting Substances Compli-
ance Offset Protocol, November 14, 2014, by reference:

(A) Every use of the word "regulation" in the Ozone Depleting
Substances Compliance Offset Protocol, November 14, 2014, is amended
to refer to chapter 173-446 WAC.

(B) Every reference to subarticle 13 is amended to refer to WAC
173-446-500 through 173-446-595.

(C) Every reference to ARB is amended to ecology.

(D) Every reference to section 95973 of the regulation is amended
to WAC 173-446-510.

(E) Every reference to section 95975 of the regulation is amended
to WAC 173-446-520.

(F) Every reference to section 95976 of the regulation is amended
to WAC 173-446-525.

(G) Every reference to section 95977 of the regulation is amended
to WAC 173-446-530.

(H) Section 1.1.(b.) is not adopted.

(I) Section 1.2 (a) (2) is amended to: "Cap and trade regulation"
or "regulation" means ecology's regulation establishing the Climate
Commitment Act Program, chapter 173-446 WAC.

(J) Section 1.2 (a) (19) is amended to: "Registry offset credit"
means a credit issued by an offset project registry for a GHG reduc-
tion or GHG removal enhancement of one metric ton of COje.

(K) Section 3.2 (d.) is not adopted and is replaced with: "If any
portion of the offset project is located on land over which the state
of Washington does not have Jjurisdiction, the offset project operator
must demonstrate that the landowner(s) consent(s) to regulation pur-
suant to WAC 173-446-520 (3) (d) or has entered into an agreement with
ecology pursuant to WAC 173-446-520 (3) (e)."

(L) The requirements of WAC 173-446-520 (3) (d) and (e) do not ap-
ply to ODS projects registered through this protocol.

(M) Section 3.5.(c.) is not adopted.

(ii) Exceptions to adopting the Ozone Depleting Substances Com-
pliance Offset Protocol, October 20, 2011, by reference:

(A) Every use of the word "Regulation" in the Ozone Depleting
Substances Compliance Offset Protocol, October 20, 2011, is amended to
refer to chapter 173-446 WAC.

(B) Every reference to ARB is amended to ecology.

(C) Every reference to section 95975 of the regulation is amended
to WAC 173-446-520.

(D) Every reference to section 95976 of the regulation is amended
to WAC 173-446-525.

(E) Section 1. Paragraph 4 is not adopted.

(F) Section 3.1 is not adopted.

(G) The requirements of WAC 173-446-520 (3) (d) and (e) do not ap-
ply to ODS projects registered through this protocol.

(d) The California Air Resources Board, Compliance Offset Proto-
col Urban Forest Projects October 20, 2011, is adopted. All new offset
projects with a commencement date after September 30, 2022, must use
the most recent version of the adopted protocol. Exceptions are listed
in this subsection:

Exceptions to adopting the California Air Resources Board, Com-
pliance Offset Protocol Urban Forest Projects, October 20, 2011:
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(A) Every use of the word "regulation" in the Urban Forest
Projects Compliance Offset Protocol, October 20, 2011, is amended to
refer to chapter 173-446 WAC.

(B) Every reference to ARB is amended to ecology.

(C) Every reference to section 95975 of the regulation is amended
to WAC 173-446-520.

(D) Section 1. Paragraph 5 is not adopted.

(E) Section 3.1 is not adopted and is replaced with: "If any por-
tion of the offset project is located on land over which the state of
Washington does not have jurisdiction, the offset project operator
must demonstrate that the landowner(s) consent(s) to regulation pur-
suant to WAC 173-446-520 (3) (d) or has entered into an agreement with
ecology pursuant to WAC 173-446-520 (3) (e)."

(4) A project proponent may request a variance from the depart-
ment of ecology when strict compliance with ecology's adopted offset
protocol is impractical or infeasible. The variance request must pro-
pose a comparable alternative that will provide equal or greater
greenhouse gas emissions or avoidance outcomes. Proponents must re-
guest a variance in writing and receive approval before submitting a
request for issuance of ecology offset credits.

AMENDATORY SECTION (Amending WSR 22-20-056, filed 9/29/22, effective
10/30/22)

WAC 173-446-520 Listing of offset projects using ecology compli-
ance offset protocols. (1) Registration requirements for offset
project operators or authorized project designees who are submitting
an offset project for listing. Before an offset project can be listed
by ecology or an offset project registry, the party with legal author-
ity to implement the offset project must be registered with ecology as
an offset project operator under WAC 173-446-055 or attest in writing
per subsection (3) (f) of this section. To register as a general market
participant, the registered offset project operator or its authorized
project designee must:

(a) Submit the information required by WAC 173-446-055 (3) (a);

and

(b) Not be subject to any holding account restrictions.

(2) If an offset project is not listed by ecology, it must be
listed by an approved offset project registry before the offset
project operator for that offset project may receive offset credits
under this chapter.

(3) General requirements for offset project listing. For offset
projects being listed by ecology or an offset project registry in an
initial or renewed crediting period, the offset project operator and
its authorized project designee(s) must:

(a) Disclose all GHG emission reductions and GHG removal enhance-
ments that are attributable to the offset project being listed and for
which offset credits have been issued by any voluntary or mandatory
program(s) or which have been used to satisfy any other GHG mitigation
requirement; and

(b) Attest, in writing, to ecology as follows:

(1) "I certify under penalty of perjury under the laws of the
state of Washington the GHG emission reductions and/or GHG removal en-
hancements for (project) from (date) to (date) will be measured in ac-
cordance with the (applicable Compliance Offset Protocol) and all in-
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formation required to be submitted to ecology is true, accurate, and
complete."; and

(ii) "I understand that the offset project activity(ies) and im-
plementation of the offset project must be in accordance with all ap-
plicable local, regional, state, and national environmental and health
and safety laws and regulations that apply in the jurisdiction in
which the offset project is located. I understand that offset projects
that are not in compliance with the requirements of this chapter are
not eligible to receive Ecology offset credits or registry offset
credits for GHG emission reductions and GHG removal enhancements.";
and

(iii) Except as provided in (b) (iv) of this subsection: "I under-
stand I am voluntarily participating in this program and by doing so,
I am now subject to all regulatory requirements and enforcement mecha-
nisms of this program and subject myself to the jurisdiction of Wash-
ington as the exclusive venue to resolve any and all disputes arising
from the enforcement of provisions in this chapter."; and

(iv) For federally recognized tribes who elect to participate as
offset project operators pursuant to RCW 70A.65.090(5), the following
attestation may be submitted in lieu of the attestation required by
(b) (i1i) of this subsection: "I understand I am voluntarily partici-
pating in this program. ( (Fhe—tribal—egoverament—on—whosebehalf T —am
avtheorized—+to—make—thissubmissionhas—entered)) I understand that be-
fore this offset project applies to ecology for issuance of offset
credits, the tribal government on whose behalf T am authorized to make
this submission must enter into a written agreement, negotiated on an
individual basis between ecology and the tribal government, that es-
tablishes a dispute resolution process and/or other compliance mecha-
nisms in order to ensure the enforceability of all program require-
ments applicable to the tribe in its role as an offset project opera-
tor."

(c) Provide all documentation required to ecology or an offset
project registry.

(d) Except as provided in (e) of this subsection, if any portion
of the offset project is located on land over which the state of Wash-
ington does not have jurisdiction, the offset project operator must
demonstrate that the landowner (s) consent(s) to regulation by ecology
and the jurisdiction of the courts and administrative tribunals of the
state of Washington with respect to any judicial or administrative en-
forcement action commenced by ecology to ensure compliance with the
requirements of chapter 70A.65 RCW and this chapter.

(e) For offset projects located on tribal land, land that is
owned by a tribe, or land that is subject to an ownership or possesso-
ry interest of a tribe, prior to submitting a request for issuance of
ecology offset credits per WAC 173-446-555, the offset project opera-
tor must demonstrate that the tribe has entered into a written agree-
ment, negotiated on an individual basis between ecology and the tribal
government, that establishes a dispute resolution process and/or other
compliance mechanisms in order to ensure the enforceability of all
program requirements applicable to the tribe in its role as the owner
of land on which an offset project is located.

(f) TIf the party with legal authority to implement the offset
project has been granted approval by ecology to list the offset
project before completing registration under WAC 173-446-055, the fol-
lowing attestation must be submitted: "I understand that before this
offset project applies to ecology for issuance of offset credits, the
party(ies) with legal authority to implement the offset project must
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complete registration per WAC 173-446-520(1). T understand that if the
party(ies) with legal authority to implement the offset project ap-
plies for issuance of offset credits before completion of registration
per WAC 173-446-055, ecology will decline to make a determination un-
der WAC 173-446-555(3) that the information submitted is complete or
that the greenhouse gas reductions meet the requirements of chapter
173-446 WAC, and therefore ecology will not issue offset credits for
the project."

(4) The attestations required by subsection (3) (b) of this sec-
tion must be provided to an offset project registry with the listing
information, if the offset project is being listed with an offset
project registry, or to ecology if the offset project is being listed
with ecology.

(5) Offset project listing information requirements. Before an
offset project can be publicly listed for an initial or renewed cred-
iting period, the offset project operator or authorized project desig-
nee must provide the listing information in the most recently adopted
version of the applicable compliance offset protocol for that offset
project type as set forth in WAC 173-446-505(3).

(6) Review of offset project listing information. Ecology and/or
the offset project registry, as applicable, will review the offset
project listing information submitted pursuant to subsection (5) of
this section for completeness.

(a) Notice of completeness for offset project listing informa-
tion. Within 30 calendar days of receiving complete and accurate list-
ing information as required by subsection (5) of this section, ecology
or the offset project registry, as applicable, will notify the offset
project operator or authorized project designee that the offset
project may be listed.

(b) If ecology or the offset project registry, as applicable, de-
termines that the information submitted is incomplete, inaccurate, or
that rejection of the listing information is otherwise required, ecol-
ogy or the offset project registry will notify the offset project op-
erator or authorized project designee of this determination within 30
calendar days of receiving the listing information from the offset
project operator or authorized project designee. The offset project
operator or authorized project designee may resubmit offset project
listing information.

(7) Timing for offset project listing in an initial crediting pe-
riod. The offset project operator or authorized project designee must
submit the information required by subsection (5) of this section to
ecology or an offset project registry, as applicable, according to the
following deadlines:

(a) No later than the date on which the offset project operator
or authorized project designee submits its required offset project da-
ta report for its first reporting period under a compliance offset
protocol to ecology or an offset project registry; and

(b) No later than one year after offset project commencement, or
no later than one year after meeting all of the requirements of this
section, whichever is later. If the offset project operator or author-
ized project designee does not submit the listing information for the
offset project to ecology or an offset project registry within one
year of offset project commencement, or within one year of meeting the
requirements of this section, whichever is later, the offset project
will be ineligible to be listed under a compliance offset protocol and
will not be issued registry offset credits or ecology offset credits.
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(8) Listing status of offset projects in an initial crediting pe-
riod. After the offset project operator or authorized project designee
submits the offset project for listing in an initial crediting period
and all required documentation, and ecology or the offset project reg-
istry has reviewed the offset project listing information for com-
pleteness, the offset project listing status will be labeled "Proposed
Project." If the offset project is not ultimately accepted for listing
by an offset project registry, the offset project operator or author-
ized project designee may request that ecology make a final determina-
tion as to whether the offset project meets the requirements to be
listed for an initial crediting period by the offset project registry.
Ecology may consult with the offset project registry before making
such a determination.

(9) Timing for offset project listing in a renewed crediting pe-
riod. The offset project operator or authorized project designee must
submit the information required by subsection (5) of this section for
purposes of listing the offset project for a renewed crediting period
to ecology or an offset project registry, as applicable, no earlier
than 18 months and no later than nine months before conclusion of the
initial crediting period or a previous renewed crediting period.

(10) Listing status of offset projects in a renewed crediting pe-
riod. After the offset project operator or authorized project designee
submits the offset project for listing in a renewed crediting period
and all required documentation, and ecology or the offset project reg-
istry has reviewed the offset project listing information for com-
pleteness, the offset project listing status will be labeled "Proposed
Renewal." The verification body must assess that the offset project
meets the additionality requirements set forth in WAC 173-446-510
(1) (c) and in the applicable compliance offset protocol as of the date
of the commencement of the renewed crediting period when conducting
offset verification services for the first reporting period of a re-
newed crediting period. If the offset project is not ultimately accep-
ted for listing by an offset project registry, the offset project op-
erator or authorized project designee may request that ecology make a
final determination as to whether the project meets the requirements
of this section to be listed for a renewed crediting period by the
offset project registry. Ecology may consult with the offset project
registry before making such a determination.

(11) Once ecology or an offset project registry approves an off-
set project for listing, the listing information is considered final,
and may not be changed unless the offset project operator changes dur-
ing the crediting period. If the offset project operator changes dur-
ing the crediting period, the new offset project operator or its au-
thorized project designee must submit updated listing information for
the information that pertains to the offset project operator and au-
thorized project designee, if applicable, to ecology within 30 calen-
dar days of the change.

(12) Limitations for crediting period renewals. A crediting peri-
od may be renewed if the offset project meets the requirements for ad-
ditionality set forth in WAC 173-446-510 (1) (c) and in the applicable
compliance offset protocol.

(a) The crediting period for offset projects that do not involve
sequestration may be renewed twice for the length of time identified
by the applicable compliance offset protocol.

(b) Offset projects that involve sequestration are not subject to
any renewal limits.
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(13) Transferring an offset project. If the offset project opera-
tor or authorized project designee transfers an offset project listed
with ecology to an offset project registry, or transfers a project
listed with an offset project registry to ecology or another offset
project registry:

(a) Ecology or the offset project registry that originally listed
the offset project must change the offset project listing status on
its registry system to "transferred project."”

(1) If the only action taken by the offset project operator or
the authorized project designee was to have the listing documentation
for the offset project approved by ecology or the original offset
project registry, ecology or the original offset project registry, as
applicable, must retain the information related to the offset project
on its website for the duration of one year before it can be removed
from the registry system.

(ii) If the listing documentation was only submitted by the off-
set project operator or authorized project designee, but not approved
by ecology or the original offset project registry, ecology or the
original offset project registry, as applicable, does not need to re-
tain the submitted listing documentation on its website.

(iii) If a verification body submitted an offset verification
statement for the offset project being transferred, ecology or the
original offset project registry, as applicable, must retain the in-
formation related to the offset project on its website for the dura-
tion of the offset project life.

(iv) Ecology or the new offset project registry, as applicable,
must retain the listing date and all listing information as approved
by ecology or the original offset project registry. If the offset
project has not undergone initial verification, the offset project
commencement date may change as a result of verification activities
only.

(b) The offset project operator or authorized project designee
must submit the original listing documentation reviewed and accepted
by ecology or the original offset project registry, as applicable,
pursuant to this section to ecology or the new offset project regis-
try, as applicable. The offset project operator or authorized project
designee may only make changes to the listing documentation if the
offset project operator changes during the crediting period pursuant
to subsection (11) of this section.

(c) The offset project operator or authorized project designee
may not transfer an offset project to ecology or another offset
project registry once a notice of offset verification services has
been submitted for a reporting period(s) or during the course of off-
set verification services for a reporting period(s). Once a notice of
offset verification services has been submitted, the offset verifica-
tion services must be completed for the applicable reporting period(s)
before the offset project operator or authorized project designee may
transfer the offset project to ecology or another offset project reg-
istry. Once the offset verification services are completed for the ap-
plicable reporting period(s), the offset project operator or author-
ized project designee may transfer the offset project to ecology or
another offset project registry.

(14) Limitations for listing forest offset projects. Once a for-
est offset project has been issued registry offset credits or ecology
offset credits, no other offset project may be ((Fisted)) registered
within the offset project boundary of the previous offset project un-
less the previous offset project was terminated due to an unintention-
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al reversal or otherwise specified in the applicable compliance offset
protocol.

(15) Modification or waiver of requirements for purposes of ag-
gregation. Ecology may elect to waive or modify listing requirements
in this section for offset projects that are grouped together for the
purposes of aggregation. Any proposed modifications or changes to the
procedures noted in this section must be approved in advance by ecolo-
gy and be documented in writing in a manner and format specified by
ecology.

AMENDATORY SECTION (Amending WSR 22-20-056, filed 9/29/22, effective
10/30/22)

WAC 173-446-530 Verification of GHG emission reductions and GHG
removal enhancements from offset projects. (1) General requirements.
An offset project operator or authorized project designee must obtain
the services of an ecology-accredited verification body for the purpo-
ses of verifying its offset project data reports.

(2) Schedule for verification of nonsequestration offset
projects.

(a) The verification of GHG emission reductions for nonsequestra-
tion offset projects that achieve greater than or equal to 25,000 met-
ric tons of GHG emission reductions must be performed on a reporting
period basis and cover the reporting period for which the most recent
offset project data report was submitted unless otherwise specified in
the applicable compliance offset protocol.

(b) For reporting periods in which an offset project data report
for a nonsequestration offset project shows that the offset project
achieved fewer than 25,000 metric tons of GHG emission reductions in a
reporting period, the offset project operator or authorized project
designee may choose to perform verification that covers two consecu-
tive reporting periods, even i1if the offset project produced greater
than or equal to 25,000 metric tons of GHG emission reductions for the
subsequent reporting period.

(c) If an offset project data report shows the offset project
achieved zero GHG emission reductions, the offset project operator or
authorized project designee may defer verification until the offset
project produces an offset project data report that no longer shows
the offset project achieved zero GHG emission reductions.

(3) Schedule for verification of sequestration offset projects.

(a) An initial wverification of GHG emission reductions and GHG
removal enhancements for all sequestration offset projects must be
performed following the first reporting period and cover one reporting
period.

(b) After the first reporting period, verification must be con-

ducted at ((Freast—erce—every s —years—andmay cover—up—to—Six—Frepeort—
rg—periods—feor—whiechoffsetprojecet—data reports—were——sSubmitted)) Lhe
interval described in the applicable offset protocol.

(c) After an initial verification with a positive offset verifi-
cation statement, reforestation offset projects and urban forest off-
set projects that meet the requirements of the applicable compliance
offset protocol may defer the second verification for 12 years, but
verification of offset project data reports must be performed at least

once every six years thereafter.
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(d) For offset projects that do not renew their crediting period,
verification must still be conducted at ((Freast—erece—every—six—years))
the interval described in the protocol for the remainder of the
project life. However, after a successful full offset verification of
an offset project data report indicating that actual on-site carbon
stocks (in MT COjye) are at least 10 percent greater than the actual

on-site carbon stocks reported in the final offset project data report
of the final crediting period that received a positive offset verifi-
cation statement, the next full offset verification service may be de-
ferred for 12 years.

(e) An offset project that has deferred verification for 12 years
must resume conducting a full verification at least once every six
years 1f it receives an adverse offset verification statement.

(4) Timing for submittal of offset verification statements to
ecology or an offset project registry.

(a) The verification body must issue one offset verification
statement for each offset project data report that it verifies for the
offset project operator or authorized project designee.

(b) Any offset verification statement must be received by ecology
or an offset project registry, as applicable, within 11 months after
the conclusion of the reporting period for which offset verification
services were performed, except for reporting periods for which veri-
fication is deferred in accordance with subsection (3) of this sec-
tion. If the offset verification statement is not submitted to ecology
or an offset project registry by this verification deadline, the GHG
emission reductions and GHG removal enhancements quantified and repor-
ted in the offset project data report are not eligible to be issued
ecology offset credits or registry offset credits.

AMENDATORY SECTION (Amending WSR 22-20-056, filed 9/29/22, effective
10/30/22)

WAC 173-446-550 Issuance of registry offset credits. (1) One
registry offset credit, which represents one metric ton of COye for a
direct GHG emission reduction or direct GHG removal enhancement, will
be issued pursuant to this section only if:

(a) An offset project registry has listed the offset project;

(b) The GHG emission reductions or GHG removal enhancements were
issued a positive offset or qualified positive offset verification
statement; and

(c) An offset project registry has received a positive offset or
qualified positive offset verification statement issued and attested
to by an ecology-accredited verification body for the offset project
data report for which registry offset credits would be issued.

(2) Within 45 calendar days of receiving a positive offset or
qualified positive offset verification statement, the offset project
registry will determine whether the information submitted is complete,
whether the GHG emission reductions and GHG removal enhancements meet
the requirements of this chapter and the applicable compliance offset
protocol, and whether the positive offset or qualified positive offset
verification statement meets the requirements WAC 173-446-535. The 45
day review period may be extended if corrections or clarifications to
project materials are requested by the offset project registry. Exten-—
sions must be approved by ecology.
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(3) Determination for timing and duration of initial crediting
periods for offset projects submitted through an offset project regis-
try.

(a) The initial crediting period will begin with the date that
the first verified GHG emission reductions and GHG removal enhance-
ments occur, according to the first positive offset or qualified posi-
tive offset verification statement that is received by an offset
project registry, unless otherwise specified in the applicable compli-
ance offset protocol.

(b) An early action offset project that transitioned pursuant to
the program for recognition of early action offset credits is consid-
ered to have begun its initial crediting period on the date that the
first verified GHG emission reductions and GHG removal enhancements
under the applicable compliance offset protocol took place according
to the first positive offset or qualified positive offset verification
statement that was received by the offset project registry.

(4) Determination for timing and duration of renewed crediting
for offset projects submitted through an offset project registry. A
renewed crediting period will begin the day after the conclusion of
the prior crediting period.

AMENDATORY SECTION (Amending WSR 22-20-056, filed 9/29/22, effective
10/30/22)

WAC 173-446-570 Forestry offset reversals. (1) For forest se-
questration projects, a portion of ecology offset credits issued to
the offset project operator will be placed by ecology into the forest
buffer account.

(a) The number of ecology offset credits that must be placed in
the forest buffer account shall be determined as set forth in the ap-
plicable version of the compliance offset protocol.

(b) Ecology offset credits will be transferred to the forest buf-
fer account by ecology at the time of ecology offset credit registra-
tion under WAC 173-446-565.

(c) If a forest offset project is originally listed by an offset
project registry, an equal number of registry offset credits must be
removed or canceled by the offset project registry, such that those
registry offset credits are no longer available for use in transac-
tions on the offset project registry system, and issued by ecology for
placement in the forest buffer account.

(d) The ecology offset credits placed into the forest buffer ac-
count must correspond to the reporting period for which the ecology
offset credits are issued.

(2) Unintentional reversals. If there has been an unintentional
reversal, the offset project operator or authorized project designee
must provide written notification of the reversal to ecology ((e¥))
and the offset project registry, ((as—apptieabltes)) and provide an ex-
planation of the nature of the unintentional reversal within ((36—ead—

aear—days—ef—=+ts)) six months of its occurrence. An offset project
operator is not in violation of this requirement if ecology determines
that the violation could not have been discovered earlier with reason-
able diligence by the offset project operator and the offset project
operator reported promptly upon discovery.

(a) In the event of an unintentional reversal, the offset project
operator or authorized project designee shall provide in writing to
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ecology or the offset project registry, as applicable, a completed
verified estimate of current carbon stocks within the offset project
boundary within ((23)) 24 months of ((the—disecovery—of—the—uninten—
tionrat—reversat)) notification of the reversal to ecology and the off-
set project registry. Exceptions to this timing may be made if ecology
agrees that an extension is warranted, for example, if carbon stocks
have not stabilized.

To determine the verified estimate of current carbon stocks, a
full offset verification must be conducted, including a site visit.
The verified estimate may be submitted as a separate offset verifica-
tion service, or incorporated into a chapter of the detailed verifica-
tion report prepared under WAC 173-446-535 (4) (e) (iii) when offset
verification services are conducted for an offset project data report.

(b) After an unintentional reversal, the offset project operator
or authorized project designee does not need to submit an offset
project data report until the required verified estimate of current
carbon stocks within the offset project boundary is completed.

(c) If ecology determines that there has been an unintentional
reversal, and ecology offset credits have been issued to the offset
project, ecology will retire a number of those ecology offset credits
from the forest buffer account. Ecology will retire the number of
ecology offset credits equal to the number of metric tons COye re-
versed for all reporting periods.

(3) Intentional reversals. Requirements for intentional reversals
are as follows:

(a) If an intentional reversal occurs, the offset project opera-
tor or authorized project designee shall, within 30 calendar days of
the intentional reversal:

(i) Provide notice, in writing, to ecology ((e¥)) and the offset
project registry((—as—apptieabtes)) of the intentional reversal;
((ardg))

(1ii) Provide a written description and explanation of the nature
of the intentional reversal to ecology ((e¥)) and the offset project
registry ( (—as—apptiecabte)); and

(iii) Tf ecology or the project registry determines that an in-
tentional reversal has occurred, ecology or the project registry shall
deliver written notice to the project operator. Within 30 days of re-
ceiving the intentional reversal notice from the project registry or
ecology, the project operator must provide a written description and
explanation of the reversal to ecology.

(b) Within one year of the occurrence of an intentional reversal,
the offset project operator or authorized project designee shall sub-
mit to ecology or the offset project registry, as applicable, a com-
pleted verified estimate of current carbon stocks within the offset

project boundary.
T A + g + o £ o A ot a4~ £ N1 n+ PNE N SN at ol ~
1 A8 C [ S ) ) g Ay CIT A\ [ S S S A8 o C LTI T A\ - |2 U R S ITC CaLTIOUTT QL—\J\./J\Q, (=8
£.-717 e N T = L i o Y oAy s A N IR [ I P R tzd a4+
Ji S U R S A\ S Sy ) C A\ [ S S S S WY @ N WS S N i § TS T Ny CUUTTUT T T \.4., _LLl\./_LLA\.A._LLl\j (=9 o LT VIS LT T
T troed £4 A P e masz P S R I PP Lot <zop £~
1 1TT A\ [ S S S A8 o C LTI T J.Llu_y Ny o AT 1T T A8 & ye) (=9 [=] t/LaLJ_LaLL_ LSO L= A\ [ SN N S WY @ §
+ 1 PP ENE e o RN PV IR NN S NP N S~ I SN N SN RN N £ + 1 ot~ 1 A xroaa £ 4
C I UTT [=] [ S Vg i Q, A\ - _LLl\./\JJ_t/UJ_LaLL_ A8 LT T (=9 \./LJ.L;LBL_ - A\ - CIT A8 CO 1T A8 A\ i S S S

sz £ o~ o P o Yz a o~ o o o S A ~ 4 = v o £ £ PN | ~ 4 AN+ +
\4 [ S N S S WY @ R U N i =) [ SV N =) (& g = CUTITIOOTU T T A8 [ S N IT |\ S e ) T t/J_U_J = C A CTTE -
perts))

(i) The verified estimate may be a desk review verification, un-
less:

(A) A reqularly scheduled site visit verification coincides with
the vear of the reversal.
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(B) The loss represents 35 percent or more of the previous year's
on-site carbon stocks or peak carbon stocks in all previous years of
the carbon project.

(ii) The verified estimate may be submitted as part of a separate
offset verification services, or incorporated into a chapter of the
detailed verification report prepared under WAC 173-446-535
(4) (e) (ii1i) when offset verification services are conducted for an
offset project data report.

(c) If an intentional reversal occurs from a forest offset
project, and ecology offset credits have been issued to the offset
project, the current or most recent (in the case of an offset project
after the final crediting period) forest owner(s) must submit to ecol-
ogy for placement in the retirement account a number of valid ecology
offset credits or other approved compliance instruments within six
months of notification by ecology. The forest owner (s) must turn in
the number of such valid compliance instruments equal to the number of
metric tons COjye reversed for all reporting periods.

(d) Notification by ecology of the requirement to submit compli-
ance instruments under (c) of this subsection will occur after the
verified estimate of carbon stocks has been submitted to ecology, or
after one year has elapsed since the occurrence of the reversal if the
offset project operator or authorized project designee fails to submit
the verified estimate of carbon stocks.

(e) If the forest owner(s) fails to submit the required number of
valid ecology offset credits or other approved compliance instruments
to ecology within six months of notification by ecology under (d) of
this subsection, ecology will retire a number of ecology offset cred-
its equal to the difference between the number of metric tons of COje
determined pursuant to this section and the number of retired approved
compliance instruments from the forest buffer account, and the forest
owner (s) will be subject to enforcement action under WAC 173-446-610.
FEach ecology offset credit retired from the forest buffer account pur-
suant to this subsection will constitute a separate violation.

(f) Early project terminations. If a project termination, as de-
fined in the applicable compliance offset protocol, occurs to a forest
offset project, and ecology offset credits have been issued to the
offset project, the current or most recent (in the case of an offset
project after the final crediting period), forest owner(s) must submit
to ecology for placement in the retirement account the number of wvalid
ecology offset credits or other approved compliance instruments equal
to the number of ecology offset credits issued to the offset project
for each reporting period, except for improved forest management for-
est offset projects. If the project is an improved forest management
forest offset project, the number of metric tons COye reversed must be
multiplied by the compensation rate in the applicable compliance off-
set protocol.

(1) Ecology will notify the forest owner(s) of how many ecology
offset credits must be replaced with valid compliance instruments.

(ii) The forest owner (s) must submit to ecology for placement in
the retirement account a valid ecology offset credit or another ap-
proved compliance instrument for each ecology offset credit required
to be replaced within six months of ecology's retirement.

(iii) If the forest owner(s) fails to submit the required number
of valid ecology offset credits or other approved compliance instru-
ments to ecology within six months of ecology's notification, ecology
will retire the number of ecology offset credits equal to the differ-
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ence between the number of metric tons of COye determined pursuant to
this section and the number of retired approved compliance instruments
from the forest buffer account, and the forest owner(s) will be sub-
ject to enforcement action under WAC 173-446-610. Each ecology offset
credit retired from the forest buffer account pursuant to this subsec-
tion will constitute a separate violation.

(4) Computational reversals. Computational reversals include re-
versals that occur as a result of required protocol calculations. Con-
fidence deductions and accounting for secondary effects may cause a
computational reversal under certain circumstances, such as slower
than anticipated forest growth. These types of reversals, which are
not directly related to on-the-ground activities, but which nonethe-
less result in a situation in which the project has been overcredited,
must be compensated by the forest owner(s). Requirements for computa-
tional reversals are as follows:

(a) TIf a computational reversal has been identified during annual
monitoring, the offset project operator must give written notice to
ecology and the project registry within 30 days of identifying the re-
versal.

(b) Alternatively, if the ecology or the project registry deter-
mines that a computational reversal has occurred, it shall deliver
written notice to the project operator.

(c) Within one year of the occurrence of a computational rever-—
sal, the offset project operator or authorized project designee shall
submit to ecology and the offset project registry a completed verified
estimate of current carbon stocks within the offset project boundary.
The verified estimate may be a desk review verification, unless a reg-
ularly scheduled site visit verification coincides with the year of
the computational reversal.

(5) Disposition of forest sequestration projects after a rever-
sal. If an unintentional, computational, or intentional reversal low-
ers the forest offset project's actual standing live carbon stocks be-
low its project baseline standing live carbon stocks, the forest off-
set project will be terminated by ecology or the offset project regis-
try, as applicable.

(a) If the forest offset project is terminated due to an uninten-
tional reversal, ecology will retire from the forest buffer account
the number of ecology offset credits equal to the total number of
ecology offset credits issued pursuant to WAC 173-446-555.

(b) If the forest offset project is terminated due to an uninten-
tional reversal, another offset project may be subsequently initiated
and submitted to ecology or an offset project registry for listing
within the same offset project boundary.

(c) If the forest offset project has experienced an unintentional
reversal and its actual standing live carbon stocks are still above
the approved baseline levels, it may continue without termination as
long as the unintentional reversal has been compensated by the forest
buffer account pursuant to subsection (2) (b) of this section. The off-
set project operator or authorized project designee must continue con-
tributing to the forest buffer account in future years.

(d) If the forest offset project is terminated due to any reason
except an unintentional reversal, new offset projects may not be ini-
tiated within the same offset project boundary, unless otherwise
specified in the applicable compliance offset protocol.

((#5)F)) (6) Change of forest owner or offset project operator.
When a forest owner or offset project operator changes, whether by
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merger, acquisition, or any other means, the successor forest owner or
offset project operator, after the change in ownership, as applicable,
is expressly liable for all obligations of the predecessor forest own-
er or offset project operator to submit compliance instruments under
this chapter. For the avoidance of doubt, this obligation of the suc-
cessor forest owner or offset project operator, as applicable, con-
sists of the difference between the number of metric tons of COye de-
termined pursuant to this section and the number of valid ecology off-
set credits or other approved compliance instruments submitted by the
predecessor forest owner.

AMENDATORY SECTION (Amending WSR 22-20-056, filed 9/29/22, effective
10/30/22)

WAC 173-446-590 Offset project registry requirements. (1) The
offset project registry shall use compliance offset protocols approved
pursuant to the requirements of this section to determine whether an
offset project may be listed with the offset project registry for is-
suance of registry offset credits. The offset project registry may
list projects under noncompliance offset protocols, but must make it
clear that any GHG emission reductions and GHG removal enhancements
achieved under those protocols are not eligible to be issued registry
offset credits or ecology offset credits.

(2) The offset project registry must make the following informa-
tion publicly available and provide notice to ecology for each offset
project developed under a compliance offset protocol:

(a) Within 10 business days of the offset project listing re-
quirements being deemed complete:

(i) Offset project name;

(ii) Offset project location;

(iii) Offset project operator and, if applicable, the authorized
project designee;

(iv) Type of offset project;

(v) Name and date of the compliance offset protocol used by the
offset project;

(vi) Date of offset project listing submittal and offset project;

(vii) Commencement date; and

(viii) Identification of whether the offset project is in an ini-
tial or renewed crediting period;

(b) Within 10 business days of the offset project registry making
a determination of registry offset credit issuance:

(1) reporting period verified project baseline emissions;

(1i) reporting period verified GHG emission reductions and GHG
removal enhancements achieved by the offset project;

(iii) The unique serial numbers of registry offset credits issued
to the offset project for the applicable offset project data report;

(iv) Total verified GHG emission reductions and GHG removal en-
hancements for the offset project by reporting period for when an off-
set project data report was submitted;

(v) The final offset project data report for each reporting peri-
od; and

(vi) Offset verification statement for each year the offset
project data report was verified; and

Certified on 1/29/2026 [ 167 ] WSR Issue 26-03 - Proposed



Washington State Register, Issue 26-03 WSR 26-03-095

(c) Clear identification of which offset projects are listed and
submitting offset project data reports using compliance offset proto-
cols. Once an offset project registry has approved a project listing,
the offset project registry must continue to list the offset project
but may update the project listing status to "inactive" if the project
has not been issued any registry offset credits or ecology offset
credits or may update the listing status to "terminated"™ if the
project has been issued any registry offset credits or ecology offset
credits. The offset project registry may update the listing status to
"inactive" or "terminated" if any of the following circumstances ex-
ist:

(1) The offset project has missed the 28-month reporting dead-
line;

(ii) The offset project has missed the deadline for continuous
reporting;

(iii) The offset project terminates; or

(iv) The offset project operator submits a letter to the offset
project registry stating that it no longer intends to pursue registry
offset credit issuance for this project. The letter must be signed by
the offset project operator's primary or alternate account representa-
tive and must include the following:

(A) Offset project operator name;

(B) Offset project name and both ecology and offset project reg-
istry identification numbers;

(C) Name and date of the compliance offset protocol used by the
offset project;

(D) Date on which the offset project registry approved the list-
ing;

(E) Indication that the offset project operator will no longer
pursue any registry offset credits for the project;

(F) Request to change the project status to "inactive" or "termi-
nated"; and

(G) Signature, printed name, title, and date signed.

(d) When an offset project registry updates the listing status to
"inactive" or "terminated," the offset project registry must make pub-
licly available a copy of the letter or must make publicly available a
memo authored by the offset project registry explaining the change of
status. The memo must include the following:

(1) Offset project operator name and (offset credit registry)
identification number;

(ii) Offset project name and both ecology and offset project reg-
istry identification numbers;

(iii) Name and date of the compliance offset protocol used by the
offset project;

(iv) Date on which the offset project registry approved the list-
ing;

(v) Indication of the deadline(s) missed; and

(vi) Date on which the offset project registry has updated the
status to "inactive" or "terminated."

(e) An offset project registry may update an offset project's
listing status to "completed" if:

(1) Ecology offset credits have been issued for the offset
project;

(ii) No further ecology offset credits will be issued to the
project;
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(iii) The project may no longer undergo offset verification serv-
ices that could reduce the invalidation period for any ecology offset
credits from eight years to three years;

(iv) The project is no longer required to monitor, report, and
verify the permanence of its GHG emission reductions or GHG removal
enhancements; and

(v) The end of the project life has been reached as defined in
the compliance offset protocols, if applicable.

(f) An offset project registry may update an offset project's
listing status to "monitored"™ if:

(1) Ecology offset credits have been issued for the offset
project;

(ii) No further ecology offset credits will be issued to the
project; and

(iii) The project is still required to monitor, report, and veri-
fy the permanence of its GHG emission reductions or GHG removal en-—
hancements.

(3) Conflict of interest review by offset project registries. The
offset project registry must apply the conflict of interest require-
ments in WAC 173-466-545 when making a conflict of interest determina-
tion for a verification body proposing to conduct offset verification
services. The offset project registry must review and make sure the
conflict of interest submittal is complete. When an offset project op-
erator or authorized project designee submits its information to ecol-
ogy, the offset project registry must provide ecology with the infor-
mation and attestation within 15 calendar days.

(4) The offset project registry may provide guidance to offset
project operators, authorized project designees, or offset verifiers
for offset projects using a compliance offset protocol, if there is no
clear requirement for the topic in the applicable compliance offset
protocol, this chapter, or an ecology guidance document, after con-
sulting and coordinating with ecology.

(a) An offset project registry must maintain all correspondence
and records of communication with an offset project operator, author-
ized project designee, or offset verifier when providing clarifica-
tions or guidance for an offset project using a compliance offset pro-
tocol.

(b) Before providing such guidance, the offset project registry
may request ecology to provide clarification on the topic.

(c) Any offset project operator or authorized project designee
requests for clarifications or guidance must be documented and the
offset project registry response must be submitted on an ongoing
monthly basis to ecology beginning with the date of approval as an
offset project registry.

(5) The offset project registry must audit at least 10 percent of
the annual full offset verifications developed for offset projects us-
ing a compliance offset protocol.

(a) The audit must include the following checks:

(1) Attendance with the offset verification team on the offset
project site visit;

(ii) In-person or conference call attendance for the first offset
verification team and offset project operator or authorized project
designee meeting;

(iii) In-person or conference call attendance to the last meeting
or discussion between the offset verification team and offset project
operator or authorized project designee;
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(iv) Documentation of any findings during the audit that cause
the offset project registry to provide guidance to, or require correc-
tive action with, the offset verification team, including a list of
issues noted during the audit and how those were resolved;

(v) A review of the detailed verification report and sampling
plan to ensure that it meets the minimum requirements and documenta-
tion of any discrepancies found during the review; and

(vi) An investigative review of the conflict of interest assess-
ment provided by the verification body, which includes the following:

(A) Discussions with the lead verifier, the verification body of-
ficer or staff person most knowledgeable about the conflict of inter-
est self-evaluation, and the offset project operator or authorized
project designee to confirm the information on the conflict of inter-
est self-assessment form is true, accurate, and complete;

(B) An internet-based search to ascertain the existence of any
previous relationship between the verification body and the offset
project operator or authorized project designee, and if so the nature
and extent; and

(C) Any other follow up by the offset project registry to have
reasonable assurance that the information provided on the conflict of
interest assessment form is true, accurate, and complete.

(b) All information related to audits of offset projects devel-
oped using a compliance offset protocol must be provided to ecology
within 10 calendar days of an ecology request.

(c) The audits must be selected to provide a representative sam-
pling of geographic locations of all offset projects, representative
sampling of verification bodies, representative sampling of lead veri-
fiers, representative sampling of offset project types, and represen-
tative sampling of offset projects by size.

(d) The offset project registry must provide an annual report to
ecology by January 31lst for its previous year's audit program of off-
set projects developed using compliance offset protocols that in-
cludes:

(i) A list of all offset projects audited;

(ii) Locations of all offset projects audited;

(iii) Verification bodies associated with each offset project and
names of offset verification team members;

(iv) Dates of site wvisits;

(v) Offset project registry staff that conducted the audit; and

(vi) Audit findings as required in this section.

(6) The offset project registry must review each detailed verifi-
cation report for completeness and accuracy and to ensure it meets the
requirements before accepting the associated offset verification
statement for the offset project data report and issuing registry off-
set credits. The offset project registry must maintain a log of all
issues raised during its review of a detailed verification report and
the corresponding offset project data report and offset verification
statement and how the issues were resolved. Within three business days
of issuing registry offset credits, the offset project registry must
provide the following to ecology:

(a) The attestations required in this section and any in the ap-
plicable compliance offset protocol;

(b) The final offset project data reports submitted to an offset
project registry;

(c) The final offset verification statements; and

(d) The offset project registry's log of all issues raised during
its review.
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(7) The offset project registry must provide all information in
its possession, custody, or control related to a listed offset project
under a compliance offset protocol within 10 calendar days of request
by ecology.

(8) The offset project registry must make its staff and all in-
formation related to listed offset projects under compliance offset
protocols by the offset project registry available to ecology during
any audits or oversight activities initiated by ecology to ensure the
requirements of this section are being carried out as required by this
chapter.

(9) The offset project registry must remove or cancel any regis-
try offset credits issued for an offset project using a compliance
offset protocol, such that the registry offset credits are no longer
available for transaction on the offset project registry system, once
notified by ecology that the offset project is eligible to be issued
ecology offset credits.

(10) The offset project registry must provide an annual report by
January 31st of the previous year's offset projects that are listed
using a compliance offset protocol. The report must contain the name
of the offset project, type of offset project and applicable compli-
ance offset protocol, name of offset project operator or authorized
project designee, location of offset project, status of offset
project, associated verification body, crediting period, amount of any
registry offset credits issued to date, amount of any registry offset
credits retired or canceled for the offset project by the offset
project registry to date.

(11) The offset project registry may choose to offer insurance or
other products to cover the risk of invalidation of ecology offset
credits, but purchase or use of the insurance or other invalidation
risk mechanisms will be optional for all parties involved with regis-
try offset credits and ecology offset credit transactions.

(12) Within 10 business days of first receiving an offset project
data report to meet the reporting deadline pursuant to WAC 173-446-525
(5) (b), an offset project registry must provide ecology a copy of the
offset project data report and confirm the date on which the offset
project data report was submitted to the offset project registry.

(13) All information submitted, and correspondence related to,
listed offset projects under compliance offset protocols by the offset
project registry must be maintained by the offset project registry for
a minimum of 15 years.

AMENDATORY SECTION (Amending WSR 22-20-056, filed 9/29/22, effective
10/30/22)

WAC 173-446-595 Direct environmental benefits in the state. (1)
Except as specified in subsection (4) of this section, offset projects
that are located within the state of Washington, or that reduce or
avoid GHG emissions that would otherwise occur within the state of
Washington, are presumed to provide direct environmental benefits in
the state.

(2) For any offset project located outside the state of Washing-
ton, the offset project operator or authorized project designee may
request a determination by ecology of whether the offset project pro-
vides direct environmental benefits in the state.
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(a) Such a determination must be based on a showing that the off-
set project or offset project type provides for either:

(1) The reduction or avoidance of emissions of any air pollutant
that is not credited pursuant to the applicable compliance offset pro-
tocol in the state of Washington; or

(ii) A reduction or avoidance of any pollutant that is not credi-
ted pursuant to the applicable compliance offset protocol that could
have an adverse impact on waters of the state of Washington.

(b) To support a request for such a determination, the offset
project operator or authorized project designee may submit the follow-
ing information to ecology:

(1) Scientific, peer-reviewed information or reports demonstrat-
ing that the offset project or offset project type results in this
type of reduction or avoidance of any pollutant in the state of Wash-
ington;

(ii) Governmental reports from local, regional, state, or nation-
al environmental, health, or energy agencies, or multinational bodies
(such as the intergovernmental panel on climate change) demonstrating
that the offset project or offset project type results in this type of
reduction or avoidance of any pollutant in the state of Washington; or

(iii) Monitoring or other analytical data demonstrating that the
offset project or offset project type results in this type of reduc-
tion or avoidance of any pollutant in the state of Washington.

(c) Ecology may require additional information from the offset
proiject operator or authorized project designee at any time throughout
the 1ife of the project to verify that the specific actions, practi-
ces, or conditions on which this determination has been made remain in
effect throughout the duration of the project.

(3) New offset projects. In order to be eligible to demonstrate
that a new offset project located outside the state of Washington pro-
vides direct environmental benefits in the state, the offset project
operator or authorized project designee shall submit all relevant ma-
terials listed in subsection (2) (b) of this section along with or pri-
or to the first reporting period offset project data report.

(4) Offset projects listed after January 1, 2027, must be consis-
tent with offset protocols adopted by the department in order to re-
ceive a designation of providing direct environmental benefits to the
state.
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