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PROPOSED RULES
BOARD OF INDUSTRIAL

INSURANCE APPEALS
[Filed May 3, 2021, 4:39 p.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1).

Title of Rule and Other Identifying Information: Chapter 263-12
WAC, Practice and procedure (before the board of industrial insurance
appeals) .

Hearing Location(s): On July 7, 2021, at 9:30 a.m., virtual or
telephonic hearing only. Please use your computer or mobile app to
join on Zoom https://zoom.us/7j/93778043147, or call in (audio only)
253-215-8782, Meeting ID 937 7804 3147.

Date of Intended Adoption: July 8, 2021.

Submit Written Comments to: David Threedy, P.O. Box 42401, Olym-
pia, WA, email Dave.Threedy@biia.wa.gov, fax 855-586-5611, by 5 p.m.,
on July 7, 2021.

Assistance for Persons with Disabilities: Contact Robert Krabill,
phone 360-753-6823, fax 885-586-5611, TTY 800-833-6388, website
www.biia.wa.gov, by June 28, 2021.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Housekeeping: WAC 263-12-015,
263-12-01501, 263-12-020, 263-12-045, 263-12-118, 263-12-170,
263-12-195. The working job title of the executive secretary has been
changed to chief legal officer. These amendments will align our rules
with this change.

WAC 263-12-020, the rule with regard to who may represent a party
is updated to reflect that a corporate officer of an employer may rep-
resent the employer.

WAC 263-12-045, amendment to the existing rule on appointing pro
tem industrial appeal judges to reflect pro tem judges can be appoin-
ted to respond to increases in workloads in addition to the reasons
already stated in the rule.

WAC 263-12-052, change the name to claim resolution settlement
agreements and relax the requirements to include certain statements in
the agreement so long as the agreement otherwise reflects conformance
with the various requirements of the statute. Address the disposition
of active appeals by stay and dismissal upon the expiration of the
revocation period unless other disposition of the appeal is specified
by the agreement.

WAC 263-12-053, a new rule permitting amendments of agreements
without the need to refile.

WAC 263-12-091, amendments regarding filing of affidavits of
prejudice in order to remove reference to RCW 4.12.050 concerning dis-
qualification and to allow the filing of an affidavit of prejudice if
an appeal is assigned to a new industrial appeals judge for the writ-
ing of the proposed decision and order.

WAC 263-12-097, clarifies that the recent civil rule changes to
use of team interpreters does not apply to proceedings at the board.

WAC 263-12-117, removes the requirement that a paper copy of the
deposition transcript be filed in addition to the electronic copy.

Reasons Supporting Proposal: WAC 263-12-015, 263-12-01501,
263-12-020, 263-12-045, 263-12-118, 263-12-170, 263-12-195. The work-
ing job title of the executive secretary has been changed to chief le-
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gal officer. The changes are necessary to align various rule require-
ments with this change of job title.

WAC 263-12-020, rule is updated to allow corporate officers to
represent the corporate employer.

WAC 263-12-045, allows appointment of pro tem judges if needed to
address fluctuations in workload.

WAC 263-12-052, in response to recent legislation, changes the
name to claim resolution settlement agreements. The amendments also
relax the requirements to include certain statements in the agreement
so long as the agreement otherwise reflects conformance with the vari-
ous requirements of the statute. Address the disposition of active ap-
peals by stay and dismissal upon the expiration of the revocation pe-
riod unless other disposition of the appeal is specified by the agree-
ment.

WAC 263-12-053, allows parties to amend agreements quickly saving
time and expense of having to refile.

WAC 263-12-091, needed to update requirements of filing of affi-
davits of prejudice in order to remove reference to RCW 4.12.050 con-
cerning disqualification and to allow the filing of an affidavit of
prejudice if an appeal is assigned to a new industrial appeals judge
for the writing of the proposed decision and order.

WAC 263-12-097, clarifies that the recent civil rule changes re-
garding use of team interpreters does not apply to proceedings at the
board.

WAC 263-12-117, removes the requirement that a paper copy of the
deposition transcript be filed in addition to the electronic copy. Pa-
per copies are no longer needed due to electronic appeal record.

Statutory Authority for Adoption: RCW 51.52.020.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Board of industrial insurance appeals, govern-
mental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: David E. Threedy, Olympia, 360-753-6823.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
These are procedural rules relating to procedures, practices, or re-
quirements relating to agency rules. There are no significant legisla-
tive rules proposed.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules only correct typo-
graphical errors, make address or name changes, or clarify
language of a rule without changing its effect; and rules
adopt, amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or related
process requirement for applying to an agency for a license
or permit.

April 27, 2021
David E. Threedy
Executive Secretary
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OTS-3031.1

AMENDATORY SECTION (Amending WSR 98-20-109, filed 10/7/98, effective
11/7/98)

WAC 263-12-015 Administration and organization. (1) Composition
of the board. The board is an independent agency of the state of Wash-
ington composed of three members appointed by the governor. One member
is a representative of workers, one member is a representative of em-
ployers, and the chairperson, who must be an active member of the
Washington State Bar, is the representative of the public.

(2) Location of the board. The headguarters, and principal office
of the board, is located at 2430 Chandler Ct. S.W., P.O. Box 42401, in
Olympia, Washington 98504-2401.

(3) Customary office hours. The customary office hours of the
board shall be from 8 a.m. to 5 p.m., Monday through Friday, excluding
legal holidays.

(4) Formal board meetings. The board shall meet in formal session
at its headquarters in Olympia, Washington at 9 a.m. on the first
Tuesday of each month, and at such other times and places as the board
may deem necessary, subject to 24-hour notice as required by law.

(5) Staff organization.

(a) The board's headquarters in Olympia is staffed with execu-
tive, administrative and clerical personnel.

(b) The board has a staff of industrial appeals judges who travel
throughout the state in the performance of their duties and who have
their offices in Olympia and in other areas of the state as is deemed
necessary for efficient and cost effective handling of agency busi-
ness.

(c) The office of the ((exeewtive seeretary)) chief legal officer
of the board is located at the headquarters and principal office of
the board.

[Statutory Authority: RCW 51.52.020. WSR 98-20-109, § 263-12-015,
filed 10/7/98, effective 11/7/98; WSR 95-02-065, § 263-12-015, filed
1/3/95, effective 2/3/95; WSR 91-13-038, § 263-12-015, filed 6/14/91,
effective 7/15/91. Statutory Authority: RCW 51.52.104, 51.52.020 and
chapters 51.48 and 42.17 RCW. WSR 86-03-021 (Order 20), § 263-12-015,
filed 1/10/86. Statutory Authority: RCW 51.52.020. WSR 84-02-024 (Or-
der 15), § 263-12-015, filed 12/29/83. Statutory Authority: RCW
51.41.060(4) and 51.52.020. WSR 83-01-001 (Order 12), § 263-12-015,
filed 12/2/82. Statutory Authority: RCW 51.52.020. WSR 82-03-031 (Or-
der 11), § 263-12-015, filed 1/18/82; Order 10, § 263-12-015, filed
4/5/76; Order 7, § 263-12-015, filed 4/4/75; Order 4, § 263-12-015,
filed 6/9/72; General Order 2, § 2, filed 6/12/63; General Order 1, §
2, filed 3/23/60; General Order 3, Subsection 4, filed 10/29/65. For-
merly WAC 296-12-015.]

AMENDATORY SECTION (Amending WSR 18-24-123, filed 12/5/18, effective
1/5/19)

WAC 263-12-01501 Communications and filing with the board. (1)
Where to file communications with the board. Except as provided else-
where in this section all written communications shall be filed with
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the board at its headquarters in Olympia, Washington. With written
permission of the industrial appeals judge assigned to an appeal, dep-
ositions, witness confirmations, motions (other than motions for stay
filed pursuant to RCW 51.52.050), briefs, stipulations, agreements,
and general correspondence may be filed in the appropriate regional
board facilities located in Tacoma, Spokane, or Seattle.

(2) Methods of filing. Unless otherwise provided by statute or
these rules any written communication may be filed with the board by
using one of four methods: Personally, by mail, by telephone facsim-
ile, or by electronic filing. Failure of a party to comply with the
filing methods selected by the party for use under this section, or as
otherwise set forth in these rules or statute for filing written com-
munications may prevent consideration of a document.

(a) Filing personally. The filing of a written communication with
the board personally is accomplished by delivering the written commu-
nication to an employee of the board at the board's headgquarters in
Olympia during customary office hours.

(b) Filing by mail. The filing of a written communication with
the board is accomplished by mail when the written communication is
deposited in the United States mail, properly addressed to the board's
headquarters in Olympia and with postage prepaid. Where a statute or
rule imposes a time limitation for filing the written communication,
the party filing the same should include a certification demonstrating
the date filing was perfected as provided under this subsection. Un-
less evidence is presented to the contrary, the date of the United
States postal service postmark shall be presumed to be the date the
written communication was mailed to the board.

(c) Filing by telephone facsimile.

(1) The filing of a written communication with the board by tele-
phone facsimile is accomplished when a legible copy of the written
communication is reproduced on the board's telephone facsimile equip-
ment during the board's customary office hours. All facsimile communi-
cations must be filed with the board via fax numbers listed on the
board's web site.

(ii) The hours of staffing of the board's telephone facsimile
equipment are the board's customary office hours. Documents sent by
facsimile communication comments outside of the board's customary of-
fice hours will be deemed filed on the board's next business day.

(iii) Any written communication filed with the board by telephone
facsimile should be preceded by a cover page identifying the party
making the transmission, listing the address, telephone and telephone
facsimile number of such party, referencing the appeal to which the
written communication relates, and indicating the date of, and the to-
tal number of pages included in, such transmission. A separate trans-
mission must be used for each appeal. Transmissions containing more
than one docket number will be rejected and filing will not be accom-
plished, unless the multiple docket numbers have been previously con-
solidated by the board.

(iv) The party attempting to file a written communication by tel-
ephone facsimile bears the risk that the written communication will
not be received or legibly printed on the board's telephone facsimile
equipment due to error in the operation or failure of the egquipment
being utilized by either the party or the board.

(v) The board may require a party to file an original of any
document previously filed by telephone facsimile.

(d) Electronic filing. Electronic filing is accomplished by using
the electronic filing link on the board's web site. Communication sent
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by email will not constitute or accomplish filing. Communication filed
using the board's web site outside of the board's customary office
hours will be deemed filed on the board's next business day. A sepa-
rate transmission must be used for each appeal. Transmissions contain-
ing more than one docket number will be rejected and filing will not
be accomplished, unless the multiple docket numbers have been previ-
ously consolidated by the board.

(3) Electronic filing of a notice of appeal. A notice of appeal
may be filed electronically when using the appropriate form for elec-
tronic filing of appeals as provided on the board's web site. An elec-
tronic notice of appeal is filed when it is received by the board's
designated computer during the board's customary office hours pursuant
to WAC 263-12-015. Appeals received via the board's web site outside
of the board's customary office hours will be deemed filed on the
board's next business day. The board will issue confirmation to the
filing party that an electronic notice of appeal has been received.
The board may reject a notice of appeal that fails to comply with the
board's filing requirements. The board will notify the filing party of
the rejection.

(4) Electronic filing of application for approval of claim reso-
lution structured settlement agreement. An application for approval of
claim resolution structured settlement agreement must be filed elec-
tronically using the form for electronic filing of applications for
approval of claim resolution structured settlement agreement as provi-
ded on the board's web site. An electronic application for approval of
claim resolution structured settlement agreement is filed when re-
ceived by the board's designated computer during the board's customary
office hours pursuant to WAC 263-12-015. Applications received by the
board via the board's web site outside of the board's customary office
hours will be deemed filed on the board's next business day. The board
will issue confirmation to the filing party that an electronic appli-
cation for approval of claim resolution structured settlement agree-
ment has been received. An electronic copy of the signed agreement for
claim resolution structured settlement agreement must be submitted as
an attachment to the application for approval. The board will reject
an application for approval of claim resolution structured settlement
agreement that fails to comply with the board's filing requirements.
The board will notify the filing party of the rejection.

(5) Sending written communication. All correspondence or written
communication filed with the board pertaining to a particular case,
before the entry of a proposed decision and order, should be sent to
the attention of the industrial appeals judge assigned to the case.
Interlocutory appeals should be sent to the attention of the chief in-
dustrial appeals judge. In all other instances, written communications
shall be directed to the ((exeewtiveseeretary)) chief legal officer
of the board.

(6) Form requirements. Any written communications with the board
concerning an appeal should reference the docket number assigned by
the board to the appeal, if known. Copies of any written communica-
tions filed with the board shall be served on all other parties or
their representatives of record, and the original shall demonstrate
compliance with the requirement to serve all parties. All written com-
munications with the board shall be on paper 8 1/2" x 11" in size.

[Statutory Authority: RCW 51.52.020. WSR 18-24-123, § 263-12-01501,
filed 12/5/18, effective 1/5/19; WSR 17-24-121, § 263-12-01501, filed
12/6/17, effective 1/6/18; WSR 16-24-054, § 263-12-01501, filed
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12/2/16, effective 1/2/17; WSR 14-24-105, § 263-12-01501, filed
12/2/14, effective 1/2/15; WSR 11-23-154, § 263-12-01501, filed
11/22/11, effective 12/23/11; WSR 10-14-061, § 263-12-01501, filed
6/30/10, effective 7/31/10; WSR 06-12-003, § 263-12-01501, filed
5/25/06, effective 6/25/06; WSR 04-22-047, § 263-12-01501, filed
10/28/04, effective 11/28/04; WSR 04-16-097, § 263-12-01501, filed
8/3/04, effective 9/3/04; WSR 98-20-109, § 263-12-01501, filed
10/7/98, effective 11/7/98; WSR 91-13-038, § 263-12-01501, filed
6/14/91, effective 7/15/91.]
AMENDATORY SECTION (Amending WSR 16-24-054, filed 12/2/16, effective
1/2/17)

WAC 263-12-020 Appearances of parties before the board. (1) Who

may appear? Any party to any appeal may appear before the board at any
conference or hearing held in such appeal, either on the party's own
behalf or by a representative as described in subsections (3) and (4)
of this section.

(2) Who must obtain approval prior to representing a party? A
person who is disbarred, resigns in lieu of discipline, or is present-
ly suspended from the practice of law in any jurisdiction, or has pre-
viously been denied admission to the bar in any jurisdiction for rea-
sons other than failure to pass a bar examination, shall not represent
a party without the prior approval of the board. A written petition
for approval shall be filed sixty calendar days prior to any event for
which the person seeks to appear as a representative. The board may
deny any petition that fails to demonstrate competence, moral charac-
ter, or fitness.

(3) Who may represent a party?
(a) A worker or beneficiary may be represented by:
(1) An attorney at law with membership in good standing in the

Washington state bar association
torney at law with membership in

or a paralegal supervised by an at-
good standing in the Washington state

bar association.

(ii) An attorney at law with membership in good standing in the
highest court of any other state or the District of Columbia.

(iii) A lay representative so long as the person does not charge
a fee, is not otherwise compensated for the representation except as
provided in (a) (iv) of this subsection, and files a declaration or af-
fidavit with the board certifying compliance with this rule. The in-
dustrial appeals judge may alternatively permit this certification to
be made under ocath and reflected in a transcript or report of proceed-
ing.

(iv) A lay representative employed by the worker's labor union
whose duties include handling industrial insurance matters for the un-
ion, provided the person files a declaration or affidavit with the
board certifying this status. The industrial appeals judge may alter-
natively permit this certification to be made under ocath and reflected
in a transcript or report of proceeding.

(v) Any lay representative seeking to represent a worker or bene-
ficiary who has not provided the certification required under (a) (iii)
and (iv) of this subsection will be excluded from serving as a work-
er's or beneficiary's representative.

(b) An employer or retrospective rating group may be represented
by:
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(1) An attorney at law with membership in good standing in the
Washington state bar association or a paralegal supervised by an at-
torney at law with membership in good standing in the Washington state
bar association.

(ii) An attorney at law with membership in good standing in the
highest court of any other state or the District of Columbia.

(iii) A lay representative who is a corporate officer or an em-
ployee of the employer or retrospective rating group.

(iv) A firm that contracts with the employer or retrospective
rating group to handle matters pertaining to industrial insurance.

(c) The department of labor and industries may be represented by:

(1) An attorney employed as assistant attorney general or appoin-
ted as a special assistant attorney general.

(ii) A paralegal supervised by an assistant attorney general or
special assistant attorney general.

(iii) An employee of the department of labor and industries des-
ignated by the director, or his or her designee, in a claim resolution
structured settlement agreement under RCW 51.04.063.

(d) A licensed legal intern may represent any party consistent
with Washington state admission to practice rule 9 (e).

(4) Appeals under the Washington Industrial Safety and Health

Act.

(a) In an appeal by an employee or employee representative under
the Washington Industrial Safety and Health Act, the cited employer
may enter an appearance as prescribed in subsection (7) of this sec-
tion and will be deemed a party to the appeal.

(b) In an appeal by an employer, under the Washington Industrial
Safety and Health Act, an employee or employee representative may en-
ter an appearance as prescribed in subsection (7) of this section and
will be deemed a party to the appeal.

(c) A lay representative appearing on behalf of an employee or an
employee representative in an appeal under the Washington Industrial
Safety and Health Act is not subject to the compensation restrictions
of subsection (3) of this section.

(5) May a self-represented party be accompanied by another per-
son? Where the party appears representing himself or herself, he or
she may be accompanied, both at conference and at hearing, by a lay
person of his or her choosing who shall be permitted to accompany the
party into the conference or hearing room and with whom he or she can
confer during such procedures. If the lay person is also a witness to
the proceeding, the industrial appeals judge may exclude the lay per-
son from the proceeding as provided by Evidence Rule 615.

(6) Assistance by the industrial appeals judge. Although the in-
dustrial appeals judge may not advocate for either party, all parties
who appear either at conferences or hearings are entitled to the as-
sistance of the industrial appeals judge presiding over the proceed-
ing. Such assistance shall be given in a fair and impartial manner
consistent with the industrial appeals judge's responsibilities to the
end that all parties are informed of the procedure to be followed and
the issues involved in the proceedings. Any party who appears repre-
senting himself or herself shall be advised by the industrial appeals
judge of the burden of proof required to establish a right to the re-
lief being sought.

(7) How to make an appearance.

(a) Appearance by employer representative. Within fourteen days
of receipt of an order granting appeal, any representative of an em-
ployer or retrospective rating group must file a written notice of ap-
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pearance that includes the name, address, and telephone number of the
individual who will appear.

(b) Appearances by a worker or beneficiary representative shall
be made either by:

(i) Filing a written notice of appearance with the board contain-
ing the name of the party to be represented, and the name and address
of the representative; or by

(ii) Appearing at the time and place of a conference or hearing
on the appeal, and notifying the industrial appeals judge of the party
to be represented, and the name and address of the representative.

(8) Notice to other parties.

(a) The appearing party shall furnish copies of every written no-
tice of appearance to all other parties or their representatives of
record at the time the original notice is filed with the board.

(b) The board will serve all of its notices and orders on each
representative and each party represented. Service upon the represen-
tative shall constitute service upon the party. Where more than one
individual associated with a firm, or organization, including the of-
fice of the attorney general, has made an appearance, service under
this subsection shall be satisfied by serving the individual who filed
the notice of appeal, or who last filed a written notice of appearance
or, if no notice of appeal or written notice of appearance has been
filed on behalf of the party, the individual who last appeared at any
proceeding concerning the appeal.

(9) Withdrawal or substitution of representatives. An attorney or
other representative withdrawing from a case shall immediately notify
the board and all parties of record in writing. The notice of with-
drawal shall comply with the rules applicable to notices of withdrawal
filed with the superior court in civil cases. Withdrawal is subject to
approval by the industrial appeals judge or the ((exeeuvtive secereta—
¥y)) chief legal officer. Any substitution of an attorney or represen-
tative shall be accomplished by written notification to the board and
to all parties of record together with the written consent of the pri-
or attorney or representative. If such consent cannot be obtained, a
written statement of the reason therefor shall be supplied.

(10) Conduct. All persons appearing as counsel or representatives
in proceedings before the board or before its industrial appeals judg-
es shall conform to the standards of ethical conduct required of at-
torneys before the courts of the state of Washington.

(a) Industrial appeals judge. If any such person does not conform
to such standard, the industrial appeals judge presiding over the ap-
peal, at his or her discretion and depending on all the circumstances,
may take any of the following actions:

(1) Admonish or reprimand such person.

(ii) Exclude such person from further participation or adjourn
the proceeding.

(iii) Certify the facts to the appropriate superior court for
contempt proceedings as provided in RCW 51.52.100.

(iv) Report the matter to the board.

(b) The board. In its discretion, either upon referral by an in-
dustrial appeals judge as stated above or on its own motion, after in-
formation comes to light that establishes to the board a gquestion re-
garding a person's ethical conduct and fitness to practice before the
board, and after notice and hearing, the board may take appropriate
disciplinary action including, but not limited to:

(1) A letter of reprimand.
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(ii) Refusal to permit such person to appear in a representative
capacity in any proceeding before the board or its industrial appeals
judges.

(iii) Certification of the record to the superior court for con-
tempt proceedings as provided in RCW 51.52.100. If the circumstances
require, the board may take action as described above prior to notice
and hearing if the conduct or fitness of the person appearing before
the board requires immediate action in order to preserve the orderly
disposition of the appeal (s).

(c) Proceedings. If any person in proceedings before the board
disobeys or resists any lawful order or process, or misbehaves during
a hearing or so near the place thereof as to obstruct the same, or ne-
glects to produce, after having been ordered so to do, any pertinent
book, paper or document, or refuses to appear after having been sub-
poenaed, or upon appearing refuses to take ocath as a witness, or after
having the oath refuses to be examined according to law, the industri-
al appeals judge may, at his or her discretion and depending on all
the circumstances:

(1) Admonish or reprimand such person.

(ii) Exclude such person from further participation or adjourn
the proceeding.

(iii) Certify the facts to the appropriate superior court for
contempt proceedings as provided in RCW 51.52.100.

(iv) Report the matter to the board for action consistent with
(b) of this subsection.

[Statutory Authority: RCW 51.52.020. WSR 16-24-054, § 263-12-020,
filed 12/2/16, effective 1/2/17; WSR 14-24-105, § 263-12-020, filed
12/2/14, effective 1/2/15; WSR 10-14-061, § 263-12-020, filed 6/30/10,
effective 7/31/10; WSR 04-16-009, § 263-12-020, filed 7/22/04, effec-
tive 8/22/04; WSR 00-23-021, § 263-12-020, filed 11/7/00, effective
12/8/00; WSR 98-20-109, § 263-12-020, filed 10/7/98, effective
11/7/98; WSR 91-13-038, § 263-12-020, filed 6/14/91, effective
7/15/91. Statutory Authority: RCW 51.41.060(4) and 51.52.020. WSR
83-01-001 (Order 12), § 263-12-020, filed 12/2/82. Statutory Authori-
ty: RCW 51.52.020. WSR 82-03-031 (Order 11), § 263-12-020, filed
1/18/82; Order 7, § 263-12-020, filed 4/4/75; Order 6, § 263-12-020,
filed 9/29/72; Order 4, § 263-12-020, filed 6/9/72; General Order 2, §
3.1, filed 6/12/63; General Order 1, filed 3/23/60; General Order 3, §
3.1(b), Subsection (2), filed 10/29/65.]

AMENDATORY SECTION (Amending WSR 06-12-003, filed 5/25/06, effective
6/25/06)

WAC 263-12-045 Industrial appeals judges. (1) Definition. When-
ever used in these rules, the term "industrial appeals judge" shall
include any member of the board, the ((exeewtive Sseceretary;—as—weltt
&s)) chief legal officer, and any duly authorized industrial appeals
judge assigned to conduct a conference or hearing.

(2) Duties and powers. It shall be the duty of the industrial ap-
peals judge to conduct conferences or hearings in cases assigned to
him or her in an impartial and orderly manner. The industrial appeals
judge shall have the authority, subject to the other provisions of
these rules:

(a) To administer oaths and affirmations;
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(b) To issue subpoenas on request of any party or on his or her
motion. Subpoenas may be issued to compel:

(i) The attendance and testimony of witnesses at hearing and/or
deposition, or

(ii) The production of books, papers, documents, and other evi-
dence for discovery requests or proceedings before the board;

(c) To rule on all objections and motions including those per-
taining to matters of discovery or procedure;

(d) To rule on all offers of proof and receive relevant evidence;

(e) To interrogate witnesses called by the parties in an impar-
tial manner to develop any facts deemed necessary to fairly and ade-
quately decide the appeal;

(f) To secure and present in an impartial manner such evidence,
in addition to that presented by the parties, as he or she deems nec-
essary to fairly and equitably decide the appeal, including the ob-
taining of physical, mental, or vocational examinations or evaluations
of workers;

(g) To take appropriate disciplinary action with respect to rep-
resentatives of parties appearing before the board;

(h) To issue orders joining other parties, on motion of any par-
ty, or on his or her own motion when it appears that such other par-
ties may have an interest in or may be affected by the proceedings;

(1) To consolidate appeals for hearing when such consolidation
will expedite disposition of the appeals and avoid duplication of tes-
timony and when the rights of the parties will not be prejudiced
thereby;

(j) To schedule the presentation of evidence and the filing of
pleadings, including the filing of perpetuation depositions;

(k) To close the record on the completion of the taking of all
evidence and the filing of pleadings and perpetuation depositions. In
the event that the parties do not confirm witnesses or present their
evidence within the timelines prescribed by the judge, the judge may
consider appropriate sanctions, including closing the record and issu-
ing a proposed decision and order;

(1) To take any other action necessary and authorized by these
rules and the law.

(3) Interlocutory review. A party may request interlocutory re-
view pursuant to WAC 263-12-115(6) of any exercise of authority by the
industrial appeals judge under this rule.

(4) Substitution of industrial appeals judge. At any time the
board or a chief industrial appeals judge or designee may substitute
one industrial appeals judge for another in any given appeal.

(5) Pro tem industrial appeals judge. If the board or the chief
industrial appeals judge determines that there may be a conflict of
interest for an industrial appeals judge to hear a particular appeal
or when it is necessary to ensure an appearance of fairness or respond
to workload variations, the board may appoint a pro tem industrial ap-
peals judge to preside over the appeal and, if necessary, issue a pro-
posed decision and order.

[Statutory Authority: RCW 51.52.020. WSR 06-12-003, § 263-12-045,
filed 5/25/06, effective 6/25/06; WSR 03-02-038, § 263-12-045, filed
12/24/02, effective 1/24/03; WSR 00-23-021, § 263-12-045, filed
11/7/00, effective 12/8/00; WSR 91-13-038, § 263-12-045, filed
6/14/91, effective 7/15/91; WSR 84-02-024 (Order 15), § 263-12-045,
filed 12/29/83. Statutory Authority: RCW 51.41.060(4) and 51.52.020.
WSR 83-01-001 (Order 12), § 263-12-045, filed 12/2/82. Statutory Au-
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thority: RCW 51.52.020. WSR 82-03-031 (Order 11), § 263-12-045, filed
1/18/82; Order 8, § 263-12-045, filed 5/2/75; Order 7, § 263-12-045,
filed 4/4/75; Order 4, § 263-12-045, filed 6/9/72; Rules 4.1 - 4.3,
filed 6/12/63.]

AMENDATORY SECTION (Amending WSR 14-24-105, filed 12/2/14, effective
1/2/15)

WAC 263-12-052 Contents of claim resolution ((struetured)) set-
tlement agreement. A claim resolution ((struvetured)) settlement
agreement shall be submitted electronically with a signed copy of the
agreement. If the worker is not represented by an attorney, the agree-
ment shall ((eewmtain)) address all of the following information. If
the worker is represented by an attorney, the agreement does not need
to ((&metude)) address the information requested in subsections (6)
through (9) of this section:

(1) The names and mailing addresses of the parties to the agree-
ment;

(2) The date of birth of the worker;

(3) The date the claim was received by the department or the
self-insured employer, and the claim number;

(4) The date of the order allowing the claim and the date the or-
der became final. If the date of the order is unknown, a statement
that the claim has been filed longer than one hundred eighty days pri-
or and allowance of the claim became final;

(5) The payment schedule and amounts to be paid through the claim
resolution ((strwetured)) settlement agreement;

(6) The nature and extent of the injuries and disabilities of the
worker and the conditions accepted and segregated in the claim;

(7) The life expectancy of the worker;

(8) Other benefits the worker is receiving or is entitled to re-
ceive and the effect that a claim resolution ((sErgetured)) settlement
agreement may have on those benefits;

(9) The marital or domestic partnership status of the worker;

(10) The number of dependents, if any, the worker has;

(11) ((A—startement—thats)) (a) The worker knows that he/she has
the right to:

(1) Continue to receive all the benefits for which they are eli-
gible under this title;

(ii) Participate in vocational training if eligible; or

(11ii) Resolve their claim with a ((strwetured)) settlement;

(b) All parties have signed the agreement. If a state fund em-
ployer has not signed the agreement, a statement that:

(1) The cost of the settlement will no longer be included in the
calculation of the employer's experience factor used to determine pre-
miums; or

(ii) The employer cannot be located; or

(iii) The employer is no longer in business; or

(iv) The employer failed to respond or declined to participate
after timely notice of the claim resolution settlement process provi-
ded by the department;

(c) The parties are seeking approval by the board of the agree-
ment;

(d) The agreement binds parties with regard to all aspects of the
claim except medical benefits;
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(e) The periodic payment schedule is equal to at least twenty-
five percent but not more than one hundred fifty percent of the aver-
age monthly wage in the state pursuant to RCW 51.08.018, except for
the initial payment which may be up to six times the average monthly
wage in the state pursuant to RCW 51.08.018;

(f) The agreement does not set aside or reverse an allowance or-
der;

(g) The agreement does not subject any employer who is not a sig-
natory to the agreement to any responsibility or burden under any
claim;

(h) The agreement does not subject any department funds covered
under the title to any responsibility or burden without prior approval
from the director or his/her designee;

(1) The unrepresented worker or beneficiary of a self-insured em-
ployer was informed that he/she may request that the office of the om-
budsman for self-insured injured workers provide assistance or be
present during the negotiations;

(j) The claim will remain open for treatment or that the claim
will be closed;

(k) The worker will either be required to or not be required to
demonstrate aggravation ((ef—aececepted——econditions)) as contemplated by
RCW 51.32.160 if the worker applies to reopen the claim;

(1) The parties understand and agree to the terms of the agree-
ment;

(m) The parties have entered into the agreement knowingly and
willingly, without harassment or coercion;

(n) The parties have represented the facts and the law to each
other to the best of their knowledge;

(0) The parties believe that the agreement is reasonable under
the circumstances;

(p) The parties know that they may revoke consent to the agree-
ment by providing written notice to the other parties and the board
within thirty days after the agreement is approved by the board;

(q) The designation of the party that will apply for approval
with the board;

(r) Restrictions on the assignment, if any, of rights and bene-
fits under the claim resolution ((strwetured)) settlement agreement.

(12) Tf the agreement impacts any claim with a currently active
appeal, the proceedings in the appeal will be staved without further
order. Unless the agreement specifies otherwise and the agreement is
approved, the appeal will be dismissed after the expiration of the
revocation period specified in RCW 51.04.063(6).

[Statutory Authority: RCW 51.52.020. WSR 14-24-105, § 263-12-052,
filed 12/2/14, effective 1/2/15; WSR 11-23-154, § 263-12-052, filed
11/22/11, effective 12/23/11.]

NEW SECTION

WAC 263-12-05301 Amendments of claim resolution settlement
agreement. Amendments to claim resolution settlement agreements are
permitted without the requirement to refile the agreement when reques-
ted prior to approval or rejection by the board of the claim resolu-
tion settlement agreement and signed consent to the amendment is ob-
tained from all original signatories. In such cases the board's appro-
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val or rejection will specify the amendments made to the original
agreement.

[]

AMENDATORY SECTION (Amending WSR 91-13-038, filed 6/14/91, effective
7/15/91)

WAC 263-12-091 Affidavits of prejudice. Affidavits of prejudice

against an industrial appeals judge ( (assigred—to—econduct—hearings))
in an appeal ((are—subjecet—to—the provisiensof REW4-312-050)) will
disqualify a judge from hearing or deciding a matter, except ((that))
only one affidavit may be filed by a party in an appeal and such affi-
davit must be filed:

(1) Within thirty days of receipt of the notice of assignment of
the appeal to the industrial appeals judge or prior to the assigned
industrial appeals judge holding any proceeding in the appeal, which-
ever OoCcurs sooner; or

(2) Within five business days of notification that the appeal has
been assigned to a new industrial appeals judge for the purpose of
writing a proposed decision and order.

[Statutory Authority: RCW 51.52.020. WSR 91-13-038, § 263-12-091,
filed 6/14/91, effective 7/15/91.]

AMENDATORY SECTION (Amending WSR 06-12-003, filed 5/25/06, effective
6/25/06)

WAC 263-12-097 Interpreters. (1) When an impaired person as de-
fined in chapter 2.42 RCW or a non-English-speaking person as defined
in chapter 2.43 RCW is a party or witness in a hearing before the
board of industrial insurance appeals, the industrial appeals judge
may appoint an interpreter to assist the party or witness throughout
the proceeding. Appointment, qualifications, waiver, compensation,
visual recording, and ethical standards of interpreters in adjudica-
tive proceedings are governed by the provisions of chapters 2.42 and
2.43 RCW and General Rule provisions GR 11, GR 11.1, and GR 11.2.

(2) The provisions of General Rule 11.3 regarding telephonic in-
terpretation and General Rule 11.4 regarding team interpretation shall
not apply to the board's use of interpreters.

(3) The industrial appeals judge shall make a preliminary deter-
mination that an interpreter is able to accurately interpret all com-
munication to and from the impaired or non-English-speaking person and
that the interpreter is impartial. The interpreter's ability to accu-
rately interpret all communications shall be based upon either (a)
certification by the office of the administrator of the courts, or (b)
the interpreter's education, certifications, experience, and the in-
terpreter's understanding of the basic vocabulary and procedure in-
volved in the proceeding. The parties or their representatives may
question the interpreter as to his or her qualifications or impartial-
ity.

(4) The board of industrial insurance appeals will pay interpret-
er fees and expenses when the industrial appeals judge has determined
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the need for interpretive services as set forth in subsection (1).
When a party or person for which interpretive services were requested
fails to appear at the proceeding, the requesting party or the party's
representative may be required to bear the expense of providing the
interpreter.

[Statutory Authority: RCW 51.52.020. WSR 06-12-003, § 263-12-097,
filed 5/25/06, effective 6/25/06; WSR 00-23-022, § 263-12-097, filed
11/7/00, effective 12/8/00.]

AMENDATORY SECTION (Amending WSR 17-24-121, filed 12/6/17, effective
1/6/18)

WAC 263-12-117 Perpetuation depositions. (1) Evidence by depo-
sition. The industrial appeals judge may permit or require the perpet-
uation of testimony by deposition, subject to the applicable provi-
sions of WAC 263-12-115. Such ruling may only be given after the in-
dustrial appeals judge gives due consideration to:

(a) The complexity of the issues raised by the appeal;

(b) The desirability of having the witness's testimony presented
at a hearing;

(c) The costs incurred by the parties in complying with the rul-
ing; and

(d) The fairness to the parties in complying with the ruling.

(2) Telephone depositions: When testimony is taken by perpetua-
tion deposition, it may be taken by telephone if all parties agree.
For good cause the industrial appeals judge may permit the parties to
take the testimony of a witness by telephone deposition over the ob-
jection of a party after weighing the following nonexclusive factors:

* The need of a party to observe a witness's demeanor.
Difficulty in handling documents and exhibits.

The number of parties participating in the deposition.

Whether any of the testimony will need to be translated.
Ability of the witness to travel.

Availability of quality telecommunications equipment and serv-

ice.

If a perpetuation deposition is taken by telephone, the court re-
porter transcribing the deposition is authorized to swear in the depo-
nent, regardless of the deponent's location within or outside the
state of Washington.

(3) The industrial appeals judge may require that depositions be
taken and published within prescribed time limits. The time limits may
be extended by the industrial appeals judge for good cause. Each party
shall bear its own costs except when the industrial appeals judge al-
locates costs to parties or their representatives. If a party takes a
deposition under this section, but elects not to file the deposition
as evidence in the appeal, the party shall provide written notice to
the assigned industrial appeals judge and all other parties prior to
the deposition filing deadline.

(4) The party filing a deposition must submit the stenographical-
ly reported and transcribed deposition, certification, and exhibits in
( (both—a—writtenformat—and)) an electronic format in accordance with
procedures established by the board. The following requirements apply
to the submission of depositions:
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(a) Video depositions will not be considered as part of the re-
cord on appeal;

(b) The electronic deposition must be submitted in searchable pdf
format;

(c) Exhibits to the deposition must be filed electronically as a
single attachment separate from the deposition transcript and certifi-
cation;

+e))) Any media exhibit (audio or video) must meet the require-
ments set forth in WAC 263-12-116; and

((#£))) (e) If the deposition is not transcribed in a reproduci-
ble format or properly submitted it may be excluded from the record.

(5) Procedure at deposition. Unless the parties stipulate or the
industrial appeals judge determines otherwise all depositions permit-
ted to be taken for the perpetuation of testimony shall be taken sub-
ject to the following conditions:

(a) That all motions and objections, whether to form or other-
wise, shall be raised at the time of the deposition and if not raised
at such time shall be deemed waived.

(b) That all exhibits shall be marked and identified at the time
of the deposition and, if offered into evidence, appended to the depo-
sition.

(c) That the deposition be published without necessity of further
conference or hearing at the time it is received by the industrial ap-
peals Jjudge.

(d) That all motions, including offers to admit exhibits and ob-
jections raised at the time of the deposition, shall be ruled upon by
the industrial appeals judge in the proposed decision and order.

(e) That the deposition may be appended to the record as part of
the transcript, and not as an exhibit, without the necessity of being
retyped into the record.

[Statutory Authority: RCW 51.52.020. WSR 17-24-121, § 263-12-117,
filed 12/6/17, effective 1/6/18; WSR 16-24-054, § 263-12-117, filed
12/2/16, effective 1/2/17; WSR 14-24-105, § 263-12-117, filed 12/2/14,
effective 1/2/15; WSR 10-14-061, § 263-12-117, filed 6/30/10, effec-
tive 7/31/10; WSR 04-16-009, § 263-12-117, filed 7/22/04, effective
8/22/04; WSR 03-02-038, § 263-12-117, filed 12/24/02, effective
1/24/03.]

AMENDATORY SECTION (Amending WSR 16-24-054, filed 12/2/16, effective
1/2/17)

WAC 263-12-118 Motions. (1) Definition. A party's written or
oral request for the board to take action on a pending appeal is a
"motion." Motions must be in writing unless made during a hearing be-

fore an industrial appeals judge. The board recognizes that there are
two basic categories of motions:

(a) Nondispositive motions. Nondispositive motions include proce-
dural motions, such as motions for a continuance, an extension of
time, or to reopen the record; and discovery motions, such as motions
in limine or motions to compel or request sanctions.

(b) Dispositive motions. Dispositive motions ask for a decision
on one or more of the issues in an appeal or to dismiss the appeal.

Certified on 5/13/2021 [ 15 ] WSR 21-10-090



Washington State Register WSR 21-10-090

Examples of dispositive motions are motions to dismiss or motions for
summary judgment. See WAC 263-12-11801.
(2) Motions made to the ((exeeutive seeretary)) chief legal offi-

cer. The procedural rules in subsections (3) through (6) of this sec-
tion do not apply to motions made to the ((exeewtive—seeretary)) chief
legal officer for consideration by the three-member board:

(a) Motions for stay of the order on appeal under RCW 51.52.050
(2) (b). (See WAC 263-12-11802.)

(b) Motions to reconsider or vacate final board orders. (See WAC
263-12-156.)

(c) Motions to set reasonable attorneys' fees under RCW
51.52.120. (See WAC 263-12-165.)

(d) Requests for a stay of abatement pending appeal under RCW
49.17.140 (4) (a) in appeals filed under the Washington Industrial
Safety and Health Act. (See WAC 263-12-059.)

(3) Written motions. A written motion must identify the action
requested on the first page in bold print. See WAC 263-12-01501 for
other information about communication and filing.

(4) Oral motions. Any party may bring an oral motion during a
hearing, unless prohibited from doing so at the industrial appeals
judge's discretion. The industrial appeals judge may provide an oppor-—
tunity for other parties to respond to any oral motion. The industrial
appeals judge may require that an oral motion also be submitted in
writing and may provide an opportunity for written response.

(5) Responses to nondispositive motions. Any party who opposes a
written nondispositive motion may file a written response within five
business days after the motion is served, or may make an oral or writ-
ten response at such other time as the industrial appeals judge may
set.

(6) Argument.

(a) Nondispositive motions. All nondispositive motions will be
ruled on without oral argument, unless it is requested by the parties
and approved by the industrial appeals judge, or at the discretion of
the industrial appeals judge. Any party may request oral argument by
placing "oraL arcuMeNT REQUESTED" prominently on the first page of the motion
or responsive pleading. The time and date for oral argument shall be
scheduled in advance by contacting the judicial assistant for the as-
signed industrial appeals judge. Written notice shall be mailed not
less than seven calendar days prior to the date set for oral argument,
unless waived by the parties.

(b) Dispositive motions. See WAC 263-12-11801.

[Statutory Authority: RCW 51.52.020. WSR 16-24-054, § 263-12-118,
filed 12/2/16, effective 1/2/17; WSR 14-24-105, § 263-12-118, filed
12/2/14, effective 1/2/15.]

AMENDATORY SECTION (Amending WSR 91-13-038, filed 6/14/91, effective
7/15/91)

WAC 263-12-170 Appeals to superior court—Certification of re-
cord. Upon receipt of a copy of notice of appeal to superior court
from a board order, served upon the board by the appealing party pur-
suant to RCW 51.52.110, 7.68.110, 51.48.131, 34.05.542 or 49.17.150,
the (( evtive—seeretary)) chief legal officer or his or her designee
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shall certify the record made before the board to the court pursuant
to the provisions of RCW 51.52.110, 7.68.110, 51.48.131, 34.05.566 or
49.17.150. Copies of such record (except nonreproducible exhibits)
shall be furnished to all parties to the proceedings before the board.

[Statutory Authority: RCW 51.52.020. WSR 91-13-038, § 263-12-170,
filed 6/14/91, effective 7/15/91. Statutory Authority: RCW 51.52.104,
51.52.020 and chapters 51.48 and 42.17 RCW. WSR 86-03-021 (Order 20),
§ 263-12-170, filed 1/10/86. Statutory Authority: RCW 51.41.060(4) and
51.52.020. WSR 83-01-001 (Order 12), § 263-12-170, filed 12/2/82; Or-
der 7, § 263-12-170, filed 4/4/75; Order 4, § 263-12-170, filed
6/9/72; General Order 2, Rules 10.1 and 10.2, filed 6/12/63; General
Order 1, Rules 7.1 and 7.2, filed 3/23/60; Subsections (1) and (2),
General Order 3, Rule 10.2, filed 10/29/65. Formerly WAC 296-12-170.]

AMENDATORY SECTION (Amending WSR 18-24-123, filed 12/5/18, effective
1/5/19)

WAC 263-12-195 Significant decisions. (1) The board's publica-
tion "Significant Decisions," prepared pursuant to RCW 51.52.160, con-
tains the decisions or orders of the board which it considers to have
an analysis or decision of substantial importance to the board in car-
rying out its duties. Together with the indices of decision maintained
pursuant to WAC 263-12-016(4), "Significant Decisions" shall serve as
the index required by RCW 42.56.070 (5) (a) and (b).

(2) The board selects the decisions or orders to be included in
"Significant Decisions" based on recommendations from staff and the
public. Generally, a decision or order is considered "significant™ on-
ly if it provides a legal analysis or interpretation not found in ex-
isting case law, or applies settled law to unusual facts. Decisions or
orders may be included which demonstrate the application of a settled
legal principle to varying fact situations or which reflect the fur-
ther development of, or continued adherence to, a legal principle pre-
viously recognized by the board. Nominations of decisions or orders
for inclusion in "Significant Decisions"™ should be submitted in writ-
ing to the ((exeeutive seeretary)) chief legal officer.

(3) "Significant Decisions" consists of decisions and orders
identified as significant and headnotes summarizing the proposition or
propositions for which the board considers the decisions or orders

"significant." Indices are also provided to identify each decision or
order by name and by subject.
(4) "Significant Decisions" and indices may be accessed at the

board's web site, www.biia.wa.gov.

[Statutory Authority: RCW 51.52.020. WSR 18-24-123, § 263-12-195,
filed 12/5/18, effective 1/5/19; WSR 17-24-121, § 263-12-195, filed
12/6/17, effective 1/6/18; WSR 91-13-038, § 263-12-195, filed 6/14/91,
effective 7/15/91.]
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