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WSR 23-10-005
PROPOSED RULES

BELLEVUE COLLEGE
[Filed April 20, 2023, 6:50 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-03-120.

Title of Rule and Other Identifying Information: Chapter 132H-136
WAC, Library media center.

Hearing Location(s): On Tuesday, June 6, 2023, at 2 - 3 p.m. PDT,
Zoom meeting https://bellevuecollege.zoom.us/j/883088503617
pwd=TGIrdGlIOUg3a21MZFd5d25yRkc02z09, Meeting ID 883 0885 0361, Pass-
code 394085.

Date of Intended Adoption: October 20, 2023.

Submit Written Comments to: Nicole Longpre, Acting Associate Dean
of Library, 3000 Landerholm Circle S.E., Bellevue, WA 98007, email
nlongpre@bellevuecollege.edu, by June 6, 2023.

Assistance for Persons with Disabilities: Contact Nicole Longpre,
acting associate dean of library, phone 425-564-3071, email
nlongpre@bellevuecollege.edu, by May 20, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Bellevue College plans to update 1li-
brary media center (LMC) policy 3550 and chapter 132H-136 WAC to re-
move holds on transcripts due to debt.

Reasons Supporting Proposal: Bellevue College proposes updates to
the current ILMC policy 3550 regarding fines. Changes are proposed to
comply with SSHB [2SHB] 2513 (this bill prohibits colleges from with-
holding a student's official transcript for debt collection), to re-
move and/or update outdated information, and to clarify rules.

Statutory Authority for Adoption: Chapter 34.05 RCW; and RCW
28B.50.140.

Statute Being Implemented: RCW 28B.50.140(13).

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: Bellevue College, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Nicole Longpre, Acting Associate Dean of Li-
brary, 3000 Landerholm Circle S.E., Library Media Center, Bellevue, WA
98007, 425-564-3071.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. Bel-
levue College is not one of the enumerated agencies required to con-
duct cost-benefit analyses under RCW 34.05.328(5).

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party.

Scope of exemption for rule proposal:

Is fully exempt.

April 21, 2023
Loreen M. Keller
Associate Director, Policies and Special Projects
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OTS-4451.2

Chapter 132H-136 WAC

LIBRARY MEDIA CENTER ( (COBE))

AMENDATORY SECTION (Amending WSR 05-17-013, filed 8/4/05, effective
9/4/05)

WAC 132H-136-010 Title. WAC 132H-136-010 through
( (F32H—3+36—640)) 132H-136-030 will be known as the library media cen-
ter policy of Community College District VIII.

[Statutory Authority: RCW 28B.50.140. WSR 05-17-013, § 132H-136-010,
filed 8/4/05, effective 9/4/05; Order 13, § 132H-136-010, filed
3/9/73.1

AMENDATORY SECTION (Amending WSR 05-17-013, filed 8/4/05, effective
9/4/05)

WAC 132H-136-015 Purpose. The library media center (LMC) pro-

vides ((¥ke)) 1information resources ((reededby students—faecultys
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plish Bellevue College's mission and goals by being student-centered
and committed to teaching excellence. In order to advance the lifelong
educational development of students, the ILMC continually strengthens
its collections and services in breadth and depth, supporting in-
creased curricular offerings and varied instructional modes of deliv-
ery. This policy applies to all ((Be€€)) BC employees, students, and
library users who use any of the ((Hbrary media—eenter)) LMC resour-

ces and facilities.

[Statutory Authority: RCW 28B.50.140. WSR 05-17-013, § 132H-136-015,
filed 8/4/05, effective 9/4/05.]

AMENDATORY SECTION (Amending WSR 05-17-013, filed 8/4/05, effective
9/4/05)

WAC 132H-136-025 Services. The ((Iibrarymedia—eenter)) LMC

maintains a website ((ard—publishes—a breechure)) summarizing informa-
tion about the LMC, including:

e Hours of service((+)):

* Circulation of collections ( (tinetudingprint—andnonprint—imo—
F—and) ) i

Services and resources available ((tEreluding mediar—ecaguipments
|

ties))) .
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[Statutory Authority: RCW 28B.50.140. WSR 05-17-013, § 132H-136-025,
filed 8/4/05, effective 9/4/05.]

AMENDATORY SECTION (Amending WSR 05-17-013, filed 8/4/05, effective
9/4/05)

WAC 132H-136-030 Fines Charges—are—TFevied—for—eoverds lost
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not charged for overdue materials, except for reserve materials and
equipment. A fine schedule is posted at the circulation desk area and
the IMC website. Charges are levied for lost or damaged materials and
equipment. Replacement charges for different types of items vary. Stu-
dents may appeal charges by following the librarv's appeal procedure
as detailed in the LMC manual of guidelines and procedures, a copy of
which is available in the reserve collection.

Students, employees, and other library users may appeal the impo-
sition of a librarv charge, fine, or penalty by filing a written no-
tice of appeal with the director of ILMC or their designee within 21
dayvs of receiving notice of the charge, fine, or penalty. An individu-
al who fails to file a timelyv notice of appeal will be deemed to have
waived their right to appeal.

The appeal will be heard as a brief adjudicative proceeding, pur-—
suant to chapter 132H-108 WAC. Before issuing a decision, the director
of ILMC or their designee will conduct an informal hearing and provide
both the person challenging the charge, fine, or penalty and a repre-
sentative from the ILMC (collectively, "the parties") an opportunity to
present their views on the matter. The director of IMC or their desig-
nee will serve the parties with their initial decision within 10 busi-
ness days of the informal hearing. The initial decision will briefly
set forth the reasons for the decision and information about how to
seek administrative review of the initial decision. If no request for
review is filed within 21 days of service of the initial decision, the
initial decision will be deemed the final decision.

An initial decision is subject to review by the dean or their
designee, provided the impacted student, employee, or other library
user files a written request for review with the dean's office within
21 days of receiving the initial decision. During the review, the dean
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shall give each party an opportunity to file written responses ex-
plaining their view of the matter and shall make any inguiries neces-
sary to determine whether the findings or sanctions should be modi-
fied. The decision on review will briefly set forth the reasons for
the decision and will typically be served to the parties within 21
days of receiving all responsive documentation from the parties. The
decision on review will contain a notice that judicial review may be

available.

[Statutory Authority: RCW 28B.50.140. WSR 05-17-013, § 132H-136-030,
filed 8/4/05, effective 9/4/05. Statutory Authority: Chapter 34.05 RCW
and RCW 28B.50.140. WSR 92-19-052, § 132H-136-030, filed 9/10/92, ef-
fective 10/11/92; Order 35, § 132H-136-030, filed 10/10/75; Order 13,
§ 132H-136-030, filed 3/9/73.]

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 132H-136-020 Loans.
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WSR 23-10-020
WITHDRAWAL OF PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed April 26, 2023, 8:52 a.m.]

The health care authority (HCA) is withdrawing the CR-102 pro-
posed rule making for new chapter 182-561 WAC, Community behavioral
health support services benefit; and WAC 182-502-0002 Eligible provid-
er types, published by the code reviser in WSR 23-08-048.

This proposed rule will not be introduced for a public hearing on
May 9, 2023, as originally planned. HCA hopes to refile the proposed
rule at a later date after legislative funding is approved.

Wendy Barcus
Rules Coordinator
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WSR 23-10-021
WITHDRAWAL OF PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed April 26, 2023, 9:17 a.m.]

The health care authority (HCA) is withdrawing the CR-102 pro-
posed rule making for WAC 182-509-0300 Modified gross income (MAGI),
182-509-0305 MAGI income—Persons subject to the modified adjusted
gross income methodology, and 182-512-0880 SSI-related medical—Spe-
cial income disregards, published by the code reviser in WSR 23-08-048
[23-08-062].

This proposed rule will not be introduced for a public hearing on
May 9, 2023, as originally planned. HCA hopes to refile the proposed
rule at a later date after legislative funding is approved.

Wendy Barcus
Rules Coordinator
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WSR 23-10-027
PROPOSED RULES

DEPARTMENT OF REVENUE
[Filed April 26, 2023, 11:46 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-11-048.

Title of Rule and Other Identifying Information: WAC 458-29A-200
Leasehold excise tax—Taxable rent and contract rent.

Hearing Location(s): On June 6, 2023, at 10:00 a.m. This meeting
will be conducted over the internet/telephone. Please contact Cathy
Holder at CathyH@dor.wa.gov for login/dial-in information.

Date of Intended Adoption: June 16, 2023.

Submit Written Comments to: Ryan Becklean, P.O. Box 47453, Olym-
pia, WA 98504-7453, email RyanBeldor.wa.gov, fax 360-534-1606,
360-534-1576, by June 9, 2023.

Assistance for Persons with Disabilities: Contact Julie King,
phone 360-704-5733, TTY 800-833-6384.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of revenue (department)
intends to modify WAC 458-29A-200 to clarify the amount of contract
rent subject to leasehold excise tax when the rent includes payment
for both the leasehold interest as well as a concession or other
right. The department has also made changes to enhance the readability
of the rule.

Reasons Supporting Proposal: Businesses will find that the up-
dates to the rule will assist taxpayers with the calculation and re-
porting of leasehold excise tax.

Statutory Authority for Adoption: RCW 82.01.060, 82.32.300.

Statute Being Implemented: RCW 82.29A.020, 82.29A.030.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: None.

Name of Proponent: Department of revenue, governmental.

Name of Agency Personnel Responsible for Drafting: Ryan Becklean,
6400 Linderson Way S.W., Tumwater, WA, 360-534-1576; Implementation
and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1615.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. This
rule is not a significant legislative rule as defined by RCW
34.05.328.

Scope of exemption for rule proposal from Regulatory Fairness Act
requirements:

Is not exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. The proposed rule does not impose more-than-mi-
nor costs on businesses, as it does not propose any new requirements
not already provided for in statute. The proposed rule does not impose
fees, filing requirements, or recordkeeping guidelines that are not
already established in statute.

April 26, 2023
Atif Aziz
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 10-18-034, filed 8/25/10, effective
9/25/10)

WAC 458-29A-200 Leasehold excise tax—Taxable rent and contract
rent. (1) Introduction. The leasehold excise tax is imposed on the
act or privilege of occupving or using publicly owned, or specified
privately owned, real or personal property through a leasehold inter-
est at a rate of 12 percent of taxable rent. RCW 82.29A.030. Ordinari-
ly, the amount of taxable rent is the amount of contract rent paid by
a private lessee for a taxable leasehold interest. RCW 82.29A.020. The
law does authorize the department to establish a taxable rent differ-
ent from the contract rent in certain cases. RCW 82.29A.020. This rule
explains the ((exetusiens)) deduction of certain moneys and other
property received by or on behalf of a lessor from the measure of con-
tract rent. It also explains the conditions under which the department
is authorized to establish a taxable rent different from the contract
rent. Examples found in this rule identify facts and then state a con-
clusion. These examples should be used only as a general guide. The
tax results of other situations must be determined after a review of
all facts and circumstances.

(2) Contract rent ((exelusioens)) deductions. ( (Erenr—whenaJtease

hotdinterestis present—not—att)) Certain payments, as described in
this subsection, made to a lessor will not constitute taxable contract
rent. ((Fex amptes) )

(a) Utility and other charges. Payments made to or on behalf of
the lessor for actual utility charges, janitorial services, security
services, repairs and maintenance, and for special assessments such as
stormwater impact fees attributable to the private lessee's space or
prorated among multiple lessees, are not included in the measure of
contract rent, if the actual charges are separately stated and billed
to the private lessee(s). "Utility charges" means charges for services
provided by a public service business subject to the public utility
tax under chapter 82.16 RCW, and, for the purpose of this section on-
ly, also includes water, sewer, and garbage services and cable televi-
sion services.

(b) Amounts collected for third parties. In some circumstances a
private lessee that is occupying or using public property or property
of a community center, which is exempt from property tax, may collect

((£ees)) amounts from third parties and remit them to the lessor. ((F=
theose—sitwations—where:
o —TFhe—F strueture;—rate;—or—amournt)) These amounts are not

included in the contract rent under this chapter under the following
conditions:

(i) The amount (e.g., fee structure or rate) collected by the
private party is established by or subject to the review and approval
of the lessor or other public entity; and

((#HF)) (ii) The amounts received by the private entity from the
third parties are remitted entirely to the public lessor or credited

to the account of the lessor ( (+—those aomounts aore notconsideredpart
£ + 1 onant vt At 1o A s 4—1/\104 oah At A OO+ A'I A'I + 1 4—))
. CTIT UJ.J.L_,J_(_A. C 1 J.J.L_, | ELw y 1 1T 15 J.lut/k., J_, t/ Vv CTIITTO T -

Nothing in this section ((shatdt—preetuvde—o¥)) prevents the impo-

sition of tax, as appropriate, under any other chapter of Title 82 RCW
on any amounts retained by or paid to the private entity as considera-
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tion for services provided to the public property owner or the commun-
ity center, which is exempt from property tax.

(c) Private lessee expenditures. Contract rent does not include
certain private lessee expenditures. These deductions are as follows:

(1) Expenditures made by the private lessee for which the lease
agreement requires the lessor to reimburse the private lessee;

(1i) Expenditures made by the private lessee for improvements and
protection if the lease or agreement requires the improved property to
be open to the general public (e.g., a public boat launch) and prohib-
its the lessee from enjoving any profit directly from the lease;

(1ii) Expenditures made by the private lessee to replace or re-
pair the facilities due to fire or other catastrophic events including
payments:

e For insurance to reimburse losses;

e To a public or private entity to protect the property from dam-
age or loss; or

e To a public or private entity for alterations or additions made
necessary by an action of government which occurred after the date the
lease agreement was executed.

(d) Improvements taxed as personal property. Contract rent does
not include private lessee improvements added to public property or
property of a community center, which is exempt from property tax, if
the improvements are taxed as any person's personal property. See sub-
section (4) of this section for the treatment of improvements not
taxed to another person that have a useful life over one year.

(e) Limitation on deductions. Notwithstanding the provisions of
this subsection, if ((sweh)) deductions are determined by the depart-
ment to reduce the amount of contract rent to a level below market
value, the department may establish a taxable rent in accordance with
subsection (6) of this section.

( (For—exampte;)) Example 1:

Facts:

* Dan leases retail space in a building owned by the Port of
Whistler.

* He pays $800 per month for the space, which includes building
security services. The building security services are not separately
stated and billed to Dan.

* Additionally, he is assessed monthly for his pro rata share of
actual janitorial and utility services provided by the Port. The Port
determines Dan's share of these charges in the following manner: The
average annual amount actually paid by the Port for utilities in the
prior year is divided by 12. Dan's space within the building is ap-
proximately ((¥er)) 10 percent of the total space in the building, so
the ((averaged)) average monthly charge is multiplied by .10 (Dan's
pro rata share based upon the amount of space he leases), and that
amount is added to Dan's monthly statement as a line item charge for
utilities, separate from the lease payment. The charges for janitorial
services are treated in the same manner. ((Fa—this—eases))

Result:

* Dan's payment for utilities and janitorial services are not in-
cluded in the measure of contract rent. His payments for security
services are included in the measure of contract rent, and subject to

the leasehold excise tax, because they are not ((eatewdtated—and—echarg—
ed)) separately stated and billed from the lease payments.
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xed—as—any personlspersonal—properEys) )
3) Special circumstances.

(a) Combined payments including payments for concession, fran-
chise, or other rights. When the payment for a leasehold interest is
made in combination with payment for concession, franchise or other
rights granted by the lessor, only that part of the payment which rep-
resents consideration for the leasehold interest is considered part of
the contract rent. For example, if the payment made by the private
lessee to the lessor exceeds the fair market rental value for compara-
ble property with similar use, the excess is generally attributable to
payment for a concession or other right.

((#4))) (b) Lease payments based on a percentage of sales. The
measure of contract rent subject to the leasehold excise tax may be
based upon a lease ((whieh)) that provides that the rent shall be a
percentage of business proceeds. The ((maprper—in—whiech)) way the rent
is calculated does not, in itself, determine the character of the un-
derlying right or interest for which the payment is made.

((5y)) (c) Concession arrangements for retail sales. If the rent
is based in whole or in part on a percentage of sales and includes
payvment for the leasehold interest as well as a concession or other
right granted by the lessor, there is a rebuttable presumption that
the contract rent consists of the first eight percent of sales plus
any prepaid rent or minimum rent required under the lease. The depart-
ment will consider any portion of the contract rent that exceeds that
figure as payvment for the concession or other right granted by the
lessor. If either party to a lease agreement believe the fair market
value differs from presumed amount, they may submit documentation to
the department demonstrating the fair market rental value for compara-
ble property with similar use. The department will consider this docu-
mentation when determining the value of the leasehold interest.

Example 2:

Facts:

e John leases retail space on a Washington state ferry. John pays
S500 per month for the space plus 10 percent of his gross sales.

Result:

e The department will consider contract rent to be $500 plus 8
percent of John's sales.

(4) Expenditures for improvements treated as contract rent. Ex-
penditures by the private lessee for nonexcludable improvements (see
WAC 458-29A-200(2) regarding excludable improvements) with a useful
life of more than one year will be treated as prepaid contract rent if
the expenditures were intended by the parties to be included as part
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of the contract rent. ((Sweh)) This intention may be demonstrated by
conduct of the parties or a contract provision granting ownership or
possession and use of the improvement to the public owner of the un-
derlying property or the community center, which is exempt from prop-
erty tax, that owns the underlying property ((ardfeor—by—theconduvet—of
the—parties) ). These expenditures should be prorated over the useful
life of the improvement, or over the remaining term of the lease or
agreement if the useful life of the improvement exceeds that term.

(5) Default by private lessee. If the private lessee vacates pri-
or to the end of the lease without the agreement of the lessor, there-
by defaulting on the lease, no additional LET is due for the term re-
maining pursuant to the contract between the lessor and that private
lessee.

(6) Department's authority to establish taxable rent. RCW
82.29A.020(2) authorizes the department to establish a "taxable rent"
that is different from contract rent in some situations.

(a) When the department may establish taxable rent. The depart-
ment may establish a taxable rent that is different from the contract

rent 1f the department determines that ((a—%eeeee—hae—a—%eaeehe%d—iﬂ-

est has not:

(i) Been established through competitive bidding((+)); or

(ii) Negotiated in accordance with statutory requirements regard-
ing the rent payable((+)); or

(iii) Negotiated under circumstances, established by public re-
cord, clearly showing that the contract rent was the maximum attaina-

ble by the lessor((——the—depaftmeﬂt—may—estab%ieh—a—taxab%e—feﬂt—eem-

%eé—ﬂﬁéef)). Chapter 82.29A RCW

(b) Criteria for computing taxable rent. The department ((shadtd))
must base its computation on the following criteria:

(i) Consideration ((shadt+)) must be given to rent being paid to
other lessors by private lessees of similar property for similar pur-
poses over similar periods of time; or

(ii) Consideration ((skatd)) must be given to what would be con-
sidered a fair rate of return on the market value of the property
leased less reasonable deductions for any restrictions on use, special
operating requirements or provisions for concurrent use by the lessor,
another person, or the general public.

( (Hor—Ff—+thedepartment—establishes)) (c) Special rule for leases
10 or more years old. If a lease is 10 or more years old and has not
been renegotiated, taxable rent established pursuant to RCW
82.29A.020 (2) ( (—ana—the—~contractrent—was——establishedin accordanee
with)) and the procedures ((set—ferth)) in that section, ((but—the

4+
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grpeoses—shalt)) must be prospec-
tive only. However, if upon examination, the department determines
that the contract rent was not set in accordance with the statutory
provisions of RCW 82.29A.020(2) and the rent is below fair market
rate, the department may (and in most instances, will) apply the taxa-
ble rental rate ((retreaetiwedy)) to prior periods for purposes of de-
termining the leasehold excise tax, subject to the provisions of RCW
82.32.050((3)) -

((#er)) (d) When the department will not establish taxable rent.
The department will not establish taxable rent if one of the following
four situations apply:

9 He
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o
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(1) The leasehold interest has been established or renegotiated
through competitive bidding;

(ii) The rent was set or renegotiated according to statutory re-
quirements;

(11i) Public records demonstrate that the rent was the maximum
attainable; or

(iv) A lease properly established or renegotiated in compliance
with (6) ((#e3)) (d) (1), (ii), or (iii) of this subsection has been in
effect for ((fer)) 10 years or less without renegotiation.

((#5)) (e) Where the contract rent has been established in ac-
cordance with one of the first three criteria ((set—feorth—above)) pro-
vided in (a) of this subsection, and the lease agreement has not been
in effect for ((term)) 10 years or more, or has been properly renegoti-
ated within the past ((¥er)) 10 years, the taxable rent is deemed to
be the stated contract rent.

((#=y)) (f) Hanford reservation subleases. If land on the Hanford
reservation is subleased to a private or public entity by the state of
Washington, "taxable rent" means only the annual cash rental payment
made by the sublessee to the ((state—and)) department of ecology as
specifically referred to as rent in the sublease agreement between the
parties and does not include any other fees, assessments, or charges
imposed on or collected by such sublessee irrespective of whether the
sublessee pays or collects such other fees, assessments, or charges as
specified in the sublease agreement. RCW 82.29A.020.

[Statutory Authority: RCW 82.29A.140. WSR 10-18-034, § 458-29A-200,
filed 8/25/10, effective 9/25/10; WSR 99-20-053, § 458-29A-200, filed
10/1/99, effective 11/1/99.]
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WSR 23-10-028
PROPOSED RULES
CRIMINAL JUSTICE

TRAINING COMMISSION
[Filed April 27, 2023, 10:10 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-04-053.

Title of Rule and Other Identifying Information: Medical examin-
er, coroner, and medicolegal investigator training and certification
through the Washington state criminal justice training commission
(WSCJTC) .

Hearing Location(s): On June 14, 2023, at 10:00 a.m., at 19010
1st Avenue South, Burien, WA 98148. Live streaming may not be availa-
ble. Please come 1f you wish to attend the meeting or send an email
for any public comments.

Date of Intended Adoption: June 14, 2023.

Submit Written Comments to: Derek Zable, 19010 1st Avenue South,
Burien, WA 98148, email Derek.Zable@cjtc.wa.gov, by June 9, 2023.

Assistance for Persons with Disabilities: Contact Derek Zable,
phone 206-793-6332, email Derek.Zable@cjtc.wa.gov, by June 9, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Establishing rules to carry out RCW
43.101.480, regarding the training and certification of medical exam-
iners, coroners, and other medicolegal investigators.

Reasons Supporting Proposal: To establish clear rules and re-
guirements to receive or be exempted from training, and the processes
to receive certification and seek recertification.

Statutory Authority for Adoption: RCW 43.101.080 and 43.101.480.

Statute Being Implemented: RCW 43.101.480.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Agency Personnel Responsible for Drafting: Jennifer Pen-
dray and Derek Zable, 19010 1st Avenue South, Burien, WA 98148,
206-571-2190; Implementation and Enforcement: Jennifer Pendray, 19010
1st Avenue South, Burien, WA 98148, 206-571-2190.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; rule content is explicitly
and specifically dictated by statute; and rules adopt,
amend, or repeal a procedure, practice, or requirement re-
lating to agency hearings; or a filing or related process
requirement for applying to an agency for a license or per-
mit.

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The WAC only impact county governments

and are regarding the requirements to become certified from WSCJTC.

Scope of exemption for rule proposal:

Is fully exempt.

April 27, 2023
Derek Zable
Records Manager
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OTS-4501.1

AMENDATORY SECTION (Amending WSR 00-17-017, filed 8/4/00, effective
9/4/00)

WAC 139-03-030 Request for exemption, waiver, extension or var-
iance. (1) Requests for exemption, waiver, extension or variance from
the commission's regulations may be pursued only under this section.

(2) A request for exemption, waiver, extension or variance may be
made only by the head of a law enforcement or corrections agency or
head of an agency responsible for death investigations, on behalf of
an employee or employees directly affected by the regulation. Where a
request for an exemption or variance is on behalf of a chief of police
or chief medical examiner, such request shall be made by the appoint-
ing authority. Requests under this section shall be for mitigation on-
ly and shall not raise questions of law or of fact. Such requests
shall be submitted in writing to the executive director of the commis-
sion and shall include, where applicable:

(a) The particular regulation from which exemption, waiver, ex-
tension or variance is sought;

(b) The nature of the exemption, waiver, extension or variance
which is sought;

(c) The mitigating factors in the particular case;

(d) The name and mailing address of the requesting party and any
person who will personally appear in support of the requesting party,
including legal counsel;

(e) A statement that the person signing the request has read it
and that to the best of his or her knowledge or information and belief
the contents thereof are true.

(3) Upon receipt of a request under this section which satisfies
the requirements of subsection (2) of this section, the executive di-
rector shall schedule the request for full consideration at the next
commission meeting. If it is determined by the chair that circumstan-
ces justify expedited review, the chair may schedule a special meeting
for the sole purpose of effecting review. After full consideration of
the matter, the commission shall deny the request, grant the request
or provide alternative mitigating relief.

[Statutory Authority: RCW 43.101.080. WSR 00-17-017, § 139-03-030,
filed 8/4/00, effective 9/4/00.]

OTS-4502.2

Chapter 139-27 WAC
MEDICOLEGAL FORENSIC INVESTIGATION TRAINING AND CERTIFICATION
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NEW SECTION

WAC 139-27-010 Definitions. (1) Coroner means the elected or
appointed official tasked with overseeing the medicolegal system of a
county, whose principal duty is to investigate death.

(2) Good standing means a member of a profession regulated by
this chapter who:

(a) Does not have their professional license(s) or certifica-
tion(s) suspended or revoked;

(b) Does not have any findings by an employer for discrimination,
sexual harassment, or other policy violations that factually demon-
strate unethical behavior; and

(c) Is in compliance with their employing agency's training re-
guirements.

(3) Medical examiner means a physician who is responsible for ex-
amining bodies postmortem to determine the cause and manner of death.

(4) Medicolegal forensic investigation training means training
designated to provide tools, resources, and standards to individuals
who perform medicolegal death investigations.

(5) Medicolegal investigative personnel means personnel whose
role is to investigate any death that falls under the jurisdiction of
a coroner's or medical examiner's office, including all unnatural,
suspicious, or violent deaths.

(6) Part-time means any personnel who work less than full-time
hours. Full-time hours are defined by their employer. For the purposes
of this chapter, a single day of work in a month will count as employ-
ment for that month.

[]

NEW SECTION

WAC 139-27-020 Notice of hire/separation. (1) Coroner's and
medical examiner's offices must use an approved form to notify the
commission within 15 days when mandated personnel begin ongoing regu-
lar employment or appointment with the agency.

(2) Upon separation of a coroner, medical examiner, or medicole-
gal investigative personnel from a coroner's or medical examiner's of-
fice, or upon their movement or rotation, for any reason, to a posi-
tion within that office that does not require certification, the agen-
cy shall notify the commission via an approved form within 15 days of
the separation date.

[]

NEW SECTION

WAC 139-27-030 Certifications. (1) All coroners, medical exam-
iners, and medicolegal investigative personnel who are employed in a
coroner's or medical examiner's office, must maintain certification as
a condition of continued employment.

(2) The commission shall issue a certificate if:
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(a) The individual has completed the core medicolegal forensic
investigation training developed and delivered by the commission; or

(b) The individual has been granted exemption following the re-
gquirements of WAC 139-27-110.

(3) Certificates shall be valid for a period of five years from
the date of initial certification.

(4) Certification shall be revoked for the following reasons:

(a) No longer maintaining eligibility for certification due to
the revocation of required existing license or certification.

(b) Admission by the employing agency that the certificant is not
in good standing.

(c) Determination that the certificant was not eligible to re-
ceive a certificate at the time of its issuance.

[]

NEW SECTION

WAC 139-27-040 Continuing education conditions and requirements.
(1) After the initial training period, continuing education is neces-
sary to maintain knowledge and update skills in new technology, equip-
ment, methods, and practices. Every coroner, medical examiner, and
medicolegal investigative personnel required to satisfy RCW 43.101.480
must complete a minimum of 45 continuing education hours every five
years to be eligible for recertification.

(a) Training may be obtained through the commission or other
training resources.

(b) All courses must be relevant to medicolegal forensic death
investigation.

(c) Courses must be taught by instructors who are subject matter
experts, qualified by industry standards, and are not involved in con-
troversy over their instruction.

(2) Continuing education hours accrued will only count towards
recertification if they are attained after the date of initial certif-
ication and before the expiration date.

(3) Continuing education credits must be provided by an accredi-
ted institution or agency and approved by the commission including,
but not limited to: American Board of Medicolegal Death Investigators,
American Medical Association, American Osteopathic Association, Ameri-
can Nursing Association, American Academy of Physician Assistants,
American Society for Clinical Pathology, American Bar Association,
College of American Pathologists, Emergency Medical Services, Federal
Emergency Management Agency, International Association for Continuing
Education and Training, Peace Officer Standards and Training (or
equivalent), Pennsylvania Coroner's Education Board, U.S. Department
of Homeland Security or a postsecondary institution recognized by a
national educational accrediting agency.

(4) Medical examiner's who maintain certification as a board-cer-
tified forensic pathologist certified from the American Board of Path-
ology meet the continuing education requirements.

[]
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NEW SECTION

WAC 139-27-050 Recertification eligibility and requirements.

(1) All medicolegal forensic death investigation certificates have a
five-year duration from the date issued, after which individuals who
continue to meet the requirements of WAC 139-27-100 or 139-27-030 must
seek recertification. Recertification will begin six months prior to
the certification expiration date, and materials must be received by
or before the expiration date. The recertification process is provided
in WAC 139-27-060. To be eligible for recertification, individuals
must meet these requirements:

(a) A medical examiner must:

(1) Maintain employment by a coroner's or medical examiner's of-
fice in Washington state.

(ii) Maintain their status as a board-certified forensic patholo-
gist certified by the American Board of Pathology or has completed
continuing education following WAC 139-27-040.

(iii) Maintain their license by the Washington state medical com-
mission.

(iv) Be in good standing with their agency of employment.

(b) A coroner or medicolegal investigative personnel must:

(1) Maintain employment by a coroner's or medical examiner's of-
fice in Washington state.

(ii) Complete 45 hours of continuing education following WAC
139-27-040 over the five-year certification period.

(iii) Be in good standing with their agency of employment.

(2) If certification lapses, the coroner, medical examiner, or
medicolegal investigative personnel will be required to complete the
initial certification process again. If certification lapses by one
year or more, the individual will be required to attend the core medi-
colegal forensic investigation training regardless of previous attend-
ance.

[]

NEW SECTION

WAC 139-27-060 Recertification process. (1) Requests for recer-
tification must be submitted by the employing agency designee for any
coroner, medical examiner, or medicolegal investigative personnel di-
rectly affected by the regulation.

(2) Requests shall be submitted in writing, with appropriate doc-
umentation, to the commission. Requests shall be accepted up to six
months prior to the expiration date and due by or before the expira-
tion date.

(3) Request for recertification:

(a) For a medical examiner:

(1) Proof of continued board certification as a forensic patholo-
gist by the American Board of Pathology or proof of 45 hours of con-
tinuing education, for which documentation shall include:

(A) Certificate of completion or other documentation showing com-
pletion;

(B) Course description;

(C) Agenda/syllabus/program;

(D) Number of education hours.
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(ii) Proof of continued licensure by the Washington state medical
commission.

(iii) Proof of good standing by the employing agency on agency
letterhead.

(b) For a coroner or medicolegal investigation personnel:

(1) Proof of 45 hours of continuing education. Documentation
shall include:

(A) Certificate of completion or other documentation showing com-
pletion;

(B) Course description;

(C) Agenda/syllabus/program;

(D) Number of education hours.

(ii) Proof of good standing by the employing agency on agency
letterhead.

(4) Upon submission of the appropriate documentation, the commis-
sion shall review and evaluate relevant materials and issue recertifi-
cation, if applicable, within 60 days.

(5) If the applicant has not met the qualifications to receive
recertification, the commission shall:

(a) Issue recertification upon satisfactory completion of accept-
able continuing education to be completed within six months from time
application for recertification is deemed not to have met the qualifi-
cations, or submission of needed materials; or

(b) Require attendance of the core medicolegal forensic investi-
gation training regardless of previous attendance if certification has
lapsed by one year or more.

(6) During the six-month period to complete or rectify missing
eligibility requirements for recertification required by the commis-
sion as provided in subsection (5) (a) of this section, expiration of
the current certificate will be delayed until the end of this six-
month period or upon the issuance of a new certificate.

[]

NEW SECTION

WAC 139-27-070 Core medicolegal forensic death investigation
training curriculum. The core medicolegal forensic death investiga-
tion training shall include, but is not limited to, the following sub-
ject areas:

(1) Medicolegal systems;

Ethics;
Cause and manner of death;
Sharp force trauma;
Blunt force trauma;
Gunshot wounds;
Identification;
Drowning/water related deaths;
Fire deaths;

Decomposition and postmortem changes;
Infant death investigations;
Next of kin;

Report writing;

Photography;

Missing persons.
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NEW SECTION

WAC 139-27-100 Exemption eligibility and requirements. (1) As a
condition of continued employment, unless exempted by the commission
under this section, all coroners, medical examiners, and medicolegal
investigative personnel employed at a county coroner's or medical ex-
aminer's office must complete training and receive certification with-
in 12 months of hire for full-time personnel or 18 months of hire for
part-time personnel.

(2) Requirements for exemption:

(a) A medical examiner who:

(1) Is employed by a coroner's or medical examiner's office in
Washington state.

(ii) Is a board-certified forensic pathologist certified by the
American Board of Pathology (ABP), maintains their certification, and
who shows proof of certification.

(iii) Is licensed by the Washington state medical commission,
maintains their license, and who shows proof of license.

(iv) Is in good standing with their agency of employment.

(b) A coroner or medicolegal investigative personnel who:

(1) Has been employed as a coroner or medicolegal investigative
personnel by a county coroner's or medical examiner's office for at
least 12 months as a full-time employee or 18 months as a part-time
employee.

(ii) Is certified (minimum registry certification required) by
the American Board of Medicolegal Death Investigators (ABMDI).

(iii) Has attended a basic, introductory, or core training course
or program or has attended an accumulation of courses which is equiva-
lent to a basic, introductory, or core training course or program
within the last five years. The courses/program substitution must be
comparable in content and quality to that produced by the commission
for the core medicolegal forensic investigation training.

(iv) Is in good standing with their agency of employment.

[]

NEW SECTION

WAC 139-27-110 Exemption process. (1) Requests for exemption
must be submitted by the employing agency designee for any coroner,
medical examiner, or medicolegal investigative personnel directly af-
fected by the regulation who wish to receive exemption from the ini-
tial certification training requirement. Requests shall be submitted
in writing with appropriate documentation to the commission.

(2) Request for exemption:

(a) For a medical examiner:

(1) Proof of board certification as a forensic pathologist by the
American Board of Pathology.

(ii) Proof of licensure by the Washington state medical commis-
sion.
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(iii) Proof of good standing by the employing agency on agency
letterhead.

(b) For a coroner or medicolegal investigative personnel:

(1) Proof of employment as a coroner or medicolegal investigative
personnel by a county coroner's or medical examiner's office for at
least 12 months as a full-time employee or 18 months as a part-time
employee.

(ii) Proof of certification (minimum registry) by the American
Board of Medicolegal Death Investigators.

(iii) Proof of medicolegal forensic investigation training compa-
rable to that offered by the commission. Documentation shall include:

(A) Certificate of completion or other documentation showing com-
pletion;

(B) Course description;

(C) Agenda/syllabus/program;

(D) Number of education hours.

(iv) Proof of good standing by the employing agency on agency
letterhead.

(3) Upon submission of the appropriate documentation, the commis-
sion shall review and evaluate relevant materials and issue a certifi-
cate if applicable within 60 days (days calculated per RCW 1.12.040).

(4) If the individual has not met the qualifications to receive
exemption, the commission shall:

(a) Issue a certificate upon satisfactory completion of required
training or submission of needed materials; or

(b) Require the individual to attend the core medicolegal foren-
sic investigation training produced by the commission in conjunction
with the Washington Association of Coroners and Medical Examiners
(WACME) .

(5) Issuance of a certificate through the exemption process does
not exempt the individual from recertification requirements of WAC
139-27-050 or the continuing education requirements of WAC 139-27-040.

[]
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WSR 23-10-046

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Office of the Secretary)

(Office of Information Governance)
[Filed April 27, 2023, 4:12 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 22-14-033.

Title of Rule and Other Identifying Information: Amending and re-
codifying WAC 388-01-005 and 388-01-010; amending WAC 388-01-015,
388-01-020, 388-01-030, 388-01-060, 388-01-070, 388-01-080,
388-01-090, 388-01-100, 388-01-110, 388-01-120, 388-01-130,
388-01-140, 388-01-150, 388-01-160, 388-01-170, 388-01-180, 388-01-190
and 388-01-200; and repealing WAC 388-01-050.

Hearing Location(s): On June 27, 2023, at 10:00 a.m., at Office
Building 2, Department of Social and Health Services (DSHS) Headquar-
ters, 1115 Washington [Street S.E.], Olympia, WA 98504. Public parking
at 11th and Jefferson. A map is available at https://www.dshs.wa.gov/
office-of-the-secretary/driving-directions-office-bldg-2; or virtual-
ly. Due to the COVID[-19] pandemic, hearings are being held virtually.
Please see the DSHS website for the most up-to-date information.

Date of Intended Adoption: Not earlier than June 28, 2023.

Submit Written Comments to: DSHS Rules Coordinator, P.0O. Box
45850, Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov,
fax 360-664-6185, by 5:00 p.m. on June 27, 2023.

Assistance for Persons with Disabilities: Contact Shelley Tencza,
rules consultant, phone 360-664-6036, fax 360-664-6185, TTY 711 relay
service, email shelley.tencza@dshs.wa.gov, by 5:00 p.m. on June 13,
2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The amendments add language to clarify,
update, and ensure clear policies for responding to public records re-
quests under chapter 42.56 RCW and align policy to comply with new
statutes. The amendments repeal the redundant language in WAC
388-01-050.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 42.56.040.

Statute Being Implemented: Chapter 42.56 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: None.

Name of Proponent: Governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Natasha House, Public Records Officer, P.O. Box
45135, Olympia, WA 98504, 360-902-8484.

A school district fiscal impact statement is not regquired under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
Amendments to chapter 388-01 WAC clarify current department policy and
are not considered "significant legislative rules." A cost-benefit
analysis 1s not required.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:
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Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; and rules only correct ty-
pographical errors, make address or name changes, or clarify
language of a rule without changing its effect.

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

April 27, 2023
Katherine I. Vasquez
Rules Coordinator

SHS-4974.2

Chapter 388-01 WAC
( (PSHS—ORGANIZATION/DISCLOSUREOF)) PUBLIC RECORDS
—DISCLOSURE

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-005 ((What—definitions—apply to—this—chapter?)) Defi-

nitions. The following definitions apply to this chapter:

(1) "Authorization" means a detailed document that gives DSHS
permission to use or disclose confidential information and records for
specified purposes and within a designated time frame.

(2) "Business days" means Monday through Friday, excluding legal
holidays.
(3) "Client" means a person who receives services or benefits

from DSHS. Clients include but are not limited to, consumers, recipi-
ents, applicants, residents of DSHS facilities or institutions, pa-
tients, ((perests—and—echitdrendnvolved—with ehi

-
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.
£emy) ) parents receiv-
ing support enforcement services, persons who previously received
services or benefits, and persons applying for benefits or services.

(4) "DSHS" means the department of social and health services.

(5) "Public records coordinator" means a person designated to re-
spond to public records requests within an organizational unit or who
are appointed as responsible for a local office, unit, region, pro-
gram, or facility.

(6) "Public records officer" means the person designated as the
public records officer for the DSHS under RCW 42.56.580. The DSHS pub-
lic records officer has primary responsibility for management, over-
sight, and monitoring of DSHS's public records request process.

(7) "Redact" means deleting or marking out exempt information
from a public record.
(8) "Third party notice" means notifying affected persons or en-

tities of a public records request to allow the opportunity to enjoin
disclosure of the records under RCW 42.56.540.
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[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-005,
filed 2/9/18, effective 3/12/18.]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-010 What ((axe)) is the ((Pufpeses)) purpose of this
chapter? The ( burpose of this chapter

2 £+ o
lJ.La(_A.L_J_ULl A CTT A8 b/u

reeords<)) is to ensure compllance by the department of 8001al and

health services with the provisions of the Public Records Act, chapter
42 .56 RCW.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-010,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-010, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-015 Does any provision in this title create a cause
of action? Except where otherwise provided, no provision in Title 388
WAC :

(1) Creates or is intended to create any right or cause of ac-
tion;

(2) Adds to or intends to add to any existing right or cause of
action; or

(3) Compels the establishment of any program or special entitle-
ment.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-015,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 43.17.060. WSR 02-15-119, § 388-01-015, filed 7/18/02, effective
8/18/02.]

AMENDATORY SECTION (Amending WSR 19-02-018, filed 12/21/18, effective
1/21/19)

WAC 388-01-020 How is DSHS organized? DSHS is organized into
administrations which direct the provision of food and cash assis-
tance, long-term care, vocational rehabilitation, services for people
with intellectual and developmental disabilities, and behavioral
health treatment for people in state-operated psychiatric hospitals as
well as those with criminal justice involvement, and waiting to re-
ceive competency evaluation and restoration services. DSHS contracts
with local government, private, and nonprofit contractors to deliver
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these services, and operates over 140 field offices and 12 state-run
facilities throughout Washington.

((#+r)) DSHS's current organizational structure can be located at
the following link: https://www.dshs.wa.gov/office-of-the-secretary/
organizational-chart.

[Statutory Authority: RCW 42.56.040 and chapter 42.56 RCW. WSR
19-02-018, § 388-01-020, filed 12/21/18, effective 1/21/19. Statutory
Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-020, filed 2/9/18,
effective 3/12/18. Statutory Authority: RCW 42.17.250 and 34.05.220.
WSR 99-15-065, § 388-01-020, filed 7/19/99, effective 8/19/99.]

AMENDATORY SECTION (Amending WSR 19-02-018, filed 12/21/18, effective
1/21/19)

WAC 388-01-030 What public records are available? (1) DSHS pre-
pares and ((keeps)) maintains public records that relate to the pro-
grams it administers. All records DSHS uses to conduct business are
public records.

DSHS public records may include documents, audio and video re-
cordings, pictures, email, ((eempwter—diskssy)) and electronic data.

(2) DSHS public records are available to the public unless a law
exempts them from disclosure. Some DSHS records are confidential and
not available to everyone. Records exempt from public disclosure are
listed under chapter 42.56 RCW, WAC 388-01-120, and other federal and
state laws applicable to DSHS.

(3) Clients, or someone authorized to act for a client, may ac-
cess confidential records about the client that are exempt from dis-
closure to the public unless specifically prohibited by law.

(4) Upon request, DSHS may provide access to records such as
rules, policies, indexes, interpretive statements, pamphlets, forms,
and other publications at cost under WAC 388-01-180 without using the
public records regquest process.

[Statutory Authority: RCW 42.56.040 and chapter 42.56 RCW. WSR
19-02-018, § 388-01-030, filed 12/21/18, effective 1/21/19. Statutory
Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-030, filed 2/9/18,
effective 3/12/18. Statutory Authority: RCW 41.17.020 [42.17.250],
41.17.260 [42.17.260], and 41.17.300 [42.17.300]. WSR 03-17-014, §
388-01-030, filed 8/12/03, effective 9/12/03. Statutory Authority: RCW
42.17.250 and 34.05.220. WSR 99-15-065, § 388-01-030, filed 7/19/99,
effective 8/19/99.]

AMENDATORY SECTION (Amending WSR 19-02-018, filed 12/21/18, effective
1/21/19)

WAC 388-01-060 How may an individual request a public record?
(1) An individual may request a public record ((eraldtsy)) verbally or
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in writing from the DSHS public records officer using the following
contact information: ((=))

DSHS public records officer

Office of information governance

P.O. Box 45135

Olympia WA 98504-5135

Telephone: (360) 902-8484

Fax: (360) 902-7855

Email: DSHSPublicDisclosure@dshs.wa.gov.

DSHS prefers that all public record requests be in writing on the
"request for DSHS records" form, DSHS 17-041( (%)) . Individuals may

locate this form on the DSHS website at ( (ketps+/irwww—dshs—wargovifsart

forms)) https://www.dshs.wa.gov/office-of-the-secretary/forms or re-
quest it from( (=

Emait—DBSHSPubltiebiselosurelldshs—wa-—gov~)) the DSHS public re-

cords officer.

(2) If an individual does not use the DSHS form, the written pub-
lic record request should include the following information:

(a) The requester's name, organization, mailing address, tele-
phone number, fax number, and email address;

(b) The date of the request;

(c) A detailed description of the identifiable public record be-
ing requested;

(d) The email or mailing address where DSHS should send copies of
the records, or if the requester wants to inspect the record at DSHS;
and

(e) The requester's signature.

(3) An individual may fill out a record request at a DSHS office
or send 1t by regular mail, email, or fax to the public records offi-
cer ((+Ested—adnWAC388—-0B+—-0650)).

(4) Requests by third parties for confidential client records
must be accompanied by a valid authorization as set forth in WAC
388-01-150.

(5) DSHS may ask an individual requesting a public record for
personal identification when the law makes a record disclosable to a
specific person.

(6) DSHS may deny a "bot" request, which is one of multiple re-
quests from a requester within a ((&wemty—fowr)) 24 hour period, if
responding to multiple requests would cause excessive interference
with other essential DSHS functions.

[Statutory Authority: RCW 42.56.040 and chapter 42.56 RCW. WSR
19-02-018, § 388-01-060, filed 12/21/18, effective 1/21/19. Statutory
Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-060, filed 2/9/18,
effective 3/12/18. Statutory Authority: RCW 42.17.250 and 34.05.220.
WSR 99-15-065, § 388-01-060, filed 7/19/99, effective 8/19/99.]
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AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-070 When may a public record be inspected? (1) Indi-
viduals may inspect public records during DSHS office hours. The of-
fice hours are 8:00 a.m. to noon and 1:00 p.m. to 5:00 p.m., Monday
through Friday, excluding legal holidays. Contact the public records
coordinator in the appropriate office to arrange a time to inspect the
public record.

(2) In order to preserve the record or prevent interference in
the performance of departmental duties, DSHS reserves the right to re-
strict an individual's ability to inspect or copy public records. This
does not prevent DSHS from providing copies of the public record by
mail or email.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-070,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-070, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-080 Does DSHS charge for inspecting or providing pub-
lic records? (1) There is no fee for inspecting public records.

(2) Pursuant to RCW 42.56.120 (2) (b), DSHS does not calculate the
actual costs for copying records because to do so would be unduly bur-
densome for the following reasons:

(a) DSHS does not have the resources to conduct a study to deter-
mine all of its actual copying costs; and

(b) To conduct such a study would interfere with other essential
agency functions.

(3) DSHS may do one or more of the following:

(a) Charge for copies of records according to the default fees in
RCW 42.56.120 (2) (b), (c) and (d);

(b) Charge for customized services pursuant to RCW 42.56.120(3);

(c) Charge other copy fees authorized by statutes outside of
chapter 42.56 RCW;

(d) Enter into an alternative fee agreement with a requester un-
der RCW 42.56.120(4).

(e) Charge for an advanced deposit of 10% of the estimated fees,
including a customized service charge, as allowable under RCW
42.56.120(4) .

(4) Responsive records may be provided in installments as allowa-
ble under RCW 42.56.120(4). Each installment must be either paid for
or inspected prior to fulfilling the remainder of the request.

(5) Payment must be made by check or money order to the depart-
ment of social and health services.

(6) The department will close a request as abandoned when the re-
gquester fails within 30 days to pay for a request, or an installment,
or for the required 10% deposit.

((#4r)) (7) DSHS may waive copying fees in one or more of the
following circumstances:

(a) Clients or someone having a valid authorization or court or-—
der to act for a client receiving the first copy of their client file;
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Producing records assists in managing a program;
The expense of billing exceeds the cost of producing re-

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-080,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-080, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-090 When and how must DSHS respond to a public record
request? (1) Within five business days after DSHS receives a public
record request, DSHS must:

(a) Produce responsive public records;

(b) Acknowledge receipt of the request and provide an estimated
date for first response;

(c) Provide an internet address and link to the specific records
requested;

(d) Seek clarification of an unclear request; or

(e) Deny the request in writing, noting the reason(s) for denial.

(2) DSHS may produce records in installments, as appropriate.

(3) A request received after office hours will be considered to
have been received on the following business day.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-090,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-090, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-100 When may DSHS need to extend the time to respond
to a public record request? (1) DSHS may extend its estimated re-
sponse time to:

(a) Locate and gather responsive records;

(b) Notify an individual or organization identified in the re-
cords or affected by the request;

(c) Determine whether requested records are exempt and whether
all or part of the records may be released;

(d) Contact the requester to clarify the intent, scope, or spe-
cifics of the request.

(2) If a requester does not clarify an unclear request under sub-
section (1) (d) of this section, DSHS does not have to respond to the
unclear parts of the request.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-100,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-100, filed 7/19/99, effective
8/19/99.1]
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AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-110 What if a requester disputes production time es-
timates? If a requester thinks DSHS's time estimate for producing re-
cords under chapter 42.56 RCW is unreasonable, the requester may:

(1) Petition the public records coordinator to reduce the time
estimate; or

(2) File a lawsuit in superior court under RCW 42.56.550(2).

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-110,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-110, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-120 What if the public record contains information
that is exempt from public disclosure? (1) Public records and infor-
mation may be exempt from disclosure or production under chapter 42.56
RCW or other state or federal laws. Commonly applicable exemptions in-
clude, but are not limited to, the following:

(a) Under RCW 42.56.230(1), personal information in files main-
tained for welfare recipients and patients or clients of public insti-
tutions or public health agencies. Personal information includes, but
is not limited to:

(1) Names;

(ii) Telephone numbers;

(11ii) Fax numbers;

(iv) Email addresses;

(v) Social Security numbers;

(vi) Medical record numbers;

(vii) Health plan beneficiary numbers;

(viii) Account numbers;

(ix) Certificate or license numbers;

(x) Vehicle identifiers and serial numbers, including license
plate numbers;

(x1) Device identifiers and serial numbers;

(x11i) Web universal resource locators (URLs);

(xiii) Internet protocol (IP) address numbers;

(xiv) Biometric identifiers, including finger and voice prints;

(xv) Full face photographic images and any comparable images;

(xvi) Any other unique identifying number, characteristic, or
code;

(xvii) All geographic subdivisions smaller than a state, includ-
ing street address, mailing address, city, county, precinct, geocodes,
and zip code, except for the initial three digits of a zip code; and

(xviii) All elements of dates (except year) for dates directly
related to an individual, including birth date, admission date, dis-
charge date, date of death.

(b) Under RCW 74.04.060 and related federal laws, information and
records about applicants and recipients of public assistance and other
services provided and received under Title 74 RCW.
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(c) Under chapter 13.50 RCW and related federal laws, information
and records about juvenile offender and child welfare cases.

(d) Under chapter 26.23 RCW and related federal laws, information
and records about child support enforcement.

(e) Under chapter 26.33 RCW and related federal laws, information
and records about adoption.

(f) Under chapter 70.02 RCW and related federal laws, protected
health care information and medical records.

(g) Under RCW 74.34.095, information and records about alleged
abandonment, abuse, financial exploitation, or neglect of a vulnerable
adult.

(h) Under RCW 42.56.230(3), personal information in files main-
tained for DSHS employees or elected officials to the extent that dis-
closure would violate their right to privacy.

(1) Under RCW 42.56.250, the following information from personnel
records, public employment related records, volunteer rosters, or in-
cluded in any mailing list of employees or volunteers of any public
agency:

Residential addresses;

Residential phone numbers;

Personal wireless telephone numbers;

Personal email addresses;

Social Security numbers;

Driver's license numbers;

Identicard numbers;

Personal demographic details;

Photographs and month and year of birth, except the news me-
dia shall have access to the photographs and full dates of birth;

((H)) (J) Emergency contact information; and

((+)) (K) Names, dates of birth, residential addresses, resi-
dential telephone numbers, personal wireless telephone numbers, per-
sonal email addresses, social security numbers, and emergency contact
information of dependents of employees or volunteers of a public agen-

cy.

—~ o~
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(J) Under RCW 42.56.640 and 43.17.410, sensitive personal infor-
mation of vulnerable individuals and in-home caregivers for wvulnerable
populations, except as allowed under subsection (3) of this section.

(2) If the requested public record contains information that is
exempt from public disclosure, DSHS may:

(a) As appropriate, release the nonexempt portion, explaining
what exemptions apply to redacted portions of the record;

(b) As appropriate, deny release of the entire record, sending a
written explanation and citing the exemption that applies to the deni-
al; or

(c) Neither confirm or deny the existence of the requested re-
cords and provide the legal basis for confidentiality as if the re-
sponsive records existed, when a denial would reveal information that
is confidential and must not be disclosed.

(3) Sensitive personal information under subsection (1) (j) of
this section may be disclosed or produced if DSHS determines that the
requester:

(a) Meets the criteria under RCW 42.56.645; and

(b) Has complied with any procedures developed by DSHS to protect
the confidentiality of the information.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-120,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
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and 34.05.220. WSR 99-15-065, § 388-01-120, filed 7/19/99, effective
8/19/99.]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-130 What are a requester's options if DSHS denies a
public record request? (1) After DSHS takes final action to deny all
or a portion of a public record request, a requester may do any one oOr
more of the following:

(a) Petition for agency review by the denying public records co-
ordinator or an approved designee. The written request must specifi-
cally refer to the written statement by the public records coordinator
that constituted or accompanied the denial.

(b) Ask the office of the attorney general to review the public
record request.

(1) Send a copy of the denied public record request and the DSHS
written denial to:

Office of the attorney general
Public records review

P.O. Box 40100

Olympia ((+)) WA 98504-0100.

(ii) The office of the attorney general will review the request
and DSHS denial. The office of the attorney general issues a written
opinion as to whether the requested public record is excluded from
disclosure.

(c) File a lawsuit for judicial review under the Public Records
Act in superior court in the county where the public record is loca-
ted.

(2) "Final action" occurs when DSHS indicates that it will not
provide responsive records. When DSHS produces installments of re-
cords, final action occurs when DSHS produces its last installment or
indicates that it will not reconsider a denial. Before DSHS produces
its last installment, DSHS may cure deficiencies within prior install-
ments. DSHS encourages requesters to contact the public records coor-
dinator with questions or concerns about installments prior to final
action.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-130,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-130, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-140 If a public record identifies or pertains to an
individual or organization, other than the requester, is that individ-
ual or organization notified? (1) If records responsive to a public
records request identify or pertain directly to an individual or or-
ganization other than the requester, DSHS may notify the named indi-
vidual or organization about the request.
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(2) DSHS's third party notice may include:
(a) A copy of the original request;

(b) If appropriate, the records that identify or pertain to the
third party;

(c) The date DSHS intends to release the record; and

(d) A statement that the third party may prevent release of the
record by agreement or by bringing a lawsuit and getting an injunction
against DSHS and the requester under RCW 42.56.540 prior to the inten-
ded release date.

(3) DSHS may inform the requester that:

(a) A third party has been notified of the request;

(b) DSHS provided the third party with a due date for objecting
to disclosure; and

(c) In the absence of an agreement with the requester, the third
party may bring a lawsuit against the requester and DSHS under RCW
42.56.540 to stop disclosure.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-140,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-140, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-150 May a third party request a client's record? (1)
A third party, such as a DSHS client's attorney or lay representative,
may access confidential records about a DSHS client with a wvalid au-
thorization.

(2) The authorization should:

(a) Identify the client;

(b) Identify the individual (s) or organization(s) authorized to
receive the records;

(c) State that DSHS may disclose the information to the reques-
ter;

(d) Identify the record(s) that the client wants DSHS to release;

(e) State the date the authorization expires or an expiration
event that relates to the client or the purpose of the use of disclo-
sure;

(f) State the reason for disclosure;

(g) State the right to revoke;

(h) State the potential for redisclosure;

(i) As appropriate, include specific language authorizing DSHS to

release any one or more of the following to the requester: ((chemiecat
dependeney)) substance use disorder records, HIV or STD records, or
mental health records; and

(7J) Include a dated verified signature of the individual with le-
gal authority to authorize the release of records.

(3) DSHS may ask for additional proof to verify the third party's
authority to access confidential records.

(4) In general, a parent may access confidential records about a
child under age ((eighteern)) 18. But a child must consent to disclo-
sure of the following confidential records:

(a) At any age, birth control or abortion records (see RCW
9.02.100) ;
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(b) If over age ((thirteern)) 13, ((chemicaldependeney)) sub-
stance use disorder or mental health records (see ((REW—F-586A230

and)) RCW 71.34.530);
(c) If over age ((feurteern))
cords (see RCW 70.24.110); and
(d) If over age ((etghteer)) 18, all client records held by DSHS.
(5) Legal guardians authorized by court order to act on behalf of
a client are not considered to be a third party request.

4, sexually transmitted disease re-

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-150,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-150, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-160 Is DSHS required to create public records for re-
questers? (1) DSHS is only required to provide access to existing,
identifiable public records in its possession at the time of the re-
quest (see RCW 42.56.080).

(2) DSHS is not required to collect information to create a pub-
lic record that does not exist at the time the public record request
is received.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-160,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-160, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-170 May DSHS release information or public records
outside of the Public Records Act? (1) A request for information is
not a Public Records Act request.

(2) A request to access records under authority other than the
Public Records Act is not a Public Records Act request, including but
not limited to the following examples:

(a) Requests by current employees to access their personnel files
under RCW 49.12.240;

(b) Requests by employees and labor unions to access employment
records under collective bargaining agreements;

(c) Requests by qualified individuals and organizations to access
confidential juvenile offender and child welfare records under chapter
13.50 RCW and related federal laws;

(d) Requests by qualified individuals or organizations to access
confidential child support enforcement records under chapter 26.23 RCW
and related federal laws;

(e) Requests by qualified individuals or organizations to access
confidential adoption records under RCW 26.33.340;

(f) Requests for public access to confidential child welfare re-
cords under RCW 74.13.500 through 74.13.525;
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(g) Requests by qualified individuals and organizations to access
confidential health care information and medical records under chapter
70.02 RCW and related federal laws;

(h) Requests for records pursuant to a contract; and

(1) A legal subpoena or court order for DSHS records.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-170,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-170, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-180 Who should an individual contact to review or get
a copy of an interpretive or policy statement index? DSHS issues ad-
ministrative policy statements that apply to the whole department. Ad-
ministrations may issue policies and interpretive statements that re-
late to their own programs. (See RCW 34.05.010.)

(1) To receive a copy of a DSHS administrative policy, send a
written request to:

Office of ((Petiey—ondExternral—Relatieons)) Justice and civil

rights
Rules and policies assistance unit

P.O. Box 45850
Olympia ((+)) WA 98504-5850.

(2) To receive a copy or review a specific administration's poli-
cies or interpretive statements, send a written request to the admin-
istration.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-180,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-180, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-190 How can an individual get an index of DSHS sig-
nificant decisions? (1) The DSHS board of appeals reviews and selects
orders and creates an index of significant decisions that substantial-
ly affect DSHS performance (see RCW 42.56.070).

(2) The index:

(a) Is divided into program categories;

(b) Contains a copy or synopsis of the order; and

(c) Is updated, as needed.

(3) An individual can view the index on the boards of appeals

website at
. XI x g )) https://www.dshs.wa.gov/of

or 1nspect or request a copy by contacting the board of appeals at:

Board of appeals
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1115 Washington Street S.E.
Olympia ((+)) WA 98504-5803
Telephone: (360) 664-6100
Fax: (360) 664-6187

Mailing address:

Board of appeals

P.0O. Box 45803

Olympia((+)) WA 98504-5803.

(4) An individual may ask the board of appeals to index an order
as a significant decision by sending a written request with a copy of
the order to the mailing address.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-190,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-190, filed 7/19/99, effective
8/19/99.1]

AMENDATORY SECTION (Amending WSR 18-05-021, filed 2/9/18, effective
3/12/18)

WAC 388-01-200 How may an individual file a petition for declar-
atory order by DSHS? An individual may file a petition for declarato-
ry order by DSHS as follows:

(1) Read the information on declaratory orders in RCW 34.05.240
and WAC 10-08-250, 10-08-251, and 10-08-252; and

(2) File the petition with the DSHS rules and policies assistance
unit at:

DSHS Rules and policies assistance unit
P.O. Box 45850
Olympia ((+)) WA 98504-5850.

[Statutory Authority: RCW 42.56.040. WSR 18-05-021, § 388-01-200,
filed 2/9/18, effective 3/12/18. Statutory Authority: RCW 42.17.250
and 34.05.220. WSR 99-15-065, § 388-01-200, filed 7/19/99, effective
8/19/99.1]

NEW SECTION

The following sections of the Washington Administrative Code are
decodified and recodified as follows:

0ld WAC Number New WAC Number

388-01-005 388-01-010

388-01-010 388-01-005
REPEALER

The following section of the Washington Administrative Code is
repealed:
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WAC 388-01-050 Who should be contacted to request a
public record?
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WSR 23-10-048

PROPOSED RULES

DEPARTMENT OF
FINANCIAL INSTITUTIONS

(Securities Division)
[Filed April 28, 2023, 9:10 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-03-059.

Title of Rule and Other Identifying Information: North American
Securities Administrators Association, Inc. (NASAA) Statement of Poli-
cy Regarding the Use of Franchise Questionnaires and Acknowledgments
(statement of policy).

Hearing Location(s): On Wednesday, June 7, 2023, at 2:00 p.m., at
150 Israel Road S.W., Room 220, Tumwater, WA 98501.

Date of Intended Adoption: June 8, 2023.

Submit Written Comments to: Nathan Quigley, P.0O. Box 9033, Olym-
pia, WA 98507, email Nathan.Quigley@dfi.wa.gov, fax 360-902-0524, by
June 7, 2023.

Assistance for Persons with Disabilities: Contact Carolyn Hawkey,
phone 360-902-8760, fax 360-902-0524, TTY 1-800-833-6384, email
Carolyn.Hawkey@dfi.wa.gov, by June 7, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The proposed amendment would require
franchisors to comply with the statement of policy promulgated by NA-
SAA.

Reasons Supporting Proposal: On September 18, 2022, NASAA adopted
the statement of policy. The statement of policy sets uniform stand-
ards for the proper use of questionnaires and acknowledgments in fran-
chise offerings. The statement of policy prohibits provisions that
would require a prospective franchisee to make statements that are
subjective, unreasonable, or that attempt to absolve the franchisor or
its agents of liability in connection with the sale of a franchise.
These provisions are also inconsistent with the Franchise Investment
Protection Act's antiwaiver provisions. See RCW 19.100.220(2) and
19.100.180 (2) (g). It is important to note that the adoption of the
statement of policy does not represent a material change in require-
ments for franchise offerings in Washington. However, adoption of the
statement of policy would aid franchisors in complying with existing
Washington law by providing specific examples of prohibited question-
naires and acknowledgments, while also increasing compliance with an-
tiwaiver and antifraud requirements across the states with such re-
quirements.

Statutory Authority for Adoption: RCW 19.100.250.

Statute Being Implemented: RCW 19.100.250.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of financial institutions (DFI),
securities division, governmental.

Name of Agency Personnel Responsible for Drafting: Nathan Quig-
ley, 150 Israel Road S.W., Tumwater, WA 98501, 360-902-8797; Implemen-
tation: Faith Anderson, 150 Israel Road S.W., Tumwater, WA 98501,
360-902-8760; Enforcement: William Beatty, 150 Israel Road S.W., Tum-
water, WA 98501, 360-902-8760.

A school district fiscal impact statement is not required under
RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW 34.05.328. DFI
is not an agency identified in RCW 34.05.328.
Scope of exemption for rule proposal:
Is not exempt.
The proposed rule does impose more-than-minor costs on business-
es.

Small Business Economic Impact Statement (SBEIS)
WAC 460-80-325
Concerning the NASAA Statement of Policy
Regarding the Use of Franchise Questionnaires and Acknowledgments
April 13, 2023

Introduction: The securities division of DFI (securities divi-
sion) has prepared this SBEIS in connection with the proposed amend-
ment to chapter 460-80 WAC to formally adopt the statement of policy
promulgated by NASAA.

On September 18, 2022, NASAA adopted the statement of policy. The
statement of policy sets uniform standards for the proper use of ques-
tionnaires and acknowledgments in franchise offerings. Specifically,
the statement of policy prohibits provisions that would require a pro-
spective franchisee to make statements that are subjective, unreasona-
ble, or that attempt to absolve the franchisor or its agents of lia-
bility in connection with the sale of a franchise. These provisions
are also inconsistent with the antiwaiver provisions in Washington's
Franchise Investment Protection Act. See RCW 19.100.220(2) and
19.100.180 (2) (g). It is important to note that the adoption of the
statement of policy would not represent a material change in require-
ments for franchise offerings in Washington. However, adoption of the
statement of policy would aid franchisors in complying with existing
Washington law by providing specific examples of prohibited gquestion-
naires and acknowledgments, while also increasing compliance with an-
tiwaiver and antifraud requirements across the states with such re-
quirements. The statement of policy is available at https://
WWW.nasaa.org/wp-content/uploads/2022/09/NASAA-Franchise-
Questionnaires—-and-Acknowledgments-Statement-of-Policy-9-18-2022.pdf.

The securities division is proposing to adopt new WAC 460-80-325
to explicitly require franchisors to comply with the statement of pol-
icy.

Procedural Background: On January 11, 2023, the securities divi-
sion filed a CR-101 preproposal statement of inquiry with the office
of the code reviser (code reviser) stating that it was considering an
amendment to chapter 460-80 WAC to formally adopt the statement of
policy. This notice was distributed to the securities division's in-
terested persons list and posted to the agency's rule-making website
(also known as the agency rule-making docket). Notice of the potential
rule making was also shared with the vice president of state and local
government relations at the International Franchise Association and
the ABA Forum on Franchising's online discussion forum. On January 23,
2023, the securities division posted on the agency's rule-making dock-
et the text of a draft rule that would add new WAC 460-80-325.

Next, the securities division prepared a survey to determine the
costs associated with the proposed rule, and distributed the survey
link on February 15, 2023, via email. In the email that provided the
link to the survey, the securities division also provided a link to
the text of the draft rule. The email requested that law firms and
other organizations that received the email forward it to their fran-
chisor clients or members so that they could complete the survey. The
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survey link was emailed to 446 recipients. These recipients were the
identified contact persons for all currently registered or pending
franchise applications and exemption notice filings on file with the
securities division. The survey was also posted to the agency's rule-
making docket on February 15, 2023. Moreover, on February 16, 2023,
the securities division provided the vice president of state and local
government relations at the International Franchise Association with a
link to the survey via email and posted the survey link on the ABA Fo-
rum on Franchising's online discussion forum. Finally, the survey link
was provided to the members of the Advisory Committee of the NASAA
Franchise and Business Opportunities Project Group on March 7, 2023,
with the request that they forward the survey link to their franchisor
clients. The survey had a deadline of March 15, 2023. However, the
survey remained available on the agency's rule-making docket until
March 20, 2023.

The securities division carefully considered the responses to the
survey. However, the securities division received only two survey re-
sponses, one from a respondent that identified itself as a law firm
representing franchisors and one from a respondent that identified it-
self as a broker. Thus, in addition to receiving limited responses,
the securities division did not receive any responses from respondents
that identified as franchisors, who are subject to the requirements of
the statement of policy. As a result, the securities division did not
receive sufficient data to measure the potential disproportionate im-
pact of the draft rule on small businesses. In the absence of suffi-
cient data to calculate disproportionate impact, the securities divi-
sion has mitigated the costs to both franchisors that are small busi-
nesses and franchisors that are not small businesses to the extent
possible in accordance with RCW 19.85.030(4), and determined that no
changes to the draft rule amendment are necessary. The securities di-
vision now intends to proceed with rule making to amend chapter 460-80
WAC by formally proposing the draft rule in a notice of proposed rule
making (CR-102) filed with the code reviser.

SECTION 1

Summary of the Proposed Rule: The securities division is propos-
ing to add new WAC 460-80-325, requiring franchisors to explicitly
comply with the statement of policy. The statement of policy mandates
that franchisors include a legend in their Franchise Disclosure Docu-
ments and Franchise Agreements stating:

No statement, questionnaire, or acknowledgment signed or agreed
to by a franchisee in connection with the commencement of the fran-
chise relationship shall have the effect of (i) waiving any claims un-
der any applicable state franchise law, including fraud in the induce-
ment, or (ii) disclaiming reliance on any statement made by any fran-
chisor, franchise seller, or other person acting on behalf of the
franchisor. This provision supersedes any other term of any document
executed in connection with the franchise.

In addition, the statement of policy generally prohibits a fran-
chisor from requiring a prospective franchisee to make any statement
in any questionnaire, acknowledgment, or similar document that is sub-
jective, unreasonable, or that attempts to absolve the franchisor or
its agents of liability in connection with the sale of a franchise.
The statement of policy includes a nonexhaustive list of prohibited
statements to aid franchisors in complying with the statutory provi-
sions on which it is based. Franchisors will need to remove all pro-
hibited statements in questionnaires, acknowledgments, and similar
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documents, and include the legend set forth above after the effective
date of the rule adopting the statement of policy.

SECTION 2

Identify which businesses must comply with the proposed rule us-
ing the North American Industry Classification System (NAICS) codes
and the minor cost thresholds: Franchisors that offer and sell franch-
ises in Washington will be required to comply with the proposed rule.
Franchising is not limited to certain industries.

SECTION 3

Survey of Interested Persons to Determine Costs of Compliance: To
obtain information to prepare an SBEIS, RCW 19.85.040 permits an agen-
cy to survey a representative sample of affected businesses to assist
in the accurate assessment of the costs of a proposed rule. To that
end, the securities division prepared an online small business econom-
ic impact survey to survey businesses that may be impacted by the pro-
posed rule amendment. The statement of policy applies to franchisors
offering and selling franchises in Washington. For purposes of gather-
ing information to prepare an SBEIS, the securities division deter-
mined to send the survey link to the identified contact person of ev-
ery "open" and "current" registered or exempt franchise offering in
the securities division's database. "Open" means the franchisor has
submitted an application for registration (initial or renewal) or has
submitted a franchise notice filing (initial or renewal), but that the
securities division has not yet issued a franchise registration permit
or a franchise exemption notice filing acknowledgment. "Current" means
the franchisor has a franchise registration permit that has not yet
expired or a franchise notice filing acknowledgment that has not yet
expired. The securities division reasoned that franchisors that re-
cently made a filing with the securities division for the purposes of
offering and selling franchises in Washington would likely file fran-
chise registration or exemption filings with the securities division
in the future, and would thus be subject to the draft rule. In many
cases, the identified contact person for franchisors was a law firm
that assists them with making state franchise filings. For this rea-
son, in the email accompanying the survey link, the securities divi-

sion requested, in part: "If you are a law firm or organization that
represents or works with franchisors, please forward this notice to
your franchisor clients or franchisor members." We note, however, that

some of the identified contact persons for franchisors are in-house
legal staff employed by franchisors, and in some cases, are officers,
directors, or employees of franchisors.

The securities division distributed the survey link on February
15, 2023, via email. The survey link was emailed to 446 recipients. In
the email providing the link to the survey, the securities division
explained the reasons for conducting the survey and provided a link to
the text of the draft rule. The online survey consisted of 20 gques-
tions. The survey asked questions to identify the respondent, to de-
termine if the respondent met the definition of a small business under
RCW 19.85.020, to identify the respondent's plans to offer and sell
franchises in Washington and other registration states in the future,
and to identify the respondent's current use of franchise question-
naires and acknowledgments. In addition, the survey asked whether the
proposed rule amendments would cause increased costs, and then reques-
ted information on the additional costs of complying in the categories
of professional services, equipment, supplies, labor, and administra-
tive costs. The survey also allowed a free-form response for respond-
ents to explain any other additional compliance costs. Lastly, the

Certified on 5/22/2023 [ 39 ] WSR Issue 23-10 - Proposed



Washington State Register, Issue 23-10 WSR 23-10-048

survey requested data on whether the proposed amendments would result
in lost sales or revenue, or the loss or addition of any jobs.

The introductory language preceding the survey questions asked
respondents to complete the survey by March 15, 2023. However, the
survey remained available on the agency's rule-making docket until
March 20, 2023. The securities division received only two unique re-
sponses to the survey. Of the two respondents, both were small busi-
nesses as defined by RCW 19.85.020(3) because they had 50 or fewer em-
ployees. Neither survey respondent identified itself as a franchisor
or an employee, officer, or director of a business that offers or
sells franchises, and franchisors are the entities that would directly
incur costs making any changes to comply with the statement of policy.
As a result of the limited number of survey responses received and the
fact that neither of the survey responses were from franchisors, the
securities division lacks sufficient data to compare the cost imposed
by the draft rule on businesses that are small businesses as compared
to the cost imposed by the draft rule on businesses that are not small
businesses.

Description of Reporting, Recordkeeping, and Other Compliance Re-
quirements of the Proposed Rule: The proposed rule will not impose ad-
ditional reporting or recordkeeping requirements on franchisors,
whether they constitute small businesses or not. In addition, as indi-
cated above, the proposed rule to adopt the statement of policy will
help franchisors comply with antiwaiver and antifraud requirements set
forth in the Franchise Investment Protection Act. To comply with the
draft rule, franchisors that conduct franchise offerings in Washington
should review their offering documents to ensure that they do not con-
tain any prohibited statements and include the legend prescribed by
the statement of policy.

Professional Services and Other Costs to Comply with the Proposed
Rule: Franchisors may incur additional professional expenses if they
hire outside counsel to conduct the necessary review and revision of
documents to ensure compliance with the statement of policy. Franchi-
sors may incur additional labor costs if their own employees conduct
the review and make necessary revisions. Franchisors may also incur
additional administrative costs associated with updating documents to
comply with the statement of policy. We estimate that the review of
the statement of policy and revision of potentially affected franchise
offering documents may require approximately two hours to complete. We
do not believe that franchisors will incur any additional costs for
equipment or supplies to comply with the statement of policy. We do
not believe that compliance with the proposed rule will cause busi-
nesses to lose sales or revenue, or that it will create or eliminate
jobs.

SECTION 4

The proposed rule may impose more-than-minor costs on businesses:
RCW 19.85.030 provides that an agency must prepare an SBEIS if the
proposed rule will impose more-than-minor costs on businesses in an
industry. The term "minor cost" is defined to mean a cost per business
that is less than three-tenths of one percent of annual revenue or in-
come, or $100, whichever is greater, or one percent of annual payroll.

It is important to note that the proposed rule does not substan-
tively alter requirements to offer and sell franchises in Washington
but is intended to aid franchisors in complying with existing statuto-
ry antifraud and antiwaiver provisions. See RCW 19.100.220(2) and
19.100.180 (2) (g). Adoption of the statement of policy would aid fran-
chisors in complying with existing Washington law by providing specif-
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ic examples of prohibited questionnaires and acknowledgments, while
also increasing compliance with antiwaiver and antifraud requirements
across the states with such requirements. Once the proposed rule is
adopted, however, franchisors that conduct franchise offerings in
Washington should review their offering documents to ensure that they
do not contain any prohibited statements and should add the legend
prescribed by the statement of policy. The costs associated with con-
ducting such a review and making any necessary changes, as well as
filing amended offering documents with the securities division, could
exceed $100; therefore, the securities division prepared this SBEIS.

SECTION 5

Determine whether the proposed rule may have a disproportionate
impact on small businesses as compared to the 10 percent of businesses
that are the largest businesses required to comply with the proposed
rule: In accordance with RCW 19.85.030(4), while the securities divi-
sion did not receive sufficient survey data to calculate the potential
disproportionate impact on small businesses, the securities division
has nevertheless considered methods to reduce the impact of the pro-
posed rule on franchisors subject to the rule in Section 6 below. We
do not believe that compliance with the proposed rule will cause busi-
nesses to lose sales or revenue.

SECTION 6

If the proposed rule is likely to impose a disproportionate im-
pact on small businesses, identify the steps taken to reduce the costs
of the rule on small businesses: Although the securities division did
not receive sufficient survey data to calculate the potential dispro-
portionate impact on small businesses, the securities division has
nevertheless considered methods to reduce the impact of the proposed
rule on franchisors subject to the rule in accordance with RCW
19.85.030(4). We discuss the methods considered and the reasons for
not making modifications to the proposed rule amendment below.

Reducing, modifying, or eliminating substantive requlatory com-
pliance: Mandating the statement of policy could ultimately save some
franchisors, particularly those that offer in multiple states that
substantively review and register franchise offerings, certain costs
and time. The statement of policy sets uniform standards for the prop-
er use of questionnaires and acknowledgments in franchise offerings.
Specifically, the statement of policy prohibits provisions that would
require a prospective franchisee to make statements that are subjec-
tive, unreasonable, or that attempt to absolve the franchisor or its
agents of liability in connection with the sale of a franchise. The
prohibited provisions in the statement of policy are based on state
antiwaiver and antifraud provisions like those contained in Washing-
ton's Franchise Investment Protection Act. See RCW 19.100.220(2) and
19.100.180 (2) (g). Thus, the statement of policy would not represent a
material change in requirements for franchise offerings in Washington.
However, adoption of the statement of policy would aid franchisors in
complying with existing Washington law, as well as the laws of certain
other franchise registration states, by providing specific examples of
prohibited gquestionnaires and acknowledgments. The statement of policy
is a tool to help ensure that franchisors conform their offerings to
preexisting and statutorily imposed antiwaiver and antifraud require-
ments across the states with such requirements. Increased compliance
with these requirements will result in franchisors receiving less cor-
respondence from state regulators asking for changes to documents
based on these provisions, and could result in a more streamlined reg-
istration process in the long run. Finally, the securities division
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has noted that many franchisors are already submitting documents that
appear to be revised in an attempt to comply with the statement of
policy, although it has not yet been formally adopted in Washington.
The securities division believes the adoption of the statement of pol-
icy is the most time effective means of bringing franchisors into com-
pliance with Washington law and that reducing, modifying, or eliminat-
ing the requirements of the statement of policy would eliminate these
benefits and create potential compliance risks for franchisors. Ac-
cordingly, the securities division made no changes to the proposed
rule.

Simplifying, reducing, or eliminating recordkeeping and reporting
requirements: The adoption of the statement of policy would harmonize
how different franchise registration states treat questionnaires and
acknowledgments in franchise offering materials. Thus, adoption of the
proposed rule could result in more franchisors using uniform offering
materials in all franchise registration states, or nationwide. Using
uniform offering materials would reduce the time a franchisor spends
tracking what offering materials can be used in different jurisdic-
tions. Thus, the statement of policy itself simplifies and reduces
compliance burdens, although it does not create or modify any record-
keeping and reporting requirements. Further, the securities division's
administrative rules do not contain significant recordkeeping or re-
porting requirements, and any reduction in filing requirements other-
wise addressed in our rules would be out of step with statutory re-
guirements.

Reducing the frequency of inspections: The securities division
does not inspect franchisors, but the securities division does review
franchise filings submitted by franchisors on at least an annual ba-
sis. This requirement is set by the Franchise Investment Protection
Act. See RCW 19.100.030(4) and 19.100.070. As a result, there is no
opportunity to reduce the frequency of inspections.

Delaying compliance timetables: The prohibited provisions in the
statement of policy are based on state antiwaiver and antifraud provi-
sion and, as such, are also inconsistent with existing antiwaiver pro-
visions in Washington's Franchise Investment Protection Act. See RCW
19.100.220(2) and 19.100.180 (2) (g). Thus, the statement of policy
would not represent a material change in requirements for franchise
offerings in Washington. In addition, as discussed above, the state-
ment of policy has been adopted in several states that also register
franchise offerings. As franchisors are also making changes to comply
with the statement of policy in other Jjurisdictions, complying with
the statement of policy in Washington now or in the near future could
ultimately save some franchisors certain costs and time. Furthermore,
as discussed above, the securities division has noted many franchisors
have already submitted documents that appear to be revised in an at-
tempt to comply with the statement of policy. The securities division
believes the adoption of the statement of policy at this time is the
most time effective means of bringing franchisors into compliance with
Washington and other state requirements. Accordingly, the securities
division determined that delaying adoption of the proposed rule is not
warranted.

That said, the securities division contemplates that franchisors
conducting franchise offerings that are already registered may update
their offering materials to comply with the statement of policy at the
same time they submit their next annual renewal applications. Franchi-
sors conducting exempt offerings may choose to update their offering
materials when they prepare their next annual update of the franchise
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disclosure document to include updated financial statements as re-
qgquired by the Federal Trade Commission's franchise rule. Thus, while
the proposed rule would become effective 31 days after filing the
rule-making order with the code reviser and franchisors may update
their documents to comply with the rule, franchisors may not file
amended documents with the securities division until a filing is oth-
erwise required.

Reducing or modifying fine schedules for noncompliance: There are
no fines directly associated with a franchisor's failure to comply
with the proposed rule amendments that could otherwise be reduced or
modified.

Any other mitigation techniques: The securities division deter-
mined to take additional mitigation steps to reduce the overall burden
of compliance. The securities division outlines these steps below.

First, in connection with the proposed rule amendments, the se-
curities division will publish and distribute the notice of proposed
rule making (CR-102) and the notice of adoption of proposed amendments
(CR-103) to its interested persons list and to those who have "open"
and "current" registered or exempt franchises in the securities divi-
sion's database. The securities division will also post notices on our
agency rule-making docket and will seek to publicize the adoption of
any rule on the website of the NASAA to reach additional franchisors.
This will alert franchisors to the potential adoption of the draft
rule and would potentially permit some franchisors to make necessary
changes to offering materials at the same time they are making a re-
quired filing with the securities division unrelated to the draft
rule, which could potentially save franchisors time and filing fees.
Finally, the securities division will also endeavor to provide answers
to franchisor questions about compliance with the statement of policy
by phone and email.

Beyond the steps outlined above, the securities division does not
believe that it can reduce costs further.

SECTION 7

How the securities division has and will involve small businesses
in the rule development: Since the beginning of the rule-making proc-
ess, the securities division has involved interested persons, includ-
ing small businesses, in the development of the proposed rules.

On January 11, 2023, the securities division filed a CR-101 pre-
proposal statement of inquiry with the code reviser, stating that it
was considering an amendment to chapter 460-80 WAC to formally adopt
the statement of policy. This notice was distributed to the securities
division's interested persons list and posted to the agency rule-mak-
ing docket. The interested persons list contains many small businesses
and those that advise small businesses. Notice of the potential rule
making was also shared with the vice president of state and local gov-
ernment relations at the International Franchise Association and the
ABA Forum on Franchising's online discussion forum. On January 23,
2023, the securities division posted on the agency rule-making docket
the text of a draft rule that would add new WAC 460-80-325.

Next, the securities division prepared a survey to determine the
costs associated with the proposed rule, and distributed the survey
link on February 15, 2023, via email. In the email that provided the
link to the survey, the securities division also provided a link to
the text of the draft rule. The email requested that law firms and
other organizations that received the email forward it to their fran-
chisor clients or members so that they could complete the survey. The
survey link was emailed to 446 recipients. These recipients were the
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identified contact persons for all currently registered or pending
franchise applications and exemption notice filings on file with the
securities division. The survey was also posted on the agency rule-
making docket on February 15, 2023. Moreover, on February 16, 2023,
the securities division provided the vice president of state and local
government relations at the International Franchise Association with a
link to the survey via email and posted the survey link on the ABA Fo-
rum on Franchising's online discussion forum. Finally, the survey link
was provided to the members of the advisory committee of the NASAA
Franchise and Business Opportunities Project Group on March 7, 2023,
with the request that they forward the survey link to their franchisor
clients. The survey had a deadline of March 15, 2023. However, the
survey remained available on the agency rule-making docket until March
20, 2023. The securities division will continue to seek the feedback
of interested parties as the rule-making process continues.

SECTION 8

Identify the estimated number of jobs that will be created or
lost as the result of compliance with the proposed rule: As indicated
above, the securities division estimates that the review of the state-
ment of policy and revision of potentially affected franchise offering
documents may require approximately two hours to complete. Our expect-
ation is that the vast majority of franchisors will rely on outside
counsel to complete the review and revision of franchise offering
documents. Thus, we do not believe that adoption of the proposed rule
will create or eliminate any jobs.

SECTION 9

Summarize the results of the analysis, including the determina-
tion if costs are disproportionate: As indicated above, while the se-
curities division did not receive sufficient survey data to calculate
the potential disproportionate impact on small businesses, the securi-
ties division has nevertheless considered methods to reduce the impact
of the proposed rule on franchisors subject to the rule in Section 6.

A copy of the statement may be obtained by contacting Nathan
Quigley, P.O. Box 9033, Olympia, WA 98507, phone 360-902-8797, fax
360-902-0524, TTY 1-800-833-6384, email Nathan.Quigley@dfi.wa.gov.

April 27, 2023
Charlie Clark
Director

OTS-4307.1

NEW SECTION

WAC 460-80-325 NASAA statement of policy regarding the use of
franchise questionnaires and acknowledgments. 1In order to promote
uniform regulation, the administrator adopts the North American Secur-
ities Administrators Association (NASAA) Statement of Policy Regarding
the Use of Franchise Questionnaires and Acknowledgments, as adopted
September 18, 2022.

[]
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WSR 23-10-058

PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Long-Term Support Administration)
[Filed May 1, 2023, 12:13 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-09-071.

Title of Rule and Other Identifying Information: The department
of social and health services (DSHS) is adding a new section in chap-
ter 388-106 WAC describing long-term services and supports (LTSS) pre-
sumptive eligibility (PE) and functional eligibility criteria for cli-
ents who are discharging from acute care hospitals or diverting from
community psychiatric facilities into an in-home setting with home and
community-based (HCB) services.

The health care authority will also be filing rules amending
chapters 182-513 and 182-515 WAC to define financial eligibility for
LTSS PE.

Hearing Location(s): On June 6, 2023, at 10:00 a.m., at Office
Building 2, DSHS Headquarters, 1115 Washington Street [S.E.], Olympia,
WA 98504. Public parking at 1lth and Jefferson. A map is available at
https://www.dshs.wa.gov/office-of-the-secretary/driving-directions-
office-bldg-2; or virtually. Due to the COVID-19 pandemic, hearings
are held virtually. See the DSHS website https://www.dshs.wa.gov/
office-of-the-secretary/filings-and-rules for the most current infor-
mation.

Date of Intended Adoption: Not earlier than June 7, 2023.

Submit Written Comments to: DSHS Rules Coordinator, P.O. Box
45850, Olympia, WA 98504, email DSHSRPAURulescoordinator@dshs.wa.gov,
fax 360-664-6185, by June 6, 2023, at 5:00 p.m.

Assistance for Persons with Disabilities: Contact DSHS rules con-
sultant, phone 360-664-6036, fax 360-664-6185, TTY 711 relay service,
email shelley.tenczal@dshs.wa.gov, by May 22, 2023, at 5:00 p.m.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: DSHS is adding a new section in chapter
388-106 WAC describing LTSS PE and functional eligibility criteria for
clients who are discharging from acute care hospitals or diverting
from community psychiatric facilities into an in-home setting with HCB
services. LTSS PE is included in the 1115 Waiver amendment currently
under review by the Centers for Medicare and Medicaid Services.

Reasons Supporting Proposal: See purpose above.

Statutory Authority for Adoption: RCW 74.08.090 and 74.39A.030.

Statute Being Implemented: RCW 74.08.090 and 74.39A.030.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: None.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Debbie Johnson, P.O. Box 45600, Olympia, WA
98504-5600, 360-725-2531.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328.
Rules are exempt per RCW 34.05.328 (5) (b) (vii) Rules of DSHS relating
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only to client medical or financial eligibility and rules concerning
liability for care of dependents.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: 19.85.025(4) because the proposed
amendments do not impact small businesses and impose no new or dispro-
portionate costs on small businesses, so a small business economic im-—
pact statement is not required. These rules impact determination of
care for DSHS clients.

Scope of exemption for rule proposal:

Is fully exempt.

April 27, 2023
Katherine I. Vasquez
Rules Coordinator

SHS-4950.2

LONG-TERM SERVICES AND SUPPORTS (LTSS) PRESUMPTIVE ELIGIBILITY (PE)

NEW SECTION

WAC 388-106-1800 What definitions apply to LTSS PE? "Acute care
hospital™ as defined in chapter 182-550 WAC, may offer inpatient serv-
ices, outpatient services, continuous nursing services, pharmacy serv-
ices, food services, and necessary ancillary services. These hospitals
may offer specialized patient care services including alcoholism and
chemical dependency units or services.

"Care plan" means the document generated using the presumptive
eligibility assessment screening tool in CARE that identifies the
long-term services and supports you are eligible to receive during the
presumptive eligibility period.

"Community psychiatric hospital" means a specialized psychiatric
hospital or psychiatric unit within a community hospital that is cer-
tified to provide involuntary evaluation and treatment services.

"Diversion" means you have discharged from a local community psy-
chiatric facility onto HCS LTSS and have a 90- or 180-day commitment
order for further involuntary treatment; or you are detained through
the Involuntary Treatment Act and are stabilized and discharged onto
LTSS prior to the need to petition for a 90- or 180- day commitment
order.

"LTSS" means Long-term Services and Supports as defined in WAC
182-513-1100.

"MPC" means Medicaid Personal Care which is defined as personal
care services in WAC 388-106-0010.
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"NFLOC" means nursing facility level of care as defined in WAC
388-106-0355.

"PE screening" means the functional and financial assessment com-
pleted using the presumptive eligibility screening tool within CARE to
determine presumptive eligibility for LTSS NFLOC PE services or LTSS
MPC PE services.

"Presumptive eligibility" means a determination made using a
screening process completed by the department to gather preliminary
information to determine if you meet the eligibility criteria descri-
bed in WAC 388-106-1805 and 388-106-1815 of this section to receive
services while the final eligibility determination is being completed.
This is also known as PE.

[]

NEW SECTION

WAC 388-106-1805 Am I eligible for LTSS NFLOC PE services? You
are eligible to receive LTSS NFLOC PE services if you meet the follow-
ing criteria based upon the attested information in your PE screening:

(1) Meet functional eligibility requirements as defined in WAC
388-106-0355 (1) (a), (b), (c), or (d); and

(2) Meet financial eligibility requirements as defined in WAC
182-513-1315; and

(3) Will be discharging from an acute care hospital or diverting
from a community psychiatric hospital; or

(4) Have discharged or diverted from an acute care hospital or
community psychiatric hospital in the last 30 days; and

(5) Live in your own home as defined in WAC 388-106-0010; and

(6) Are not receiving any other medicaid funded long-term serv-
ices and supports.

[]

NEW SECTION

WAC 388-106-1810 What services may I receive under LTSS NFLOC
PE? You may receive the following services under LTSS NFLOC PE:

(1) Up to a maximum of 103 hours a month of personal care serv-
ices as defined in WAC 388-106-0010;

(2) Nurse delegation, as defined in WAC 388-106-0270;

(3) Personal Emergency Response System (PERS), as defined in WAC
388-106-0270;

(4) Home delivered meals, as defined in WAC 388-106-0300;

(5) Specialized medical equipment and supplies, as defined in WAC
388-106-0300;

(6) Assistive/Adaptive technology and equipment, as defined in
WAC 388-106-0270;

(7) Community transition or sustainability services as defined in
WAC 388-106-0270, which are nonrecurring set-up items and services to
assist with expenses to move from an acute care hospital or diversion
from a psychiatric hospital stay to an in-home setting and may in-
clude:
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(a) Security deposits that are required to lease an apartment or
home;

(b) Activities to assess need, arrange for, and obtain needed re-
sources, including essential household furnishings;

(c) Set-up fees or deposits for utility or services access, in-
cluding telephone, electricity, heating, water, and garbage;

(d) Services necessary for your health and safety such as pest
eradication and one-time cleaning prior to occupancy;

(e) Moving expenses; and

(f) Minor home accessibility modifications necessary for hospital
discharge.

(8) Community choice guide: specialty services which provide as-
sistance and support to ensure an individual's successful transition
to the community or maintenance of independent living, as defined in
WAC 388-106-0300; and

(9) Supportive Housing as defined in WAC 388-106.

[]

NEW SECTION

WAC 388-106-1815 Am I eligible for LTSS MPC PE Services? You
are eligible to receive LTSS MPC PE services if you meet the following
criteria based upon the attested information in your PE screening:

(1) Meet functional eligibility requirements as defined in WAC
388-106-0210; and

(2) Meet financial eligibility requirements as defined in WAC
182-513-1225; and

(3) Will be discharging from an acute care hospital or diverting
from a community psychiatric hospital; or

(4) Have discharged or diverted from an acute care hospital or
community psychiatric hospital in the last 90 days; and

(5) Live in your own home as defined in WAC 388-106-0010; and

(6) Are not receiving any other medicaid funded long-term serv-
ices and supports.

[]

NEW SECTION

WAC 388-106-1820 What services may I receive under LTSS MPC PE?
Under LTSS MPC PE you may receive up to 34 hours per month of personal
care services as defined in WAC 388-106-0010.

[]

NEW SECTION

WAC 388-106-1825 Who can provide long-term care services when I
am eligible for LTSS NFLOC or LTSS MPC PE services? The following
types of providers can provide long-term care services:
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(1) Individual providers (IPs) as defined in WAC 388-115-0503,
who provide services to clients in the client's own home.

(2) Home care agencies that provide services to clients in the
client's own home. Home care agencies must be licensed under chapter
70.127 RCW and chapter 246-335 WAC and contracted with the department.

(3) Providers who have contracted with the department to perform
other services.

[]

NEW SECTION

WAC 388-106-1830 When will the department authorize my LTSS
NFLOC or LTSS MPC PE services? The department will authorize LTSS
NFLOC PE or LTSS MPC PE services when you:

(1) Are found both financially and functionally eligible for PE
services by completing your PE screening which includes the amount of
participation toward the cost of your care that you must pay (if any);

(2) Have given consent for services and approved your care plan;
and

(3) Have chosen a DSHS qualified provider(s), per WAC
388-71-0510.

In the event the department implements a wait list under WAC
388-106-1860 for LTSS NFLOC PE or LTSS MPC PE services, the department
will not be able to authorize PE services for new applicants.

[]

NEW SECTION

WAC 388-106-1835 When do LTSS NFLOC PE or LTSS MPC PE services
end? (1) Your LTSS NFLOC PE or LTSS MPC PE services end with the ear-
lier date of:

(a) The date the decision was made on your application as defined
in WAC 388-106-0010;

(b) The date you were confirmed by a CARE assessment to not meet
functional eligibility criteria as defined in WAC 388-106-0355 or
388-106-0210; or

(c) The last day of the month following the month in which your
presumptive eligibility services were authorized if you did not submit
your application.

(2) You may only receive LTSS NFLOC PE or LTSS MPC PE services
once within a 24-month period.

[]

NEW SECTION

WAC 388-106-1840 Where can I receive LTSS NFLOC PE or LTSS MPC
PE services? You can receive LTSS NFLOC PE or LTSS MPC PE services:
(1) In your own home as defined in WAC 388-106-0010;
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(2) While you are out of your home accessing the community or
working while:

(a) within the state of Washington; or

(b) in a recognized out-of-state bordering city as defined in WAC
182-501-0175.

[]

NEW SECTION

WAC 388-106-1845 What do I pay for if I receive LTSS NFLOC PE or
LTSS MPC PE services? (1) If you receive LTSS MPC PE services you are
not required to pay toward the cost of care for those services.

(2) If you receive LTSS NFLOC PE, you may be required to pay to-
ward the cost of your care as outlined in WAC 182-515-1509. You are
allowed to keep some of your income for a maintenance allowance.

[]

NEW SECTION

WAC 388-106-1850 Do I have a right to an administrative hearing
on LTSS NFLOC PE or LTSS MPC PE determinations? Applicants do not
have an administrative hearing right as defined in chapter 388-02 WAC
on LTSS NFLOC PE or LTSS MPC PE eligibility determinations.

[]

NEW SECTION

WAC 388-106-1855 Can an exception to rule (ETR) be granted for
eligibility or service determinations? ETRs will not be granted for
LTSS NFLOC PE or LTSS MPC PE eligibility determinations or service de-
terminations.

[]

NEW SECTION

WAC 388-106-1860 Will there be a wait list for LTSS NFLOC PE or
LTSS MPC PE? (1) The department will implement a statewide wait list
if program expenditures or enrollment exceeds availability of funding.

(2) If the department implements a wait list for LTSS NFLOC PE or
LTSS MPC PE:

(a) We will stop conducting presumptive eligibility assessments
and determinations.

(b) If additional funding becomes available, applicants on a wait
list for LTSS NFLOC PE or LTSS MPC PE will be considered on a first

Certified on 5/22/2023 [ 50 ] WSR Issue 23-10 - Proposed



Washington State Register, Issue 23-10 WSR 23-10-058

come first serve basis based upon their request date for LTSS NFLOC PE
or LTSS MPC PE.

[]
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WSR 23-10-061
PROPOSED RULES

DEPARTMENT OF REVENUE
[Filed May 1, 2023, 2:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-05-061.

Title of Rule and Other Identifying Information: WAC 458-40-610
Timber excise tax—Definitions and 458-40-660 Timber excise tax—Stum-
page value tables—Stumpage value adjustments.

Hearing Location(s): On June 7, 2023, at 10 a.m., internet/phone
via Microsoft Teams. Please contact Cathy Holder at CathyH@dor.wa.gov
for login/dial-in information.

Date of Intended Adoption: June 14, 2023.

Submit Written Comments to: Tiffany Doi, P.O. Box 47453, Olympia,
WA 98504-7453, email TiffanyD@dor.wa.gov, fax 360-534-1606, by June 9,
2023.

Assistance for Persons with Disabilities: Contact Julie King,
phone 360-704-5733, TTY 800-833-6384.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: RCW 84.33.091 requires the department
of revenue (department) to revise the stumpage value tables every six
months. The department establishes the stumpage value tables to ap-
prise timber harvesters of the timber values used to calculate the
timber excise tax, WAC 458-40-660. The values in the proposed rule
will apply July 1 through December 31, 2023.

The department proposes updating the definition of "thinning" to
include stumpage value areas 6 and 7, WAC 458-40-610.

Reasons Supporting Proposal: This proposal provides the revised
stumpage value tables for July 1 through December 31, 2023, and the
amended definition for "thinning."

Statutory Authority for Adoption: RCW 82.01.060(2) and 84.33.096.

Statute Being Implemented: RCW 84.33.091.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of revenue, governmental.

Name of Agency Personnel Responsible for Drafting: Tiffany Doi,
6400 Linderson Way S.W., Tumwater, WA, 360-534-1558; Implementation
and Enforcement: Heidi Geathers, 6400 Linderson Way S.W., Tumwater,
WA, 360-534-1615.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Tiffany
Doi, Interpretations and Technical Advice Division, P.O. Box 47453,
Olympia, WA 98504-7453, phone 360-534-1558, fax 360-534-1606.

Scope of exemption for rule proposal from Regulatory Fairness Act
requirements:

Is not exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. The proposed rule does not impose more-than-mi-
nor costs on businesses, as it does not propose any new requirements
not already provided for in statute. The proposed rule does not impose
fees, filing requirements, or recordkeeping guidelines that are not
already established in statue.
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Atif Aziz
Rules Coordinator

OTS-4556.1

AMENDATORY SECTION (Amending WSR 19-02-068, filed 12/28/18, effective
1/1/19)

WAC 458-40-610 Timber excise tax—Definitions. (1) Introduc-
tion. The purpose of WAC 458-40-610 through 458-40-680 is to prescribe
the policies and procedures for the taxation of timber harvested from
public and private forest lands as required by RCW 84.33.010 through
84.33.096.

Unless the context clearly requires otherwise, the definitions in
this rule apply to WAC 458-40-610 through 458-40-680. In addition to
the definitions found in this rule, definitions of technical forestry
terms may be found in The Dictionary of Forestry, 1998, edited by John
A. Helms, and published by the Society of American Foresters.

(2) Codominant trees. Trees whose crowns form the general level
of the main canopy and receive full light from above, but comparative-
ly little light from the sides.

(3) Competitive sales. The offering for sale of timber which is
advertised to the general public for sale at public auction under
terms wherein all qualified potential buyers have an equal opportunity
to bid on the sale, and the sale is awarded to the highest qualified
bidder. The term "competitive sales" includes making available to the
general public permits for the removal of forest products.

(4) Cord measurement. A measure of wood with dimensions of 4 feet
by 4 feet by 8 feet (128 cubic feet).

(5) Damaged timber. Timber where the stumpage values have been
materially reduced from the values shown in the applicable stumpage
value tables due to damage resulting from fire, blow down, ice storm,
flood, or other sudden unforeseen causes.

(6) Dominant trees. Trees whose crowns are higher than the gener-
al level of the main canopy and which receive full light from the
sides as well as from above.

(7) Firewood. Commercially traded firewood is considered scaled
utility log grade as defined in subsection (14) of this section.

(8) Forest-derived biomass. Forest-derived biomass consists of
tree limbs, tops, needles, leaves, and other woody debris that are
residues from such activities as timber harvesting, forest thinning,
fire suppression, or forest health. Forest-derived biomass does not
include scalable timber products or firewood (defined in WAC
458-40-650) .

(9) Harvest unit. An area of timber harvest, defined and mapped
by the harvester before harvest, having the same stumpage value area,
harvest adjustments, harvester, and harvest identification. The har-
vest identification may be a department of natural resources forest
practice application number, public agency harvesting permit number,
public sale contract number, or other unique identifier assigned to
the timber harvest area prior to harvest operations. A harvest unit
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may include more than one section, but harvest unit may not overlap a
county boundary.

(10) Harvester. Every person who from the person's own land or
from the land of another under a right or license granted by lease or
contract, either directly or by contracting with others for the neces-
sary labor or mechanical services, fells, cuts, or takes timber for
sale or for commercial or industrial use. The term "harvester" does
not include persons performing under contract the necessary labor or
mechanical services for a harvester. In cases where the identity of
the harvester is in doubt, the department of revenue will consider the
owner of the land from which the timber was harvested to be the har-
vester and the one liable for paying the tax.

The definition above applies except when the United States or any
instrumentality thereof, the state, including its departments and in-
stitutions and political subdivisions, or any municipal corporation
therein so fells, cuts, or takes timber for sale or for commercial or
industrial use. When a governmental entity described above fells,
cuts, or takes timber, the harvester is the first person, other than
another governmental entity as described above, acquiring title to or
a possessory interest in such timber.

(11) Harvesting and marketing costs. Only those costs directly
and exclusively associated with harvesting merchantable timber from
the land and delivering it to the buyer. The term includes the costs
of piling logging residue on site, and costs to abate extreme fire
hazard when required by the department of natural resources. Harvest-
ing and marketing costs do not include the costs of other considera-
tion (for example, reforestation, permanent road construction), treat-
ment to timber or land that is not a necessary part of a commercial
harvest (for example, precommercial thinning, brush clearing, land
grading, stump removal), costs associated with maintaining the option
of land conversion (for example, county fees, attorney fees, special-
ized site assessment or evaluation fees), or any other costs not di-
rectly and exclusively associated with the harvesting and marketing of
merchantable timber. The actual harvesting and marketing costs must be
used in all instances where documented records are available. When the
taxpayer 1is unable to provide documented proof of such costs, or when
harvesting and marketing costs cannot be separated from other costs,
the deduction for harvesting and marketing costs is ( (Ehirty—five)) 35
percent of the gross receipts from the sale of the logs.

(12) Legal description. A description of an area of land using
government lots and standard general land office subdivision proce-
dures. If the boundary of the area is irregular, the physical boundary
must be described by metes and bounds or by other means that will
clearly identify the property.

(13) Log grade. Those grades listed in the "Official Log Scaling
and Grading Rules" developed and authored by the Northwest Log Rules
Advisory Group (Advisory Group). "Utility grade" means logs that do
not meet the minimum requirements of peeler or sawmill grades as de-
fined in the "Official Log Scaling and Grading Rules" published by the
Advisory Group but are suitable for the production of firm useable
chips to an amount of not less than ((fifty)) 50 percent of the gross
scale; and meeting the following minimum regquirements:

(a) Minimum gross diameter - Two inches.

(b) Minimum gross length - ((ewetswe)) 12 feet.

(c) Minimum volume - ((¥er)) 10 board feet net scale.

(d) Minimum recovery requirements - ((eme—hundred)) 100 percent

of adjusted gross scale in firm useable chips.
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(14) Lump sum sale. Also known as a cash sale or an installment
sale, it is a sale of timber where all the volume offered is sold to
the highest bidder.

(15) MBF. One thousand board feet measured in Scribner Decimal C
Log Scale Rule.

(16) Noncompetitive sales. Sales of timber in which the purchaser
has a preferential right to purchase the timber or a right of first
refusal.

(17) Other consideration. Value given in lieu of cash as payment
for stumpage, such as improvements to the land that are of a permanent
nature. Some examples of permanent improvements are as follows: Con-
struction of permanent roads; installation of permanent bridges;
stockpiling of rock intended to be used for construction or recon-
struction of permanent roads; installation of gates, cattle guards, or
fencing; and clearing and reforestation of property.

(18) Permanent road. A road built as part of the harvesting oper-
ation which is to have a useful life subsequent to the completion of
the harvest.

(19) Private timber. All timber harvested from privately owned
lands.

(20) Public timber. Timber harvested from federal, state, county,
municipal, or other government owned lands.

(21) Remote island. An area of land which is totally surrounded
by water at normal high tide and which has no bridge or causeway con-
necting it to the mainland.

(22) Scale sale. A sale of timber in which the amount paid for
timber in cash and/or other consideration is the arithmetic product of
the actual volume harvested and the unit price at the time of harvest.

(23) Small harvester. A harvester who harvests timber from pri-
vately or publicly owned forest land in an amount not exceeding ( (£we
mitdien)) 2,000,000 board feet in a calendar year. See RCW 84.33.035.

(24) Species. A grouping of timber based on biological or physi-
cal characteristics. In addition to the designations of species or
subclassifications defined in Agriculture Handbook No. 451 Checklist
of United States Trees (native and naturalized) found in the state of
Washington, the following are considered separate species for the pur-
pose of harvest classification used in the stumpage value tables:

(a) Other conifer. All conifers not separately designated in the
stumpage value tables. See WAC 458-40-660.

(b) Other hardwood. All hardwoods not separately designated in
the stumpage value tables. See WAC 458-40-660.

(c) Special forest products. The following are considered to be
separate species of special forest products: Christmas trees (various
species), posts (various species), western redcedar flatsawn and shin-
gle blocks, western redcedar shake blocks and boards.

(d) Chipwood. All timber processed to produce chips or chip prod-
ucts delivered to an approved chipwood destination that has been ap-
proved in accordance with the provisions of WAC 458-40-670 or other-
wise reportable in accordance with the provisions of WAC 458-40-670.

(e) Small logs. All conifer logs excluding redcedar harvested in
stumpage value area 6 or 7 generally measuring seven inches or less in
scaling diameter, purchased by weight measure at designated small log
destinations that have been approved in accordance with the provisions
of WAC 458-40-670. Log diameter and length is measured in accordance
with the Eastside Log Scaling Rules developed and authored by the
Northwest Log Rules Advisory Group, with length not to exceed ( (&Ewen—
£y)) 20 feet.
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(f) Sawlog. For purposes of timber harvest in stumpage value area
6, a sawlog is a log having a net scale of not less than 33 1/3% of
gross scale, nor less than ((tern)) 10 board feet and meeting the fol-
lowing minimum characteristics: Gross scaling diameter of five inches
and a gross scaling length of eight feet.

(g) Piles. All logs sold for use or processing as piles that meet
the specifications described in the most recently published edition of
the Standard Specification for Round Timber Piles (Designation: D 25)
of the American Society for Testing and Materials.

(h) Poles. All logs sold for use or processing as poles that meet
the specifications described in the most recently published edition of
the National Standard for Wood Poles—Specifications and Dimensions
(ANSI 05.1) of the American National Standards Institute.

(25) Stumpage. Timber, having commercial value, as it exists be-
fore logging.

(26) Stumpage value. The true and fair market value of stumpage
for purposes of immediate harvest.

(27) Stumpage value area (SVA). An area with specified boundaries
which contains timber having similar growing, harvesting and marketing
conditions.

(28) Taxable stumpage value. The value of timber as defined in
RCW 84.33.035(7), and this chapter. Except as provided below for small
harvesters and public timber, the taxable stumpage value is the appro-
priate value for the species of timber harvested as set forth in the
stumpage value tables adopted under this chapter.

(a) Small harvester option. Small harvesters may elect to calcu-
late the excise tax in the manner provided by RCW 84.33.073 and
84.33.074. The taxable stumpage value must be determined by one of the
following methods as appropriate:

(i) Sale of logs. Timber which has been severed from the stump,
bucked into various lengths and sold in the form of logs has a taxable
stumpage value equal to the actual gross receipts for the logs, less
any costs associated with harvesting and marketing the timber.

(11) Sale of stumpage. When standing timber is sold and harvested
within ((&wenty—Ffour)) 24 months of the date of sale, its taxable
stumpage value is the actual purchase price in cash and/or other con-
sideration for the stumpage for the most recent sale prior to harvest.
If a person purchases stumpage, harvests the timber more than ((twen—
£y—feur)) 24 months after purchase of the stumpage, and chooses to re-
port under the small harvester option, the taxable stumpage value is
the actual gross receipts for the logs, less any costs associated with
harvesting and marketing the timber. See WAC 458-40-626 for timing of
tax liability.

(b) Public timber. The taxable stumpage value for public timber
sales 1s determined as follows:

(1) Competitive sales. The taxable stumpage value is the actual
purchase price in cash and/or other consideration. The value of other
consideration is the fair market value of the other consideration;
provided that if the other consideration is permanent roads, the value
is the appraised value as appraised by the seller. If the seller does
not provide an appraised value for roads, the value is the actual
costs incurred by the purchaser for constructing or improving the
roads. Other consideration includes additional services required from
the stumpage purchaser for the benefit of the seller when these serv-
ices are not necessary for the harvesting or marketing of the timber.
For example, under a single stumpage sale's contract, when the seller
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requires road abandonment (as defined in WAC 222-24-052(3)) of con-
structed or reconstructed roads which are necessary for harvesting and
marketing the timber, the construction and abandonment costs are not
taxable. Abandonment activity on roads that exist prior to a stumpage
sale is not necessary for harvesting and marketing the purchased tim-
ber and those costs are taxable.

(1ii) Noncompetitive sales. The taxable stumpage value is deter-
mined using the department of revenue's stumpage value tables as set
forth in this chapter. Qualified harvesters may use the small harvest-
er option.

(iii) Sale of logs. The taxable stumpage value for public timber
sold in the form of logs is the actual purchase price for the logs in
cash and/or other consideration less appropriate deductions for har-
vesting and marketing costs. Refer above for a definition of "harvest-
ing and marketing costs."

(iv) Defaulted sales and uncompleted contracts. In the event of
default on a public timber sale contract, wherein the taxpayer has
made partial payment for the timber but has not removed any timber, no
tax is due. If part of the sale is logged and the purchaser fails to
complete the harvesting, taxes are due on the amount the purchaser has
been billed by the seller for the volume removed to date. See WAC
458-40-628 for timing of tax liability.

(29) Thinning. ( (Fimberremoved—from o harvestunittoecatedin
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timber volume removed is less than 40 percent of the total merchanta-
ble volume of the harvest unit prior to harvest; and

(a) Western Washington stumpage value areas 1, 2, 3, 4, 5, and 9:
The harvester leaves a minimum of 100 undamaged, evenly spaced, domi-
nant or codominant trees per acre of a commercial species or combina-
tion thereof; or

(b) Fastern Washington stumpage value areas 6 and 7: The harvest-
er leaves a minimum of 80 undamaged, evenly spaced, dominant or codo-
minant trees per acre of a commercial species or combination thereof.

[Statutory Authority: RCW 82.01.060(2) and 84.33.096. WSR 19-02-068, §
458-40-610, filed 12/28/18, effective 1/1/19. Statutory Authority: RCW
82.32.300, 82.01.060(2), 84.33.096, and 84.33.091. WSR 12-14-065, §
458-40-610, filed 6/29/12, effective 7/1/12. Statutory Authority: RCW
82.32.300, 82.01.060(2), and 84.33.096. WSR 10-07-040, § 458-40-610,
filed 3/10/10, effective 4/10/10. Statutory Authority: RCW
82.01.060(2), 82.32.300, 84.33.096, and 84.33.091. WSR 09-14-108, §
458-40-610, filed 6/30/09, effective 7/31/09. Statutory Authority: RCW
82.32.300, 82.01.060(2), and 84.33.096. WSR 06-17-186, § 458-40-610,
filed 8/23/06, effective 9/23/06; WSR 06-02-007, § 458-40-610, filed
12/22/05, effective 1/22/06; WSR 05-08-070, § 458-40-610, filed
3/31/05, effective 5/1/05. Statutory Authority: RCW 82.32.300 and
84.33.096. WSR 02-21-005, § 458-40-610, filed 10/3/02, effective
11/3/02; WSR 00-24-068, S 458-40-610, filed 12/1/00, effective 1/1/01.
Statutory Authority: RCW 82.32.330, 84.33.096 and 84.33.091. WSR
96-02-054, § 458-40-610, filed 12/29/95, effective 1/1/96. Statutory
Authority: RCW 82.32.330 and 84.33.096. WSR 95-18-026, § 458-40-610,
filed 8/25/95, effective 8/25/95. Statutory Authority: RCW 84.33.096
and 82.32.300. WSR 90-14-033, § 458-40-610, filed 6/29/90, effective
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7/30/90. Statutory Authority: Chapter 84.33 RCW. WSR 87-02-023 (Order
86-4), § 458-40-610, filed 12/31/86.]

AMENDATORY SECTION (Amending WSR 23-02-049, filed 1/2/23, effective
1/2/23)

WAC 458-40-660 Timber excise tax—Stumpage value tables—Stumpage
value adjustments. (1) Introduction. This rule provides stumpage val-
ue tables and stumpage value adjustments used to calculate the amount
of a harvester's timber excise tax.

(2) Stumpage value tables. The following stumpage value tables
are used to calculate the taxable value of stumpage harvested from
( (Fapgary—T+—throughJunre—30+—2023)) July 1 through December 31, 2023:

Washington State Department of Revenue

WESTERN WASHINGTON STUMPAGE VALUE TABLE
( (Farvary—t—throughJune 30—2023))
July 1 through December 31, 2023
Stumpage Values per Thousand Board Feet Net Scribner Log Scale (D)
Starting January 1, 2019, there are no Haul Zone ad-
justments.

SVA
Species (Stumpage Stumpage
Species Name Code Value Area) Values

Douglas-fir(?) DF 1 (($547)
$541

2 ((39h)
530
3 ((399)
593
4 ((627)
580

5 ((561)
615

9 ((333)
527

Western WH 1 ((345))
Hemlock and 292

Other
Conifer® 2 ((453,2
3 ((4+3))
346
4 ((406))
355
5 ((408))
345
9 ((33h)
278
Western RC 1-5 ((#358))
Redcedar® 1,380
9 ((F344))
1,366
Ponderosa PP 1-5 ((2090))
Pine®) 152
9 ((86))
138
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SVA
Species (Stumpage Stumpage
Species Name Code Value Area) Values
Red Alder RA 1-5 ((564))
597
9 ((359))
583
Black BC 1-5 ((23)
Cottonwood 4
9 ()
1
Other OH 1-5 ((243))
Hardwood 232
9 ((229)
218
Douglas-fir DFL 1-5 ((+061))
Poles & Piles 970
9 ((1049))
956
Western RCL 1-5 ((F7#45))
Redcedar 1.825
1,811
Chipwood(© CHW 1-5 ((®)
20
9 ((8))
18
RC Shake & RCS 1-9 588
Shingle
Blocks(")
Posts® LPP 1-9 0.35
DF Christmas DFX 1-9 0.25
Trees®)
Other TFX 1-9 0.50
Christmas
Trees®)

(1) Log scale conversions Western and Eastern Washington. See
conversion methods WAC 458-40-680.

(@) Includes Western Larch.

(3)  Includes all Hemlock, Spruce and true Fir species, or any other
conifer not listed on this page.

4 Includes Alaska-Cedar.

(5)  Includes all Pines in SVA 1-5 & 9.
(6)  Stumpage value per ton.

(7)  Stumpage value per cord.

(®)  Includes Lodgepole posts and other posts, Stumpage value per 8
lineal feet or portion thereof.

(9 Stumpage value per lineal foot.

Washington State Department of Revenue

EASTERN WASHINGTON STUMPAGE VALUE TABLE
( (Fapvary—t—through—June—30-—2023

July 1 through December 31, 2023

Stumpage Values per Thousand Board Feet Net Scribner Log Scale (D

Starting January 1, 2019, there are no Haul Zone ad-
justments.
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SVA
Species (Stumpage Stumpage
Species Name Code Value Area) Values
Douglas-fir(?) DF 6 (($416))
$402
7 ((439))
416
Western WH 6 ((336))
Hemlock and 274
Other
7 350
Conifer(® (« &)g
Western RC 6 ((+662))
Redcedar® 1,200
7 ((+676))
1.214
Ponderosa PP 6 ((386))
Pine® 138
7 ((200))
152
Other OH 6 1
Hardwood 7 9
Western RCL 6 ((#833))
Redcedar 1.623
1.637
7 1
Small Logs(®) SML 6 ((2‘3;)2)
7 (@5)
14
RC Shake & RCS 6-7 588
Shingle
Blocks(7)
Posts® LPP 6-7 0.35
DF Christmas DFX 6-7 0.25
Trees®
Other TFX 6-7 0.50
Christmas
Trees®

(1) Log scale conversions Western and Eastern Washington. See
conversion methods WAC 458-40-680.

(@) Includes Western Larch.

(3)  Includes all Hemlock, Spruce and true Fir species, and Lodgepole
Pine in SVA 6-7, or any other conifer not listed on this table.

4 Includes Alaska-Cedar.

(5)  Includes Western White Pine in SVA 6-7.
(6)  Stumpage value per ton.

(7)  Stumpage value per cord.

(8 Includes Lodgepole posts and other posts, Stumpage value per 8
lineal feet or portion thereof.

(9 Stumpage value per lineal foot.

(3) Harvest value adjustments. The stumpage values in subsection
(2) of this rule for the designated stumpage value areas are adjusted
for various logging and harvest conditions, subject to the following:
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(a) No harvest adjustment is allowed for special forest products,
chipwood, or small logs.

(b) Conifer and hardwood stumpage value rates cannot be adjusted
below one dollar per MBF.

(c) Except for the timber yarded by helicopter, a single logging
condition adjustment applies to the entire harvest unit. The taxpayer
must use the logging condition adjustment class that applies to a ma-
jority (more than 50 percent) of the acreage in that harvest unit. If
the harvest unit is reported over more than one quarter, all quarterly
returns for that harvest unit must report the same logging condition
adjustment. The helicopter adjustment applies only to the timber vol-
ume from the harvest unit that is yarded from stump to landing by
helicopter.

(d) The volume per acre adjustment is a single adjustment class
for all quarterly returns reporting a harvest unit. A harvest unit is
established by the harvester prior to harvesting. The volume per acre
is determined by taking the volume logged from the unit excluding the
volume reported as chipwood or small logs and dividing by the total
acres logged. Total acres logged does not include leave tree areas
(RMZ, UMZ, forested wetlands, etc.,) over two acres in size.

(e) A domestic market adjustment applies to timber which meet the
following criteria:

(i) Public timber - Harvest of timber not sold by a competitive
bidding process that is prohibited under the authority of state or
federal law from foreign export may be eligible for the domestic mar-
ket adjustment. The adjustment may be applied only to those species of
timber that must be processed domestically. According to type of sale,
the adjustment may be applied to the following species:

Federal Timber Sales: All species except Alaska-cedar. (Stat.
Ref. - 36 C.F.R. 223.10)

State, and Other Nonfederal, Public Timber Sales: Western Redce-
dar only. (Stat. Ref. - 50 U.S.C. appendix 2406.1)

(ii) Private timber - Harvest of private timber that is legally
restricted from foreign export, under the authority of The Forest Re-
sources Conservation and Shortage Relief Act (Public Law 101-382), (16
U.S.C. Sec. 620 et seq.); the Export Administration Act of 1979 (50
U.S.C. App. 2406(i)); a Cooperative Sustained Yield Unit Agreement
made pursuant to the act of March 29, 1944 (16 U.S.C. Sec. 583-5831i);
or Washington Administrative Code (WAC 240-15-015(2)) is also eligible
for the Domestic Market Adjustment.

The following harvest adjustment tables apply from ((JFeamsary—=+

threovgh—Jure—30+—2623)) July 1 through December 31, 2023:

TABLE 9—Harvest Adjustment Table
Stumpage Value Areas 1, 2, 3, 4, 5, and 9

( (Farvary—3+—threugh—June36-—2023)
July 1 through December 31, 2023

Dollar Adjustment Per
Type of Thousand Board Feet
Adjustment Definition Net Scribner Scale

1. Volume per acre

Class 1 Harvest of 30 thousand board feet
or more per acre. $0.00

Class 2 Harvest of 10 thousand board feet
to but not including 30 thousand
board feet per acre. -$15.00

Class 3 Harvest of less than 10 thousand
board feet per acre. -$35.00

II. Logging conditions

Certified on 5/22/2023 [ 61 ] WSR Issue 23-10 - Proposed



Washington State Register,

Type of
Adjustment

Class 1

Class 2

Class 3

Issue 23-10

Dollar Adjustment Per
Thousand Board Feet

Definition Net Scribner Scale

Ground based logging a majority

of the unit using tracked or

wheeled equipment or draft

animals. $0.00

Logging a majority of the unit:
Using an overhead system of
winch-driven cables and/or
logging on slopes greater than
45% using tracked or wheeled
equipment supported by winch-

driven cables. -$85.00

Applies to logs yarded from
stump to landing by helicopter.
This does not apply to special

forest products. -$200.00

III. Remote island adjustment:

IV. Thinning

((Ctass
1)

For timber harvested from a

remote island -$50.00

A limited removal of timber
described in WAC 458-40-610
(28) -$100.00

TABLE 10—Harvest Adjustment Table

( (Farvary—3+—threough—June36-—2023)
July 1 through December 31, 2023

Stumpage Value Areas 6 and 7

Type of
Adjustment

Dollar Adjustment Per
Thousand Board Feet

Definition Net Scribner Scale

1. Volume per acre

Class 1

Class 2

Harvest of more than 8 thousand
board feet per acre. $0.00

Harvest of 8 thousand board feet per

acre and less. -$8.00

WSR 23-10-061

Certified on 5/22/2023

II. Logging conditions

Class 1 The majority of the harvest unit has
less than 40% slope. No significant

rock outcrops or swamp barriers. $0.00

Class 2 The majority of the harvest unit has
slopes between 40% and 60%. Some

rock outcrops or swamp barriers. -$50.00

Class 3 The majority of the harvest unit has
rough, broken ground with slopes
over 60%. Numerous rock outcrops

and bluffs.

Applies to logs yarded from stump
to landing by helicopter. This does
not apply to special forest products.

-$85.00
Class 4

-$200.00

Note: A Class 2 adjustment may be used for slopes less than 40% when
cable logging is required by a duly promulgated forest practice
regulation. Written documentation of this requirement must be
provided by the taxpayer to the department of revenue.

II1. Remote island adjustment:

For timber harvested from a remote -$50.00
island

IV. Thinning
A limited removal of timber -$60.00

described in WAC 458-40-610 (28)

TABLE 1ll—Domestic Market Adjustment

Class Area Adjustment Applies Dollar Adjustment Per
Thousand Board Feet
Net Scribner Scale
SVAs 1 through 5 only: $0.00
Note: This adjustment only applies to published MBF sawlog
values.
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(4) Damaged timber. Timber harvesters planning to remove timber
from areas having damaged timber may apply to the department of reve-
nue for an adjustment in stumpage values. The application must contain
a map with the legal descriptions of the area, an accurate estimate of
the volume of damaged timber to be removed, a description of the dam-
age sustained by the timber with an evaluation of the extent to which
the stumpage values have been materially reduced from the values shown
in the applicable tables, and a list of estimated additional costs to
be incurred resulting from the removal of the damaged timber. The ap-
plication must be received and approved by the department of revenue
before the harvest commences. Upon receipt of an application, the de-
partment of revenue will determine the amount of adjustment to be ap-
plied against the stumpage values. Timber that has been damaged due to
sudden and unforeseen causes may qualify.

(a) Sudden and unforeseen causes of damage that qualify for con-
sideration of an adjustment include:

(1) Causes listed in RCW 84.33.091; fire, blow down, ice storm,
flood.

(ii) Others not listed; volcanic activity, earthquake.
(b) Causes that do not qualify for adjustment include:

(i) Animal damage, root rot, mistletoe, prior logging, insect
damage, normal decay from fungi, and pathogen caused diseases; and

(ii) Any damage that can be accounted for in the accepted normal
scaling rules through volume or grade reductions.

(c) The department of revenue will not grant adjustments for ap-
plications involving timber that has already been harvested but will
consider any remaining undisturbed damaged timber scheduled for remov-
al 1f it is properly identified.

(d) The department of revenue will notify the harvester in writ-
ing of approval or denial. Instructions will be included for taking
any adjustment amounts approved.

(5) Forest-derived biomass, has a $0/ton stumpage value.

[Statutory Authority: RCW 82.01.060(2), 84.33.096, 84.33.091, and
84.33.140. WSR 23-02-049, § 458-40-660, filed 1/2/23, effective
1/2/23. Statutory Authority: RCW 82.01.060(2) and 84.33.096. WSR
22-14-029, § 458-40-660, filed 6/24/22, effective 7/1/22. Statutory
Authority: RCW 82.01.060(2), 84.33.096, 84.33.091, and 84.33.140. WSR
22-01-185, § 458-40-660, filed 12/20/21, effective 1/1/22. Statutory
Authority: RCW 82.01.060(2) and 84.33.096. WSR 21-13-100, §
458-40-660, filed 6/18/21, effective 7/1/21. Statutory Authority: RCW
82.01.060(2), 84.33.096, 84.33.091, and 84.33.140. WSR 21-02-020, S§
458-40-660, filed 12/28/20, effective 1/1/21. Statutory Authority: RCW
82.01.060(2) and 84.33.096. WSR 20-14-067, § 458-40-660, filed
6/26/20, effective 7/1/20; WSR 20-02-053, § 458-40-660, filed
12/23/19, effective 1/1/20; WSR 19-14-013, § 458-40-660, filed
6/21/19, effective 7/1/19; WSR 19-02-069, § 458-40-660, filed
12/28/18, effective 1/1/19. Statutory Authority: RCW 82.01.060(2),
82.32.300, and 84.33.096. WSR 18-14-023, § 458-40-660, filed 6/26/18,
effective 7/1/18; WSR 18-02-058, § 458-40-660, filed 12/29/17, effec-
tive 1/1/18; WSR 17-14-020, § 458-40-660, filed 6/23/17, effective
7/1/17; WSR 17-02-003, § 458-40-660, filed 12/22/16, effective 1/1/17.
Statutory Authority: RCW 82.01.060(2), 82.32.300, 84.33.096,
84.33.091, and 84.33.140. WSR 16-14-035, § 458-40-660, filed 6/28/10,
effective 7/1/16. Statutory Authority: RCW 82.01.060(2), 82.32.300,
and 84.33.096. WSR 16-01-069, § 458-40-660, filed 12/14/15, effective
1/1/16. Statutory Authority: RCW 82.01.060(2), 82.32.300, 84.33.09¢,
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84.33.091, and 84.33.140. WSR 15-14-019, § 458-40-660, filed 6/22/15,
effective 7/1/15; WSR 15-01-095, § 458-40-660, filed 12/17/14, effec-
tive 1/1/15. Statutory Authority: RCW 82.01.060(2), 82.32.300,
84.33.096 and 84.33.091. WSR 14-14-079, § 458-40-660, filed 6/27/14,
effective 7/1/14; WSR 14-01-097, § 458-40-660, filed 12/17/13, effec-
tive 1/1/14; WSR 13-14-056, § 458-40-660, filed 6/28/13, effective
7/1/13; WSR 13-02-034, § 458-40-660, filed 12/21/12, effective 1/1/13;
WSR 12-14-065, § 458-40-660, filed 6/29/12, effective 7/1/12. Statuto-
ry Authority: RCW 82.01.060(2), 82.32.300, 84.33.096, 84.33.091 and
84.33.140. WSR 12-02-040, § 458-40-660, filed 12/29/11, effective
1/1/12. Statutory Authority: RCW 82.01.060(2), 82.32.300, 84.33.096
and 84.33.091. WSR 11-14-051, § 458-40-660, filed 6/29/11, effective
7/1/11; WSR 11-02-014, S 458-40-660, filed 12/29/10, effective 1/1/11;
WSR 10-14-095, § 458-40-660, filed 7/6/10, effective 7/6/10; WSR

10-02-032, § 458-40-660, filed 12/29/09, effective 1/1/10; WSR
09-14-109, § 458-40-660, filed 6/30/09, effective 7/1/09; WSR
09-02-043, § 458-40-660, filed 12/31/08, effective 1/1/09; WSR
08-14-085, § 458-40-660, filed 6/27/08, effective 7/1/08; WSR
08-02-064, § 458-40-660, filed 12/28/07, effective 1/1/08; WSR
07-14-095, § 458-40-660, filed 6/29/07, effective 7/1/07; WSR
07-02-039, § 458-40-660, filed 12/26/06, effective 1/1/07; WSR
06-14-064, § 458-40-660, filed 6/30/06, effective 7/1/06; WSR
06-02-005, § 458-40-660, filed 12/22/05, effective 1/1/06; WSR
05-14-087, § 458-40-660, filed 6/30/05, effective 7/1/05; WSR
05-02-040, § 458-40-660, filed 12/30/04, effective 1/1/05; WSR
04-14-033, § 458-40-660, filed 6/29/04, effective 7/1/04; WSR
04-01-125, § 458-40-660, filed 12/18/03, effective 1/1/04; WSR
03-14-072, § 458-40-660, filed 6/26/03, effective 7/1/03. Statutory

Authority: RCW 82.01.060(2), 82.32.300, 84.33.096, 84.33.091, and
84.33.140. WSR 03-02-004, § 458-40-660, filed 12/19/02, effective
1/1/03. Statutory Authority: RCW 82.32.300, 84.33.096, and 84.33.0091.
WSR 02-14-019, § 458-40-660, filed 6/21/02, effective 7/1/02. Statuto-
ry Authority: RCW 82.32.300, 84.33.096, 84.33.091 and 84.33.120. WSR
02-02-033, § 458-40-660, filed 12/24/01, effective 1/1/02. Statutory
Authority: RCW 82.32.300, 84.33.096, and 84.33.091. WSR 01-13-105, §
458-40-660, filed 6/20/01, effective 7/1/01; WSR 01-02-020, §
458-40-660, filed 12/21/00, effective 1/1/01. Statutory Authority: RCW
82.32.300, 84.33.096, 84.33.091, 82.32.060, and 84.33.077. WSR
00-19-067, § 458-40-660, filed 9/19/00, effective 1/1/01. Statutory
Authority: RCW 82.32.300, 84.33.096 and 84.33.091. WSR 00-14-011, §
458-40-660, filed 6/27/00, effective 7/1/00; WSR 00-02-019, S
458-40-660, filed 12/27/99, effective 1/1/00; WSR 99-14-055, §
458-40-660, filed 6/30/99, effective 7/1/99; WSR 99-02-032, §
458-40-660, filed 12/30/98, effective 1/1/99; WSR 98-14-083, §
458-40-660, filed 6/30/98, effective 7/1/98; WSR 98-02-015, §
458-40-660, filed 12/30/97, effective 1/1/98; WSR 97-14-068, §
458-40-660, filed 6/30/97, effective 7/1/97. Statutory Authority: RCW
82.32.330, 84.33.096 and 84.33.091. WSR 97-02-069, § 458-40-660, filed
12/31/96, effective 1/1/97; WSR 96-14-063, § 458-40-660, filed
6/28/96, effective 7/1/96; WSR 96-02-057, § 458-40-660, filed
12/29/95, effective 1/1/96. Statutory Authority: RCW 82.32.330,
84.33.096 and 84.33.200. WSR 95-18-027, § 458-40-660, filed 8/25/95,
effective 9/25/95. Statutory Authority: RCW 82.32.300 and 84.33.096.
WSR 95-02-038, § 458-40-660, filed 12/30/94, effective 1/1/95. Statu-
tory Authority: RCW 84.33.091, 84.32.300 [82.32.300] and 84.33.096.
WSR 94-14-048, § 458-40-660, filed 6/30/94, effective 7/1/94; WSR
94-02-047, § 458-40-660, filed 12/30/93, effective 1/1/94; WSR
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93-14-051, § 458-40-660, filed 6/30/93, effective 7/1/93; WSR
93-02-025, § 458-40-660, filed 12/31/92, effective 1/1/93; WSR
92-14-083, § 458-40-660, filed 6/29/92, effective 7/1/92; WSR
92-02-067, § 458-40-660, filed 12/31/91, effective 1/1/92. Statutory
Authority: RCW 84.33.096 and 82.32.300. WSR 91-14-077, § 458-40-660,
filed 6/28/91, effective 7/1/91; WSR 91-09-030, S 458-40-660, filed
4/12/91, effective 5/13/91; WSR 91-02-088, § 458-40-660, filed
12/31/90, effective 1/31/91; WSR 90-14-033, § 458-40-660, filed
6/29/90, effective 7/30/90; WSR 90-02-049, § 458-40-660, filed
12/29/89, effective 1/29/90. Statutory Authority: Chapter 84.33 RCW
and RCW 84.33.091. WSR 89-14-051 (Order FT-89-2), § 458-40-660, filed
6/30/89; WSR 89-02-027 (Order FT-88-5), § 458-40-660, filed 12/30/88;
WSR 88-14-032 (Order FT-88-2), § 458-40-660, filed 6/30/88; WSR
88-02-026 (Order FT-87-5), § 458-40-660, filed 12/31/87. Statutory Au-
thority: Chapter 84.33 RCW. WSR 87-14-042 (Order 87-2), § 458-40-660,
filed 6/30/87; WSR 87-02-023 (Order 86-4), § 458-40-660, filed
12/31/86.]
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WSR 23-10-062
PROPOSED RULES

DEPARTMENT OF ECOLOGY
[Order 21-09—Filed May 2, 2023, 8:28 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 21-22-111.

Title of Rule and Other Identifying Information: The Washington
department of ecology (ecology) proposes new chapter 173-925 WAC,
Post-consumer recycled content in plastic containers. This new chapter
implements RCW 70A.245.010 through [70A.245.]050 and [70A.245].090
RCW.

For more information on this rule making, visit https://
ecology.wa.gov/Regulations-Permits/Laws-rules-rulemaking/Rulemaking/
WAC-173-925.

Hearing Location(s): On June 8, 2023, at 10:00 a.m. PST. Register
in advance for the online hearing https://waecy-wa-gov.zoom.us/
meeting/register/tZcsdeytgTojHtQHABZHIWVh58F-S16NToW3; and on June 15,
2023, at 1:00 p.m. PST. Register in advance for the online hearing
https://waecy-wa-gov.zoom.us/meeting/register/
tZ2IgdumtrDggGNaoWKtz9C0zvtEPB7awTOBD. Ecology is hosting this event
online and will provide a summary of the proposed rule, a gquestion-
and-answer session, and a formal hearing. You may attend this event
from any device with internet access. Please register in advance. Af-
ter registering, you will receive a confirmation email containing in-
formation about joining the meeting.

Date of Intended Adoption: October 29, 2023.

Submit Written Comments to: Shannon Jones, Send US mail to: De-
partment of Ecology, Solid Waste Management Program, P.0O. Box 47600,
Olympia, WA 98504-7600, email recycledcontent@ecy.wa.gov, website
https://ecology.wa.gov/Regulations-Permits/Laws-rules—-rulemaking/
Rulemaking/WAC-173-925, e-Comment portal https://
swm.ecology.commentinput.com/?id=gDMcK, by July 1, 2023.

Assistance for Persons with Disabilities: Contact ecology Ameri-
cans with Disabilities Act coordinator, phone 360-407-6831, for Wash-
ington relay service or TTY call 711 or 877-833-6341, email
ecyADAcoordinator@ecy.wa.gov, visit https://ecology.wa.gov/
accessibility, request for reasonable accommodation form https://
ecology.wa.gov/About-us/Accountability-transparency/Accessibility/
Request-for-reasonable-accommodation, by May 31, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The new rule will implement the re-
qgquirements in chapter 70A.245 RCW, Recycling, waste, and litter reduc-
tion, to establish a post-consumer recycled content (PCRC) program for
covered products. Producers of covered products will have to meet the
PCRC requirements as well as annually register, pay agency fees, and
report.

The law requires ecology to:

. Prepare an annual workload analysis identifying the agency cost
to implement, administer, and enforce the law, and offer the
analysis for public comment.

. Adopt rules that establish a PCRC program for producers of cov-
ered products and require them to annually register, pay agency
fees, and report.

The rule will:

. Define terms and clarify intent of the law.
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. Establish equitable producer fees required to fund ecology's ad-
ministration and oversight of the PCRC program for covered prod-
ucts.

. Specify the information producers are required to provide at reg-
istration and in annual reports.

. Establish the process ecology will follow for:

o Conducting audits and investigations of producers' annual
reports.

) Measuring the amount and methods for assessing PCRC.

o Reviewing and adjusting PCRC rates.

e} Excluding certain plastic containers or elements of contain-
ers from PCRC requirements.

e} Determining technical feasibility of meeting PCRC rates.

o Establishing corrective action requirements for producers
out of compliance.

e} Determining penalty reductions.

Reasons Supporting Proposal: The 2021 legislature passed chapter
70A.245 RCW to increase recycled content in specific types of plastic
packaging to improve plastic packaging collection, processing, and
markets. Rules are required to establish the process and procedures
for regulatory compliance, producer payment of annual fees, and ecolo-
gy oversight.

Many consumer brands have committed to voluntary recycled content
standards for their plastic bottles, but very few have met those com-
mitments. Mandated PCRC requirements are presumed to motivate in-
creased recovery of plastic packaging in order to provide recyclable
feedstock for producers to meet these requirements. Use of recycled
content plastic will reduce the production and use of virgin plastic
to manufacture plastic containers, thereby reducing associated green-
house gas emissions.

The law provides for adjustment of the PCRC targets, exclusions
from meeting the targets under certain conditions, and corrective ac-
tion plans to help noncompliant producers reach the targets, as well
as penalty reductions.

Statutory Authority for Adoption: Chapter 70A.245.020 and
[70A.245].090 RCW, Recycling, waste, and litter reduction.

Statute Being Implemented: RCW 70A.245.010 through [70A.245].050
and {70A.245].090 RCW, Recycling, waste, and litter reduction.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of ecology, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Shannon Jones, Lacey, WA, 360-742-9874.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Shannon
Jones, Department of Ecology, Solid Waste Management Program, P.O. Box
47600, Olympia, WA 98504-7600, phone 360-742-9874, for Washington re-
lay service or TTY call 711 or 877-833-6341, email
recycledcontent@ecy.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-

ternal governmental operations that are not subject to vio-
lation by a nongovernment party; rules only correct typo-
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graphical errors, make address or name changes, or clarify

language of a rule without changing its effect; and rule

content is explicitly and specifically dictated by statute.

Scope of exemption for rule proposal:

Is partially exempt:
Explanation of partial exemptions: Ecology baselines
are typically complex, consisting of multiple require-
ments fully or partially specified by existing rules,
statutes, or federal laws. Where the proposed rule dif-
fers from this baseline of existing requirements, it is
typically subject to (i.e., not exempt from) analysis
required under the Regulatory Fairness Act (RFA), chap-
ter 19.85 RCW, based on meeting criteria referenced in
RCW 19.85.025(3) as defined by the Administrative Pro-
cedure Act in RCW 34.05.310. The small business econom-
ic impact statement (SBEIS) below includes a summary of
the baseline for this rule making, and whether or how
the proposed rule differs from the baseline. We identi-
fy relevant RFA exemptions (if any) for each set of re-
guirements.

The proposed rule does impose more-than-minor costs on business-

es.
SBEIS
This SBEIS presents the:
. Compliance requirements of the proposed rule.
. Results of the analysis of relative compliance cost burden.
. Consideration of lost sales or revenue.
. Cost-mitigating action taken by ecology, if required.
. Small business and local government consultation.
. Industries likely impacted by the proposed rule.
. Expected net impact on jobs statewide.

A small business is defined by RFA as having 50 or fewer employ-
ees. Estimated costs are determined as compared to the existing regu-
latory environment, the regulations in the absence of the rule. The
SBEIS only considers costs to "businesses in an industry" in Washing-
ton state. This means that impacts, for this document, are not evalu-
ated for government agencies.

The existing regulatory environment is called the "baseline" in
this document. It includes only existing laws and rules at federal and
state levels.

This information is excerpted from ecology's complete set of reg-
ulatory analyses for this rule making. For complete discussion of the
likely costs, benefits, minimum compliance burden, and relative burden
on small businesses, see the associated regulatory analyses document
(Ecology publication no. 23-07-031, April 2023). We have retained sec-
tion numbers to facilitate cross-referencing.

COMPLIANCE REQUIREMENTS OF THE PROPOSED RULE, INCLUDING PROFESSIONAL SERVICES: Baseline for
this rule making: The baseline for our analyses generally consists of
existing rules and laws and their requirements. This is what allows us
to make a consistent comparison between the state of the world with
and without the proposed rule.

For this rule making, the baseline includes:

. RCW 70A.245.010 Definitions.
. RCW 70A.245.020 Postconsumer recycled content.
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. RCW 70A.245.030 Producer reporting requirements.

. RCW 70A.245.040 Penalties for postconsumer recycled content re-
quirements—Penalty.

. RCW 70A.245.050 Penalties for registration, labeling, and report-
ing.

. RCW 70A.245.090 Department duties—Rule making.

The proposed rule: 2.3.1 Adding or Clarifying Definitions Neces-
sary for Implementation of the Rule: We don't expect the proposed def-
initions to result in significant impacts in the aggregate. The pro-
posed definition of a producer provides more clarity on the scope of
producers relative to the baseline interpretation:

. Producer: This definition would shift compliance burden to brand
owners of products manufactured by other entities. Overall com-
pliance burden would be the same, but redistributed to different
parties, including retailers that are brand owners. Associated
costs and/or benefits are reflected in estimates that are based
on the number and types of producers. Affected industries, as
well as output and employment impacts of costs distributed across
them, are discussed in Chapter 7.

The proposed definition of a household cleaning product provides
more clarity on the scope of covered products depending on baseline
interpretation:

. Household cleaning product: The baseline includes "household
cleaning product" as a subset of its definition of "household
cleaning and personal care product" but does not offer any spe-
cificity. The proposed definition would clarify what is meant by
"household" in this context, and would potentially expand the
coverage of the program, depending on the interpretation of the
baseline statutory language. Associated costs and/or benefits are
reflected in estimates that are based on the number and types of
producers.

The impact of these proposed definitions depends on the context
of how they are used in the rest of the rule, and their resulting
costs and/or benefits (see sections below). Other proposed definitions
would add or clarify technical terms needed to implement the proposed
rule. This section of the proposed rule provides clarifications, which
are exempt under RCW 34.05.310 (4) (d).

2.3.2 Setting requirements for registration and reporting: We ex-
pect this section of the proposed rule to result in costs of addition-
al producer effort during registration and reporting, and benefits of
full information about producers to facilitate accurate data and any
needed interactions related to implementation and enforcement. The
proposed rule would not require all producers to certify their reports
beyond attestation as to their accuracy (this would be a decision made
by the producer) and this flexibility would also impact ecology over-
sight costs by affecting the need for data checking, audits, and other
quality assurance activities. This section of the proposed rule in-
cludes elements dictated by statute, which are exempt under RCW
34.05.310 (4) (e).

2.3.3 Establishing fee allocation methods and billing procedures:
This section of the proposed rule would establish the methods and pro-
cedures required for rule implementation regarding fee calculation,
allocation, billing adjustments, and due date setting for the pay-
ments. We expect this section of the proposed rule to result in costs
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of producer fees, as well as benefits of meeting the statutory re-
gquirement to fully fund program costs, and the added value they pro-
vide to producers in meeting the baseline law. Transparency in the fee
process also potentially improves the ability of producers to plan.
Division of fees into the program administration and oversight fee
categories gives producers confidence that they are only paying into
the portion of oversight which actively applies to them within a given
reporting year (meaning producers not yet required to meet PCRC mini-
mum requirements would only have to pay the overall program adminis-
tration fee and not the PCRC oversight fee). This section of the pro-
posed rule includes elements dictated by statute, which are exempt un-
der RCW 34.05.310 (4) (e).

2.3.4 Adding specific requirements for PCRC weight calculations:
This section of the proposed rule would establish standard options for
PCRC weight and percentage calculation for reporting. We do not expect
these additional specifications to result in costs as compared to the
baseline, as:

. The statute requires the reporting itself, with the implicit ex-
pectation that it be accurate.
. The proposed rule facilitates compliance by specifying data cal-

culation methods that meet accuracy requirements, but also allows
producers to use alternative methods if they are accurate.

We do not expect this section of the proposed rule to result in
benefits beyond reducing potential time it might take under the base-
line for producers and ecology to align data and expectations (which
would result in additional interactions and potentially delay verifi-
cation of compliance or identification of issues with compliance).
This section of the proposed rule includes elements dictated by stat-
ute, which are exempt under RCW 34.05.310 (4) (e). It also clarifies
language, which is exempt under RCW 34.05.310 (4) (d).

2.3.5 Establishing requirements for temporary exclusion and ad-
justment requests: We expect this section of the proposed rule to re-
sult in costs of providing necessary documentation in support of ex-
clusions and adjustments. It would also result in benefits of better
balance between the compliance requirements and economic conditions
that may limit the ability of producers to comply with the rule. Mar-
ket or technical barriers to compliance could result in noncompliance
and failure to achieve the goals of the law. If companies comply with
the proposed rule despite significant market or technical barriers, it
could instead result in upward pressure on product prices or even in
shortages (depending on the ability of consumer demand and prices to
adjust to changes in the volumes of products supplied in Washington).
This section of the proposed rule includes elements dictated by stat-
ute, which are exempt under RCW 34.05.310 (4) (e).

2.3.6 Limit timing for providing necessary audit documentation:
This section of the proposed rule would facilitate producers providing
audit documents with enough information for ecology to verify compli-
ance status. Producers could incur costs associated with providing
needed documentation for the audit without delays that they may have
incurred under the baseline. This section of the proposed rule in-
cludes elements dictated by statute, which are exempt under RCW
34.05.310 (4) (e). It also clarifies language, which is exempt under
RCW 34.05.310 (4) (d).

2.3.7 Specifying procedures for warnings and penalties for non-
compliance: We expect this section of the proposed rule to result in
benefits of clear expectations of how many notices ecology will send
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before taking further enforcement action. As a result, it potentially
affects the timing of when producers incur the costs of coming into
compliance and benefits of earlier compliance. Baseline elements are
specifically dictated by statute and exempt under RCW 34.05.310

(4) (e) . This part of the proposed rule also addresses internal govern-
ment operations, which are exempt under RCW 34.05.310 (4) (b).

COSTS OF COMPLIANCE: EQUIPMENT: Compliance with the proposed rule, compared
to the baseline, is not likely to impose additional costs of equip-
ment.

COSTS OF COMPLIANCE: SUPPLIES: Compliance with the proposed rule, compared
to the baseline, is not likely to impose additional costs of supplies.

COSTS OF COMPLIANCE: LABOR: 3.2.2 Setting requirements for registration,
reporting, and de minimis notifications: We expect this section of the
proposed rule to result in costs of additional producer effort during
registration and reporting. There would also be costs associated with
de minimis notifications.

Range of impacted producers: We estimated a range of producers
potentially covered by the proposed rule.

. To estimate a low-end number of likely producers of covered PCRC
products, we identified 297 producers that have registered with
ecology as of January 2023 under the law. This included 262 pro-
ducers who had already registered with ecology in addition to 35
other producers that were identified by brands in retail stores
and public engagement attendees.

. To estimate a high-end number of likely producers of covered PCRC
products, we began by identifying industries that were most like-
ly to have businesses covered by the proposed rule. This resulted
in a starting population of 8,107 businesses globally. Using the
Dun & Bradstreet database, we filtered this population for:

o) Twenty-two different industry North American Industry Clas-
sification System (NAICS) codes (see section 7.6).

o) Businesses making over $1,000,000 annually in United States
sales.

o) A low financial stress marketing score: A proprietary multi-

variate index developed by Dun & Bradstreet, and an indica-
tor of business vulnerability to increased costs, market
pressures, and other disruptions. We filtered out high fi-
nancial stress marketing scores as a proxy for small produc-
ers in other states or other countries that were not likely
to export to Washington.

. This number was then scaled down depending on how competitive the
market for the product was and the Washington market share. For
example, a small number of grocery stores own a large percentage
of the products sold at these locations, so we estimated that on-
ly 1.2 percent of these businesses were likely to have covered
products. This resulted in a high-end estimate of 623 producers
of covered PCRC products.

According to ecology's record, of those 262 registered with ecol-
ogy, 155 met de minimis status (only 40.8 percent required to comply).
So, we estimate the high end and low end range of producer need to
comply as 40.8 percent of 297 to 40.8 percent of 623 (i.e., 121 to
254) .

Correspondingly, we expect the remaining 176 (297 minus 120) or
369 (623 minus 254) businesses to meet de minimis status requirements
or to simply not be covered by the rule. As we could not discern the
two in our data, we chose to potentially overestimate these costs.
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Registration and reporting costs: We estimated an annual cost of
registration and reporting of approximately $123 for a single producer
required to comply with PCRC requirements. Based on this per-producer
cost, we estimate total annual costs of registration and reporting be-
tween approximately $14,823 and $31,115 for all producers. The 20-year
present value of the range of total annual costs is $272,873 to
$572,808.

De minimis notifications: Ecology requires de minimis producers
to annually notify ecology of their de minimis status; however, they
are exempted from annual reporting and registration requirements.

We estimate an annual cost of approximately $31 (per entity) for
de minimis notification. Based on the above ranges of de minimis pro-
ducer (i.e., 176 to 369), we estimated total annual costs of de mini-
mis notification between approximately $5,391 and $11,302 for all pro-
ducers. Ecology reflects streams of costs and benefits over time using
present values, which adjust future impacts for inflation and the op-
portunity cost of having funds later instead of now. The 20-year
present value of the range of total annual costs for all producers is
between approximately $99,243 to $208,072.

Total costs for registration, reporting, and de minimis notifica-
tion: Across the full range of likely producers of covered PCRC prod-
ucts, we estimated a total annual cost of reporting, registration, and
de minimis notification approximately $20,213 to $42,417. The corre-
sponding 20-year present values are approximately $372,116 to
$780,880.

3.2.3 Establishing fee allocation methods and billing procedures:
This section of the proposed rule would establish the methods and pro-
cedures required for rule implementation regarding fee calculation,
allocation, billing adjustments, and due date setting for the pay-
ments. We expect this section of the proposed rule to result in costs
of producer fees that match the value of the benefits they fund (since
fees equal program costs, and wages are a way to approximate the value
of services provided; see Chapter 4).

We estimated these costs based on ecology's current workload
analysis required under statute (fiscal year (FY) 2024 - July 2023
through June 2024). Ecology estimated total workload costs of approxi-
mately $578,000 during FY 2024. These total costs are the sum of
$299,000 in program administration costs (including the cost of rule
making), and $279,000 in PCRC oversight costs.

For each producer, ecology's workload analysis used the producer-
reported total covered product plastic resin weight and weight of
plastic resin subject to PCRC requirements, and calculated the share
of program costs incurred by producers belonging to each covered prod-
uct category based on producer registration data (pounds of plastic)
submitted in calendar year (CY) 2022.

The workload analysis notes that, "At the time of registration
during CY 2022, ecology did not require beverage container producers
to specify which portions of their plastic resin weight data were re-
lated to the subsets of beverage containers that wouldn't be required
to meet PCRC requirements until CY 2028 (187 mL wine bottles and dairy
milk containers). The amount of plastic resin attributed to dairy milk
containers and 187 mL plastic wine bottles is unknown. When this plas-
tic weight is provided separately during registration in CY 2023, it
will reduce the amount of plastic resin in the beverage containers
category, compared to the current data. Fees will be calculated based
on the registration data submitted by April 1, 2023."
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Based on the above note, we assumed that the distribution of fee
burden would change each year an added category of products is re-
quired to meet PCRC minimums. Household and personal care product in-
dustries would assume a share of the PCRC oversight costs beginning
with the FY 2026 workload analysis, and producers of dairy milk and
187 mL wine products would have a share of PCRC oversight costs begin-
ning with the FY 2029 workload analysis. Since the quantities of plas-
tic resin and PCRC plastic resin are currently unknown for the dairy
milk and 187 mL wine product category, we made a range of assumptions
in Chapter 7 reflecting potential redistributions across the indus-
tries that would pay fees under the proposed rule.

The costs illustrated in the workload analysis table represent
total costs for each category of product. Each producer within a given
product category would have a unique fee covering a portion of the
category costs, based on each producer's weight of plastic resin for
the category. The workload analysis provides the estimated cost per
total pound of plastic resin in Washington state. The estimated pro-
gram administration cost is $0.0015 per pound of total plastic resin
(PCRC and wvirgin plastic), and the estimated PCRC oversight cost is
$0.0016 per pound of total plastic resin for eligible product catego-
ries. FY 2023 actual fees ranged from roughly $11 for producers with
the lowest plastic resin weights, to nearly $90,000 for producers with
the highest plastic resin weights in the registration data submitted
in CY 2022.

Of the currently estimated costs of $578,000 in FY 2024, approxi-
mately $96,000 is attributed to the completion of rule making and the
development of the PCRC reporting portal. These costs would be removed
from the workload analysis in future years. However, we also antici-
pate an increased workload beginning in FY 2026 related to increased
need for compliance support and auditing and enforcement actions, cur-
rently estimated to be $66,000 per year. The fiscal note for the cur-
rent law accounted for one-time and future costs and estimated ongoing
annual costs of $664,944 beginning in FY 2026. This estimate provides
a high-cost basis for conservatively estimating future fee impacts for
members of the regulated community.

We calculated 20-year present value costs of $11.9 million for
this element of the proposed rule. Present values convert streams of
costs or benefits over time to a single comparable current value, ac-
counting for inflation as well as the opportunity cost of having funds
later versus now. Ecology uses a long-run average real (inflation-ad-
justed) discount rate in present value calculations, which is current-
ly 0.89 percent.

Comparison of equity under the baseline and proposed rule: Under
both the baseline and proposed rule, fees must be sufficient to fund
program administration and oversight. This means total fees would be
the same under the proposed rule and the baseline. The difference in
the proposed rule is in how fees are allocated across producers, based
on resin weight. While the baseline does not define an allocation
structure, we assumed baseline requirements for equitable distribution
could be interpreted as charging each producer an equal share of total
fees.

The proposed rule specifies the equations by which the two costs
in the workload analysis are distributed among registered non de mini-
mis producers based on their total weights of plastic resin for cov-
ered products sold or distributed in Washington state the previous
calendar year, as submitted during annual registration or reporting.
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Each producer has a unique fee proportionate to the producer's repor-
ted plastic resin weights.

In CY 2022, ecology estimated total program administration costs
of $603,144 in the FY 2023 workload analysis, for which no PCRC over-
sight costs were estimated. Of the total producers who registered in
CY 2022, 108 exceeded the de minimis thresholds and were required un-
der law to pay a fee to cover the total estimated costs. Fees were al-
located using reported total plastic resin weight and ranged between
roughly $11 for the producers with the smallest plastic resin weights,
to nearly $90,000 for producers with the highest weights of plastic
resin. If all fee-paying producers had been required to pay an equal
fee, the fee for each producer to cover FY 2023 estimated costs would
have been nearly $5,585 for each producer. Assuming this would be the
fee amount under baseline conditions, the rule's method for distribut-
ing costs as a fee resulted in cost savings for 87 producers with
plastic resin weights under the mean plastic resin weight value across
all 108 fee-paying producers, and cost increases for 21 producers with
plastic resin weights above the mean value. The tables below summarize
average fee impacts for producers by weight range and total weight
relative to the mean value.

Table 1. Fee impacts of rule cost distribution by registered
plastic resin weight ranges, compared to an equal fee for each produc-
er, based on FY 2023 fees:

Number of Average Fee Average Fee Based on

Producers in (Rule-Based Number of Producers | Average Fee Cost
Total Plastic Resin Weight Range Range Calculation) Only Impact of Rule
2,001 - 200,000 Ibs. 50 $181.84 $5,584.67 -$5,402.83
200,001 - 500,000 Ibs. 16 $1,007.27 $5,584.67 -$4,577.39
500,001 - 1,000,000 Ibs. 13 $2,185.88 $5,584.67 -$3,398.79
1,000,001 - 1,500,000 Ibs. 5 $4,166.96 $5,584.67 -$1,417.71
1,500,001 - 2,000,000 Ibs. 3 $4,807.69 $5,584.67 -$776.98
2,000,001 - 3,000,000 Ibs. 5 $7,467.01 $5,584.67 $1,882.35
3,000,001 - 10,000,000 Ibs. 13 $19,866.30 $5,584.67 $14,281.64
10,000,001 - 30,000,000 Ibs. 3 $72,888.15 $5,584.67 $67,303.48

Table 2. Fee impacts of rule cost distribution by plastic resin
weights compared to the mean resin weight value among all producers,
compared to an equal fee for each producer, based on FY 2023 fees:

Average Fee Based
Number of | Average Fee (Rule- on Number of Average Fee Cost
Above/Below Mean Weight? Producers Based Calculation) Producers Only Impact of Rule
Above 21 $24,488.64 $5,584.67 $18,903.97
Below 87 $1,021.64 $5,584.67 -$4,563.03

Based on total annual costs of approximately $664,944 from the
fiscal note, the following tables summarize the cost impacts of the
rule-based fee distribution, assuming the same set of producers and
resin weight from the FY 2023 fee calculations.

Table 3. Fee impacts of rule cost distribution by registered
plastic resin weight ranges, compared to an equal fee for each produc-
er, based on ongoing annual cost estimates from the fiscal note:
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Number of Average Fee Average Fee Based on

Producers in (Rule-Based Number of Producers | Average Fee Cost
Total Plastic Resin Weight Range Range Calculation) Only Impact of Rule
2,001 - 200,000 Ibs. 50 $200.47 $6,156.89 -$5,956.42
200,001 - 500,000 Ibs. 16 $1,110.48 $6,156.89 -$5,046.41
500,001 - 1,000,000 Ibs. 13 $2,409.85 $6,156.89 -$3,747.04
1,000,001 - 1,500,000 Ibs. 5 $4,593.92 $6,156.89 -$1,562.97
1,500,001 - 2,000,000 Ibs. 3 $5,300.30 $6,156.89 -$856.59
2,000,001 - 3,000,000 bs. 5 $8,232.11 $6,156.89 $2,075.22
3,000,001 - 10,000,000 Ibs. 13 $21,901.87 $6,156.89 $15,744.98
10,000,001 - 30,000,000 Ibs. 3 $80,356.50 $6,156.89 $74,199.61

Table 4. Fee impacts of rule cost distribution by plastic resin
weights compared to the mean resin weight value among all producers,
compared to an equal fee for each producer, based on ongoing annual
cost estimates from the fiscal note:

Average Fee Based
Number of | Average Fee (Rule- on Number of Average Fee Cost
Above/Below Mean Weight? Producers Based Calculation) Producers Only Impact of Rule
Above 21 $26,997.82 $6,156.89 $20,840.93
Below 87 $1,126.32 $6,156.89 -$5,030.57

3.2.5 Establishing requirements for temporary exclusion and ad-
justment requests: We expect this section of the proposed rule to re-
sult in costs for producers related to providing the necessary docu-
mentation in support of exclusions and adjustment requests. We note
that businesses or industries would undertake these activities only if
they expected a net benefit (a net cost-savings) of doing so, either
due to avoiding noncompliance or avoiding lost sales due to necessary
changes in products and/or business practices to comply.

Temporary exclusions: Producers may submit an annual temporary
exclusion request (RCW 245.70A.20 [70A.245.020]) to ecology to get
temporary exclusion from the minimum PCRC requirement for the upcoming
year for any types of covered products in plastic containers for which
a producer demonstrates that the achievement of PCRC requirement in
the container material is not technically feasible to comply with fed-
eral health and safety requirements. However, we could not confidently
assess how frequently exclusion requests would occur. We assumed that
producers would file temporary exclusion requests in two situations:
To avoid the noncompliance associated with technical infeasibility, or
for very specific types of federally regulated products. As compared
to the baseline, temporary exclusion requests would result in minimal
additional costs. We estimate an annual cost of approximately $245 for
filling a temporary exclusion request for a single producer.

CalRecycle follows that, at a maximum, 74 percent of affected en-
tities would file for reduction in noncompliance penalties based on
producers' progress in meeting PCRC minimum requirements. However,
currently, we do not have detailed information regarding technical
barriers to achieving minimum PCRC rates. This results in uncertainty
about the proportion of affected producers that would benefit from
temporary exclusion requests.

To address this uncertainty, we assumed three different scenarios
regarding the percentage of producers (75 percent, 50 percent, and 25
percent) that would submit exclusion requests.
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In addition, we conducted sensitivity analysis to estimate the
increased (decreased) cost due to increase (decrease) in exclusion re-
quests over time. First, we assume that over 20 years, the exclusion
request [rate] would drop from 75 percent to five percent (decreases
annually by five percent and remains constant once it reaches five
percent) and estimate a 20-year present value cost of $148,836 to
$298,215 for exclusion requests. Similarly, we estimate a 20-year
present value annual cost of $471 to $972,411 for exclusion requests
assuming exclusion requests increase from 75 percent up to 95 percent
(increase annually by five percent and remains constant once it rea-
ches 95 percent) over 20 years.

Adjustments: Producers or PCRC product industry representatives
may annually submit requests for consideration by ecology to tempora-
rily adjust the annual PCRC minimum percentages for the following
year. However, this adjustment request would occur no more frequently
than annually, and the activity would start beginning January 1, 2024,
or when rule making is complete, whichever is sooner.

We estimate a total annual cost of approximately $6,309 for sub-
mitting adjustment requests (submitted by an industry group), with an
average annual cost of approximately $25 to $54 for a single producer.
However, producers may ultimately submit one element of the activities
listed in the above table, or a subset of these research activities
(b-e in the table above), depending on the nature of their reason for
submitting an adjustment request. This means our estimates are likely
to be overestimates of actual costs of adjustment requests.

We estimate the 20-year present value of adjustment request costs
for industries with producers of covered products, across all product
categories, as about $116,140. Based on this, we estimated the 20-year
present value adjustment request costs per producer of about $457
(low) to $960 (high) on average.

COSTS OF COMPLIANCE: PROFESSIONAL SERVICES: Compliance with the proposed rule,
compared to the baseline, is not likely to impose additional costs of
professional services.

COSTS OF COMPLIANCE: ADMINISTRATIVE CcosTS: Where applicable, ecology estimates
administrative costs (overhead) as part of the cost of labor and pro-
fessional services above.

COSTS OF COMPLIANCE: OTHER: 3.2.6 Limit timing for providing necessary au-
dit documentation: This section of the proposed rule would facilitate
producers providing audit documents with enough information for ecolo-
gy to efficiently verify compliance status without delays (within 30
days, compared to no time limit under the baseline). Producers could
incur costs associated with provision of the needed documentation
within the time limit, relative to when they might submit it under the
baseline. We note that the proposed rule does not add requirements re-
garding what information must be provided during audits, just that it
must be provided by the time limit. If producers were to provide docu-
mentation within 30 days under the baseline, regardless, this section
of the proposed rule would not have any impacts.

We could not confidently assess how frequently this element of
the proposed rule would result in avoided delays in provision of audit
information, or the degree to which delays would be reduced. We note,
however, these would not be significant additional costs, as compared
to the baseline, but rather opportunity costs of equivalent expendi-
tures at different times.

3.2.7 Specifying procedures for warnings and penalties for non-
compliance: We expect this section of the proposed rule to result in
benefits of clear expectations of how many notices ecology will send
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before taking further enforcement action. As a result, it potentially
affects the timing of when producers incur the costs of coming into
compliance.

We could not confidently assess how frequently noncompliance
would occur and result in multiple warnings and/or penalties, or the
degree of noncompliance (and associated costs of coming into compli-
ance) . We note, however, these would not be significant additional
costs, as compared to the baseline, but rather opportunity costs of
expenditures at different times, as producers would be expected to
comply under the baseline regardless of the proposed rule.

COMPARISON OF COMPLIANCE COST FOR SMALL VERSUS LARGE BUSINESSES: We calculated the es-
timated per-business costs to comply with the proposed rule, based on
the costs estimated in Chapter 3 of this document. In this section, we
estimate compliance costs per employee.

Businesses that are most likely required to comply with the rule
are larger businesses that own brands for beverages, household clean-
ers, personal care products, and trash bags. There are fewer small
businesses (companies that have 50 or fewer employees) that have their
own brand, sell more than $1 million or one ton of plastic resin in
Washington state (exceeding the de minimis threshold) to be impacted
by the rule.

The average affected small business likely to be covered by the
proposed rule employs approximately 17 people. The largest 10 percent
of affected businesses employ an average of 12,165 people. Based on
cost estimates in Chapter 3, we estimated the following compliance
costs per employee.

Table 5. Compliance costs per employee:

Type of cost (or total cost) Low High

Small business cost per employee $2,136 | $6,113

Largest business cost per employee $2.99 $8.54

We conclude that the proposed rule is 1likely to have dispropor-
tionate impacts on small businesses, and therefore ecology must in-
clude elements in the proposed rule to mitigate this disproportion,
where legal (including the stated objectives of the law on which the
rule is based) and feasible.

CONSIDERATION OF LOST SALES OR REVENUE: Businesses that would incur costs
could experience reduced sales or revenues 1f the proposed rule sig-
nificantly affects the prices of the goods they sell. The degree to
which this could happen is strongly related to each business's produc-
tion and pricing model (whether additional lump-sum costs would sig-
nificantly affect marginal costs), as well as the specific attributes
of the markets in which they sell goods, including the degree of in-
fluence each firm has on market prices, as well as the relative re-
sponsiveness of market demand to price changes.

We used the REMI E3+ model for Washington state to estimate the
impact of the proposed rule on directly affected markets, accounting
for dynamic adjustments (e.g., price levels and wages, employment,
purchases of inputs and services, population, and labor force attrib-
utes) throughout the economy. The model accounts for: Interindustry
impacts; price, wage, and population changes; and dynamic adjustment
of all economic variables over time.

The results of the REMI E3+ model show that the rule would mini-
mally impact a variety of businesses (see 7.6 below) and that it would
initially cost less than $1,000,000 in output (total amount of goods
and services produced by Washington businesses) across all sectors in
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the state annually. This would be a minor annual impact to output from
directly impacted industries and would not significantly affect total

statewide output across all industries.! While industries would incur
direct costs of compliance, which would put downward pressure on their
output, these impacts would not significantly differ from their base-
line output. The table below lists the percentage impacts to output,
as compared to the baseline, reflecting impacts between zero percent
and about 1/100th of one percent.

Table 6. Impact to the value of statewide and industry output:

Initial Output Output Impact in Output Impact in 20
Industry Impact 10 Years Years
All industries 0.00% 0.00% 0.00%
Soap, cleaning compound, and toilet preparation 0.00% -0.001% -0.001%
manufacturing
Plastics product manufacturing 0.00% -0.001% -0.001%
MITIGATION OF DISPROPORTIONATE IMPACT: RFA states that: "Based upon the extent

of disproportionate impact on small business identified in the state-
ment prepared under RCW 19.85.040, the agency shall, where legal and
feasible in meeting the stated objectives of the statutes upon which
the rule is based, reduce the costs imposed by the rule on small busi-
nesses. The agency must consider, without limitation, each of the fol-
lowing methods of reducing the impact of the proposed rule on small
businesses:

(a) Reducing, modifying, or eliminating substantive regulatory
requirements;

(b) Simplifying, reducing, or eliminating recordkeeping and re-
porting requirements;

(c) Reducing the frequency of inspections;

(d) Delaying compliance timetables;
(e) Reducing or modifying fine schedules for noncompliance; or
(f) Any other mitigation techniques including those suggested by
small businesses or small business advocates."

We considered all the above options, the goals and objectives of
the authorizing statutes (see Chapter 6), and the scope of this rule
making. We limited compliance cost-reduction methods to those that:

. Are legal and feasible.
. Meet the goals and objectives of the authorizing statute.
. Are within the scope of this rule making.

Modifying regulatory requirements, changing reporting require-
ments, reducing the frequency of inspections, or delaying compliance
timetables would not meet statutory objectives or are not feasible and
within the scope of this rule making.

Finally, we included the following elements of the law, in the
proposed rule, to reduce costs to small businesses. Businesses are not
required to meet annual reporting, PCRC, or fee requirements of cov-
ered products if they are below the de minimis threshold. The de mini-
mis threshold considers sales, distribution, or import in or into
Washington that:

. Generates less than $1,000,000 in gross revenue in a single cate-
gory of a covered product annually.
. Sells or distributes less than one ton of a single category of a

covered product annually.
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We note also that to the extent that small producers (in terms of
resin weight) are owned by small businesses, their costs would also be
smaller. This is particularly the case for fees, which the proposed
rule would reduce for small producers, compared to an assumed equal
allocation of fees across all producers.

SMALL BUSINESS AND LOCAL GOVERNMENT CONSULTATION: We involved small businesses
and local governments in our development of the proposed rule, using:

. Four informational webinars in February and March 2022.

. Seven rule advisory committee meetings that were open to all in-
terested parties and provided opportunities for comments in
April, June, July, and September 2022.

. More than 15 individual meetings requested by stakeholders.

. Seventeen emails to subscriber list and listserv, which had 1,134
subscribers at the time of this analysis.

. Online access to each revised version of the draft rule language

with opportunities to provide comments.

NAICS CODES OF INDUSTRIES IMPACTED BY THE PROPOSED RULE: The proposed rule likely
impacts the following industries, with associated NAICS codes. NAICS
definitions and industry hierarchies are discussed at https://
WWW.census.gov/cgi-bin/sssd/naics/naicsrch?chart=2017.

311411 Frozen Fruit, Juice, and Vegetable Manufacturing

311421 Fruit and Vegetable Canning

311930 Flavoring Syrup and Concentrate Manufacturing

312111 Soft Drink Manufacturing

312112 Bottled Water Manufacturing

722513 Limited-Service Restaurants

311351 Chocolate and Confectionery Manufacturing from Cacao Beans

311920 Coffee and Tea Manufacturing

445298 All Other Specialty Food Retailers

424490 Other Grocery and Related Products Merchant Wholesalers

311511 Fluid Milk Manufacturing

311514 Dry, Condensed, and Evaporated Dairy Product Manufacturing

424430 Dairy Product (except Dried or Canned) Merchant Wholesal-
ers

312130 Wineries

424820 Wine and Distilled Alcoholic Beverage Merchant Wholesalers

325611 Soap and Other Detergent Manufacturing

325612 Polish and Other Sanitation Good Manufacturing

325620 Toilet Preparation Manufacturing

456120 Cosmetics, Beauty Supplies, and Perfume Retailers

326111 Plastics Bag and Pouch Manufacturing

445110 Supermarkets and Other Grocery Retailers (except Conven-
ience Retailers)

455110 Department Stores

IMPACT ON JoBs: We used the REMI E3+ model for Washington state to es-
timate the impact of the proposed rule on jobs in the state, account-
ing for dynamic adjustments throughout the economy.

The proposed rule would result in transfers of money within and
between industries, as compared to the baseline. The modeled impacts
on employment are the result of multiple small increases and decreases
in employment, prices, and other economic variables across all indus-
tries in the state.

The results of the model show an estimated one job lost annually
across all industries in Washington from the implementation of this
rule. It should be noted that the REMI E3+ model does not account for
jobs that may be created because of the overall implementation of the
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statutory and rule requirements and estimates employment impacts of
only the elements of the rule in which ecology had discretion. Indus-
tries outside of those with covered products may be impacted, as the
REMI model is a model of the entire state economy. Industries that are
typically highly impacted include those with higher sensitivity to
changes in prices and market activity, such as construction and local
government revenues. As shown in the table below, most of the indus-
tries in Washington are minimally impacted by the rule and were mod-
eled to experience job losses of between zero and one full time em-
ployee.

We note that the employment impacts above are modeled based only
on compliance costs and do not reflect any broader or systemic changes
that result from the law or proposed rule. Improvements in local eco-
nomic activity related to a circular plastics economy would mitigate
these estimated losses through employment and economic activity re-
sulting from:

Plastics recycling and processing.

Production and marketing of PCR [PCRC] resin.

PCRC or plastic-alternative packaging.

Market adjustments to consumer products and their packaging.

1 REMI E3+ baseline forecast, model version 3.0.0.

A copy of the statement may be obtained by contacting Shannon
Jones, Department of Ecology, Solid Waste Management Program, P.0O. Box
47600, Olympia, WA 98504-7600, phone 360-742-9874, email
Shannon.Jones@ecy.wa.gov, recycledcontent@ecy.wa.gov.

May 2, 2023
Heather R. Bartlett
Deputy Director

OTS-4533.2

Chapter 173-925 WAC
POST-CONSUMER RECYCLED CONTENT IN PLASTIC CONTAINERS

PART A
GENERAL REQUIREMENTS

NEW SECTTION

WAC 173-925-010 Purpose. (1) Washington state law mandates min-
imum post-consumer recycled content (PCRC) requirements for plastic
beverage containers, trash bags, and household cleaning and personal
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care product containers. This requirement supports new and existing
end markets for PCRC material and helps ensure that plastic packaging
and other packaging materials are reduced, reused, and recycled.

(2) This chapter implements post-consumer recycled content
(PCRC RCW 70A.245.010 through 70A.245.050 and 70A.245.090 (1), (2),

)
and (4).

[]

NEW SECTION

WAC 173-925-020 Applicability. This chapter applies to produc-
ers that offer for sale, sell, or distribute in or into Washington
state:

Beverages in plastic containers;

Plastic trash bags;

Household cleaning products in plastic containers; or
Personal care products in plastic containers.

S
—_—— — —

NEW SECTION

WAC 173-925-030 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly requires oth-
erwise.

(1) (2) "Beverage" means liquid products intended for human or an-
imal consumption sold in a quantity more than or equal to two fluid
ounces and less than or equal to one gallon. This includes, but is not
limited to, any of the following:

(1) Water and flavored water;

ii) Beer or other malt beverages;

iii) Distilled spirits;

iv) Artificial or nondairy milks and creamers;

v) Juices, including those derived from concentrate;

vi) Mineral water, soda water, and similar carbonated soft

viii) Wine;

b) "Beverage" does not include:

i) Ligquid in a concentrated form;

ii) Syrup;

iii) Powder concentrates or instant drink powders;

iv) Infant formula;

v) Medical food; or

(vi) Fortified oral nutritional supplements used for persons who
require supplemental or sole source nutritional needs due to special
dietary needs directly related to cancer, chronic kidney disease, dia-
betes, or other medical conditions.

(2) "Beverage manufacturing industry" means an association that
represents beverage producers.

(3) "Biomedical waste" means, and is limited to, the following
types of waste:

(
(
(
(
(
S
(vii) Dairy milk; or
(
(
(
(
(
(
(
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(a) "Animal waste" is waste animal carcasses, body parts, and
bedding of animals that are known to be infected with, or that have
been inoculated with, human pathogenic microorganisms infectious to
humans.

(b) "Biosafety level 4 disease waste" is waste contaminated with
blood, excretions, exudates, or secretions from humans or animals who
are isolated to protect others from highly communicable infectious
diseases that are identified as pathogenic organisms assigned to bio-
safety level 4 by the centers for disease control, national institute
of health, biosafety in microbiological and biomedical laboratories,
current edition.

(c) "Cultures and stocks" are wastes infectious to humans and in-
cludes specimen cultures, cultures and stocks of etiologic agents,
wastes from production of biologicals and serums, discarded live and
attenuated vaccines, and laboratory waste that has come into contact
with cultures and stocks of etiologic agents or blood specimens. Such
waste includes, but is not limited to, culture dishes, blood specimen
tubes, and devices used to transfer, inoculate, and mix cultures.

(d) "Human blood and blood products" is discarded waste human
blood and blood components, and materials containing free-flowing
blood and blood products.

(e) "Pathological waste" is waste human source biopsy materials,
tissues, and anatomical parts that emanate from surgery, obstetrical
procedures, and autopsy. "Pathological waste" does not include teeth,

human corpses, remains, and anatomical parts that are intended for fi-
nal disposition.

(f) "Sharps waste”" is all hypodermic needles, syringes with nee-
dles attached, IV tubing with needles attached, scalpel blades, and
lancets that have been removed from the original sterile package.

(3) "Brand" means a name, symbol, word, logo, or mark that iden-
tifies a product and attributes the product to the brand owner as the
producer.

(4) (a) "Covered products" means all beverages, trash bags, per-
sonal care products, and household cleaning products sold in plastic
containers that are subject to, or will become subject to (according
to the timeline in WAC 173-925-040 (4) (a)), the requirements of this
chapter, including registration, reporting, fee payment, and PCRC min-
imum percentages.

(b) "Covered products" does not include:

(1) Rigid plastic containers or bottles that are used for the
containment, protection, delivery, presentation, or distribution of:

(A) Prescription or nonprescription drugs as defined in RCW
18.64.011(14) and regulated by the United States Food and Drug Admin-
istration;

(B) Dietary supplements as defined in this section;

(C) Medical devices or medical products required to be sterile,
as regulated by the United States Food and Drug Administration under
21 C.F.R., Parts 200, 300 and 800;

(D) Aerosols in plastic containers that are subject to 49 C.F.R.
Sec. 178.33b;

(ii) Plastic trash bags used for biomedical waste as defined in
this section;

(iii) Products in containers sufficiently durable for multiple
rotations of their original or similar purpose, and are intended to
function in a system of reuse; or
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(iv) Liners, caps, corks, closures, labels, and other items added
externally or internally, but otherwise separate from the structure of
the bottle or container.

(5) "Dairy milk" means a beverage made exclusively or principally
from milk obtained from one or more milk-producing animals. Dairy milk
includes, but is not limited to:

(a) Whole milk, low-fat milk, skim milk, cream, half-and-half,
condensed milk; or

(b) Cultured or acidified milk, kefir, or eggnog.

(6) (2) "De minimis producer" means an entity that annually sells,
offers for sale, distributes, or imports in or into the country for
sale in or into Washington state:

(i) Less than one ton in aggregate of a single category of cov-
ered product each calendar year; or

(ii) A single category of a covered product that in aggregate
generates less than $1,000,000 each calendar year in gross revenue
from sales of covered products into Washington state.

(b) These thresholds are to be calculated at the level of the
"entity" as defined in subsection (9) of this section.

(c) Meeting the qualifications of de minimis producer in one sin-
gle category of covered products does not preclude a producer from
meeting requirements for other covered product categories for which
they are above the de minimis threshold.

(7) "Department" means the Washington state department of ecolo-
gy .

(8) "Dietary supplement" as defined by RCW 82.08.0293 means any
product, other than tobacco, intended to supplement the diet that:

(a) Contains one or more of the following dietary ingredients:

i) A vitamin;

ii) A mineral;

iii) An herb or other botanical;
iv) An amino acid;

(v) A dietary substance for use by humans to supplement the diet
by increasing the total dietary intake; or

(vi) A concentrate, metabolite, constituent, extract, or combina-
tion of any ingredient described in this subsection;

(b) Is intended for ingestion in tablet, capsule, powder, soft-
gel, gel-cap, or liquid form, or if not intended for ingestion in such
form, is not represented as conventional food and is not represented
for use as a sole item of a meal or of the diet; and

(c) Is required to be labeled as a dietary supplement, identifia-
ble by the "supplement facts" box found on the label as required pur-
suant to 21 C.F.R. Sec. 101.36, as amended or renumbered as of January
1, 2003.

(
(
(
(

(d) "Dietary supplements" does not include a product labeled with
both a "supplement facts" box and a "nutrition facts" box.
(9) "Entity" means an individual and any form of business enter-

prise, including all legal entities that are affiliated by common own-
ership of 50 percent or greater, including parents, franchises, sub-
sidiaries, and commonly owned affiliate companies.

(10) (a) "Household cleaning products" means products labeled,
marketed, or otherwise indicating that the purpose of the product is
to clean, freshen, or remove unwanted substances, such as dirt,
stains, and other impurities from possessions, objects, surfaces, in-
terior or exterior structures, textiles, and environments associated
with a household. These items include:
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(i) Liquid soaps, laundry socaps, detergents, softeners, surface
polishes, and stain removers;

(ii) Textile cleaners, carpet and pet cleaners, and treatments;
or

(iii) Other products used to clean or freshen areas associated
with a household.

(b) "Household" when used in the term "household cleaning prod-
ucts" denotes products marketed at least in part for residential or
individual consumer use, but does not include products marketed solely
for use in institutions such as hospitals and schools, or in commer-
cial or industrial settings.

(11) "Household cleaning and personal care product manufacturing
industry" means an association that represents companies that manufac-
ture household cleaning and personal care products.

(12) "Infant formula" means a food which purports to be or is
represented for special dietary use solely as a food for infants by
reason of its simulation of human milk or its suitability as a com-
plete or partial substitute for human milk.

(13) "Medical food" means a food which is formulated to be con-
sumed or administered enterally under the supervision of a physician
and which is intended for the specific dietary management of a disease
or condition for which distinctive nutritional requirements, based on
recognized scientific principles, are established by medical evalua-
tion.

(14) "Oral nutritional supplement" means a manufactured liquid,
powder capable of being reconstituted, or solid product that contains
a combination of carbohydrates, proteins, fats, fiber, vitamins, and
minerals intended to supplement a portion of a patient's nutrition in-
take.

(15) "Personal care product" means a product intended or marketed
for use to be rubbed, poured, sprinkled, or sprayed on, introduced in-
to, or otherwise applied to the human body for cleansing, beautifying,
promoting attractiveness, or altering the appearance, including:

(a) Shampoo, conditioner, styling sprays and gels, and other hair
care products;

(b) Lotion, moisturizer, facial toner, and other skin care prod-
ucts;

(c) Liquid soap and other body care products; or

(d) Other products used to maintain, improve, alter, or enhance
personal care or appearance.

(16) (a) "Plastic beverage container" means a factory-sealed bot-
tle or other rigid container that is:

(1) Capable of maintaining its shape when empty;

(ii) Comprised of one or multiple plastic resins; and

(iii) Designed to contain a beverage in a quantity more than or
equal to two fluid ounces and less than or equal to one gallon.

(b) Plastic beverage container does not include bladders or
pouches that contain a beverage.

(17) "Plastic household cleaning container and plastic personal
care product container" means a rigid bottle, jug, tube, or other con-
tainer capable of maintaining its shape when empty and with a neck or
mouth narrower than the base of the container, and:

(a) A minimum capacity of eight fluid ounces or its equivalent
volume;

(b) A maximum capacity of five fluid gallons or its equivalent
volume;

(c) Comprised of one or multiple plastic resins; and
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(d) Containing a household cleaning or personal care product.

(18) (a) "Plastic trash bag" means a bag that is made of plastic,
is at least 0.70 mils thick, and is designed and manufactured for use
as a container to hold, store, or transport materials for disposal or
recycling. "Plastic trash bag" includes, but is not limited to, a gar-
bage bag, recycling bag, lawn or leaf bag, can liner bag, kitchen bag,
or compactor bag.

(b) "Plastic trash bag" does not include compostable bags meeting
the requirements of chapter 70A.455 RCW and plastic carryout bags
meeting the requirements of chapter 70A.530 RCW.

(19) "Plastic trash bag manufacturing industry" means an associa-
tion that represents companies that manufacture plastic trash bags.

(20) (a) "Post-consumer recycled content (PCRC)" means the plastic
resin incorporated into plastic packaging or bags for a PCRC product,
that is derived specifically from recyclable material generated by
households or by commercial or institutional facilities in their role
as end users of plastic products and packaging which is no longer used
for its intended purpose.

(b) "PCRC" includes returns of material from the distribution
chain.

(c) "PCRC" does not include plastic that is separated from the
waste stream during manufacturing, such as scrap or other materials
that are generated and reused during the same process.

(21) "PCRC products" means items in the following categories
which are actively required to meet and report PCRC minimum require-
ments in the product packaging for a given year according to the time-
line in WAC 173-925-040 (4) (a):

(a) Beverages in plastic beverage containers;

(b) Plastic trash bags; or

(c) Household cleaning products and personal care products in
plastic containers.

(22) "Producer" means the entity responsible for compliance with
all requirements of this chapter for covered products sold, offered
for sale, or distributed in or into Washington state.

(a) The producer of a covered product is the entity that affixes
its brand, or specifies that its brand be affixed, to the covered
product container or retail packaging, except as follows:

(1) If an entity is a "brand licensor," meaning it has licensed
its brand to be used on a covered product that is to be sold by the
licensee, then the licensee is the producer.

(ii) If the covered product lacks identification of a brand, the
entity that specified the material composition of the covered product
packaging is the producer.

(iii) If there is no identifiable person described above, the en-
tity who imports or distributes the covered product in or into the
state, including through online sales, is the producer.

(b) Producer does not include:

(1) Government agencies, municipalities, or other political sub-
divisions of the state;

(i1) Registered 501 (c) (3) charitable organizations and 501
(c) (4) social welfare organizations; or

(iii) De minimis producers as defined in subsection (10) of this
section.

(23) "Resin" means polymer compounds used to make plastic packag-
ing such as bottles or films.

(24) (a) "Third-party representative" means a person acting as
agent for a producer for the purpose of registering the producer, sub-
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mitting reports, and paying the fees required of the producer by this
chapter.

(b) Third-party representatives do not assume full responsibility
for compliance as a producer.

(25) "Ton" means the United States customary short ton, equal to
2,000 pounds.

(26) "Workload analysis (WLA)" means a document posted for public
comment each year by January 31st, summarizing the department's esti-
mated costs for the forthcoming fiscal year, July 1lst to June 30th of
the following year, to implement, administer, and enforce the post-
consumer recycled content requirements per RCW 70A.245.020(3).

[]

PART B
PRODUCER REGISTRATION AND FEES

NEW SECTION

WAC 173-925-040 Annual registration and reporting requirements.
(1) (a) Producers of covered products distributed, imported, sold, or
offered for sale in or into Washington state must annually register
using the department's registration and reporting system.

(b) Third-party representatives may submit data on behalf of a
producer or group of producers, including information required in sub-
section (2) of this section for each producer, but the producer as de-
fined in WAC 173-925-030(22) is the party responsible for compliance
and subject to potential enforcement actions outlined in WAC
173-925-080 through 173-925-100.

(c) De minimis producers are not required to meet annual regis-
tration, reporting, PCRC, or fee requirements of covered products, but
must annually indicate their de minimis status in the department's on-
line registration and reporting system to notify the department that
they meet the de minimis threshold.

(d) If a producer's supplier or distributor entities have agreed
to report on behalf of a producer for a subset of the products that
would otherwise be attributable to the producer, the category is only
considered de minimis if it still meets minimum resin weight or reve-
nue threshold after being added to other product category data provi-
ded by the entity as defined in WAC 173-925-030(9).

(2) Producers must annually submit the following registration in-
formation to the department:

(a) General information, including:

(1) Producer name, mailing address, website, and tax identifica-
tion number;

(ii) Contact person name, email, and telephone number; and

(11i) List of all brand and sub-brand names under which the cov-
ered products are sold, and, if applicable, any unique tax identifica-
tion numbers not provided in (a) (i) of this subsection.
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(b) Plastic resin data for each covered product category in WAC
173-925-060(1) sold or offered for sale in or into Washington state in
the prior calendar year, including total pounds of plastic resin with-
in each covered product category.

(c) Identification and resin weight of PCRC products temporarily
excluded from PCRC minimum requirements based on criteria in WAC
173-925-070(1) .

(d) Attestation that all reported data accounts for all covered
products sold in or into Washington and confirms that the percentage
of PCRC calculated for PCRC products sold in Washington is accurately
allocated in accordance with subsection (3) of this section.

(3) (a) Producers or representatives reporting on behalf of pro-
ducers may use national or regional covered product resin data for re-
porting in subsection (2) of this section. The data must be allocated
to Washington on a per capita or other accurate basis for calculation,
and the producer or reporting representative must demonstrate that the
percentage of PCRC for the product category sold into Washington is
the same as the PCRC percentage calculated for the nation or region.

(b) Producers submitting information based on regional or nation-
al data in place of Washington state data must account for all prod-
ucts in its calculations and must provide the following to the depart-
ment:

(1) Justification for using national or regional data instead of
state level data; and

(ii) Documentation of the methodology and source data used to
prorate the regional or national data.

(4) (a) Producers must annually report PCRC percentages for PCRC
products in addition to the covered product registration requirements
in subsection (2) of this section, beginning on the following dates:

(i) April 1, 2024, for plastic trash bags and plastic beverage
containers other than plastic dairy milk containers and 187 milliliter
plastic wine containers; and

(ii) April 1, 2026, for plastic household cleaner and personal
care product containers; and

(iii) April 1, 2029, for plastic dairy milk containers and 187
milliliter plastic wine containers.

(b) PCRC annual reports must include:

(1) The amount in pounds of virgin plastic and the amount in
pounds of PCRC by resin type used within a single PCRC product catego-
ry sold, offered for sale, or distributed in or into Washington state;
and

(ii) The total PCRC resin as a percentage of the total weight of
plastic reported for a single covered product category.

(5) For PCRC annual reports, producers must certify that the PCRC
percentages for PCRC products sold, offered for sale, or distributed
in or into Washington state comply with the requirements of this chap-
ter. The PCRC certification may include one or both of the following:

(a) Independent third-party certification: Submit to the depart-
ment the certification from a qualified International Organization for
Standardization (ISO) accredited, or other qualified accrediting body
subject to department review, with the results of the PCRC analysis
for each category of PCRC products; or

(b) Self-certification: Submit to the department attestation that
the information reported by the responsible official is true and accu-
rate to the best knowledge of the producer.

(6) (a) If a producer or third-party representative believes the
information provided to the department as required by this chapter is
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confidential business information (CBI), in whole or in part, they may
request that the department treat the information as CBI as provided
in RCW 43.21A.160.

(b) The director of the department shall consider requests to
treat registration and reporting information as CBI.

(c) A decision by the director of the department to grant protec-
tion of CBI will be based upon information provided by the producer
sufficient to demonstrate that the release of the information to the
public or a competitor may affect adversely the competitive position
of the producer.

(d) A decision by the director of the department to grant protec-
tion of CBI shall remain effective until a producer is otherwise noti-
fied or until additional information is requested by the department.

(7) (a) Registration and reporting as required by the PCRC product
category timeline established in subsection (3) (a) of this section is
considered delinquent if not completed by April 1st of each calendar
year.

(b) Failure to meet the registration and reporting timeline re-
quirements is cause for a notice of noncompliance per WAC 173-925-080
through 173-925-100.

[]

NEW SECTION

WAC 173-925-050 Producer annual fee calculation and payment.

(1) All producers of covered products sold or offered for sale in or
into Washington state are required to pay an annual fee calculated by
the department based on the department's published workload analysis
(WLA) and fee distribution calculations described in this section.

(2) By January 31lst of each year, the department will publish for
public comment the annual WLA for the next fiscal year (July 1st
through June 30th). The WLA provides the department's estimated annual
cost in the following two workload categories:

(a) Ecology program administration costs include the department's
costs to support producer registration, manage and maintain the regis-
tration and reporting system and department website, prepare the annu-
al workload analysis and fee calculation, conduct rule and guideline
updates, and implement any requirements that would apply to all pro-
ducers of covered products, regardless of their PCRC requirements.

(b) Ecology PCRC oversight costs include the department's costs
to provide compliance monitoring and technical assistance for produc-
ers submitting PCRC product reports required to meet minimum PCRC re-
qgquirements for the prior calendar year.

(3) (a) Producer fees are calculated based on the producer's re-
ported total pounds of covered product plastic resin data submitted
during annual registration or reporting by April 1lst, as shown in the
calculation formulas below.

(1) Ecology program administration costs are allocated to each
producer based on the producer's share of the total pounds of all cov-
ered product resin (virgin and PCRC) sold in or offered for sale in or
into Washington during the prior calendar year as illustrated in equa-
tion 1(a) below.

Equation 1(a), Program Administration Fee
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Program Administration Fee = Ecology Program Administration Cost x
[ (Individual Producer Resins for Covered Products)/
(Washington Resin Totals for Covered Products) ]

Program Administration Fee = Fee for all producers registered for
covered product categories, excluding de minimis producers.
Ecology Program Administration Cost = Estimated annual workload

cost for the department to administer the program as a whole, such as
producer registration, management and maintenance of the registration
and reporting database and department website, preparation of the an-
nual workload analysis and fee calculation, rule and guideline up-
dates, and any requirements that would apply to all producers of cov-
ered products.

Individual Producer Resins for Covered Products = One registered
producer's total pounds of all plastic resins (PCRC and virgin) used
in all covered products sold or offered for sale in Washington state
during the previous calendar year.

Washington Resin Totals for Covered Products = Total pounds of
all plastic resins (PCRC and virgin) used in all covered products sold
or offered for sale in or into Washington state for the prior calendar
year.

(ii) Ecology PCRC product oversight costs are allocated based on
each producer's share of the total pounds of all plastic resins (PCR
and virgin) used in the PCRC product categories sold in or offered for
sale in or into Washington state in the prior calendar year as illus-
trated in equation 1(b) below.

Equation 1(b), PCRC Oversight Fee

PCRC Oversight Fee = Ecology PCRC Oversight Cost x
[ (Individual Producer Resins for PCRC Products)/
(Washington Resin Totals for PCRC Products) ]

PCRC Oversight Fee = Fee for producers submitting PCRC reports
for PCRC products.

Ecology PCRC Oversight Cost = Estimated annual workload cost for
the department to provide compliance monitoring and technical assis-
tance to producers submitting PCRC reports for PCRC products.

Individual Producer Resins for PCRC Products = One registered and
reporting producer's total pounds of all plastic resins (PCRC and vir-
gin) used in all PCRC products sold or offered for sale in or into
Washington state during the previous calendar year.

Washington Resin Totals for PCRC Products = Total pounds of all
plastic resins (PCRC and virgin) used in all PCRC products sold or of-
fered for sale in or into Washington state for the prior calendar
year.

(iii) Each producer will be invoiced a Total Producer Fee, based
on the sum of the producer's individual Program Administration Fee and
PCRC Oversight Fee, as shown in equation 1 (c).

Equation 1(c) Total Producer Fee

Total Producer Fee = Program Administration Fee (Equation 1(a)) + PCRC
Oversight Fee (Equation 1 (b))

Total Producer Fee = Fee for each producer submitting registra-
tion and reporting data for covered products. For producers of covered
product categories not yet required to submit PCRC reports, the PCRC
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oversight fee amount is zero, and only the program administration fee
amount applies.

(b) De minimis producers are not required to pay annual fees, and
resin data submitted by de minimis producers in their annual de mini-
mis notification is not included in the calculations described above.

(4) (a) The department may adjust annual billing for the following
reasons:

(1) Difference between actual revenue and costs for the most re-
cent prior closed fiscal year;

(ii) Registration and reporting data submitted by producers after
the April 1lst deadline; or

(iii) Revised resin weight data.

(b) Any adjustment to billing as described in (a) (i) of this sub-
section will be distributed among all producers using their propor-
tions of the total fee amounts from the appropriate billing cycle.

(c) For adjustments made under the conditions of (a) (ii) of this
subsection, producers who register or report after April 1lst will be
billed for the adjusted annual fee in the next billing cycle. The in-
voice for the next billing cycle will include the fee for that year,
plus the adjusted fee for the previous year, for which registration or
reporting was submitted late. The fees for producers who had regis-
tered by April 1st will be adjusted in the following billing cycle
with a credit for their proportionate share, based on individual plas-
tic resin weights, of applied changes resulting from the late regis-
tration(s) of other producers.

(d) For adjustments made in response to (a) (iii) of this subsec-
tion, fees will not be adjusted for revised resin weight data submit-
ted after April 1st until the following annual billing cycle.

(1) Producers will be responsible for paying the fees calculated
using the data submitted for that year.

(ii) Producers will be responsible for ensuring that their data
is accurate.

(iii) Resin weight data should be reported in pounds and appro-
priately prorated when derived from national or regional totals.

(e) In the event that a significant error is discovered, the de-
partment will notify producers of the estimated impact for the forth-
coming billing cycle.

(5) (a) Producer annual fees are due 30 days after the department
sends a billing statement.

(b) Annual fees shall be deemed delinquent if they are not re-
ceived by the first invoice billing due date.

(c) If a producer's annual fee payment is delinquent, the produc-
er will be notified by certified letter and have 30 days to pay the
invoice before the department takes further action.

(d) Accounts that remain delingquent will be submitted to a col-
lection agency. The collection agency will charge the producer a serv-
ice fee, in addition to the delinquent amount due.

[]

Reviser's note: The brackets and enclosed material in the text of the above section occurred in
the copy filed by the agency and appear in the Register pursuant to the requirements of RCW 34.08.040.

Certified on 5/22/2023 [ 90 ] WSR Issue 23-10 - Proposed



Washington State Register, Issue 23-10 WSR 23-10-062

PART C
POST-CONSUMER RECYCLED CONTENT (PCRC) PRODUCTS

NEW SECTION

WAC 173-925-060 PCRC product requirements. (1) Producers must
annually meet no less than the minimum PCRC percentages, on average,
for the total weight of PCRC product plastic containers sold, offered
for sale, or distributed in or into Washington state in their respec-
tive PCRC product categories beginning on the dates below:

(a) Beverages, (except those listed in (d) of this subsection):
i) January 1, 2023: 15 percent;

ii) January 1, 2026: 25 percent; and

iii) January 1, 2031: 50 percent.

) Plastic trash bags:

January 1, 2023: 10 percent;

) January 1, 2025: 15 percent; and

i) January 1, 2027: 20 percent.

Household cleaning and personal care products:
January 1, 2025: 15 percent;

) January 1, 2028: 25 percent; and

i) January 1, 2031: 50 percent.

Dairy milk and wine in 187 milliliter plastic beverage con-

(i) January 1, 2028: 15 percent;

(ii) January 1, 2031: 25 percent; and

(iii) January 1, 2036: 50 percent.

(2) (a) For the purposes of reporting PCRC, producers may calcu-
late resin weight and PCRC percentage from the following sources:

(1) PCRC derived from mechanical recycling using post-consumer
materials;

(ii) PCRC from nonmechanical processing of post-consumer materi-
als calculated using an existing and recognized international or mul-
tinational third-party certification system which incorporates chain
of custody, and certified mass balance attribution as identified in
ISO 22095:2020; or

(iii) Other sources or methods that the producer demonstrates to
the department to have a comparable degree of accuracy.

(b) Plastic sold or marketed for use as fuel feedstock may not be
included in PCRC reports to the department.

[]

NEW SECTION

WAC 173-925-070 Exclusions or adjustments to PCRC requirements.
(1) (a) The department must grant a temporary exclusion from the mini-
mum PCRC requirements for the following year when a producer demon-
strates it is technically infeasible to meet minimum PCRC requirements

Certified on 5/22/2023 [ 91 ] WSR Issue 23-10 - Proposed



Washington State Register, Issue 23-10 WSR 23-10-062

for a type of covered product while also complying with federal health
and safety standards applicable to the product or its packaging. Those
federal standards include 21 C.F.R., chapter I, subchapter G, 7 U.S.C.
Sec. 136, 15 U.S.C. Sec. 1471-1477, 49 C.F.R. Sec. 178.33b, 49 C.F.R.
Sec. 173, 40 C.F.R. Sec. 152.10, 15 U.S.C. Sec. 1261-1278, 49 U.S.C.
5101 et seqg., 49 C.F.R. Sec. 178.509, 49 C.F.R. Sec. 179.522, 49
C.F.R. Sec. 178.600-609, or other federal laws.

(b) In order for the department to consider and grant temporary
exclusions from PCRC minimum percentage requirements producers must
annually submit their temporary exclusion request for the coming cal-
endar year to the department by September 1st in order to have a deci-
sion from the department by December 3lst.

(1) Identifies the applicable health and safety standards that
make the achievement of minimum PCRC requirements infeasible for a
type of PCRC product; and

(ii) Documents and convincingly supports, with validated testing
data or the sworn declaration of a qualified engineer, as appropriate,
the producer's claim that it is technically infeasible to meet the
minimum PCRC requirements during the following year while still meet-
ing applicable federal health and safety standards.

(c) The producer's annual request must also include:

(i) Producer name, mailing address, and contact information;

(ii) Products and brand names for which the exclusion is reques-
ted;

(iii) Total resin weight of PCRC products estimated to be sold,
offered for sale, or distributed in or into Washington for which the
producer requests temporary exclusion from PCRC requirements.

(d) Federal regulations cited must be specific to the material
composition of the packaging or trash bag material.

(e) The weight of any PCRC products that are granted the tempora-
ry exclusion according to this subsection must still be included in
the producer's reported total pounds of resin.

(2) (a) By January lst of each year, the department may review and
determine temporary adjustments to the annual PCRC minimum percentage
required for a type of container, PCRC product, or PCRC product cate-
gory for the following calendar year.

(b) By April 1st, producers or PCRC product industry representa-
tives may annually submit requests for consideration by the department
to temporarily adjust the annual PCRC minimum percentages for the fol-
lowing year. These requests must provide the following information:

(1) Producer name, mailing address, and contact information;

(ii) Year(s) for which the temporary adjustment is requested;

(iii) A thorough explanation by qualified experts supporting the
producer's or PCRC product manufacturing industry's claim that a tem-
porary adjustment to the minimum PCRC percentage for a type of con-
tainer, PCRC product, or PCRC product category is needed;

(iv) Supporting documentation including changes in market condi-
tions, recycling collection rates, product quality or shelf life is-
sues, production line issues, capacity of recycling and processing in-
frastructure, domestic and global PCRC resin bale availability, trans-
portation barriers, public health emergencies, work stoppages, cata-
strophic events, and/or other relevant factors;

(v) Progress made by the producers of PCRC products in achieving
the requirements of this chapter;

(vi) Estimated time period that the identified factors impacting
PCRC minimum feasibility are expected to extend; and
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(vii) Any additional information the producer or the department
deems necessary and relevant to support the basis for the request.

(c) For household cleaning product and personal care product con-
tainers, temporary adjustments may not be lower than 10 percent.

(d) For plastic trash bags the PCRC minimum percentage require-
ment may not be adjusted below the minimum regquirements.

(e) For all PCRC product categories, annual adjustments may not
exceed the minimum requirement for the current reporting year.

(3) Producers granted a temporary exclusion or adjustment to the
PCRC requirements must continue to register, report, and pay fees ac-
cording to the requirements of covered products in WAC 173-925-040 and
173-925-050.

(4) A producer or the manufacturing industry for a PCRC product
may appeal a decision by the department pursuant to this subsection to
the pollution control hearings board within 30 days of the depart-
ment's determination, pursuant to chapter 43.21B RCW.

[]

PART D
ENFORCEMENT
NEW SECTION
WAC 173-925-080 Penalties and audits by the department. (1) Any

producer that does not meet the registration, reporting, or PCRC mini-
mum requirements of this chapter is subject to penalties as specified
in WAC 173-925-090 and 173-925-100.

(2) The department may conduct audits and investigations for the
purpose of ensuring producer compliance.

(a) In the event of an audit, producers must provide documents to
the department within 30 days of the request.

(b) Audit materials the department requests from producers may
include documents and records that:

(1) Verify reported PCRC percentage data;

(ii) Confirm reported pounds of plastic resin by product type
sold, offered for sale, or distributed in or into Washington state;

(iii) Demonstrate producer de minimis status;

(iv) Verify the national or regional data used to determine re-
ported plastic resin; and

(v) Additional information requested by the department pertinent
to verifying compliance with this chapter.

[]
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NEW SECTION

WAC 173-925-090 Noncompliance warnings and penalties. (1) If
the department determines that a producer is out of compliance with
the registration or reporting requirements of this chapter, the de-
partment will notify the producer in writing.

(a) The first written notice of noncompliance to the producer
serves as a notice of the violation. That notice will be mailed to the
producer by certified mail. The notice will outline the actions re-
quired by the producer to come into compliance within 30 days of cer-
tified mail receipt of the notice.

(b) Failure of the producer to comply within 30 days of receiving
the first notice will result in the department sending a second notice
by certified mail.

(c) The department must send two notices prior to assessing a
penalty for noncompliance. The department may assess the producer a
penalty up to $1,000 for each day of noncompliance beginning with the
first day of noncompliance recorded in the first notice.

(d) Failure to comply with the penalty notice may result in addi-
tional action by the department.

(2) (a) Producer PCRC penalty notifications will be mailed to the
producer by certified mail.

(b) Penalties may be appealed to the pollution control hearings
board within 30 days from the certified mail stamped receipt date to
pay the PCRC penalty receipt, pursuant to chapter 43.21B RCW.

[]

NEW SECTION

WAC 173-925-100 Minimum PCRC penalties. (1) If the department
determines that a producer is out of compliance with the minimum PCRC
requirements of this chapter, the department will notify the producer
in writing.

(a) The department will use the producer's reported PCRC data to
determine compliance status and may use information obtained through
an audit.

(b) Each PCRC product category's minimum PCRC percentage rates as
outlined in WAC 173-925-060(1) apply to the penalty amounts assessed.

(c) The following producer-reported data by covered product cate-
gory will be used to calculate penalties for noncompliance in accord-
ance with equations in (d) of this subsection:

(1) Total pounds of all plastic resin;

(ii) Total pounds of PCRC plastic resin by type.

(d) Penalties will use the following formulas by PCRC product
category:

(1) Equation A - Determine actual PCR rate achieved:

Total pounds of PCRC plastic resin/total pounds of all plastic resin =
Actual PCRC rate achieved

(ii) Equation B - Determine PCRC penalty:

[ (Total pounds of all plastic resin x minimum PCRC rate) - (Total
pounds of all plastic resin x actual PCRC rate achieved)] x 20 cents =
PCRC penalty
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(e) The department will calculate producer PCRC penalties by June
of each year based on the PCRC minimum dates outlined in WAC
173-925-060(1) .

(f) Producer PCRC penalty notifications will be mailed to the
producer by certified mail.

(g) Penalties may be appealed to the pollution control hearings
board within 30 days from the certified mail stamped receipt date to
pay the PCRC penalty receipt, pursuant to chapter 43.21B RCW.

(2) (a) Producers may request penalty reductions or alternatives
to PCRC minimum penalties to be considered by the department based on
the information provided in the producer request that describes the
following factors:

(1) Documentation of anomalous market conditions, including dis-
ruption in, or lack of supply of recycled plastics;

(ii) Date the product was manufactured, showing that the produc-
tion preceded the PCRC minimum requirements for that PCRC product cat-
egory;

(iii) Unforeseen circumstances such as a public health emergency,
natural disaster, or state of emergency; or

(iv) Other relevant and documented factors that a producer deems
has prevented them from meeting the regquirements.

(b) Producers may submit a request to the department to implement
a corrective action plan in lieu of or in addition to assessing a pen-
alty under this section. The corrective action plan details how the
producer will come into compliance with the requirements of this chap-
ter.

(c) Producers may submit a request to the department for a penal-
ty payment plan or extension of the penalty payment deadline.

(3) Penalties may be appealed to the pollution control hearings
board, pursuant to chapter 43.21B RCW.

[]

Reviser's note: The brackets and enclosed material in the text of the above section occurred in
the copy filed by the agency and appear in the Register pursuant to the requirements of RCW 34.08.040.
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WSR 23-10-063
PROPOSED RULES
HEALTH CARE AUTHORITY

(School Employees Benefits Board)
[Admin #2023-01—Filed May 2, 2023, 10:47 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-04-076.

Title of Rule and Other Identifying Information: Revising WAC
182-30-100 When may a school employee enroll, or revoke an election
and make a new election under the premium payment plan, medical flexi-
ble spending arrangement (FSA), limited purpose FSA, or dependent care
assistance program (DCAP)?, 182-31-030 What are the obligations of a
school employees benefits board (SEBB) organization in the application
of school employee eligibility?, and 182-31-080 When may a school em-
ployee waive enrollment in school employees benefits board (SEBB) med-
ical and when may they enroll in SEBB medical after having waived en-
rollment?

Hearing Location(s): On June 6, 2023, at 10:00 a.m. The health
care authority (HCA) holds public hearings virtually without a physi-
cal meeting place. To attend the virtual public hearing, you must reg-
ister in advance https://us02web.zoom.us/webinar/register/

WN_ 78IrW6mRRYWRuUW/7SIXs5IQ. If the link above opens with an error mes-
sage, please try using a different browser. After registering, you
will receive a confirmation email containing information about joining
the public hearing.

Date of Intended Adoption: Not sooner than June 7, 2023.

Submit Written Comments to: HCA Rules Coordinator, P.0O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
by June 6, 2023, by 11:59 p.m.

Assistance for Persons with Disabilities: Contact Johanna Larson,
phone 360-725-1495, fax 360-586-9727, telecommunication[s] relay serv-
ice 711, email Johanna.larson@hca.wa.gov, by May 19, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of this proposal is to
amend some of the existing rules to support the SEBB program:

1. Make technical amendments:

. Amended WAC 182-30-100 to move notes to subsection (2) and add
language to address when a school employee who enrolls in a high
deductible health plan with a health savings account during the
annual open enrollment and has a carryover amount from a medical
flexible spending arrangement.

. Amended WAC 182-31-080 to clarify when a school employee may
waive enrollment in SEBB medical.

2. Amend rules to improve the administration of the SEBB program:

. Amended WAC 182-31-030 to add a new requirement that a SEBB or-
ganization must assist a school employee in determining whether
or not the school employee or their dependent has experienced an
event that creates a special open enrollment.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021 and 41.05.160.

Statute Being Implemented: RCW 41.05.021 and 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.
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Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Stella Ng,
P.0. Box 42716, Olympia, WA 98504-2716, 360-725-0883; Implementation:
Cade Walker, P.O. Box 42716, Olympia, WA 98504-2716, 360-643-7900; and
Enforcement: Jean Bui, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1858.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. These rules do not apply to small businesses.

May 2, 2023
Wendy Barcus
Rules Coordinator

OTS-4506.2

AMENDATORY SECTION (Amending WSR 22-13-168, filed 6/21/22, effective
1/1/23)

WAC 182-30-100 When may a school employee enroll, or revoke an
election and make a new election under the premium payment plan, medi-
cal flexible spending arrangement (FSA), limited purpose FSA, or de-
pendent care assistance program (DCAP)? A school employee who is eli-
gible to participate in the salary reduction plan as described in WAC
182-31-060 may enroll, or revoke their election and make a new elec-
tion under the premium payment plan, medical flexible spending ar-
rangement (FSA), limited purpose FSA, or dependent care assistance
program (DCAP) at the following times:

(1) When newly eligible under WAC 182-31-040 and enrolling as de-
scribed in WAC 182-30-080(1).

(2) During annual open enrollment: An eligible school employee
may elect to enroll in or opt out of participation under the premium
payment plan during the annual open enrollment by submitting the re-
quired form to their school employees benefits board (SEBB) organiza-
tion. An eligible school employee may elect to enroll or reenroll in
the medical FSA, limited purpose FSA, DCAP, or both an FSA and DCAP
during the annual open enrollment by submitting the required forms to
their SEBB organization or applicable contracted vendor as instructed.
All required forms must be received no later than the last day of the
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annual open enrollment. The enrollment or new election becomes effec-
tive January 1lst of the following year.

((Nete:

the-medieal FSA-))

(a) School employees cannot enroll in a medical FSA and a limited
purpose FSA in the same vyear.

(b) School employees enrolled in a high deductible health plan
(HDHP) with a health savings account (HSA) cannot also enroll in a
medical FSA in the same plan year. School employees who elect enroll-
ment in the HDHP with a HSA and a medical FSA will only be enrolled in
a HDHP with a HSA.

(c) If a school employee enrolls in a HDHP with a HSA during an-
nual open enrollment and has a carryover amount from a medical FSA,
the school employee will be enrolled in a limited purpose FSA and the
carryover amount will be deposited into the limited FSA.

(d) School employees who are not enrolled in a HDHP with a HSA
and elect both a medical FSA and a limited purpose FSA will be enrol-
led in the medical FSA.

(3) During a special open enrollment: A school employee who is
eligible to participate in the salary reduction plan may enroll or re-
voke their election and make a new election under the premium payment
plan, medical FSA, limited purpose FSA, or DCAP outside of the annual
open enrollment if a special open enrollment event occurs. The enroll-
ment or change in election must be allowable under Internal Revenue
Code (IRC) and Treasury regulations, and correspond to and be consis-
tent with the event that creates the special open enrollment. To make
a change or enroll, the school employee must submit the required form
to their SEBB organization. The SEBB organization must receive the re-
qgquired form and evidence of the event that created the special open
enrollment no later than 60 days after the event occurs.

For purposes of this section, an eligible dependent includes any
person who qualifies as a dependent of the school employee for tax
purposes under IRC 26 U.S.C. Sec. 152 without regard to the income
limitations of that section. It does not include a state registered
domestic partner unless the state registered domestic partner other-
wise qualifies as a dependent for tax purposes under IRC 26 U.S.C.
Sec. 152.

(a) Premium payment plan. A school employee may enroll or revoke
their election and elect to opt out of the premium payment plan when
any of the following special open enrollment events occur, if the re-
quested change corresponds to and is consistent with the event. The
enrollment or election to opt out will be effective the first day of
the month following the later of the event date or the date the re-
quired form is received. If that day is the first of the month, the
enrollment or change in election begins on that day. If the special
open enrollment is due to the birth, adoption, or assumption of legal
obligation for total or partial support in anticipation of adoption of
a child, the enrollment or change in election will begin the first of
the month in which the event occurs.

(i) School employee acquires a new dependent due to:

* Marriage;

* Registering a state registered domestic partnership when the
dependent is a tax dependent of the school employee;
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* Birth, adoption, or when the school employee has assumed a le-
gal obligation for total or partial support in anticipation of adop-
tion; or

* A child becoming eligible as an extended dependent through le-
gal custody or legal guardianship.

(ii) School employee's dependent no longer meets SEBB eligibility
criteria because:

* School employee has a change in marital status;

* School employee's domestic partnership with a state registered
domestic partner who is a tax dependent is dissolved or terminated;

* An eligible dependent child turns age 26 or otherwise does not
meet dependent child eligibility criteria;

* An eligible dependent ceases to be eligible as an extended de-
pendent or as a dependent with a disability; or

* An eligible dependent dies.

(iii) School employee or a school employee's dependent loses oth-
er coverage under a group health plan or through health insurance cov-
erage, as defined by Health Insurance Portability and Accountability
Act (HIPARA);

(iv) School employee has a change in employment status that af-
fects the school employee's eligibility for their employer contribu-
tion toward their employer-based group health plan;

(v) The school employee's dependent has a change in their own em-
ployment status that affects their eligibility or their dependent's
eligibility for the employer contribution toward their employer-based
group health plan;

Exception: As used in (a)(v) of this subsection, "employer contribution" means contributions made by the dependent's current or former employer
toward health coverage as described in Treasury Regulation 26 C.F.R. 54.9801-6.

(vi) School employee or a school employee's dependent has a
change in enrollment under an employer-based group health plan during
its annual open enrollment that does not align with the SEBB annual
open enrollment;

(vii) School employee or a school employee's dependent has a
change in residence that affects health plan availability;

(viii) School employee's dependent has a change in residence from
outside of the United States to within the United States, or from
within the United States to outside of the United States, and that
change in residence resulted in the dependent losing their health in-
surance;

(ix) A court order requires the school employee or any other in-
dividual to provide insurance coverage for an eligible dependent of
the school employee (a former spouse or former state registered domes-
tic partner is not an eligible dependent);

(x) School employee or a school employee's dependent enrolls in
coverage under medicaid or a state children's health insurance program
(CHIP), or the school employee or a school employee's dependent loses
eligibility for coverage under medicaid or CHIP;

(x1) School employee or a school employee's dependent becomes el-
igible for state premium assistance subsidy for SEBB health plan cov-
erage from medicaid or CHIP;

(xii) School employee or a school employee's dependent enrolls in
coverage under medicare or the school employee or a school employee's
dependent loses eligibility for coverage under medicare;

(xiii) School employee or a school employee's dependent's current
medical plan becomes unavailable because the school employee or enrol-
led dependent is no longer eligible for a HSA. The HCA may require
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evidence that the school employee or a school employee's dependent is
no longer eligible for a HSA;

(xiv) School employee or a school employee's dependent experien-
ces a disruption of care for active and ongoing treatment, that could
function as a reduction in benefits for the school employee or a
school employee's dependent. The school employee may not change their
health plan election if the school employee's or dependent's physician
stops participation with the school employee's health plan unless the
SEBB program determines that a continuity of care issue exists. The
SEBB program will consider but not limit its consideration to the fol-
lowing:

* Active cancer treatment such as chemotherapy or radiation ther-
apys

* Treatment following a recent organ transplant;

e A scheduled surgery;

* Recent major surgery still within the postoperative period; or

* Treatment for a high-risk pregnancy.

(xv) School employee or school employee's dependent becomes eli-
gible and enrolls in a TRICARE plan, or loses eligibility for a TRI-
CARE plan.

(xvi) Subscriber has a change in employment from a SEBB organiza-
tion to a public school district that results in the subscriber having
different medical plans available, and the subscriber changes their
election. The subscriber may change their election if the change in
employment causes:

* The subscriber's current medical plan to no longer be availa-
ble, in this case the subscriber may select from any available medical
plan; or

* The subscriber has one or more new medical plans available, in
this case the subscriber may select to enroll in a newly available
plan.

* As used in this subsection the term "public school district"
shall be interpreted to not include charter schools and educational
service districts.

If the school employee is having premiums taken from payroll on a
pretax basis, a medical plan change will not be approved if it would
conflict with provisions of the salary reduction plan authorized under
RCW 41.05.300.

(b) Medical FSA and limited purpose FSA. A school employee may
enroll or revoke their election and make a new election under the med-
ical FSA or limited purpose FSA when any one of the following special
open enrollment events occur, if the requested change corresponds to
and is consistent with the event. The enrollment or new election will
be effective the first day of the month following the later of the
event date or the date the required form and evidence of the event
that created the special open enrollment is received by the SEBB or-
ganization. If that day is the first of the month, the enrollment or
change in election begins on that day. If the special open enrollment
is due to the birth, adoption, or assumption of legal obligation for
total or partial support in anticipation of adoption of a child, the
enrollment or change in election will begin the first of the month in
which the event occurs.

(1) School employee acquires a new dependent due to:

* Marriage;

* Registering a state registered domestic partnership when the
dependent is a tax dependent of the school employee;
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* Birth, adoption, or when the school employee has assumed a le-
gal obligation for total or partial support in anticipation of adop-
tion; or

* A child becoming eligible as an extended dependent through le-
gal custody or legal guardianship.

(ii) School employee's dependent no longer meets SEBB eligibility
criteria because:

* School employee has a change in marital status;

* School employee's domestic partnership with a state registered
domestic partner who gqualifies as a tax dependent is dissolved or ter-
minated;

* An eligible dependent child turns age 26 or otherwise does not
meet dependent child eligibility criteria;

* An eligible dependent ceases to be eligible as an extended de-
pendent or as a dependent with a disability; or

* An eligible dependent dies.

(iii) School employee or a school employee's dependent loses oth-
er coverage under a group health plan or through health insurance cov-
erage, as defined by HIPAA;

(iv) School employee or a school employee's dependent has a
change in employment status that affects the school employee's or a
dependent's eligibility for the medical FSA or limited purpose FSA;

(v) A court order requires the school employee or any other indi-
vidual to provide insurance coverage for an eligible dependent of the
school employee (a former spouse or former state registered domestic
partner is not an eligible dependent);

(vi) School employee or a school employee's dependent enrolls in
coverage under medicaid or CHIP, or the school employee or a school
employee's dependent loses eligibility for coverage under medicaid or
CHIP;

(vii) School employee or a school employee's dependent enrolls in
coverage under medicare.

(c) DCAP. A school employee may enroll or revoke their election
and make a new election under the DCAP when any one of the following
special open enrollment events occur, if the requested change corre-
sponds to and is consistent with the event. The enrollment or new
election will be effective the first day of the month following the
later of the event date or the date the required form and evidence of
the event that created the special open enrollment is received by the
SEBB organization. If that day is the first of the month, the enroll-
ment or change in election begins on that day. If the special open en-
rollment is due to the birth, adoption, or assumption of legal obliga-
tion for total or partial support in anticipation of adoption of a
child, the enrollment or change in election will begin the first of
the month in which the event occurs.

(1) School employee acquires a new dependent due to:

* Marriage;

* Registering a state registered domestic partnership if the
state registered domestic partner qualifies as a tax dependent of the
school employee;

* Birth, adoption, or when the school employee has assumed a le-
gal obligation for total or partial support in anticipation of adop-
tion; or

* A child becoming eligible as an extended dependent through le-
gal custody or legal guardianship.
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(ii) School employee or a school employee's dependent has a
change in employment status that affects the school employee's or a
dependent's eligibility for DCAP;

(iii) School employee or school employee's dependent has a change
in enrollment under an employer-based DCAP during its annual open en-
rollment that does not align with the SEBB annual open enrollment;

(iv) School employee changes dependent care provider; the change
to the DCAP election amount can reflect the cost of the new provider;

(v) School employee or school employee's spouse experiences a
change in the number of qualifying individuals as defined in IRC 26
U.S.C. Sec. 21 (b) (1);

(vi) School employee's dependent care provider imposes a change
in the cost of dependent care; school employee may make a change in
the DCAP election amount to reflect the new cost if the dependent care
provider is not a qualifying relative of the school employee as de-
fined in IRC 26 U.S.C. Sec. 152.

[Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 22-13-168 (Ad-
min #2022-01), § 182-30-100, filed 6/21/22, effective 1/1/23; WSR
21-13-117 (Admin #2021-01.04), § 182-30-100, filed 6/21/21, effective
1/1/22. Statutory Authority: RCW 41.05.021, 41.05.160 and 2020 c 231.
WSR 20-16-067 (Admin #2020-04), § 182-30-100, filed 7/28/20, effective
8/28/20. Statutory Authority: RCW 41.05.021, 41.05.160 and 2018 c 260.
WSR 20-01-082, § 182-30-100, filed 12/12/19, effective 1/12/20. Statu-
tory Authority: RCW 41.05.021, 41.05.160, 2017 3rd sp.s. c 13, 2018 c
260, and SEBB policy resolutions. WSR 19-14-093 (Admin #2019-01), §
182-30-100, filed 7/1/19, effective 8/1/19. Statutory Authority: RCW
41.05.021, 41.05.160 and SEBB policy resolutions. WSR 19-01-055 (Admin
#2018-01), § 182-30-100, filed 12/14/18, effective 1/14/19.]

OTS-4508.2

AMENDATORY SECTION (Amending WSR 20-16-067, filed 7/28/20, effective
8/28/20)

WAC 182-31-030 What are the obligations of a school employees
benefits board (SEBB) organization in the application of school em-
ployee eligibility? (1) All school employees benefits board (SEBRB)
organizations must carry out all actions, policies, and guidance is-
sued by the SEBB program which are necessary for the operation of ben-
efit plans, education of school employees, claims administration, and
appeals process including those described in chapters 182-30, 182-31,
and 182-32 WAC. SEBB organizations must:

(a) Use the methods provided by the SEBB program to determine el-
igibility and enrollment in benefits;

(b) Provide eligibility determination reports with content and in
a format designed and communicated by the SEBB program;

(c) Support SEBB program auditing of eligibility and enrollment
decisions as needed; and

(d) Carry out corrective action and pay any penalties imposed by
the health care authority (HCA) and established by the board when the
SEBB organization's eligibility determinations fail to comply with the
criteria under these rules.
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(2) SEBB organizations must determine school employee eligibility
for SEBB benefits and the employer contribution according to the cri-
teria in WAC 182-31-040 and 182-31-050. SEBB organizations must:

(a) Notify newly hired school employees of SEBB program rules and
guidance for eligibility and appeal rights;

(b) Inform a school employee in writing whether or not they are
eligible for SEBB benefits upon employment. The written notice must
include information about the school employee's right to appeal eligi-
bility and enrollment decisions. A school employee eligible for SEBB
benefits must have no less than ((¥er)) 10 calendar days after the
date of notice to elect coverage;

(c) Routinely monitor all school employees work hours to estab-
lish eligibility and maintain the employer contribution toward SEBB
benefits;

(d) Identify when a previously ineligible school employee becomes
eligible or a previously eligible school employee loses eligibility;
and

(e) Inform a school employee in writing whether or not they are
eligible for SEBB benefits and the employer contribution whenever
there is a change in work pattern such that the school employee's eli-
gibility status changes. Whenever this occurs, SEBB organizations must
inform the school employee of the right to appeal eligibility and en-
rollment decisions. A school employee eligible for SEBB benefits must
have no less than ((¥ern)) 10 calendar days after the date of notice to
elect coverage.

(3) SEBB organizations must determine school employee's depend-
ents eligibility for SEBB benefits according to the criteria in WAC
182-31-140.

(4) SEBB organizations must assist a school employee in determin-
ing whether the school employee or their dependent has experienced an
event that creates a special open enrollment as described in WAC
182-30-090, 182-30-100, 182-31-080, or 182-31-150, and inform the
school employee of the changes they can make consistent with that
event.

[Statutory Authority: RCW 41.05.021, 41.05.160 and 2020 c 231. WSR
20-16-067 (Admin #2020-04), § 182-31-030, filed 7/28/20, effective
8/28/20. Statutory Authority: RCW 41.05.021, 41.05.160, 2017 3rd sp.s.
c 13, 2018 c 260, and SEBB policy resolutions. WSR 19-14-093 (Admin
#2019-01), § 182-31-030, filed 7/1/19, effective 8/1/19. Statutory Au-
thority: RCW 41.05.021, 41.05.160 and SEBB policy resolutions. WSR
19-01-055 (Admin #2018-01), § 182-31-030, filed 12/14/18, effective
1/14/19.]

AMENDATORY SECTION (Amending WSR 22-13-168, filed 6/21/22, effective
1/1/23)

WAC 182-31-080 When may a school employee waive enrollment in
school employees benefits board (SEBB) medical and when may they en-
roll in SEBB medical after having waived enrollment? A school employ-
ee may waive enrollment in school employees benefits board (SEBB) med-
ical ((emty)) if they are enrolled in other employer-based group medi-
cal, a TRICARE plan, or medicare as described in subsection (1) (a)
through (c) of this section. A school employee who waives enrollment
in SEBB medical must enroll in SEBB dental, SEBB vision, basic life
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insurance, basic accidental death and dismemberment (AD&D) insurance,
and employer-paid long-term disability (LTD) insurance. A school em-
ployee will also be enrolled in employee-paid LTD insurance automati-
cally unless the school employee declines their employee-paid LTD in-
surance as described in WAC 182-30-080.

Exception: A school employee may waive their enrollment in SEBB medical to enroll in public employees benefits board (PEBB) medical only if
they are enrolled in PEBB dental. A school employee who waives enrollment in SEBB medical to enroll in PEBB medical also waives
enrollment in SEBB dental and SEBB vision.

(1) To waive enrollment in SEBB medical, the school employee must
submit the required form to their SEBB organization at one of the fol-
lowing times:

(a) When the school employee becomes eligible: A school employee
may waive SEBB medical when they become eligible for SEBB benefits.
The school employee must indicate their election to waive enrollment
in SEBB medical on the required form and submit the form to their SEBB
organization. The SEBB organization must receive the form no later
than 31 days after the date the school employee becomes eligible for
SEBB benefits (see WAC 182-30-080). SEBB medical will be waived as of
the date the school employee becomes eligible for SEBB benefits.

(b) During the annual open enrollment: A school employee may
waive SEBB medical during the annual open enrollment. The required
form must be received by the school employee's SEBB organization be-
fore the end of the annual open enrollment. SEBB medical will be
waived beginning January 1lst of the following year.

(c) During a special open enrollment: A school employee may waive
SEBB medical during a special open enrollment only i1if they are enrol-
led in other employer-based group medical, a TRICARE plan, or medicare
as described in subsection (4) of this section. A special open enroll-
ment event must be an event other than a school employee gaining ini-
tial eligibility or regaining eligibility for SEBB benefits.

The school employee must submit the required form to their SEBB
organization. The SEBB organization must receive the form no later
than 60 days after the event that creates the special open enrollment.
In addition to the required form, the school employee must provide
evidence of the event that creates the special open enrollment to
their SEBB organization.

SEBB medical will be waived the last day of the month following
the later of the event date or the date the required form is received.
If that day is the first of the month, SEBB medical will be waived the
last day of the previous month. If the special open enrollment is due
to the birth, adoption, or assumption of legal obligation for total or
partial support in anticipation of adoption of a child, SEBB medical
will be waived the last day of the previous month.

(2) If a school employee waives SEBB medical, the school employee
may not enroll dependents in SEBB medical.

(3) Once SEBB medical is waived, the school employee is only al-
lowed to enroll in SEBB medical at the following times:

(a) During the annual open enrollment. The required form must be
received by the school employee's SEBB organization before the end of
the annual open enrollment. SEBB medical will begin January 1lst of the
following year.

(b) During a special open enrollment. A special open enrollment
allows a school employee to revoke their election and make a new elec-
tion outside of the annual open enrollment. A special open enrollment
may be created when one of the events described in subsection (4) of
this section occurs.
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The school employee must submit the required form to their SEBB
organization. The SEBB organization must receive the form no later
than 60 days after the event that creates the special open enrollment.
In addition to the required form, the school employee must provide
evidence of the event that creates the special open enrollment to the
SEBB organization.

SEBB medical will begin the first day of the month following the
later of the event date or the date the required form is received. If
that day is the first of the month, coverage is effective on that day.
If the special open enrollment is due to the birth, adoption, or as-
sumption of legal obligation for total or partial support in anticipa-
tion of adoption of a child, SEBB medical for the school employee will
begin on the first day of the month in which the event occurs. SEBB
medical for the newly born child, newly adopted child, spouse, or
state-registered domestic partner will begin as described in WAC
182-31-150 (3) (a) (iv) .

If a school employee who is eligible for the employer contribu-
tion toward SEBB benefits was enrolled as a dependent in PEBB medical
and PEBB dental and is removed by the PEBB subscriber, the health care
authority will notify the school employee of their removal from the
PEBB subscriber's account and that they have experienced a special en-
rollment event. The school employee will be required to return from
waived enrollment and elect SEBB medical, SEBB dental, and SEBB vi-
sion. If the school employee's SEBB organization does not receive the
school employee's required forms indicating their medical, dental, and
vision elections within 60 days of the school employee losing PEBB
medical and PEBB dental, they will be defaulted into employee-only
SEBB medical, SEBB dental, and SEBB vision as described in WAC
182-30-080 (1) (b) (1) through (iii).

(4) Special open enrollment: Any one of the events in (a) through
(k) of this subsection may create a special open enrollment that al-
lows the school employee to enroll in SEBB medical after having waived
enrollment. The change in enrollment must be allowable under the In-
ternal Revenue Code (IRC) and Treasury regulations, and correspond to
and be consistent with the event that creates the special open enroll-
ment for the school employee, the school employee's dependent, or
both.

(a) School employee acquires a new dependent due to:

(1) Marriage or registering a state registered domestic partner-
ship;

(ii) Birth, adoption, or when the school employee has assumed a
legal obligation for total or partial support in anticipation of adop-
tion; or

(iii) A child becoming eligible as an extended dependent through
legal custody or legal guardianship.

(b) School employee or a school employee's dependent loses other
coverage under a group health plan or through health insurance cover-
age, as defined by the Health Insurance Portability and Accountability
Act (HIPARA);

(c) School employee has a change in employment status that af-
fects the school employee's eligibility for their employer contribu-
tion toward their employer-based group medical;

(d) The school employee's dependent has a change in their own em-
ployment status that affects their eligibility or their dependent's
eligibility for the employer contribution under their employer-based
group medical;
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Note: As used in (d) of this subsection "employer contribution" means contributions made by the dependent's current or former employer toward
health coverage as described in Treasury Regulation 26 C.F.R. 54.9801-6.

(e) School employee or a school employee's dependent has a change
in enrollment under an employer-based group medical plan during its
annual open enrollment that does not align with the SEBB program's an-
nual open enrollment;

(f) School employee's dependent has a change in residence from
outside of the United States to within the United States, or from
within the United States to outside of the United States and that
change in residence results in the dependent losing their health in-
surance;

(g) A court order requires the school employee or any other indi-
vidual to provide a health plan for an eligible dependent of the
school employee (a former spouse or former state registered domestic
partner is not an eligible dependent) ;

(h) School employee or a school employee's dependent enrolls in
coverage under medicaid or a state children's health insurance program
(CHIP), or the school employee or a school employee's dependent loses
eligibility for coverage under medicaid or CHIP;

Note: A school employee may only return from having waived SEBB medical for the events described in (h) of this subsection. A school employee
may not waive their SEBB medical for the events described in (h) of this subsection.

(i) School employee or a school employee's dependent becomes eli-
gible for state premium assistance subsidy for SEBB health plan cover-
age from medicaid or CHIP;

(7) School employee or a school employee's dependent becomes eli-
gible and enrolls in a TRICARE plan, or loses eligibility for a TRI-
CARE plan;

(k) School employee becomes eligible and enrolls in medicare, or
loses eligibility for medicare.

[Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 22-13-168 (Ad-
min #2022-01), § 182-31-080, filed 6/21/22, effective 1/1/23. Statuto-
ry Authority: RCW 41.05.021, 41.05.160 and Policy resolutions SERB
2021-02, 2021-03, 2021-04, 2021-05, 2021-06, 2021-07, 2021-0s8,
2021-09, 2021-11. WSR 21-13-115 (Admin #2021-01.02), § 182-31-080,
filed 6/21/21, effective 1/1/22. Statutory Authority: RCW 41.05.021,
41.05.160 and 2020 ¢ 231. WSR 20-16-067 (Admin #2020-04), S
182-31-080, filed 7/28/20, effective 8/28/20. Statutory Authority: RCW
41.05.021, 41.05.160, 2017 3rd sp.s. c 13, 2018 ¢ 260, and SEBB policy
resolutions. WSR 19-14-093 (Admin #2019-01), § 182-31-080, filed
7/1/19, effective 8/1/19.]
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WSR 23-10-066
PROPOSED RULES

DEPARTMENT OF HEALTH
[Filed May 2, 2023, 11:50 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-02-019.

Title of Rule and Other Identifying Information: WAC 246-803-425
Acupuncture and Eastern medicine practitioner health equity continuing
education training requirements. The department of health (department)
is proposing new WAC 246-803-425 to establish health equity continuing
education (CE) to implement ESSB 5229 (chapter 276, Laws of 2021).

Hearing Location(s): On July 14, 2023, at 1:00 p.m. The depart-
ment will hold a virtual only hearing. Register in advance for this
webinar https://us02web.zoom.us/webinar/register/

WN oceYD3dgQ6GvpMINUklxVg. After registering, you will receive a con-
firmation email containing information about joining the webinar.

Date of Intended Adoption: July 21, 2023.

Submit Written Comments to: Vicki Brown, P.O. Box [47852], Olym-
pia, WA [98504-]7852, email vicki.brown@doh.wa.gov, fax 360-236-2901,
by July 14, 2023.

Assistance for Persons with Disabilities: Contact Vicki Brown,
phone 360-236-4865, fax 360-236-2901, TTY 711, email
vicki.brown@doh.wa.gov, by June 30, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: RCW 43.70.613 (3) (b) directs the rule-
making authority for each health profession under Title 18 RCW that is
subject to CE to adopt rules requiring a licensee to complete health
equity CE training at least once every four years. The statute also
directs the department to create model rules establishing minimum
standards for health equity CE programs. The department filed model
rules for health equity CE minimum standards on November 23, 2022, un-
der WSR 22-23-167. Any rules developed for the acupuncture and Eastern
medicine practitioners must meet or exceed the minimum standards in
the model rules in WAC 246-12-800 through 246-12-830.

The department is proposing new WAC 246-803-425 to implement ESSB
5229 requiring health equity CE. The department is proposing adopting
health equity model rules, WAC 246-12-800 through 246-12-830, for acu-
puncturists or acupuncture and Eastern medicine practitioners to com-
ply with RCW 43.70.613. The proposed rule adds two hours of health
equity education to be completed as part of the current CE require-
ments every four years.

The proposed rule does not change total CE hours but requires two
hours in health equity CE every four years which is absorbed into the
existing number of CE hours required. The health equity CE requirement
is counted under existing, unspecified CE requirements for the profes-
sion.

Reasons Supporting Proposal: The goal of health equity CE is to
equip health care workers with the skills to recognize and reduce
health inequities in their daily work. The content of health equity
trainings includes implicit bias training to identify strategies to
reduce bias during assessment and diagnosis in an effort to address
structural factors, such as bias, racism, and poverty, that manifest
as health inequities.

Two hours of training allows individuals to gain a foundation in
health equity that can have an immediate positive impact on the pro-
fessional's interaction with those receiving care. Health equity
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training enables health care professionals to care effectively for pa-
tients from diverse cultures, groups, and communities, varying race,
ethnicity, gender identity, sexuality, religion, age, ability, socioce-
conomic status, and other categories of identity. The two hours of
health equity CE credits may be earned as part of the health profes-
sional's existing CE requirements, therefore not requiring completion
of additional CE hours.

Statutory Authority for Adoption: RCW 18.06.160, 43.70.040,
43.70.613, 18.130.040.

Statute Being Implemented: RCW 43.70.613.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: None.

Name of Proponent: Department of health, acupuncture and Eastern
medicine advisory committee, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Vicki Brown, 111 Israel Road S.E., Tumwater, WA
98501, 360-236-4865.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Vicki
Brown, Program Manager, Department of Health, P.O. Box 47852, Olympia,
WA 98504-7852, phone 360-236-4865, fax 360-236-2901, TTY 711, email
vicki.brown@doh.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

May 2, 2023

Kristin Peterson, JD

Chief of Policy

for Umair A. Shah, MD, MPH
Secretary

OTS-4402.1

NEW SECTION

WAC 246-803-425 Health equity continuing education training re-
quirements. (1) A licensed acupuncturist or acupuncture and Eastern
medicine practitioner, must complete two hours of health equity con-
tinuing education training every four years as described in WAC
246-12-800 through 246-12-830.

(2) The two hours of health equity continuing education a 1li-
censed acupuncturist or acupuncture and Eastern medicine practitioner
completes counts toward meeting the applicable continuing education
requirements under WAC 246-803-420.

[]
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WSR 23-10-067
PROPOSED RULES
HEALTH CARE AUTHORITY

(School Employees Benefits Board)
[Admin #2023-02.01—Filed May 2, 2023, 12:21 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-04-077.

Title of Rule and Other Identifying Information: New WAC
182-31-093 School employees benefits board (SEBB) continuation cover-
age for nonrepresented educational service district (ESD) school em-
ployees and their dependents who are not eligible for benefits under
the SEBB program as of January 1, 2024, and for dependents who were
already on an ESD's or public employees benefits board (PEBB) pro-
gram's continuation coverage as of December 31, 2023.

Hearing Location(s): On June 6, 2023, at 10:00 a.m. The health
care authority (HCA) holds public hearings virtually without a physi-
cal meeting place. To attend the virtual public hearing, you must reg-
ister in advance https://us02web.zoom.us/webinar/register/

WN_ 78IrWomRRYWRUW/7SIXs5IQ. If the link above opens with an error mes-
sage, please try using a different browser. After registering, you
will receive a confirmation email containing information about joining
the public hearing.

Date of Intended Adoption: Not sooner than June 7, 2023.

Submit Written Comments to: HCA Rules Coordinator, P.0O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
by June 6, 2023, by 11:59 p.m.

Assistance for Persons with Disabilities: Contact Johanna Larson,
phone 360-725-1495, fax 360-586-9727, telecommunication[s] relay serv-
ice 711, email Johanna.larson@hca.wa.gov, by May 19, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of this proposal is to add
a new section to support the SEBB program:

Created WAC 182-31-093 to implement the following SEBB policy
resolutions:

. Policy Resolution SEBB 2023-01 SEBB continuation coverage eligi-
bility for nonrepresented ESD school employees not eligible for
benefits under the SEBB program.

. Policy Resolution SEBB 2023-02 SEBB continuation coverage for de-
pendents not eligible under the SEBB program.
. Policy Resolution SEBB 2023-03 SEBB continuation coverage for a

nonrepresented school employee's dependent who is already on edu-
cational service districts' continuation coverage.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021 and 41.05.160;
Policy Resolutions SEBB 2023-01, 2023-02, and 2023-03.

Statute Being Implemented: RCW 41.05.021 and 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Stella Ng,
P.O. Box 42716, Olympia, WA 98504-2716, 360-725-0883; Implementation:
Cade Walker, P.O. Box 42716, Olympia, WA 98504-2716, 360-643-7900; and
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Enforcement: Jean Bui, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1858.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. These rules do not apply to small businesses.

May 2, 2023
Wendy Barcus
Rules Coordinator

OTS-4509.2

NEW SECTION

WAC 182-31-093 School employees benefits boards (SEBB) continua-
tion coverage for nonrepresented educational service district (ESD)
school employees and their dependents who are not eligible for bene-
fits under the SEBB program as of January 1, 2024, and for dependents
who were already on an ESD's or public employees benefits board (PEBB)
program's continuation coverage as of December 31, 2023. Nonrepresen-
ted educational service district (ESD) school employees and their de-
pendents may gain temporary eligibility for school employees benefits
board (SEBB) benefits, on a self-pay basis, if they meet the following
criteria:

(1) A nonrepresented ESD school employee and their dependents who
are enrolled in medical, dental, or vision under a group plan offered
by a SEBB organization on December 31, 2023, who lose eligibility be-
cause the school employee is not eligible under WAC 182-30-130 or
182-31-040, may elect to continue existing enrollment in one or more
of the following SEBB benefits: Medical, dental, or vision coverage.
These benefits will be provided for a maximum of 18 months.

(2) A dependent of a SEBB eligible nonrepresented school employee
of an ESD who is enrolled in medical, dental, or vision under a school
employee's account on December 31, 2023, who loses eligibility because
they are not an eligible dependent under WAC 182-31-140 may continue
existing enrollment for a maximum of 36 months.

(3) A dependent of a nonrepresented school employee who is con-
tinuing medical, dental, or vision coverage through an ESD on December
31, 2023, may elect to continue existing enrollment to finish out
their remaining months, up to the maximum number of months authorized
by Consolidated Omnibus Budget Reconciliation Act for a similar event,
by enrolling in a medical, dental, or vision plan offered through the
SEBB program.
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(4) The nonrepresented school employee's or the dependent's elec-
tion must be received by the SEBB program no later than 60 days after
January 1, 2024. If the nonrepresented school employee's or a depend-
ent's monthly premium or applicable premium surcharges remain unpaid
for 60 days from the original due date, the nonrepresented school em-
ployee's SEBB benefits will be terminated retrocactive to the last day
of the month for which the monthly premium and applicable premium sur-
charges were paid as described in WAC 182-30-040 (1) (c).

[]
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WSR 23-10-068
PROPOSED RULES
HEALTH CARE AUTHORITY

(School Employees Benefits Board)
[Admin #2023-02.02—Filed May 2, 2023, 12:26 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-04-077.
Title of Rule and Other Identifying Information: Revising WAC
182-30-085 What happens if my health plan becomes unavailable due to a
change in contracted service area or eligibility for medicare? and

182-30-090 When may a subscriber change health plans?

Hearing Location(s): On June 6, 2023, at 10:00 a.m. The health
care authority (HCA) holds public hearings virtually without a physi-
cal meeting place. To attend the virtual public hearing, you must reg-
ister in advance https://us02web.zoom.us/webinar/register/

WN_ 78IrW6mRRYWRuUW/7SIXs5IQ. If the link above opens with an error mes-
sage, please try using a different browser. After registering, you
will receive a confirmation email containing information about joining
the public hearing.

Date of Intended Adoption: Not sooner than June 7, 2023.

Submit Written Comments to: HCA Rules Coordinator, P.0O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
by June 6, 2023, by 11:59 p.m.

Assistance for Persons with Disabilities: Contact Johanna Larson,
phone 360-725-1495, fax 360-586-9727, telecommunication[s] relay serv-
ice 711, email Johanna.larson@hca.wa.gov, by May 19, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of this proposal is to im-
plement policy resolutions and to make technical amendments to support
the SEBB program:

1. Implement SEBB policy resolution:

. Amended WAC 182-30-085 and 182-30-090 to implement Policy Resolu-
tion SEBB 2023-04 when a subscriber has a change in residence or
employment location that affects medical plan availability.

2. Make other technical amendments:

. Amended WAC 182-30-085 to change the title and update subsec-
tions' references within the section.
. Amended WAC 182-30-090 to move the note up to the beginning of

subsection (2), clarify when a subscriber may select a dental
plan when there is a change in residence, and add a new special
enrollment event when the SEBB program determines that there is a
substantial decrease in the providers available under a SEBB med-
ical plan.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021 and 41.05.160;
Policy Resolution SEBB 2023-04.

Statute Being Implemented: RCW 41.05.021 and 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: HCA, governmental.
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Name of Agency Personnel Responsible for Drafting: Stella Ng,
P.0O. Box 42716, Olympia, WA 98504-2716, 360-725-0883; Implementation:
Cade Walker, P.O. Box 42716, Olympia, WA 98504-2716, 360-643-7900; and
Enforcement: Jean Bui, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1858.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. These rules do not apply to small businesses.

May 2, 2023
Wendy Barcus
Rules Coordinator

OTS-4507.2

AMENDATORY SECTION (Amending WSR 20-16-067, filed 7/28/20, effective
8/28/20)

WAC 182-30-085 What happens if my health plan becomes unavaila-
ble ((due—to—a—<changein contracted service area—or eligibility fer
medieare))? (1) A subscriber must select a new health plan when their
previously selected health plan becomes unavailable due to a change in
contracting service area as described below:

(a) When a health plan becomes unavailable during the plan year,
a subscriber must elect a new health plan no later than ((s&=ty)) 60
days after the date their previously selected health plan becomes un-
available.

(1) A school employee must submit the required form to their
school employees benefits board (SEBB) organization electing their new
health plan.

(ii) All other subscribers must submit the required forms to the
SEBB program electing their new health plan.

(iii) The effective date of the change in health plan will be the
first day of the month following the later of the date the health plan
becomes unavailable or the date the form is received. If that day is
the first of the month, the change in health plans begins on that day.

(b) When a health plan becomes unavailable at the beginning of
the next plan year, a subscriber must elect a new health plan no later
than the last day of the SEBB annual open enrollment.

(1) A school employee must submit the required forms to their
SEBB organization electing their new health plan.

(ii) Any other subscriber must submit the required forms to the
SEBB program electing their new health plan.
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(iii) The effective date of the change in health plan will be
January 1lst of the following year.

(c) A subscriber who fails to elect a new health plan within the
required time period as required in (a) or (b) of this subsection will
be enrolled in a health plan designated by the director or their des-
ignee.

(2) A subscriber must elect a new health plan when their previ-
ously selected health plan becomes unavailable due to the subscriber
or subscriber's dependent ceasing to be eligible for their current
health plan because of enrollment in medicare as described below:

(a) The required forms electing a new health plan must be re-
ceived no later than ((sixty)) 60 days after the date their previously
selected health plan becomes unavailable.

((r)) (i) A school employee must submit the required forms to
their SEBB organization electing their new health plan.

((#e¥)) (ii) All other subscribers must submit the required forms
to the SEBB program electing their new health plan.

((#e)) (iii) The effective date of the change in their health
plan will be the first day of the month following the later of the
date the health plan becomes unavailable or the date the form is re-
ceived. If that day is the first of the month, the change in the
health plan begins on that day.

((#er)) (b) A subscriber who is enrolled in a high deductible
health plan (HDHP) with a health savings account (HSA), will not be
eligible to receive contributions to the HSA, and will be liable for
any tax penalties resulting from contributions made when they are no
longer eligible.

(3) A subscriber must elect a new medical plan when their previ-
ously selected medical plan becomes unavailable due to a change in
their residence or employment location as described below:

(a) When a subscriber's medical plan becomes unavailable during
the plan vear, a subscriber must elect a new medical plan no later
than 60 days after the date their previously selected medical plan be-
comes unavailable as described in WAC 182-30-090 (2) (d) or (f).

(1) A school employvee must submit the required forms to their
SEBB organization electing their new medical plan.

(1i) Any other subscriber must submit the required forms to the
SEBB program electing their new medical plan.

(1ii) The effective date of the change in medical plan will be
the first day of the month following the later of the date the medical
plan becomes unavailable or the date the form is received. If that day
is the first of the month, the change in medical plan begins on that
day.

(b) A subscriber who fails to elect a new medical plan within the
required time period as required in (a) of this subsection will be en-
rolled in a school employvees benefits board medical plan designated by
the director or their designee.

(4) A subscriber enrolled in a health plan as described in sub-
section (1) (c) ((exr—2r+te¥)), (2) (b), or (3) (b) of this section may
not change health plans except as allowed in WAC 182-30-090.

[Statutory Authority: RCW 41.05.021, 41.05.160 and 2020 c 231. WSR
20-16-067 (Admin #2020-04), § 182-30-085, filed 7/28/20, effective
8/28/20. Statutory Authority: RCW 41.05.021, 41.05.160, 2017 3rd sp.s.
c 13, 2018 ¢ 260, and SEBB policy resolutions. WSR 19-14-093 (Admin
#2019-01), § 182-30-085, filed 7/1/19, effective 8/1/19.]
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AMENDATORY SECTION (Amending WSR 22-13-168, filed 6/21/22, effective
1/1/23)

WAC 182-30-090 When may a subscriber change health plans? A
subscriber may change health plans at the following times:

(1) During the annual open enrollment: A subscriber may change
health plans during the school employees benefits board (SEBB) annual
open enrollment period. The subscriber must submit the required en-
rollment forms to change their health plan. A school employee submits
the enrollment forms to their SEBB organization. A subscriber on con-
tinuation coverage submits the enrollment forms to the SEBB program.
The required enrollment forms must be received no later than the last
day of the annual open enrollment. Enrollment in the new health plan
will begin January 1lst of the following year.

(2) During a special open enrollment: A subscriber may revoke
their health plan election and make a new election outside of the an-
nual open enrollment if a special open enrollment event occurs. A spe-
cial open enrollment event must be an event other than a school em-
ployee gaining initial eligibility for SEBB benefits as described in
WAC 182-31-040 or regaining eligibility for SEBB benefits as described
in WAC 182-30-080. The change in enrollment must be allowable under
Internal Revenue Code (IRC) and Treasury regulations, and correspond
to and be consistent with the event that creates the special open en-
rollment for the subscriber, the subscriber's dependent, or both.

A subscriber may not change their health plan during a special
open enrollment if their state registered domestic partner or state
registered domestic partner's child is not a tax dependent. A sub-
scriber may change their health plan as described in subsection (1) of
this section.

To make a health plan change, a subscriber must submit the re-
quired enrollment forms. The forms must be received no later than 60
days after the event occurs. A school employee submits the enrollment
forms to their SEBB organization. A subscriber on continuation cover-
age submits the enrollment forms to the SEBB program. In addition to
the required forms, a subscriber must provide evidence of the event
that created the special open enrollment. New health plan coverage
will begin the first day of the month following the later of the event
date or the date the form is received. If that day is the first of the
month, the change in enrollment begins on that day. If the special
open enrollment is due to the birth, adoption, or assumption of legal
obligation for total or partial support in anticipation of adoption of
a child, health plan coverage will begin the month in which the birth,
adoption, or assumption of legal obligation for total or partial sup-
port in anticipation of adoption occurs. If the special open enroll-
ment is due to the enrollment of an extended dependent or a dependent
with a disability, the change in health plan coverage will begin the
first day of the month following the later of the event date or the
eligibility certification. Any one of the following events may create
a special open enrollment:

(a) Subscriber acquires a new dependent due to:

(1) Marriage or registering a state registered domestic partner-

ship;

(ii) Birth, adoption, or when the subscriber has assumed a legal
obligation for total or partial support in anticipation of adoption;
or

(iii) A child becoming eligible as an extended dependent through
legal custody or legal guardianship.
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((Nete:

dependent:))
(b) Subscriber or a subscriber's dependent loses other coverage
under a group health plan or through health insurance coverage, as de-
fined by the Health Insurance Portability and Accountability Act
(HIPAA) ;

(c) Subscriber has a change in employment status that affects the
subscriber's eligibility for the employer contribution toward their
employer-based group health plan;
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+++}))) location that affects medical plan availability. If the
subscriber changes employment locations and the subscriber's current
medical plan is no longer available, the subscriber must select a new
medical plan as described in WAC 182-30-085(3). If the subscriber has
one or more new medical plans available, ((ia—this—ease)) the sub-
scriber may select to enroll in a newly available plan
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The subscriber's dependent has a change in their own employ-
ment status that affects their eligibility or their dependent's eligi-
bility for the employer contribution under their employer-based group
health plan;

Note: As used in (e) of this subsection "employer contribution" means contributions made by the dependent's current or former employer toward
health coverage as described in Treasury Regulation 26 C.F.R. 54.9801-6.

(f) Subscriber or a subscriber's dependent has a change in resi-
dence that affects health plan availability.

(i) If the subscriber ((mewves)) has a change in residence and the
subscriber's current ((keatth)) medical plan is ((met)) no longer

available ( (+n—thenewtocation)), the subscriber must select a new
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medical plan, as described in WAC 182-30-085(3).

(1i) TIf the subscriber or the subscriber's dependent has a change
in residence and the subscriber's current dental plan does not have
available providers within 50 miles of the subscriber or the subscrib-
er's dependent's new residence, the subscriber may select a new dental
plan.

(g) A court order requires the subscriber or any other individual
to provide insurance coverage for an eligible dependent of the sub-
scriber (a former spouse or former state registered domestic partner
is not an eligible dependent)

(h) Subscriber or a subscriber's dependent enrolls in coverage
under medicaid or a state children's health insurance program (CHIP),
or the subscriber or a subscriber's dependent loses eligibility for
coverage under medicaid or CHIP;

(1) Subscriber or a subscriber's dependent becomes eligible for
state premium assistance subsidy for SEBB health plan coverage from
medicaid or CHIP;
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(J) Subscriber or a subscriber's dependent enrolls in coverage
under medicare, or the subscriber or a subscriber's dependent loses
eligibility for coverage under medicare. If the subscriber's current
medical plan becomes unavailable due to the subscriber's or a sub-
scriber's dependent's enrollment in medicare, the subscriber must se-
lect a new medical plan as described in WAC 182-30-085(2);

(k) Subscriber or a subscriber's dependent's current medical plan
becomes unavailable because the subscriber or enrolled dependent is no
longer eligible for a health savings account (HSA). The authority may
require evidence that the subscriber or subscriber's dependent is no
longer eligible for an HSA;

(1) Subscriber or a subscriber's dependent experiences a disrup-
tion of care for active and ongoing treatment that could function as a
reduction in benefits for the subscriber or the subscriber's depend-
ent. The subscriber may not change their health plan election if the
subscriber's or dependent's physician stops participation with the
subscriber's health plan unless the SEBB program determines that a
continuity of care issue exists. The SEBB program will consider but
not limit its consideration to the following:

(1) Active cancer treatment such as chemotherapy or radiation
therapy;

(ii) Treatment following a recent organ transplant;

(iii) A scheduled surgery;

(iv) Recent major surgery still within the postoperative period;
or

(v) Treatment for a high-risk pregnancy.

(m) The SEBB program determines that there has been a substantial
decrease in the providers available under a SEBB medical plan.

(3) If the school employee is having premiums taken from payroll
on a pretax basis, a medical plan change will not be approved if it
would conflict with provisions of the salary reduction plan authorized
under RCW 41.05.300.

[Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 22-13-168 (Ad-
min #2022-01), § 182-30-090, filed 6/21/22, effective 1/1/23; WSR
21-13-117 (Admin #2021-01.04), § 182-30-090, filed 6/21/21, effective
1/1/22. Statutory Authority: RCW 41.05.021, 41.05.160 and 2020 c 231.
WSR 20-16-067 (Admin #2020-04), § 182-30-090, filed 7/28/20, effective
8/28/20. Statutory Authority: RCW 41.05.021, 41.05.160 and 2018 c 260.
WSR 20-01-082, § 182-30-090, filed 12/12/19, effective 1/12/20. Statu-
tory Authority: RCW 41.05.021, 41.05.160, 2017 3rd sp.s. c 13, 2018 c
260, and SEBB policy resolutions. WSR 19-14-093 (Admin #2019-01), §
182-30-090, filed 7/1/19, effective 8/1/19. Statutory Authority: RCW
41.05.021, 41.05.160 and SEBB policy resolutions. WSR 19-01-055 (Admin
#2018-01), § 182-30-090, filed 12/14/18, effective 1/14/19.]
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WSR 23-10-070
PROPOSED RULES

DEPARTMENT OF HEALTH
[Filed May 2, 2023, 12:35 p.m.]

Original Notice.

Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1).

Title of Rule and Other Identifying Information: The department
of health (department) is proposing amendments to redistribute annual
paralytic shellfish poisoning (PSP) testing fees under WAC
246-282-990(4) . The proposed amendments apply to harvesters of geoduck
who had samples tested in 2022.

Hearing Location(s): On June 7, 2023, at 10:00 a.m. The depart-
ment will be holding a virtual-only hearing. Register in advance for
this webinar https://us02web.zoom.us/webinar/register/

WN_ 6DNpU3YO0QhWhnG PEc5I2g. After registering, you will receive a con-
firmation email containing information about joining the webinar.

Date of Intended Adoption: June 14, 2023.

Submit Written Comments to: Peter Beaton, Department of Health,
P.O. Box 47820, Olympia, WA 98504-7820, email Peter.beaton@doh.wa.gov,
https://fortress.wa.gov/doh/policyreview/, by June 7, 2023.

Assistance for Persons with Disabilities: Contact Dani Toepelt,
phone 360-236-3347, TTY 711, email danielle.toepelt@doh.wa.gov, by May
24, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of this proposal is to
equitably assess the costs of commercial geoduck PSP testing. PSP
testing generates $58,000 in testing fees annually. The fees are cal-
culated by determining the cost per sample and multiplying this wvalue
by how many samples each harvester had tested in the previous year.
The PSP testing, which is based on the department's risk assessment of
the growing areas, is essential to public health as it is the only way
to determine if dangerous levels of PSP exist in commercial geoduck
clams and ensure toxic shellfish do not reach the public.

Reasons Supporting Proposal: Proposed geoduck PSP fee redistribu-
tion is based on the 2022 total cost of service for the harvesters
that submitted geoduck samples ($58,000) and is based on the cost per
sample multiplied by the number of tests done for each harvester.

Statutory Authority for Adoption: RCW 43.70.250 and 43.20B.020.

Statute Being Implemented: RCW 43.70.250 and 43.20B.020.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: None.

Name of Proponent: Department of health, governmental.

Name of Agency Personnel Responsible for Drafting: Peter Beaton,
111 Israel Road S.E., Tumwater, WA 98501, 360-236-4031; Implementation
and Enforcement: Dani Toepelt, 111 Israel Road S.E., Tumwater, WA
98501, 360-236-3347.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. The
agency did not complete a cost-benefit analysis. RCW 34.05.328
(5) (b) (vi) exempts rules that set or adjust fees or rates pursuant to
legislative standards.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:
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Is exempt under RCW 19.85.025(3) as the rules set or adjust fees
under the authority of RCW 19.02.075 or that set or adjust
fees or rates pursuant to legislative standards, including
fees set or adjusted under the authority of RCW 19.80.045.

Scope of exemption for rule proposal:

Is fully exempt.

May 2, 2023

Kristin Peterson, JD

Chief of Policy

for Umair A. Shah, MD, MPH
Secretary

OTS-4372.2

AMENDATORY SECTION (Amending WSR 22-10-050, filed 4/29/22, effective
5/29/22)

WAC 246-282-990 Fees. (1) Annual shellfish operation license
fees are:
Type of Operation Annual Fee
Harvester $263
Shellstock Shipper
0 - 49 Acres $297
50 or greater Acres $476
Scallop Shellstock Shipper $297
Shucker-Packer
Plants with floor space < 2000 sq. ft. $542
Plants with floor space 2000 sq. ft. to 5000
sq. ft. $656
Plants with floor space > 5000 sq. ft. $1,210

(2) The fee for each export certificate is $55.00.

(3) Annual biotoxin testing fees for companies harvesting species
other than geoduck intertidally (between the extremes of high and low
tide) are as follows:

Fee Category
Number of
Type of Operation Harvest Sites Fee
Harvester <2 $353
Harvester 3 or more $535
Shellstock Shipper $198
Wholesale
Company
Shellstock Shipper <2 $393
0 - 49 acres
Shellstock Shipper 3 or more $610
0 - 49 acres
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Fee Category
Number of
Type of Operation Harvest Sites Fee

Shellstock Shipper N/A $961
50 or greater acres

Shucker-Packer <2 $752
(plants < 2000 ft2)

Shucker-Packer 3 or more $1,076
(plants < 2000 ft2)

Shucker-Packer <2 $882
(plants 2000 - 5000 ft2)

Shucker-Packer 3 or more $1,297
(plants 2000 - 5000 ft2)

Shucker-Packer N/A $2,412

(plants > 5000 ft2)

(a) The number of harvest sites will be the total number of har-
vest sites on the licensed company's harvest site certificate:
(1) At the time of first licensure; or
(ii) January 1lst of each year for companies licensed as harvest-
or
(1iii) July 1lst of each year for companies licensed as shellstock
shippers and shucker packers.

(b) Two or more contiguous parcels with a total acreage of one
acre or less is considered one harvest site.

(4) Annual PSP testing fees for companies harvesting geoduck are
as follows:

ersy

Harvester Cert #
Chuckanut Shellfish Inc. WA-1350-HA
Department of Natural NA
Resources
Jamestown S'Klallam WA-0588-SS
Tribe
Lower Elwha Klallam WA-0587-HA
Tribe
Lummi Indian Business WA-0098-SS
Council
Nisqually Indian Tribe WA-1268-HA
Port Gamble S'Klallam WA-0859-HA
Tribe
Puyallup Tribe of Indians ~ WA-1137-HA
Rising Tide CE, LLC WA-1951-HA
((Seaproduets;ine: WAH4H6-SS
Suquamish Tribe WA-0694-SS
Swinomish Indian Tribal WA-1420-SS
Community
Taylor Shellfish WA-0046-SP
Company, Inc.

The Tulalip Tribes WA-0997-HA
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(5) Fees must be paid in full to department of health before a
commercial shellfish license is issued or renewed.

(6) Refunds for fees will be given only i1f the applicant with-
draws a new or renewal license application prior to the effective date
of the new or renewed license.

[Statutory Authority: RCW 43.70.250 and 69.30.050. WSR 22-10-050, §
246-282-990, filed 4/29/22, effective 5/29/22; WSR 21-11-080, §
246-282-990, filed 5/18/21, effective 6/18/21; WSR 20-22-001, §
246-282-990, filed 10/21/20, effective 11/21/20; WSR 19-10-026, §
246-282-990, filed 4/23/19, effective 5/24/19; WSR 18-09-067, §
246-282-990, filed 4/16/18, effective 5/17/18; WSR 17-06-062, S
246-282-990, filed 2/28/17, effective 3/31/17. Statutory Authority:
RCW 43.70.250 and 60.30.005. WSR 16-07-094, § 246-282-990, filed
3/18/16, effective 4/18/16. Statutory Authority: RCW 43.70.250 and
77.32.555. WSR 16-01-041, § 246-282-990, filed 12/9/15, effective
1/9/16. Statutory Authority: RCW 43.70.250. WSR 15-11-053, §
246-282-990, filed 5/15/15, effective 6/15/15; WSR 14-12-082, §
246-282-990, filed 6/3/14, effective 7/4/14; WSR 13-11-038, §
246-282-990, filed 5/10/13, effective 6/10/13; WSR 12-14-073, §
246-282-990, filed 7/2/12, effective 8/2/12. Statutory Authority: RCW
69.30.030 and 43.20.030. WSR 11-19-011, § 246-282-990, filed 9/7/11,
effective 10/8/11. Statutory Authority: RCW 43.70.250. WSR 10-19-034,
§ 246-282-990, filed 9/9/10, effective 10/10/10; WSR 09-19-067, §
246-282-990, filed 9/14/09, effective 10/15/09; WSR 08-13-067, §
246-282-990, filed 6/13/08, effective 7/14/08; WSR 07-17-159, §
246-282-990, filed 8/21/07, effective 9/21/07; WSR 06-15-131, §
246-282-990, filed 7/19/06, effective 8/19/06; WSR 05-17-120, §
246-282-990, filed 8/17/05, effective 9/17/05; WSR 04-15-154, §
246-282-990, filed 7/21/04, effective 8/21/04; WSR 03-18-093, §
246-282-990, filed 9/2/03, effective 10/3/03. Statutory Authority: RCW
43.70.250 and 34.70.250 [43.70.250]. WSR 03-14-037, § 246-282-990,
filed 6/23/03, effective 7/24/03. Statutory Authority: RCW 43.70.250
and the 2002 supplemental operating budget. WSR 02-15-094, §
246-282-990, filed 7/16/02, effective 8/16/02. Statutory Authority:
RCW 43.70.250, 70.90.150, and 43.20B.250. WSR 01-14-047, §
246-282-990, filed 6/29/01, effective 7/30/01. Statutory Authority:
RCW 69.30.030 and 43.20.030. WSR 01-04-054, § 246-282-990, filed
2/5/01, effective 3/8/01. Statutory Authority: RCW 43.70.250. WSR
00-02-016, § 246-282-990, filed 12/27/99, effective 1/27/00; WSR
99-12-022, § 246-282-990, filed 5/24/99, effective 6/24/99. Statutory
Authority: RCW 43.20B.020 and 69.30.030. WSR 98-12-068, § 246-282-990,
filed 6/1/98, effective 7/2/98. Statutory Authority: RCW 43.203.020
[43.20B.020]. WSR 97-12-031, § 246-282-990, filed 5/30/97, effective
6/30/97. Statutory Authority: RCW 43.20B.020 and 69.30.030. WSR
96-16-073, § 246-282-990, filed 8/6/96, effective 10/1/96. Statutory
Authority: RCW 43.70.040. WSR 93-17-096 (Order 389), § 246-282-990,
filed 8/17/93, effective 9/17/93; WSR 91-02-049 (Order 121), recodi-
fied as § 246-282-990, filed 12/27/90, effective 1/31/91. Statutory
Authority: RCW 43.20A.055. WSR 85-12-029 (Order 2236), § 440-44-065,
filed 5/31/85; WSR 84-13-006 (Order 2109), § 440-44-065, filed 6/7/84;
WSR 83-15-021 (Order 1991), § 440-44-065, filed 7/14/83. Statutory Au-
thority: 1982 ¢ 201. WSR 82-13-011 (Order 1825), § 440-44-065, filed
6/4/82.]
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WSR 23-10-071
PROPOSED RULES
DEPARTMENT OF HEALTH

(Board of Denturists)
[Filed May 2, 2023, 12:45 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-02-009.

Title of Rule and Other Identifying Information: WAC
246-812-159001 Denturist health equity continuing competency training
requirements. The board of denturists (board) is proposing new WAC
246-812-159001 to establish health equity continuing competency (CE)
requirements to implement ESSB 5229 (chapter 276, Laws of 2021).

Hearing Location(s): On June 16, 2023, at 12:00 p.m., at Depart-
ment of Labor and Industries, 7273 Linderson Way S.W., Room 130, Tum-
water, WA 98501. Participants can also attend by webinar. Join on your
computer, mobile app, or room device [contact agency for link], Meet-
ing ID 211 842 535 413, Passcode hhgZbg; or call in (audio only), +1
564-999-2000,,187424485# United States, Olympia, Phone Conference ID
187 424 485%.

Date of Intended Adoption: June 16, 2023.

Submit Written Comments to: Vicki Brown, P.O. Box 47852, Olympia,
WA 98504-47852, email https://fortress.wa.gov/doh/policyreview, fax
360-236-2901, by June 9, 2023.

Assistance for Persons with Disabilities: Contact Vicki Brown,
phone 360-236-4865, fax 360-236-2901, TTY 711, email
vicki.brown@doh.wa.gov, by June 9, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: RCW 43.70.613 (3) (b) directs the rule-
making authority for each health profession licensed under Title 18
RCW that is subject to continuing competency to adopt rules requiring
a licensee to complete health equity continuing competency training at
least once every four years. The statute also directs the department
of health (department) to create model rules establishing the minimum
standards for health equity CE programs. The department adopted model
rules for health equity CE minimum standards on November 23, 2022, un-
der WSR 22-23-167. Any rules developed by the board of denturists must
meet or exceed the minimum standards in the model rules in WAC
246-12-800 through 246-12-830.

The board is proposing new WAC 246-817-159001 to implement ESSB
5229. The board is proposing adopting the health equity model rules,
WAC 246-12-800 through 246-12-830, for denturists to comply with RCW
43.70.613. The proposed rule adds two hours of health equity educa-
tion, as required in the model rules, to be completed as part of the
current continuing competency requirements every four years.

The proposed rule does not change total CE hours but requires two
hours in health equity CE every four years which is absorbed into the
existing number of CE hours required. The health equity CE requirement
is counted under existing, unspecified CE requirements for the profes-
sion.

Reasons Supporting Proposal: The goal of health equity CE is to
equip health care workers with the skills to recognize and reduce
health inequities in their daily work. The content of health equity
trainings include instruction on skills to address structural factors,
such as bias, racism, and poverty, that manifests as health inequi-
ties. The content of health equity trainings includes implicit bias
training to identify strategies to reduce bias during assessment and
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diagnosis in an effort to address structural factors, such as bias,
racism, and poverty, that manifest as health inequities.

Two hours of training allows individuals to gain a foundation in
health equity that can have an immediate positive impact on the pro-
fessional's interaction with those receiving care. Health equity
training enables health care professionals to care effectively for pa-
tients from diverse cultures, groups, and communities, varying race,
ethnicity, gender identity, sexuality, religion, age, ability, socioce-
conomic status, and other categories of identity. The two hours of
health equity CE credits may be earned as part of the health profes-
sional's existing CE requirements, therefore not requiring completion
of additional CE hours.

Statutory Authority for Adoption: RCW 18.30.065, 43.70.040,
43.70.613, 18.130.040.

Statute Being Implemented: RCW 43.70.613.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: None.

Name of Proponent: Board of denturists, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Vicki Brown, 111 Israel Road S.E., Tumwater, WA
98501, 360-236-4865.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Vicki
Brown, Program Manager, Department of Health, P.O. Box 47852, Olympia,
WA 98504-7852, phone 360-236-4865, fax 360-236-2901, TTY 711, email
vicki.brown@doh.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

April 20, 2023
Trina Crawford
Executive Director
Board of Denturists

OTS-4341.3

NEW SECTION

WAC 246-812-159001 Denturist health equity continuing competency
training requirements. (1) A licensed denturist must complete two
hours in health equity continuing competency training every four years
as described in WAC 246-12-800 through 246-12-830.

(2) The two hours of health equity continuing competency a 1i-
censed denturist completes counts toward meeting the applicable con-
tinuing competency requirements under WAC 246-812-159.
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WSR 23-10-073
PROPOSED RULES
HEALTH CARE AUTHORITY

(School Employees Benefits Board)
[Admin #2023-02.03—Filed May 2, 2023, 12:54 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-04-077.
Title of Rule and Other Identifying Information: Revising WAC
182-30-060 How do school employees benefits board (SEBB) organizations
and contracted vendors correct enrollment errors? and 182-31-040 How
do school employees establish eligibility for the employer contribu-
tion toward school employees benefits board (SEBB) benefits and when

do SEBB benefits begin?

Hearing Location(s): On June 6, 2023, at 10:00 a.m. The health
care authority (HCA) holds public hearings virtually without a physi-
cal meeting place. To attend the virtual public hearing, you must reg-
ister in advance https://us02web.zoom.us/webinar/register/

WN_ 78IrW6mRRYWRuUW/7/SIXs5IQ. If the link above opens with an error mes-
sage, please try using a different browser. After registering, you
will receive a confirmation email containing information about joining
the public hearing.

Date of Intended Adoption: Not sooner than June 7, 2023.

Submit Written Comments to: HCA Rules Coordinator, P.0O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
by June 6, 2023, by 11:59 p.m.

Assistance for Persons with Disabilities: Contact Johanna Larson,
phone 360-725-1495, fax 360-586-9727, telecommunication[s] relay serv-
ice 711, email Johanna.larson@hca.wa.gov, by May 19, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of this proposal is to
amend some of the existing rules to support the SEBB program:

1. Implement SEBB policy resolution:

. Amended WAC 182-30-060 and 182-31-040 to add language related to
Policy Resolution SEBB 2022-01 when school employees returning to
work from active duty.

2. Make technical amendments:

. Amended WAC 182-30-060 to clarify the enrollment is effective
when the school employee regained eligibility for basic life, ba-
sic accidental death and dismemberment (AD&D), employer-paid
long-term disability (LTD) insurance, and employer-paid LTD in-
surance, supplement life and supplemental AD&D.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021 and 41.05.160;
Policy Resolution SEBB 2022-01.

Statute Being Implemented: RCW 41.05.021 and 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Stella Ng,
P.O. Box 42716, Olympia, WA 98504-2716, 360-725-0883; Implementation:
Cade Walker, P.O. Box 42716, Olympia, WA 98504-2716, 360-643-7900; and
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Enforcement: Jean Bui, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1858.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. These rules do not apply to small businesses.

May 2, 2023
Wendy Barcus
Rules Coordinator

OTS-4553.1

AMENDATORY SECTION (Amending WSR 22-13-168, filed 6/21/22, effective
1/1/23)

WAC 182-30-060 How do school employees benefits board (SEBB) or-
ganizations and contracted vendors correct enrollment errors-? (1) A
school employees benefits board (SEBB) organization or contracted ven-
dor that makes one or more of the following enrollment errors must
correct the error as described in subsections (2) through (5) of this
section.

(a) Failure to timely notify a school employee of their eligibil-
ity for SEBB benefits and the employer contribution as described in
WAC 182-31-030;

(b) Failure to enroll a school employee or their dependents in
SEBB benefits as elected by the school employee, if the election was
timely;

(c) Failure to enroll a school employee and their dependents in
SEBB benefits as described in WAC 182-30-080 (1) (b);

(d) Failure to accurately reflect a school employee's premium
surcharge attestation on the school employee's account;

(e) Enrolling a school employee or their dependents in SEBB in-
surance coverage when they are not eligible as described in WAC
182-31-040 or 182-31-140 and it is clear there was no fraud or inten-
tional misrepresentation by the school employee involved; or

(f) Providing incorrect information, via a benefits administrator
or contracted vendor, regarding SEBB benefits to the school employee
that they relied upon.

(2) The SEBB organization or the applicable contracted vendor
must enroll the school employee and the school employee's dependents,
as elected, or terminate enrollment in SEBB benefits as described in
subsection (3) of this section, reconcile premium payments and appli-
cable premium surcharges as described in subsection (4) of this sec-
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tion, and provide recourse as described in subsection (5) of this sec-
tion.

(3) Enrollment or termination.

(a) SEBB medical, vision, and dental enrollment is effective the
first day of the month following the date the enrollment error is
identified, unless the authority determines additional recourse is
warranted, as described in subsection (5) of this section;

Exception: When a school employee who is called to active duty in the uniformed services under Uniformed Services Employment and
Reemployment Rights Act (USERRA) loses eligibility for the employer contribution toward SEBB benefits, they regain eligibility for
the employer contribution toward SEBB benefits the day they return from active duty. Employer-paid SEBB benefits will begin the first
day of the month in which they return from active duty.

(b) Basic life, basic accidental death and dismemberment (AD&D),
employer-paid long-term disability (LTD) insurance, and employee-paid
LTD insurance (unless the school employee declines the employee-paid
LTD insurance as described in WAC 182-30-080(1l)) enrollment is retro-
active to the first day of the month following the day the school em-
ployee became newly eligible, or the first day of the month following
the date the school employee regained eligibility, as described in WAC
182-30-080;

Exception: When a school employee who is called to active duty in the uniformed services under USERRA loses eligibility for the employer

contribution toward SEBB benefits, they regain eligibility for the employer contribution toward SEBB benefits the day they return from
active duty. Employer-paid SEBB benefits will begin the first day of the month in which they return from active duty.

(c) Supplemental life, supplemental AD&D, and employee-paid LTD
insurance enrollment is retroactive to the first day of the month fol-
lowing the day the school employee became newly eligible if the school
employee elects to enroll in this coverage (or if previously elected,
the first of the month following the signature date on the school em-
ployee's application for this coverage). If a SEBB organization en-
rollment error occurred when the school employee regained eligibility
for the employer contribution following a period of leave as described
in WAC 182-30-080(3):

(1) Supplemental life and supplemental AD&D is enrolled the first
day of the month following the date the school employee regained eli-
gibility, at the same level of coverage the school employee continued
during the period of leave, without evidence of insurability.

(i1i) If the school employee was eligible to continue supplemental
life insurance and supplemental AD&D insurance during the period of
leave but did not, the school employee must provide evidence of insur-
ability and receive approval from the contracted vendor.

(iii) School employees may not continue employee-paid LTD insur-
ance while on leave without pay as described in WAC 182-31-100. Em-
ployee-paid LTD insurance is reinstated the first day of the month
following the date the school employee regains eligibility, to the
level of coverage the school employee was enrolled in prior to the pe-
riod of leave, without evidence of insurability.

(d) If the school employee is eligible and elects (or elected) to
enroll in the medical flexible spending arrangement (FSA), limited
purpose FSA, or dependent care assistance program (DCAP), enrollment
is limited to 60 days prior to the date enrollment is processed, but
not earlier than the current plan year. If a school employee was not
enrolled in a medical FSA, limited purpose FSA, or DCAP as elected,
the school employee may either participate at the amount originally
elected with a corresponding increase in contributions for the balance
of the plan year, or participate at a reduced amount for the plan year
by maintaining the per-pay period contribution in effect;

(e) If the school employee or their dependent was not eligible
but still enrolled as described in subsection (1) (e) of this section,
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the employee's or their dependent's SEBB benefits will be terminated
prospectively effective as of the last day of the month.

(4) Premium payments.

(a) The SEBB organization must remit to the authority the employ-
er contribution and the school employee contribution for health plan
premiums, applicable premium surcharges, basic life, basic AD&D, and
employer-paid LTD insurance starting the date SEBB benefits begin as
described in subsections (3) and (5) (a) (1) of this section. If a SEBB
organization failed to notify a newly eligible school employee of
their eligibility for SEBB benefits, the SEBB organization may only
collect the school employee contribution for health plan premiums and
applicable premium surcharges for coverage for the months after the
school employee was notified.

(b) When a SEBB organization fails to correctly enroll the amount
of employee-paid LTD insurance elected by the school employee, premi-
ums will be corrected as follows:

(1) When additional premiums are due to the authority, the school
employee is responsible for premiums for the most recent 24 months of
coverage. The SEBB organization is responsible for additional months
of premiums; and

(ii) When a premium refund is due to the school employee, the LTD
insurance contracted vendor is responsible for premium refunds for the
most recent 24 months of coverage. The SEBB organization is responsi-
ble for additional months of premium refunds after the 24 months of
coverage and the overall refunding process to the school employee.

(c) When a SEBB organization mistakenly enrolls a school employee
or their dependents as described in subsection (1) (e) of this section,
premiums and any applicable premium surcharges will be refunded by the
SEBB organization to the school employee without rescinding the insur-
ance coverage.

(5) Recourse.

(a) School employee eligibility for SEBB benefits begins on the
first day of the month following the date eligibility is established
or the first day of work for school employees who start on or before
the first day of school as described in WAC 182-31-040. Dependent eli-
gibility is described in WAC 182-31-140, and dependent enrollment is
described in WAC 182-31-150. When retroactive correction of an enroll-
ment error is limited as described in subsection (3) (b), (c), and (d)
of this section, the SEBB organization must work with the school em-
ployee, and receive approval from the authority, to implement retroac-
tive SEBB benefits within the following parameters:

(1) Retroactive enrollment in a SEBB insurance coverage;

(ii) Reimbursement of claims paid;

(iii) Reimbursement of amounts paid by the school employee or de-
pendent for medical, vision, and dental premiums;

(iv) Reimbursement of amounts paid by the school employee for the
premium surcharges;

(v) Other legal remedy received or offered; or

(vi) Other recourse, upon approval by the authority.

(b) Recourse must not contradict a specific provision of federal
law or statute and does not apply to requests for noncovered services
or in the case of an individual who is not eligible for SEBB benefits.

[Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 22-13-168 (Ad-
min #2022-01), § 182-30-060, filed 6/21/22, effective 1/1/23. Statuto-
ry Authority: RCW 41.05.021, 41.05.160 and Policy resolutions SEBB
2021-11 and 2021-12. WSR 21-13-116 (Admin #2021-01.03), § 182-30-060,
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filed 6/21/21, effective 1/1/22. Statutory Authority: RCW 41.05.021,
41.05.160 and SEBB policy resolution 2020-06. WSR 20-16-066 (Admin
#2020-03), § 182-30-060, filed 7/28/20, effective 8/28/20. Statutory
Authority: RCW 41.05.021, 41.05.160, 2017 3rd sp.s. c 13, 2018 c 260,
and SEBB policy resolutions. WSR 19-14-093 (Admin #2019-01), §
182-30-060, filed 7/1/19, effective 8/1/19.]

OTS-4560.1

AMENDATORY SECTION (Amending WSR 21-13-116, filed 6/21/21, effective
1/1/22)

WAC 182-31-040 How do school employees establish eligibility for
the employer contribution toward school employees benefits board
(SEBB) benefits and when do SEBB benefits begin? (1) Eligibility
shall be determined solely by the criteria that most closely describes
the school employee's work circumstance.

(2) All hours worked by an employee in their capacity as a school
employee must be included in the calculation of hours for determining
eligibility. All hours for which a school employee receives compensa-
tion from a school employees benefits board (SEBB) organization during
an approved leave (e.g., sick leave, personal leave, bereavement
leave) or a paid holiday must be included when determining how many
hours a school employee is anticipated to work, or did work, in the
school year.

(3) A school employee may establish eligibility for the employer
contribution toward SEBB benefits by stacking of hours from multiple
positions within one SEBB organization. A school employee may not gain
eligibility by stacking of hours from multiple SEBB organizations.

(4) School employee eligibility criteria shall be determined in
the following order:

(a) A school employee is eligible for the employer contribution
toward SEBB benefits if they are anticipated to work at least ((six¢
honadred—thirty)) 630 hours per school year. The eligibility effective
date shall be determined as follows:

(1) If the school employee's first day of work is on or after
September 1st but not later than the first day of school for the cur-
rent school year as established by the SEBB organization, they are el-
igible for the employer contribution on the first day of work; or

(ii) If the school employee's first day of work is at any other
time during the school year, they are eligible for the employer con-
tribution on that day.

(b) A school employee is presumed eligible for the employer con-
tribution at the start of the school year, as described in (a) of this
subsection, if they:

(1) Worked at least ( (six—hundred—thirty)) 630 hours in each of
the previous two school years; and

(ii) Are returning to the same type of position (teacher, parae-
ducator, food service worker, custodian, etc.) or combination of posi-
tions with the same SEBB organization.

Note: A SEBB organization rebuts this presumption by notifying the school employee, in writing, of the specific reasons why the school employee is
not anticipated to work at least ((sixhundred-thirty)) 630 hours in the current school year and how to appeal the eligibility determination.
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(c) A school employee who is not anticipated to work ( (siz—hun—
dred—thirty)) 630 hours within the school year because of the time of
year they are hired but is anticipated to work at least ((sizx—hundred
fhirty)) 630 hours the next school year, establishes eligibility for
the employer contribution toward SEBB benefits as of their first work-
ing day if they are:

(1) A nine to ((fer)) 10 month school employee anticipated to be
compensated for at least ((sevenrteen—andeoene—hatf)) 17.5 hours a week
in six of the last eight weeks counting backwards from the week that
contains the last day of school; or

(ii) A ((ewetswe)) 12 month school employee anticipated to be com-
pensated for at least ((seventeenr—and—oene—hatf)) 17.5 hours a week in
six of the last eight weeks counting backwards from the week that con-
tains August 31st, the last day of the school year.

(d) A school employee who returns from approved leave without pay
will maintain or establish eligibility for the employer contribution
toward SEBB benefits if their work schedule, had it been in effect at
the start of the school year, would have resulted in the school em-
ployee being anticipated to work the minimum hours to meet SEBB eligi-
bility for the employer contribution in the school year. A school em-
ployee who regains eligibility under this subsection, establishes eli-
gibility for the employer contribution toward SEBB benefits as of the
date they returned from approved leave without pay.

(5) A school employee who is not anticipated to work at least
( (six—hundred—thirty)) 630 hours in the school year as described in
subsection (4) (a) of this section, may later be eligible for SEBB ben-
efits when:

(a) Their work pattern is revised in such a way that they are now
anticipated to work ( (six—hurdred—thirty)) 630 hours in the school
year. The school employee becomes eligible for the employer contribu-
tion toward SEBB benefits on the date their work pattern is revised;
or

(b) They actually worked ( (six—hurdred—thirty)) 630 hours in the
school year. The school employee becomes eligible for the employer
contribution toward SEBB benefits on the date they actually worked
( (six—hundred—thirty)) 630 hours.

(6) If the school employee is not eligible under subsection (4)
or (5) of this section, they may be eligible for SEBB benefits if
their SEBB organization is engaging in local negotiations regarding
eligibility for school employees as described in WAC 182-30-130.

(7) When SEBB benefits begin:

(a) For a school employee who establishes eligibility under sub-
section (4) (a) (1) of this section, medical, dental, vision, basic life
insurance, basic accidental death and dismemberment (AD&D) insurance,
employer-paid long-term disability (LTD) insurance, employee-paid LTD
insurance (unless the school employee declines the employee-paid LTD
insurance as described in WAC 182-30-080(1)), and if eligible, bene-
fits under the salary reduction plan begin on the first day of work
for the new school year. Supplemental life insurance and supplemental
AD&D insurance begin on the first day of the month following the date
the contracted vendor receives the required form or approves the en-
rollment.

(b) For a school employee who establishes eligibility under sub-
section (4) (a) (ii), (c), (d), or (5) of this section, medical, dental,
vision, basic life insurance, basic AD&D insurance, employer-paid LTD
insurance, employee-paid LTD insurance (unless the school employee de-
clines the employee-paid LTD insurance as described in WAC
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182-30-080(1)), and if eligible, benefits under the salary reduction
plan begin on the first day of the month following the date the school
employee becomes eligible for the employer contribution toward SEBB
benefits. Supplemental life insurance and supplemental AD&D insurance
begin on the first day of the month following the date the contracted
vendor receives the required form or approves the enrollment.

Exceptions: (1) When a school employee establishes eligibility for the employer contribution toward SEBB benefits as described under subsection
(4)(d) or (5) of this section, at any time in the month of August, SEBB benefits begin on September 1st only if the school employee is
also determined to be eligible for the employer contribution toward SEBB benefits for the school year that begins on September 1st.

(2) When a school employee who is called to active duty in the uniformed services under Uniformed Services Employment and
Reemployment Rights Act (USERRA) loses eligibility for the employer contribution toward SEBB benefits, they regain eligibility for
the employer contribution toward SEBB benefits the day they return from active duty. Employer-paid SEBB benefits will begin the first
day of the month in which they return from active duty (see WAC 182-30-080(3)).

[Statutory Authority: RCW 41.05.021, 41.05.160 and Policy resolutions
SEBB 2021-11 and 2021-12. WSR 21-13-116 (Admin #2021-01.03), §
182-31-040, filed 6/21/21, effective 1/1/22. Statutory Authority: RCW
41.05.021, 41.05.160 and SEBB policy resolutions 2020-01, 2020-02, and
2020-05. WSR 20-16-064 (Admin #2020-01), § 182-31-040, filed 7/28/20,
effective 8/28/20. Statutory Authority: RCW 41.05.021, 41.05.160, 2017
3rd sp.s. ¢ 13, 2018 ¢ 260, and SEBB policy resolutions. WSR 19-14-093
(Admin #2019-01), § 182-31-040, filed 7/1/19, effective 8/1/19. Statu-
tory Authority: RCW 41.05.021, 41.05.160 and SEBB policy resolutions.
WSR 19-01-055 (Admin #2018-01), § 182-31-040, filed 12/14/18, effec-
tive 1/14/19.]
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WSR 23-10-074
PROPOSED RULES
HEALTH CARE AUTHORITY

(Public Employees Benefits Board)
[PEBB Admin #2023-01—Filed May 2, 2023, 1:08 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 23-04-074.
Title of Rule and Other Identifying Information: Revising WAC
182-08-197 When must a newly eligible employee, or an employee who re-
gains eligibility for the employer contribution, elect public employ-

ees benefits board (PEBB) benefits and complete required forms?,
182-08-199 When may an employee enroll, or revoke an election and make
a new election under the premium payment plan, medical flexible spend-
ing arrangement (FSA), or dependent care assistance program (DCAP)?,
182-08-235 Employer group and board of directors for school districts
and educational service districts application process, 182-08-245 Em-
ployer group and board members of school districts and educational
service districts participation requirements, 182-12-109 Definitions,
182-12-111 Which entities and individuals are eligible for public em-
ployees benefits board (PEBB) benefits?, 182-12-113 What are the obli-
gations of a state agency in the application of employee eligibility?,
182-12-123 Is dual enrollment in public employees benefits board
(PEBB) and school employees benefits board (SEBB) prohibited?,
182-12-128 When may an employee waive enrollment in public employees
benefits board (PEBB) medical and when may they enroll in PEBB medical
after having waived enrollment?, 182-12-129 What happens when an em-
ployee moves from an eligible to an otherwise ineligible position or
job due to a layoff?, 182-12-146 When is an enrollee eligible to con-
tinue public employees benefits board (PEBB) benefits under Consolida-
ted Omnibus Budget Reconciliation Act (COBRA)?, 182-12-171 When is a
retiring employee or a retiring school employee eligible to enroll in
public employees benefits board (PEBB) retiree insurance coverage?,
182-12-200 May a retiring employee, a retiring school employee, or a
retiree enrolled as a dependent in a health plan sponsored by public
employees benefits board (PEBB), a Washington state educational serv-
ice district, or school employees benefits board (SEBB) defer enroll-
ment under PEBB retiree insurance coverage?, 182-12-205 May a retiree
or a survivor defer enrollment or voluntarily terminate enrollment un-
der public employees benefits board (PEBB) retiree insurance cover-
age?, 182-12-262 When may subscribers enroll or remove eligible de-
pendents?, and 182-12-265 What options for continuing health plan en-
rollment are available to a surviving spouse, state registered domes-
tic partner, or child, if an employee, a school employee, or a retiree
dies?

Hearing Location(s): On June 6, 2023, at 10:00 a.m. The health
care authority (HCA) holds public hearings virtually without a physi-
cal meeting place. To attend the virtual public hearing, you must reg-
ister in advance https://us02web.zoom.us/webinar/register/

WN_ 78IrW6mRRYWRuUW/7SIXs5IQ. If the link above opens with an error mes-
sage, please try using a different browser. After registering, you
will receive a confirmation email containing information about joining
the public hearing.

Date of Intended Adoption: Not sooner than June 7, 2023.

Submit Written Comments to: HCA Rules Coordinator, P.0O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
by June 6, 2023, by 11:59 p.m.
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Assistance for Persons with Disabilities: Contact Johanna Larson,
phone 360-725-1495, fax 360-586-9727, telecommunication[s] relay serv-
ice 711, email Johanna.larson@hca.wa.gov, by May 19, 2023.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The purpose of this proposal is to
amend some of the existing rules to support the PEBB program:

1. Make technical amendments:

. Amended WAC 182-08-197 to move language describing when the sub-
scriber is no longer eligible for the employer contribution to a
note.

. Amended WAC 182-08-199 to move notes to subsection (2) and to ad-

dress employees who enroll in a consumer directed health plan
with a health savings account during the annual open enrollment
and have a carryover amount from a medical flexible spending ar-
rangement.

. Amended WAC 182-08-235 to clarify employer groups with less than
500 employees, remove educational service district (ESD), and de-
scribe TIN.

. Amended WAC 182-08-245 to remove ESD's participation requirements
and added notification requirements when an employer group termi-
nates participation in PEBB insurance coverage.

. Amended WAC 182-12-109 to update the definition of school employ-
ee.

. Amended WAC 182-12-111 regarding ESD and updated subsections.

. Amended WAC 182-12-123 and 182-12-265 to remove ESD.

. Amended WAC 182-12-128 to clarify when an employee may waive en-
rollment in PEBB medical.

. Amended WAC 182-12-129 to clarify when the section ceases to ap-
ply.

. Amended WAC 182-12-171 and 182-12-205 to clarify procedural re-

quirements for enrolling or deferring PEBB retiree insurance cov-
erage after the employee's own employer-paid coverage ends.

. Amended WAC 182-12-171 to add language when an employee or a
school employee must begin receiving monthly retirement plan pay-
ments to meet the substantive eligibility requirements and to re-
move language related to ESDs.

. Amended WAC 182-12-205 to move language in subsection (10) re-
garding when the subscriber is no longer eligible for the employ-
er contribution towards PEBB benefits to a note.

. Amended WAC 182-12-262 to add an exception when medicare advant-
age or medicare advantage-prescription drug plan coverage will
begin.

2. Improve the administration of the PEBB program:

. Amended WAC 182-12-113 to add a new requirement that state agen-
cies must assist an employee in determining whether or not the
employee or their dependent has experienced an event that creates
a special open enrollment.

. Amended WAC 182-12-146 to clarify a retired employee who loses
eligibility for PEBB retiree insurance coverage because an em-
ployer group ceases participation in PEBB insurance coverage may
continue PEBB medical, dental, or both on the same terms and con-
ditions as retirees who are eligible under COBRA.

. Amended WAC 182-12-200 to clarify evidence of continuous enroll-
ment in a health plan sponsored by an ESD may be required.

Reasons Supporting Proposal: See purpose.
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Statutory Authority for Adoption: RCW 41.05.021 and 41.05.160.

Statute Being Implemented: RCW 41.05.021 and 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Not applica-
ble.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Stella Ng,
P.0O. Box 42716, Olympia, WA 98504-2716, 360-725-0883; Implementation:
Cade Walker, P.O. Box 42716, Olympia, WA 98504-2716, 360-643-7900; and
Enforcement: Jean Bui, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1858.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Scope of exemption for rule proposal:

Is fully exempt.

The proposed rule does not impose more-than-minor costs on busi-
nesses. Following is a summary of the agency's analysis showing how
costs were calculated. These rules do not apply to small businesses.

May 2, 2023
Wendy Barcus
Rules Coordinator

OTS-4515.3

AMENDATORY SECTION (Amending WSR 22-13-163, filed 6/21/22, effective
1/1/23)

WAC 182-08-197 When must a newly eligible employee, or an em-
ployee who regains eligibility for the employer contribution, elect
public employees benefits board (PEBB) benefits and complete required
forms? An employee who is newly eligible or who regains eligibility
for the employer contribution toward public employees benefits board
(PEBB) be