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WSR 25-02-093
PROPOSED RULES

DEPARTMENT OF HEALTH
[Filed December 30, 2024, 11:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-22-127.

Title of Rule and Other Identifying Information: Public records;
the department of health (department) is proposing to relocate the
public records requirements, currently located in chapter 246-08 WAC,
to a new chapter in Title 246 WAC, chapter 246-02 WAC, and expand and
clarify the requirements to reflect current state law and agency pro-
cedures. The department is also proposing to update the references to
the public records rules in WAC 246-08-480 and repeal the outdated
rules regarding public records in WAC 246-08-420, 246-08-440,
246-08-450, and 246-08-990.

Hearing Location(s): On February 5, 2025, at 1:00 p.m., virtual
hearing using Zoom. Register in advance for this webinar https://
usO02web.zoom.us/webinar/register/WN lseowviESC-VtWp6wDgLlw.

After registering, you will receive a confirmation email contain-
ing information about joining the webinar.

Date of Intended Adoption: February 12, 2025.

Submit Written Comments to: Melanee Auldredge, Public Disclosure
Manager, P.O. Box 47825, Olympia, WA 98504-7825, email
publicdisclosure@doh.wa.gov, beginning the date and time of this fil-
ing, by February 5, 2025, at 11:59 p.m.

Assistance for Persons with Disabilities: Contact Melanee Aul-
dredge, public disclosure manager, phone 360-819-6768, TTY 711, email
publicdisclosure@doh.wa.gov, by January 22, 2025.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department is proposing amendments
to its rules regarding public records. These rules explain the process
by which individuals or organizations can request access to the de-
partment's public records and how department staff process those re-
quests.

As provided in the Public Records Act, each state agency pub-
lishes its public records procedures in WAC. The department's current
public records rules are located within chapter 246-08 WAC. The de-
partment proposes moving these public records rules to their own chap-
ter in Title 246 WAC, chapter 246-02 WAC, to make them easier to lo-
cate and organize. Additionally, the department proposes expanding and
clarifying these rules to reflect changes and developments in state
law and agency procedures, as the department's public records rules
have not been updated for over 15 years.

Proposed changes include:

WAC 246-02-010 Purpose. Proposing a new rule section that de-
scribes the purpose of this proposed new chapter, which is to imple-
ment the requirements of the Public Records Act, chapter 42.56 RCW.

WAC 246-02-020 Definitions. Proposing a new rule section that
provides definitions for terms used throughout the proposed new chap-
ter.

WAC 246-02-030 Agency description—Contact information—Public re-
cords officer—Index. Proposing a new rule section that describes the
agency, provides contact information for the public disclosure offi-
cer, and provides information regarding the department's system of in-
dexing.
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WAC 246-02-040 Requests for public records. Proposing a new rule
section that describes the procedure to request, inspect, or copy the
department's public records, incorporating and expanding on WAC
246-08-420(3) .

WAC 246-02-050 Responses to public records requests. Proposing a
new rule section that provides the process and timeline by which the
department will (1) acknowledge receipt of public record requests, (2)
request clarification for public record requests that are unclear, (3)
provide notice to individuals whose rights may be affected by disclo-
sure of public records, (4) provide public records in response to pub-
lic record requests, and (5) respond to requests for lists of individ-
uals.

WAC 246-02-060 Costs of providing public records. Proposing a new
rule section that sets forth procedures regarding deposits and payment
of fees, waiver of fees, and the department's process for determining
fees for producing copies of public records, use of external vendors,
and customized electronic access services. The proposed rule incorpo-
rates and expands on WAC 246-08-420(4) and 246-08-990.

WAC 246-02-070 Notice of availability. Proposing a new rule sec-
tion that provides the process by which the department notifies re-
questors that records are available for inspection or copying.

WAC 246-02-080 Denial of public records request—Claim of exemp-
tion. Proposing a new rule section that describes the process by which
the department notifies requestors when records, or portions thereof,
are exempt from disclosure. The proposed rule incorporates and expands
on WAC 246-08-420 (5) and (6).

WAC 246-02-090 Review of denial of public records—Claim of ex-
emption. Proposing a new rule section that describes the process by
which requestors who object to the department's denial, or partial de-
nial, of a request for public records may petition for internal admin-
istrative review of that decision. The proposed rule incorporates and
expands on WAC 246-08-420(7) .

WAC 246-02-100 Protection of public records. Proposing a new rule
section that provides guidelines that requestors must follow when in-
specting public records to adequately protect the department's re-
cords, incorporating and expanding on WAC 246-08-440.

WAC 246-08-420 Public records—Access and exemptions. Proposing
to repeal this section, as it is no longer needed. The public records
rules currently located in WAC 246-08-420 will be revised and reloca-
ted to WAC 246-02-040 through 246-02-090.

WAC 246-08-440 Protection of public records. Proposing to repeal
this section, as it is no longer needed. Rules regarding protection of
public records will be revised and relocated to WAC 246-02-100.

WAC 246-08-450 Final orders, declaratory orders, interpretive
statements and policy statements—Indexes. Proposing to repeal this
section, as it is no longer needed. Rules regarding the department's
system of indexing will be revised and relocated to WAC 246-02-030.

WAC 246-08-480 Index of significant decisions. Proposing updates
and corrections to the following rules regarding the department's in-
dex of significant decisions:

* WAC 246-08-480(1): Updating the reference to RCW 42.17.260 to
RCW 42.56.070 (5) (b).

e WAC 246-08-480(1): Removing the following sentence: "Together
with the indices maintained under WAC 246-08-450, "significant deci-
sions" shall serve as the index required by RCW 42.17.260 (4) (b) and
(C) ."
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e WAC 246-08-480(5): Removing the following sentence: "Under RCW
42.17.260(6), a public record may not be cited in a proceeding if it
has not been indexed."

e WAC 246-08-480(6): Updating the reference to WAC 246-08-420 and
246-08-440 to chapter 246-02 WAC.

WAC 246-08-990 Copying fees. Proposing to repeal this section, as
it is no longer needed. Rules regarding fees and costs for providing
public records will be revised and relocated in WAC 246-02-060.

Reasons Supporting Proposal: The department's public records
rules are out of date. The current rules have not been updated for
over 15 years and do not reflect developments in state law and depart-
ment procedures.

The department's proposal expands and updates the public records
rules to align with state law and internal department procedures. Ad-
ditionally, the department's proposal to move its public records rules
to their own chapter in Title 246 WAC, chapter 246-02 WAC, will make
the rules easier to locate and organize. The proposed rules will bet-
ter inform the public about the department's public records process,
providing more transparency and clearer procedures for accessing the
department's public records.

Statutory Authority for Adoption: RCW 43.70.040, 42.56.040,
42.56.070, 42.56.100, and 42.56.120.

Statute Being Implemented: Chapter 42.56 RCW.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Department of health, governmental.

Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: Melanee Auldredge, 111 Israel Road S.E., Tumwa-
ter, WA 98501, 360-819-6768.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. The
proposed rules are exempt from significant analysis under RCW
34.05.328(5). The proposed rules are not "significant legislative
rules" under RCW 34.05.328 (5) (c) (iii). Under RCW 34.05.328 (5) (c) (1)
and (ii), the proposed rules are "procedural rules" that relate only
to internal governmental operations related to public records request,
which are not subject to violation by a nongovernment party, and "in-
terpretive rules" that set forth the agency's interpretation and ad-
ministration of the Public Records Act (chapter 42.56 RCW).

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate only to in-
ternal governmental operations that are not subject to vio-
lation by a nongovernment party; rule content is explicitly
and specifically dictated by statute; and rules set or ad-
just fees under the authority of RCW 19.02.075 or that set
or adjust fees or rates pursuant to legislative standards,
including fees set or adjusted under the authority of RCW
19.80.045.

Explanation of exemptions: The proposed rules do not directly im-
pact businesses or small businesses and are exempt under RCW
19.85.025(4). The proposed rules relate only to internal governmental
operations, the administration of the Public Records Act, and are not
subject to violation by a nongovernment party. To the extent there are
costs assessed by the department when providing records in response to
public record requests by small businesses, the authorized costs are
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set out in statute and apply to all requestors in RCW 42.56.070 and
42.56.120. Additionally, much of the content of the proposed rules is
expressly set forth by the Public Records Act in chapter 42.56 RCW.
Scope of exemption for rule proposal:
Is fully exempt.

December 27, 2024

Kristin Peterson, JD
Director of Policy

for Umair A. Shah MD, MPH
Secretary of Health

OTS-6055.1

Chapter 246-02 WAC
PUBLIC RECORDS

NEW SECTION

WAC 246-02-010 Purpose. The purpose of this chapter is to im-
plement the requirements of the Public Records Act, chapter 42.56 RCW.
These rules establish the procedures for any person wishing to request
access to the department of health's (department) public records and
the process the department will follow to provide full access to its
public records. The department adopts these rules to provide the full-
est assistance to requestors and full access to the department's pub-
lic records while protecting those records from damage or disorganiza-
tion; preventing excessive interference with other essential agency
functions, including the agency's core mission to protect and improve
the health of all people in Washington state; and preventing unreason-
ably disruption of agency operations.

NEW SECTION

WAC 246-02-020 Definitions. (1) "Department" means the depart-
ment of health.

(2) "Disclosure" means inspection or copying of records.

(3) "Exempt" means not subject to disclosure under the Public Re-

cords Act or as authorized by any other statute that prohibits disclo-
sure of specific information or records.

(4) "Inspection" means viewing public records in person at a de-
partment of health office.

(5) "Nonexempt" means subject to disclosure under the Public Re-
cords Act.

(6) "Public record" shall have the same meaning as stated in RCW
42 .56.010.

(7) "Public Records Act" means chapter 42.56 RCW.
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(8) "Public records officer" means the employee(s) who oversees
the department's compliance with the Public Records Act and the de-
partment's rules regarding disclosure of public records.

(9) "Requestor" means any person who requests access to the de-
partment of health's public records under the Public Records Act,
chapter 42.56 RCW.

(10) "Secretary" means the secretary of the department of health.

(11) "Writing" shall have the same meaning as in RCW 42.56.010.

NEW SECTION

WAC 246-02-030 Agency description—Contact information—Public
records officer—Index. (1) Agency description. The department is an
agency headed by a secretary appointed by the governor subject to con-
firmation by the senate. The powers and duties of the secretary are
described in chapter 43.70 RCW. The department's mission is to protect
and improve the health of all people in Washington state.

(2) Contact information. The department's public disclosure of-
fice is located at: 111 Israel Rd S.E., Tumwater, WA 98504-7808.

(3) Public records officer. The public records officer oversees
the department's compliance with the Public Records Act and the de-
partment's rules regarding disclosure of public records.

(a) The department's public records officer may be contacted at
the following mailing address, telephone number, or email address:

Public Records Officer

Department of Health

P.O. Box 47808

Olympia, WA 98504-7808

360-236-4220

publicdisclosure@doh.wa.gov

Information and records are also available at the department's
website at doh.wa.gov.

(b) The name of the current public records officer is on file
with the office of the code reviser in accordance with RCW 42.56.580
and is published in the Washington State Register.

(c) The department may designate other employees to process and
respond to requests for public records in addition to the public re-
cords officer.

(4) Index. The department will implement a system of indexing as
required in RCW 42.56.070.

NEW SECTION

WAC 246-02-040 Requests for public records. (1) To request, in-
spect, or copy public records of the department, a requestor shall
make the request in writing through the agency's online portal, or via
mail or email to the public records officer at the address set forth
in WAC 246-02-030.

(2) A request for public records should include the following in-
formation:
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(a) The requestor's name, email or mailing address, and telephone
number;

(b) The calendar date on which the request is made; and

(c) A request for identifiable records, in which the requestor
has given a reasonable description and sufficient clarity to enable
the department to locate the requested records.

(3) A request received after normal business hours will be con-
sidered to have been received the following business day.

NEW SECTION

WAC 246-02-050 Responses to public records requests. (1) Re-
ceipt of request. The department will respond to a request for public
records within five business days of receipt, by either:

(a) Providing the record(s);

(b) Providing an internet address and website link to the re-
cord(s) ;

(c) Acknowledging receipt of the request and providing a reasona-
ble estimate of when the record(s) or an installment of records will
be available;

(d) Acknowledging that the department has received the request,
asking for clarification to the extent the request is unclear, and
providing a reasonable estimate of the time the department will re-
quire to respond to the request if not clarified; or

(e) Denying the public record request.

(2) Requests for clarification. When acknowledging receipt of a
public record request that is unclear, the department may ask the re-
questor to clarify what records the requestor is seeking. If the re-
questor fails to clarify the request within 10 business days, the de-
partment need not respond and may close the request. The department
will respond to any portions of a request that are sufficiently clear
to enable the department to locate the requested record(s).

(3) Additional time. The public records officer or designee may
revise the estimate of the time required to respond to a request. The
need for additional time to fulfill the request may be based on the
need to clarify the request, locate and assemble the requested re-
cords, notify third persons or agencies affected by the request, or
determine whether any of the information in the records is exempt from
disclosure and that a denial should be made as to all or part of the
request.

(4) Installments. The department may provide records on an in-
stallment basis. The department need not locate and assemble records
responsive to a subsequent installment until the requestor claims or
inspects the previous installment. If the requestor does not claim or
inspect an installment within 10 business days of the notice of avail-
ability, the department need not continue processing the request and
may close the request.

(5) Electronic records. When electronic records are requested,
the department will provide the nonexempt records or portions of such
records that are reasonably locatable in an electronic format that is
used by the agency and is generally commercially available, or, at the
department's discretion, in a format that is reasonably translatable
from the format in which the agency keeps the records. The department
is under no obligation to convert electronic records to a specific
format identified by the requestor. When metadata is requested, the
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department will provide the records in a native file format that pre-
serves metadata where technically feasible.

(6) Completion of request. When the inspection or disclosure of
the requested records is complete and all requested copies are provi-
ded to the requestor, the public records officer or designee will no-
tify the requestor that the department has completed its search for
the requested records and made any located nonexempt records available
for inspection or disclosure.

(7) Protecting rights of others. If the requested records contain
information that may affect the rights of others and may be exempt
from disclosure, the public records officer or designee may, prior to
providing the records, give notice to such others whose rights may be
affected by the disclosure.

(8) Requests for lists of individuals. Under RCW 42.56.070(9),
the department may not disclose lists of individuals requested for
commercial purposes. However, lists of applicants for professional 1li-
censes and of professional licensees may be made available to profes-
sional associations or educational organizations approved by the ap-
plicable licensing board. Professional associations and educational
organizations may apply for approval as provided on the department's
website at doh.wa.gov.

NEW SECTION

WAC 246-02-060 Costs of providing public records. (1) Inspec-
tion. The department does not charge a fee for the inspection of pub-
lic records. If printed copies of public records are requested at the
time of inspection, the department may charge fees for producing cop-
ies as provided in subsection (2) of this section.

(2) Fee schedule. The department may charge fees for producing
copies of public records consistent with the fee schedule established
in RCW 42.56.120 and as published in the department's fee schedule
available on its website at doh.wa.gov. Pursuant to RCW 42.56.120(2),
the department does not calculate the actual costs for copying its re-
cords because it would be unduly burdensome for the following reasons:

(a) The department does not have the funding or staff resources
to conduct a study and calculate actual copying costs for its records;

(b) To conduct such a study would interfere with other essential
agency functions; and

(c) A study would interfere with and disrupt other essential
agency functions.

(3) Costs of external vendors. If the department uses an external
vendor to copy records, such as records in nonstandard sizes or for-
mats, the department will charge the requestor the actual amount
charged by the external vendor.

(4) Deposits. Before copying public records, the public records
officer or designee may require the requestor to pay a deposit of up
to 10 percent of the estimated cost of copying all the records reques-
ted. The public records officer or designee may also require payment
of the remainder of the copying costs before providing all the re-
cords, or the payment of costs of copying an installment before pro-
viding the installment.

(5) Customized electronic access services. At the department's
sole discretion, the department may provide customized electronic ac-
cess to public records if the agency estimates that the request would
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require the use of information technology expertise to prepare data
compilations, or when such compilations and customized access services
are not used by the department for other agency purposes. The depart-
ment will charge the actual costs, including staff time, necessary to
reimburse the agency for providing customized electronic access serv-
ices. The department will notify the requestor of the customized serv-
ice charge to be applied to the request, as provided under RCW
42.56.120 (3) (b), and will provide the requestor the opportunity to
amend the request to avoid or reduce the cost of a customized service
charge.

(6) Payment of fees. The department will not release any reques-
ted copies of public records unless and until the requestor has paid
all copying and other charges as set forth in this section. If a re-
questor fails to pay the requested deposits or fees, the request will
be closed.

(7) Waiver of fees. The department may waive any charges for pro-
viding public records at the discretion of the public records officer
or designee. This determination will be made on a case-by-case basis.

NEW SECTION

WAC 246-02-070 Notice of availability. (1) Once records respon-
sive to a request or any installment thereof have been located, assem-
bled, reviewed, and prepared for release, and any affected third per-
sons or entities notified, the department will notify the requestor
that those records are available for inspection or copying.

(2) The notice of availability will state any costs for obtaining
copies of the records and any other allowable costs under WAC
246-02-060 or the Public Records Act.

(3) Upon receipt of the notice of availability, the requestor may
access the records electronically, request copies of the records, or
inspect records by scheduling a viewing appointment with the public
records officer or designee.

NEW SECTION

WAC 246-02-080 Denial of public records request—Claim of exemp-
tion. (1) Some records are exempt from disclosure, in whole or in
part. If the department determines that a record is exempt from dis-
closure and will be withheld, the public records officer or designee
will state the specific exemption and provide the requestor a brief
written explanation of why the record, or a portion of the record, is
being withheld.

(2) If only a portion of a record is exempt from disclosure, the
public records officer or designee will redact the exempt portions,
provide the nonexempt portions, and state the specific exemption and
briefly explain why portions of the record are being withheld.
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NEW SECTION

WAC 246-02-090 Review of denial of public records—Claim of ex-
emption. (1) Any requestor who objects to the denial or partial deni-
al of a request for a public record may petition in writing to the
public records officer for a review of that decision within one year
from the closure date of the request. The requestor may submit the re-
quest to the public records officer via mail or email to the address
set forth in WAC 246-02-030. The written request shall include or spe-
cifically refer to the written statement by the public records officer
or designee denying the request.

(2) Upon receipt of a written request for review, the public re-
cords officer will promptly consider the matter and either affirm or
reverse the denial. Within two business days following receipt of the
petition for review, the public records officer will notify the re-
questor of the decision or notify the requestor that more time is re-
quired to consider the petition.

(3) Any requestor who disagrees with the department's denial or
partial denial of a request for a public record may also:

(a) Request that the office of the attorney general review the
matter, as provided under RCW 42.56.530 and WAC 44-06-160; or

(b) Seek judicial review pursuant to RCW 42.56.550.

NEW SECTTION

WAC 246-02-100 Protection of public records. To adequately pro-
tect the department's public records, a requestor shall comply with
the following guidelines while inspecting public records:

(1) A requestor may not remove any public record from the depart-
ment's premises.

(2) A requestor shall have a designated department employee
present while inspecting a public record.

(3) A requestor may not mark or deface a public record in any
manner during inspection.

(4) A requestor may not dismantle public records that are main-
tained in a file or jacket, or in chronological or other filing order,
or those records which, if lost or destroyed, would constitute exces-
sive interference with the department's essential functions.

(5) Access to file cabinets, shelves, wvaults, or other storage
areas is restricted to department personnel, unless other arrangements
are made with the public records officer or designee.

OTS-6056.1

AMENDATORY SECTION (Amending WSR 06-11-056, filed 5/11/06, effective
6/11/06)

WAC 246-08-480 Index of significant decisions. (1) The depart-
ment's index of significant decisions, prepared under RCW
((42=3+7-260)) 42.56.070 (5) (b), contains orders that are issued in ad-
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judicative proceedings as defined in RCW 34.05.010(1) and include an
analysis or decision of substantial importance to the department in

carrying out its duties. (Fogether—with—+the dndicesmairntained—under
WAC—246—08—450—"significant—deeisions’ —shall serve—as—the dndex
guired—by REW 42172604 {tbr—and—He)r+) )

(2) The department selects the orders to be included in "signifi-
cant decisions" based on recommendations from staff and the public.
Generally, a decision or order is considered "significant”™ only if it
provides a legal analysis or interpretation not found in existing case
law, or applies settled law to unusual facts. The significant decision
index shall include orders meeting the criteria in subsection (1) of
this section, issued by the department and the disciplining authori-
ties identified in RCW 18.130.040.

(3) The index shall, at a minimum, contain the case or document
number; type of document; name of parties, if applicable, unless such
names are exempt from public disclosure; brief description of subject,
program; pertinent legal citation; and location of the document.

(4) Any person may nominate a final adjudicative order, other ad-
judicative order or declaratory order to be evaluated for indexing by
completing an Order Index Nomination Request Form. The form can be ob-
tained from and returned to the Adjudicative Service Unit, P.O. Box
47879, Olympia, WA 98504-7879, along with a copy of the nominated or-
der. The department shall make a final decision as to whether to index
the nominated order, and that decision is not appealable.

(5) The department shall periodically update and review the index
to verify that the indexed documents continue to meet the criteria in
subsection (1) of this section. The department may, at any time, de-

lete a document from an index. ( (BaderREW42-FT1260(6)7—apubltic—re—

cordrmayrRotbe—eitedina preoceeding i+ it has netPbeen—indexeds))
(6) The index is a public record and is available for public in-

spection and copying in accordance with chapter 246-02 WAC

( (246—08—420—ane—246—08—440)). The index of significant adjudicative

orders is located in the Adjudicative Service Unit, 310 Israel Road,

Tumwater, WA 98501.

(

r
T

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 246-08-420 Public records—Access and exemptions.
WAC 246-08-440 Protection of public records.
WAC 246-08-450 Final orders, declaratory orders,

interpretive statements and policy
statements—Indexes.

WAC 246-08-990 Copying fees.
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