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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1032

Passed Legislature - 1997 Regul ar Session
AS AMENDED BY THE SENATE
State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Commttee on Appropriations (originally sponsored by
Representati ves Reans, Milliken, Thonpson, MMrris, Koster, DeBolt,
D. Sommers, Boldt, Hickel, Sheahan, Buck, Schoesler, Honeyford,
Mtchell, D. Schm dt, Sherstad, L. Thomas, Dunn, Dyer, M el ke, Cairnes,
Robert son and Backl und)

Read first tine 01/30/97.

AN ACT Relating to regulatory reform anending RCW 76.09. 010,
76.09. 040, 48.02.060, 48.44.050, 48.46.200, 48.30.010, 34.05.010,
34.05.230, 34.05.325, 34.05.328, 34.05.350, 34.05.354, 82.32.410,
19. 85. 025, 34.05.570, 34.05.534, 48.04.010, 34.12.040, 34.05.630,
34.05. 640, 34.05.655, 34.05.660, 4.84.340, 4.84.350, 4.84.360,
51. 04. 030, and 50. 13. 060; reenacti ng and anendi ng RCW42. 17. 260; addi ng
a new section to chapter 43.22 RCW adding new sections to chapter
34.05 RCW adding a new section to chapter 43.17 RCW adding a new
section to chapter 43.05 RCW creating new sections; and declaring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART |
GRANTS OF RULE- MAKI NG AUTHORI TY

*Sec. 101. RCW 76.09.010 and 1993 ¢ 443 s 1 are each anended to
read as foll ows:

(1) The | egi sl ature hereby finds and decl ares that the forest |and
resources are anong the nost valuabl e of all resources in the state;
that a viable forest products industry is of prinme inportance to the

p. 1 E2SHB 1032. SL
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state’s econony; that it is in the public interest for public and
private commercial forest |ands to be managed consistent wth sound
policies of natural resource protection; that coincident wth
mai nt enance of a viable forest products industry, it is inportant to
afford protection to forest soils, fisheries, wildlife, water quantity
and quality, air quality, recreation, and scenic beauty.

(2) The legislature further finds and declares it to be in the
public interest of this state to create and maintain through the
adoption of this chapter a conprehensive state-w de system of | aws and
forest practices regul ati ons which will achi eve the fol |l ow ng pur poses
and policies:

(a) Afford protection to, pronpote, foster and encourage tinber
growth, and require such mninmm reforestation of conmercial tree
species on forest lands as will reasonably utilize the timber grow ng
capacity of the soil follow ng current tinber harvest;

(b) Afford protection to forest soils and public resources by
utilizing all reasonabl e methods of technology in conducting forest
practi ces;

(c) Recognize both the public and private interest in the
profitabl e growi ng and harvesting of timber;

(d) Pronpbte efficiency by permtting maxi mum operating freedom
consi stent with the ot her purposes and policies stated herein;

(e) Provide for regulation of forest practices so as to avoid
unnecessary duplication in such regul ati on;

(f) Provide for interagency input and intergovernmental and tri bal
coordi nati on and cooperati on;

(g) Achi eve conpliance with all applicabl e requirements of federal
and state law wi th respect to nonpoi nt sources of water pollution from
forest practices;

(h) To consider reasonable |and use planning goals and concepts
contai ned in | ocal conprehensive plans and zoni ng regul ati ons; and

(i) Foster cooperation anpbng managers of public resources, forest
I andowners, Indian tribes and the citizens of the state.

The authority of the board to adopt forest practices rules is
prescribed by this subsection (2) and RCW 76. 09. 040. After the

effective date of this act, the board may not adopt forest practices

rul es based solely on any other section of |aw stating a statute’s

intent or purpose, on the enabling provisions of the statute

establ i shing the agency, or on any conbi nation of those provisions.

E2SHB 1032. SL p. 2
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(3) The legislature further finds and decl ares that it is also in
the public interest of the state to encourage forest |andowners to
undertake corrective and remedi al action to reduce the inpact of nmass
earth novements and fluvi al processes.

(4) The legislature further finds and declares that it is in the
public interest that the applicants for state forest practice pernmts
shoul d assi st in paying for the cost of review and perm tting necessary
for the environmental protection of these resources.

*Sec. 101 was vetoed. See nessage at end of chapter.

*Sec. 102. RCW76.09.040 and 1994 ¢ 264 s 48 are each amended to
read as foll ows:

(1) Wiere necessary to acconplish the purposes and policies
specifically stated in RCW 76.09.010(2), and to inplenent the

provi sions of this chapter, the board shall ((presrul-gate)) adopt forest
practi ces ((regulatioens)) rules pursuant to chapter 34.05 RCWand in
accordance with the procedures enunerated in this section that:

(a) Establish m ni num standards for forest practices;

(b) Provide procedures for the voluntary devel opnent of resource
management pl ans whi ch may be adopted as an al ternative to the m ni num
standards in (a) of this subsection if the plan is consistent with t he
purposes and policies specifically stated in RCW 76. 09. 010(2) and t he
pl an neets or exceeds the objectives of the m ni mum st andar ds;

(c) Set forth necessary adm ni strative provisions; and

(d) Establish procedures for the collection and adm ni stration of
forest practice fees as set forth by this chapter.

Forest practices ((regul-atioens)) rules pertaining to water quality

protection shall be ((prerulgated)) adopted individually by the board
and by t he depart ment of ecol ogy after they have reached agreenment with

respect thereto. Al other forest practices ((regulations)) rules
shal | be ((proemulgated)) adopted by the board.

Forest practices ((regulations)) rules shall be adm nistered and
enforced by the department except as otherwi se provided in this
chapter. Such ((regul-atiens)) rules shall be ((promul-gated)) adopted
and adm nistered so as to give consideration to all purposes and
policies specifically set forth in RCOW76. 09. 010(2).

(2) The board shall prepare proposed forest practices
( (regulatioens)) rules. In addition to any forest practices
((regulatioens)) rules relating to water quality protection proposed by

p. 3 E2SHB 1032. SL
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the board, the department of ecology shall prepare proposed forest
practices ((regulations)) rules relating to water quality protection.

Prior to initiating the rule making process, the proposed
( (regulatioens)) rul es shall be subnmitted for revi ew and conmments to the
department of fish and wildlife and to the counties of the state.
After receipt of the proposed forest practices ((regulations)) rules,
t he departnment of fish and wildlife and the counties of the state shall
have thirty days in which to review and submit conmments to the board,
and to the departnent of ecology with respect to its proposed
((regulatioens)) rules relating to water quality protection. After the
expiration of such thirty day period the board and the departnent of
ecology shall jointly hold one or nore hearings on the proposed
((regulatioens)) rules pursuant to chapter 34.05 RCW At such
hearing(s) any county nmay propose specific forest practices
((regulatioens)) rules rel ating to probl ems exi sting within such county.
The board and the departnment of ecol ogy may adopt such proposals if
they find the proposal s are consi stent with the purposes and polici es
of this chapter.

*Sec. 102 was vetoed. See nessage at end of chapter.

NEW SECTION.  Sec. 103. A new section is added to chapter 43.22
RCWto read as foll ows:

For rules adopted after the effective date of this act, the
director of the departnent of |abor and industries may not rely solely
on a statute’'s statenent of intent or purpose, on the enabling
provisions of the statute establishing the agency, or on any
conbi nati on of those provisions, for statutory authority to adopt any
rule. This section does not apply to rul es adopt ed under chapter 39.12
RCW

*Sec. 104. RCWA48.02. 060 and 1947 ¢ 79 s .02. 06 are each anended
to read as foll ows:

(1) The conm ssioner shall have the authority expressly conferred
upon him or her by or reasonably inplied fromthe provisions of this
code.

(2) The conmissioner shall execute his or her duties and shall
enforce the provisions of this code.

(3) The conm ssioner may:

E2SHB 1032. SL p. 4
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(a) Make reasonable rules and regul ations for effectuating any
provision of this code, except those relating to his or her el ection,
qual i fi cations, or conpensation. However, the conmi ssioner may not
adopt rules after the effective date of this act that are based sol ely

on this statute, or on a statute’s statenent of intent or purpose, or

on the enabling provisions of the statute establishing the agency, or

any conbi nati on of those provi sions, for statutory authority to adopt

any rule, except rules defining or clarifying terns in, or procedures

necessary to the inplenentation of a statute. No such rules and

regul ations shall be effective prior to their being filed for public
inspection in the conm ssioner’s office.

(b) Conduct investigations to determ ne whether any person has
vi ol ated any provi sion of this code.

(c) Conduct exam nations, investigations, hearings, in addition to
those specifically provided for, useful and proper for the efficient
adm ni stration of any provision of this code.

*Sec. 104 was vetoed. See nessage at end of chapter.

*Sec. 105. RCW 48.44. 050 and 1947 ¢ 268 s 5 are each anmended to
read as foll ows:

The i nsur ance conmi ssi oner shal |l make reasonabl e regul ations in aid
of the admi ni stration of this chapter which may i ncl ude, but shall not
be limted to regul ations concerning the maintenance of adequate
i nsurance, bonds, or cash deposits, information required of
regi strants, and nmethods of expediting speedy and fair paynents to
claimants. However, the conm ssioner may not adopt rules after the
effective date of this act that are based solely on this section, a
Sstatute’s statement of intent or purpose, or on the enabling provisions
of the statute establishing the agency, or any conbination of those
provi sions, for statutory authority to adopt any rule, except rules
defining or clarifying terns in, or procedures necessary to the
i npl ement ati on of a st at ute.

*Sec. 105 was vetoed. See nessage at end of chapter.

*Sec. 106. RCW 48.46.200 and 1975 1st ex.s. ¢ 290 s 21 are each
amended to read as fol | owns:

The conmi ssioner may adopt, in accordance with the provisions of
the Adm nistrative Procedure Act, chapter 34.05 RCW ((pronulgate))
rules and regul ations as necessary or proper to carry out the
provisions of this chapter. However, the conmi ssioner may not adopt

p. 5 E2SHB 1032. SL
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rules after the effective date of this act that are based solely on

this section, a statute’s statenent of intent or purpose, or on the

enabling provisions of the statute establishing the agency, or any

combi nati on of those provisions, for statutory authority to adopt any

rule, except rules defining or clarifying terns in, or procedures

necessary to the inplenentation of a statute. Nothing in this chapter

shall be construed to prohibit the conm ssioner fromrequiring changes
in procedures previously approved by ((hin)) the conm ssioner.

*Sec. 106 was vetoed. See nessage at end of chapter

Sec. 107. RCW 48.30.010 and 1985 c¢ 264 s 13 are each anended to
read as foll ows:

(1) No person engaged in the business of insurance shall engage in
unfair nethods of conpetition or in unfair or deceptive acts or
practices in the conduct of such business as such nethods, acts, or
practices are defined pursuant to subsection (2) of this section.

(2) In addition to such unfair nethods and unfair or deceptive acts
or practices as are expressly defined and prohibited by this code, the
conmi ssioner may fromtinme to tinme by regul ati on pronul gated pursuant
to chapter 34.05 RCW define other nethods of conpetition and other
acts and practices in the conduct of such business reasonably found by
the comm ssioner to be unfair or deceptive after a review of all
comments received during the notice and comment rul e-nmeki ng period.

(3)(a) In defining other nethods of conpetition and other acts and
practices in the conduct of such business to be unfair or deceptive,

and after reviewng all coments and docunents received during the
notice and coment rul e-making period, the conm ssioner shall identify
his or her reasons for defining the nethod of conpetition or other act
or practice in the conduct of insurance to be unfair or deceptive and

shall include a statenent outlining these reasons as part of the
adopted rul e.
(b) The conmi ssioner shall include a detail ed description of facts

upon whi ch he or she relied and of facts upon which he or she failed to
rely, in defining the nethod of conpetition or other act or practice in
the conduct of insurance to be unfair or deceptive, in the concise
expl anatory statenment prepared under RCW 34.05. 325(6).

(c) Upon appeal the superior court shall review the findings of
fact upon which the regulation is based de novo on the record.

E2SHB 1032. SL p. 6
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(4) No such regulation shall be nmade effective prior to the
expiration of thirty days after the date of the order by which it is
pr omul gat ed.

((4)»)) (5) If the conm ssioner has cause to believe that any
person is violating any such regulation, the conm ssioner may order
such person to cease and desist therefrom The comm ssioner shall
deliver such order to such person direct or mail it to the person by
registered mail with return receipt requested. |If the person violates
the order after expiration of ten days after the cease and desi st order
has been received by him or her, he or she may be fined by the
conmi ssi oner a sumnot to exceed two hundred and fifty dollars for each
violation commtted thereafter.

((5))) (B) If any such regulation is violated, the conm ssioner
may take such other or additional action as is permtted under the
i nsurance code for violation of a regul ation.

PART 11
RULE- MAKI NG REQUI REMENTS

*Sec. 201. RCW 34.05.010 and 1992 c¢ 44 s 10 are each amended to
read as fol |l ows:

The definitions set forth in this section shall apply throughout
this chapter, unless the context clearly requires otherw se.

(1) "Adjudicative proceedi ng” means a proceedi ng before an agency
in which an opportunity for hearing before that agency is required by
statute or constitutional right before or after the entry of an order
by the agency. Adjudicative proceedings also include all cases of
licensing and rate maki ng i n whi ch an application for a license or rate
change is denied except as limted by RCW 66. 08. 150, or a license is
revoked, suspended, or nodified, or in which the granting of an
application is contested by a person having standing to contest under
the I aw

(2) "Agency" means any state board, conm ssion, department,
institution of higher education, or officer, authorized by | aw to make
rules or to conduct adjudicative proceedings, except those in the
l egi sl ati ve or judicial branches, the governor, or the attorney general
except to the extent otherwise required by law and any |[ocal
governnental entity that may request the appointnment of an
adm ni strative | aw judge under chapter 42.41 RCW

p. 7 E2SHB 1032. SL
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(3) "Agency action" means licensing, the inplenentation or
enforcenent of a statute, the adoption or application of an agency rul e
or order, the inposition of sanctions, or the granting or w thhol di ng
of benefits.

Agency action does not include an agency decision regarding (a)
contracting or procurenment of goods, services, public works, and the
purchase, |ease, or acquisition by any ot her nmeans, including em nent
domai n, of real estate, as well as all activities necessarily rel at ed
to those functions, or (b) determi nations as to the sufficiency of a
showi ng of interest filed in support of a representation petition, or
nedi ation or conciliation of |abor disputes or arbitration of |abor
di sputes under a collective bargaining |law or simlar statute, or (c)
any sale, lease, contract, or other proprietary decision in the
management of public lands or real property interests, or (d) the
granting of a license, franchise, or perm ssion for the use of
trademar ks, symbols, and simlar property owned or controlled by the
agency.

(4) "Agency head” means the individual or body of individuals in
whom the ultimte |egal authority of the agency is vested by any
provi sion of |aw If the agency head is a body of individuals, a
majority of those individuals constitutes the agency head.

(5) "De facto rul e" neans an i ssuance not adopted under Part 111 of
this chapter that the agency uses to (a) subject a person to a penalty
or administrative sanction; (b) establish, alter, or revoke a
procedure, practice, or requirenent relating to agency hearings; (c)
establish, alter, or revoke a qualification or requirement relating to
the enjoyment of a benefit or privilege conferred by law, (d)
establish, alter, or revoke a qualification or standard for the
i ssuance, suspension, or revocation of a license to pursue a commerci al
activity, trade, or profession; or (e) establish, alter, or revoke
mandat ory standards for a product or material that nust be met before
distribution or sale. The term does not include (i) statenents
concerning only the internal management of an agency and not affecting
private rights or procedures available to the public, (ii) declaratory
rulings issued under RCW 34.05.240, (iii) traffic restrictions for
nmotor vehicles, bicyclists, and pedestrians established by the
secretary of transportation or his or her desi gnee where notice of the
restrictions is given by official traffic control devices, or (iv)
rules of institutions of higher education involving standards of

E2SHB 1032. SL p. 8
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adm ssi on, academnm c advancenent, acadenic credit, graduation and the

granti ng of degrees, enploynent rel ationships, or fiscal processes.

(6) "Entry" of an order neans the signing of the order by all
persons who are to sign the order, as an official act indicating that
the order is to be effective.

((€6))) (7) "Filing" of a document that is required to be filed
with an agency means del i very of the document to a pl ace desi gnat ed by
t he agency by rul e for recei pt of official docunments, or in the absence
of such designation, at the office of the agency head.

((A)) (8) "Institutions of higher education” are the University
of \Washi ngton, Washington State University, Central Washington
Uni versity, Eastern WaAshington University, Western  Washi ngt on
University, The Evergreen State College, the various conmunity
col l eges, and the governing boards of each of the above, and the
vari ous col | eges, divi sions, departments, or offices authorized by the
governi ng board of the institution involved to act for the institution,
all of which are sonetines referred to in this chapter as
"institutions."”

((68))) (9) "Interpretive statenent” means a witten expressi on of
the opinion of an agency, entitled an interpretive statenent by the
agency head or its designee, as to the neaning of a statute or other
provision of law, of a court decision, or of an agency order.

(({%))) (10) "lIssuance" nmeans a witten docunment of general
applicability i ssued by an agency that is available to the public. It

includes, but is not limted to, an agency order of adoption, bulletin,

directive, policy statenent, interpretive statenent, quideline, letter,

memorandum rule, or de facto rule. "Issuance" does not include final

agency orders i ssued after an adj udi cati ve proceedi ng under Part |V of

this chapter, tax determ nati ons of precedential value issued by the

departnent of revenue, docunents entitled "technical assistance

docunent," nedi cal coverage deci sions, tariffs, or permts.

(11)(a) "License" means a franchise, permt, certification,
approval, registration, charter, or simlar form of authorization
required by | aw, but does not include (i) a license required solely for
revenue purposes, or (ii) a certification of an exclusive bargai ni ng
representative, or simlar status, under a coll ective bargai ni ng | aw or
simlar statute, or (iii) a license, franchise, or perm ssion for use
of trademarks, synbols, and simlar property owned or controll ed by the
agency.

p. 9 E2SHB 1032. SL
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(b) "Licensing” includes the agency process respecting the
i ssuance, deni al, revocation, suspension, or nodification of alicense.

((18))) (12)(a) "Order,” wthout further qualification, neans a
witten statement of particular applicability that finally determ nes
the legal rights, duties, privileges, imunities, or other |[egal
interests of a specific person or persons.

(b) "QOrder of adoption" neans the official witten statement by
whi ch an agency adopts, amends, or repeals a rule.

(((+1))) (13) "Party to agency proceedings,"” or "party" in a
context so indicating, neans:

(a) A person to whomthe agency action is specifically directed; or

(b) A person named as a party to the agency proceedi ng or allowed
to intervene or participate as a party in the agency proceedi ng.

(((+2))) (14) "Party to judicial review or civil enforcenent
proceedings,” or "party"” in a context so indicating, means:

(a) A person who files a petition for a judicial review or civil
enforcenent proceedi ng; or

(b) A person naned as a party in a judicial review or civil
enforcenent proceeding, or allowed to participate as a party in a
judicial review or civil enforcement proceeding.

((+3))) (15) “"Person” means any individual, partnership,
corporation, association, governnental subdivision or unit thereof, or
public or private organi zation or entity of any character, and i ncl udes
anot her agency.

((14))) (16) "Policy statenent” neans a witten description of the
current approach of an agency, entitled a policy statement by the
agency head or its designee, to inplementation of a statute or other
provi sion of |l aw, of a court decision, or of an agency order, including
where appropriate the agency’s current practice, procedure, or method
of action based upon that approach.

((35))) (17) "Rule” neans any ((ageney—order,—directive,—or

Lo : [ i cabiti a)the_violati . whi-ch-subi

E2SHB 1032. SL p. 10
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relati-onshi-ps,—or—fisecal—proecesses)).
((26))) (18) "Rules review conmittee” or "conmttee" neans the
joint administrative rules review committee created pursuant to RCW

34. 05. 610 ((for—the—purpese—of—seleetively—reviewng—existing—and
proposed—rul-es—of state—-ageneies)).

((+4)) (19) "Rul e maki ng” means the process for fornul ati on and
adoption of a rule.

((+8))) (20) "Service,"” except as otherwi se provided in this
chapter, neans posting in the United States mail, properly addressed,
post age prepai d, or personal service. Service by mail is conplete upon
deposit in the United States mail. Agencies may, by rule, authorize
service by electronic telefacsinile transm ssion, where copies are
mai | ed si nul t aneously, or by commercial parcel delivery conpany.

*Sec. 201 was vetoed. See nessage at end of chapter.

*Sec. 202. RCW 34.05.230 and 1996 ¢ 206 s 12 are each anended to
read as foll ows:

(1) ((H—the—adoption—of—+ules+snoetfeasibleandpractiecabler))
An _agency may file notice for the expedited adoption of rules in
accordance with the procedures set forth in this section for rules
neeting any one of the following criteria:

(a) The proposed rules relate only to internal governnental
operations that are not subject to violation by a person;

(b) The proposed rules adopt or incorporate by reference w thout
material change federal statutes or requlations, Wshington state
statutes, rules of other WAshington state agencies, shoreline master

p. 11 E2SHB 1032. SL
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prograns other than those prograns governing shorelines of state-w de

significance, or, as referenced by Washington state |law,_ national

consensus codes that generally establish industry standards, if the

mat eri al adopted or incorporated requl ates the sane subject matter and

conduct as the adopting or incorporating rule;

(c) The proposed rules only correct typographical errors, neke
address or nane changes, or clarify | anguage of a rule w thout changi ng

its effect;

(d) The <content of the proposed rules is explicitly and
specifically dictated by statute;

(e) The proposed rules have been the subject of negotiated rule
making, pilot rule meking, or sone other process that involved

substantial participation by interested parties before the devel opnent

of the proposed rule; or

(f) The proposed rule is being anended after a review under RCW
34.05.328 or section 210 of this act.

(2) The expedited rul e-nmaki ng process nust followthe requirenents
for rule making set forth in RCW34.05. 320, except that the agency is

not required to prepare a small business econom c inpact statenent

under RCW_ 19. 85. 025, a statenent indicating whether the rule

constitutes a si gni fi cant | eqgi sl ative rul e under RCW

34.05.328(5)(c)(iii), or asignificant |leqgislative rule analysis under

RCW 34. 05. 328. An _agency is not required to prepare statenents of

i nquiry under RCW 34.05.310 or conduct a hearing for the expedited

adoption of rules. The notice for the expedited adopti on of rul es nust

contain a statenent in at least ten-point type, that is substantially

in the follow ng form

NOTI CE

THS RULE |S BEING PROPOSED TO BE ADCOPTED USI NG AN
EXPEDI TED RULE- MAKI NG PROCESS THAT W LL ELI M NATE THE NEED FOR
THE AGENCY TO HOLD PUBLI C HEARI NGS, PREPARE A SNVALL BUSI NESS
ECONOM C | MPACT STATEMENT, OR PROVI DE RESPONSES TO THE CRI TERI A
FOR A SI GNI FI CANT LEGQ SLATIVE RULE. | F YOU OBJECT TO TH S RULE
BEI NG ADOPTED USI NG THE EXPEDI TED RULE- MAKI NG PROCESS, YOU MJUST
EXPRESS YOUR OBJECTIONS IN WRITING AND THEY MJUST BE SENT TO
(I NSERT NAME AND ADDRESS) AND RECEI VED BY (I NSERT DATE)

E2SHB 1032. SL p. 12
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(3) The agency shall send a copy of the notice of the proposed
expedited rule making to any person who has requested notification of
proposal s for the expedited adoption of rules or of agency rul e nmaki ng,
as well as the joint admnistrative rules review commttee, wthin
three days after its publication in the Washington State Register. An
agency may charge for the actual cost of providing a requesting party
mai | ed copies of these notices. The notice of the proposed expedited
rul e maki ng must be preceded by a statenent substantially in the form
provided in subsection (2) of this section. The notice nust also
i ncl ude an expl anation of the reasons the agency believes the expedited
adoption of the rule is appropriate.

(4) The code reviser shall publish the text of all rules proposed
for expedited adoption along with the notice required in this section
in a separate section of the WAashington State Register. Once the text
of the proposed rules has been published in the Washington State
Regi ster, the only changes that an agency may make in the text of these
proposed rul es before their final adoption are to correct typographical
errors.

(5) Any person may file a witten objection to the expedited
adoption of a rule. The objection nust be filed with the agency rules
coordinator wthin forty-five days after the notice of the proposed
expedited rule making has been published in the WAshington State
Regi ster. A person who has filed a witten objection to the expedited
adoption of a rule may wi thdraw the objection.

(6) If no witten objections to the expedited adoption of a rule
are filed with the agency within forty-five days after the notice of

proposed expedited rule making is published, or if all objections that

have been filed are withdrawn by the persons filing the objections, the

agency may enter an order adopting the rule without further notice or

a public hearing. The order nmust be published in the nanner required

by this chapter for any other agency order adopting, anending, or

repealing a rule.

(7) If awitten notice of objection to the expedited adoption of
the rule is tinely filed with the agency and is not wthdrawn, the

notice of proposed expedited rule maki ng published under this section

is considered a statenent of inquiry for the purposes of RCW34. 05. 310,

and the agency may initiate further rule adoption proceedings in

accordance with this chapter

p. 13 E2SHB 1032. SL
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(8) Subsections (1) through (8) of this section expire on Decenber
31, 2000.

(9) An agency is encouraged to advise the public of its current
opi ni ons, approaches, and likely courses of action by neans of
( (i pt-erpretive—or—poli-ecy—statenents——Current—i-nt-erpretive—and—poliey
statenents)) issuances. Unl ess adopted under Part 111 of this chapter
or exenpted under the definition of de facto rule as defined in RCW

34. 05. 010, these issuances are advisory only. ((Fo—better—inform-and

%)) (10) A person may petition an agency ((requesting—the
conversi-on—of—i-nterpretive-and-policystatenents—into—rules)) to adopt

an i ssuance as a rule. Upon subm ssion, the agency shall notify the
joint adm nistrative rules review conm ttee of the petition. A person
may petition an agency requesting the repeal or wthdrawal of an
interpretive or policy statement. Wthin sixty days after subm ssion
of ((a)) either type of petition, the agency shall either deny the
petition in witing, stating its reasons for the denial, or initiate
rul e- maki ng proceedi ngs in accordance with this chapter.

((£3y)) (11) Each agency shall maintain a roster of interested
persons, consisting of persons who have requested in witing to be
notified of all interpretive and policy statenents issued by that
agency. Each agency shall wupdate the roster once each year and
elimnate persons who do not indicate a desire to continue on the
roster. Wenever an agency i ssues an interpretive or policy statenent,
it shall send a copy of the statenent to each person listed on the
roster. The agency may charge a nomnal fee to the interested person
for this service.

((4))) (12) Whenever an agency issues an interpretive or policy
statenent, it shall submt to the code reviser for publication in the
Washi ngton State Regi ster a statenent describing the subject matter of
the interpretive or policy statenment, and listing the person at the
agency fromwhoma copy of the interpretive or policy statenent may be
obt ai ned.

*Sec. 202 was partially vetoed. See nessage at end of chapter.

*NEWSECTIOQ\L Sec. 203. A new section is added to chapter 34.05
RCW under the subchapter heading "Part 111" to read as foll ows:

E2SHB 1032. SL p. 14
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In lieu of regular mail, an agency may send the contents of any
notice pertaining to rule making required under this chapter by
electronic mail or facsimile mail if requested in witing by the person
entitled to receive the noti ce.

*Sec. 203 was vetoed. See nessage at end of chapter.

*Sec. 204. RCW34.05. 325 and 1995 ¢ 403 s 304 are each amended to
read as foll ows:

(1) The agency shall make a good faith effort to insure that the
information on the proposed rul e published pursuant to RCW 34. 05. 320
accurately reflects the rul e to be presented and consi dered at the oral
hearing on the rule. Witten comment about a proposed rul e, including
supporting data, shall be accepted by an agency if received no |ater
than the time and date specified in the notice, or such later tinme and
dat e established at the rul e-maki ng heari ng.

(2) The agency shall provide an opportunity for oral conment to be
recei ved by the agency in a rul e-maki ng heari ng.

(3) If the agency possesses equipnent capable of receiving
electronic mail, telefacsimle transm ssions, or recorded tel ephonic
communi cations, the agency ((#may)) shall provide in its notice of
hearing filed under RCW 34. 05. 320 that interested parti es may conment
on proposed rul es by these nmeans. |If the agency ((eheeses)) is able to
recei ve conments by these means, the notice of hearing shall provide
instructions for making such conments, including, but not linmted to,
appropri ate tel ephone nunbers to be used; the date and time by which
comrent s nust be received; required methods to verify the recei pt and
authenticity of the comments; and any limtations on the nunber of
pages for tel efacsimle transm ssion or el ectroni c mail conments and on
the mnutes of tape recorded comments. The agency shall accept
comments received by these means for inclusion in the ((eoffieial
reecord)) rule-making file established under RCW 34.05.370 if the
comments are made in accordance with the agency’s instructions.

(4) The agency head, a member of the agency head, or a presiding
of fi cer desi gnated by the agency head shall preside at the rul e- maki ng
heari ng. Rul e- maki ng heari ngs shall be open to the public. The agency
shall cause a record to be made of the hearing by stenographic,
mechani cal, or el ectroni c means. Unl ess the agency head presides or is
present at substantially all the hearings, the presiding official shall
prepare a menorandum for consi deration by the agency head, sunmari zi ng
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the contents of the presentations made at the rul e-maki ng hearing. The
summari zi ng menorandumi s a publ i c document and shall be made avail abl e
to any person in accordance with chapter 42. 17 RCW

(5) Rul e- maki ng hearings are | egi slative in character and shall be
reasonabl y conducted by the presiding official to afford interested
persons the opportunity to present conment. Rul e- maki ng heari ngs may
be continued to a later tinme and place established on the record
wi t hout publication of further notice under RCW 34. 05. 320.

(6)(a) Before it files an adopted rule with the code reviser, an
agency shall prepare a conci se expl anatory statement of the rule:

(i) ldentifying the agency’s reasons for adopting the rule;

(ii) Describing differences between the text of the proposed rule
as published in the regi ster and the text of the rul e as adopt ed, other
than edi ting changes, stating the reasons for differences; and

(iii) Summarizing all coments received regarding the proposed
rule, and responding to the comments by category or subject matter,
indicating how the final rule reflects agency consideration of the
comrents, or why it fails to do so.

(b) The agency shall provide the conci se expl anatory statenment to
any person upon request or from whom t he agency recei ved coment.

*Sec. 204 was vetoed. See nessage at end of chapter.

*Sec. 205. RCW34.05. 328 and 1995 c¢ 403 s 201 are each amended to
read as fol |l ows:

(1) Before adopting a rule described in subsection (5) of this
section, an agency shall:

(a) dearly state in detail the general goals and specific
obj ectives of the statute that the rul e inplements;

(b) Deternmine that the rule is needed to achi eve t he general goal s
and specific objectives stated under (a) of this subsection, and
anal yze alternatives to rule making and the consequences of not
adopting the rul e;

(c) Determ ne that the probabl e benefits of the rule are greater
than its probabl e costs, taking into account both the qualitative and
quantitative benefits and costs and the specific directives of the
st at ut e bei ng i npl ement ed;

(d) Determine, after considering alternative versions of the rule
and the anal ysis required under (b) and (c) of this subsection, that
the rule being adopted is the |east burdensone alternative for those

E2SHB 1032. SL p. 16
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required to conply with it that wll achieve the general goals and
speci fi c objectives stated under (a) of this subsection;

(e) Deternmine that the rule does not require those to whom it
appl i es to take an action that viol ates requi rements of anot her federal
or state | aw

(f) Determine that the rule does not inpose nore stringent
performance requirements on private entities than on public entities
unl ess required to do so by federal or state |aw

(g) Determine if the rule differs from any federal regul ation or
statute applicable to the same activity or subject matter and, if so,
determine that the difference is justified by the foll ow ng:

(i) A state statute that explicitly allows the agency to differ
from federal standards; or

(ii) Substantial evidence that the difference is necessary to
achi eve the general goal s and speci fic objectives stated under (a) of
this subsection; and

(h) Coordinate the rule, to the maxi num extent practicable, wth
ot her federal, state, and | ocal | aws applicabl e to the sane activity or
subj ect matter.

(2) In making its determ nations pursuant to subsection (1)(b)
through (g) of this section, the agency shall place in the rul e-maki ng
fil e document ati on of sufficient quantity and quality so as to persuade
a reasonabl e person that the determi nations are justified.

(3) Before adopting rules described in subsection (5) of this
section, an agency shall place in the rule-making file a rule
inpl ementation plan for rules filed under each adopting order. The
pl an shall describe how t he agency intends to:

(a) 1nplenment and enforce the rule, including a description of the
resources the agency intends to use;

(b) I nform and educate affected persons about the rule;

(c) Pronpte and assi st voluntary conpliance; and

(d) Eval uat e whet her t he rul e achi eves t he purpose for which it was
adopted, including, to the maxi num extent practicable, the use of
interim mlestones to assess progress and the use of objectively
nmeasur abl e out cones.

(4) After adopting a rule described in subsection (5) of this
section regulating the same activity or subject matter as another
provision of federal or state |law, an agency shall do all of the
fol | owi ng:

p. 17 E2SHB 1032. SL
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(a) Provide to the ((business—assistance—center)) departnent of

comunity, trade, and econom c devel opnent a list citing by reference
the other federal and state |aws that regul ate the same activity or
subj ect matter;

(b) Coordi nat e i npl ement ati on and enforcement of the rule with the
other federal and state entities regulating the same activity or
subject matter by making every effort to do one or nore of the
fol | owi ng:

(i) Deferring to the other entity;

(ii) Designating a | ead agency; or

(iii) Entering into an agreenent with the ot her entities specifying
how the agency and entities wll coordinate inplementation and
enf or cenent .

If the agency is unable to conply with this subsection (4)(b), the
agency shall report to the legislature pursuant to (c) of this
subsecti on;

(c) Report to the joint adm nistrative rules review conmttee:

(i) The exi stence of any overl ap or duplication of other federal or
state laws, any differences from federal |aw, and any known overl ap,
duplication, or conflict with |ocal |aws; and

(ii) Make reconmendati ons for any | egi sl ati on t hat may be necessary
to elimnate or nitigate any adverse effects of such overlap,
duplication, or difference.

(5)(a) Except as provided in (b) of this subsection, this section
applies to:

(i) Significant |egislative rules of the departnents of ecol ogy,
| abor and industries, health, revenue, social and health services, and
natural resources, the enployment security department, the forest
practi ces board, the office of the insurance conm ssioner, and to the
l egi slative rules of the departnent of fish and wildlife inplenmenting
chapter 75.20 RCW and

(ii) Any rule of any agency, if this section is voluntarily made
appl i cabl e to the rul e by the agency, or is made applicable to the rul e
by a majority vote of the joint adm nistrative rules review conm ttee
within ((ferty-five)) ninety days of receiving the notice of proposed
rul e maki ng under RCW 34. 05. 320.

(b) This section does not apply to:

(i) Emergency rul es adopted under RCW 34. 05. 350;

E2SHB 1032. SL p. 18
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(ii) Rules relating only to internal governmental operations that
are not subject to violation by a nongovernment party;

(iii) Rul es adopting or incorporating by reference wi thout materi al
change federal statutes or regul ations, Wishington state statutes,
rul es of other Washington state agencies, shoreline master prograns
other than those programs governing shorelines of state-w de
significance, or, as referenced by Wishington state [|aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the same subj ect matter and
conduct as the adopting or incorporating rule;

(iv) Rules that only correct typographical errors, make address or
nanme changes, or clarify |anguage of a rule w thout changing its
effect;

(v) Rules the content of which is explicitly and specifically
dictated by statute; ((ef))

(vi) Rules that set or adjust fees or rates pursuant to | egislative
standards; or

(vii) Rules of the department of social and health services
relating only to client nedical or financial eligibility and rul es

concerning liability for care of dependents.

(c) For purposes of this subsection:

(i) A "procedural rule” is a rule that adopts, anends, or repeal s
(A) any procedure, practice, or requirement relating to any agency
hearings; (B) any filing or related process requirenent for making
application to an agency for a license or permit; or (C) any policy
statement pertaining to the consistent internal operations of an
agency.

(ii) An "interpretive rule” is a rule, the violation of which does
not subject a person to a penalty or sanction, that sets forth the
agency s interpretation of statutory provisions it adm nisters.

(iii) A "significant legislative rule" is a rule other than a
procedural or interpretive rule that (A) adopts substantive provi si ons
of |aw pursuant to del egated | egislative authority, the violation of
whi ch subjects a violator of such rule to a penalty or sanction; (B)
establ i shes, alters, or revokes any qualification or standard for the
i ssuance, suspension, or revocation of a license or permt; or (Q
adopts a new, or makes significant amendnents to, a policy or
regul atory program

p. 19 E2SHB 1032. SL
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(d) In the notice of proposed rul e maki ng under RCW 34. 05. 320, an
agency shall state whether this section applies to the proposed rul e
pursuant to (a)(i) of this subsection, or if the agency will apply this
section voluntarily.

(6) By January 31, 1996, and by January 31st of each even- nunbered
year thereafter, the office of financial management, after consulting
with state agencies, counties, and cities, and business, |abor, and
envi ronnent al organi zations, shall report to the governor and the
legi slature regarding the effects of this section on the regul atory
systemin this state. The report shall docunent:

(a) The rules proposed to which this section applied and to the
extent possible, how conpliance with this section affected the
substance of the rule, if any, that the agency ulti matel y adopted;

(b) The costs incurred by state agencies in conplying with this
section;

(c) Any legal action maintai ned based upon the all eged fail ure of
any agency to conply with this section, the costs to the state of such
action, and the result;

(d) The extent to which this section has adversely affected the
capacity of agencies to fulfill their I|egislatively prescribed m ssion;

(e) The extent to which this section has i nproved t he acceptability
of state rules to those regul ated; and

(f) Any other information considered by the office of financial
management to be useful in evaluating the effect of this section.

*Sec. 205 was vetoed. See nessage at end of chapter.

NEW SECTION. Sec. 206. A new section is added to chapter 34.05
RCW under the subchapter heading "Part Il11" to read as foll ows:

Each state agency shall prepare a sem annual agenda for rul es under
devel opnent. The agency shall file the agenda with the code reviser
for publication in the state register not l|later than January 31st and
July 31st of each year. Not later than three days after its
publication in the state register, the agency shall send a copy of the
agenda to each person who has requested receipt of a copy of the
agenda. The agency shall also submt the agenda to the director of
financi al managenent, the rules review conmttee, and any other state
agency that may reasonably be expected to have an interest in the
subject of rules that will be devel oped.

E2SHB 1032. SL p. 20
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*Sec. 207. RCW 34.05.350 and 1994 ¢ 249 s 3 are each amended to
read as foll ows:

(1) If an agency for good cause finds:

(a) That inmediate adoption, amendnment, or repeal of a rule is
necessary for the preservation of the public health, safety, or general
wel fare, and that observing the time requirements of notice and
opportunity to comment upon adoption of a permanent rule would be
contrary to the public interest; or

(b) That state or federal |aw or federal rule or a federal deadline
for state receipt of federal funds requires inmmediate adoption of a
rul e,
the agency may di spense with those requirements and adopt, amend, or

repeal the rule on an energency basis. ((Fhe—ageneys—Finding—and-a

. -y . . i i hall—bei :
iA)) The order for adoption of the emergency rule or amendnent filed
with the office of the code reviser under RCW 34. 05. 380 and with the
rul es review conmittee nust contain the governor’s si gnature approvi ng
the adoption of the emergency rul e or anmendment if i mredi ate adoption
is found necessary for the preservation of the general welfare. In
that case, the governor shall also include a statement expl ai ni ng why
the rule is necessary for that reason. For all other emergency rules,
the order of adoption nust contain the agency’s finding and a conci se
statement of the reasons for its finding.

(2) An energency rul e adopt ed under this section takes effect upon
filing with the code reviser, unless a later date is specified in the
order of adoption, and may not remain in effect for |onger than one
hundred twenty days after filing. Identical or substantially simlar
emergency rul es may not be adopted in sequence unl ess conditions have
changed or the agency has filed notice of its intent to adopt the rule
as a permanent rule, and is actively undertaking the appropriate
procedures to adopt the rule as a permanent rule. This section does
not relieve any agency fromconpliance with any lawrequiring that its
permanent rul es be approved by desi gnat ed persons or bodi es before t hey
becone effective.

(3) Wthin seven days after the rule is adopted, any person may
petition the governor requesting the i nmedi at e repeal of a rul e adopt ed
on an enmergency basis by any department listed in RCW 43.17.010.
Wthin seven days after subm ssion of the petition, the governor shall
ei ther deny the petition in witing, stating his or her reasons for the
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deni al, or order the inmediate repeal of the rule. In ruling on the
petition, the governor shall consider only whether the conditions in
subsection (1) of this section were met such that adoption of the rul e
on an energency basi s was necessary. |f the governor orders the repeal
of the emergency rul e, any sanction i nposed based on that rul e is void.
Thi s subsection shall not be construed to prohibit adoption of any rul e
as a permanent rul e.

( ((4)—n—-adopting—an—energency—Frul-e,—the—ageney—shall—conply—wth

. e+ i : . [ . : . il
to—-do—-so-))

*Sec. 207 was vetoed. See nessage at end of chapter.

Sec. 208. RCW 34.05.354 and 1995 c 403 s 701 are each anended to
read as foll ows:

(1) Not later than ((June—306th)) April 1st or October 1st of each
year, each agency shall submt to the code reviser, according to
procedures and tinme |ines established by the code reviser, rules that
it determnes should be repealed by the expedited repeal procedures
provided for in this section. An agency shall file a copy of a
preproposal notice of inquiry, as provided in RCW 34.05.310(1), that
identifies the rule as one that is proposed for expedited repeal.

(2) An agency nmay propose the expedited repeal of rul es neeting one
or nore of the followng criteria:

(a) The statute on which the rule is based has been repeal ed and
has not been repl aced by another statute providing statutory authority
for the rule;

(b) The statute on which the rule is based has been decl ared
unconstitutional by a court wth jurisdiction, there is a final
j udgnent and no statute has been enacted to replace the
unconstitutional statute;

(c) The rule is no longer necessary because of changed
ci rcunst ances; or

(d) Oher rules of the agency or of another agency govern the sane
activity as the rule, making the rule redundant.

(3) The agency shall also send a copy of the preproposal notice of
inquiry to any person who has requested notification of copies of
proposal s for the expedited repeal of rules or of agency rule naking.
The preproposal notice of inquiry shall include a statenent that any
person who objects to the repeal of the rule nust file a witten
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objectionto the repeal within thirty days after the preproposal notice
of inquiry is published. The notice of inquiry shall also include an
expl anation of the reasons the agency believes the expedited repeal of
the rule is appropriate.

(4) The code reviser shall publish all rules proposed for expedited
repeal in a separate section of a regular edition of the Wshington
state register or in a special edition of the W shington state
register. The publication shall be not |ater than ((Juy)) May 31st or
Novenber 30th of each year, or in the first register published after
t hat date.

(5) Any person may file a witten objection to the expedited repeal
of arule. The notice shall be filed with the agency rul es coordi nator
within thirty days after the notice of inquiry has been published in
the Washington state register. The witten objection need not state
any reason for objecting to the expedited repeal of the rule.

(6) If nowitten objections to the expedited repeal of arule are
filed wwth the agency within thirty days after the preproposal notice
of inquiry is published, the agency may enter an order repealing the
rule without further notice or an opportunity for a public hearing.
The order shall be published in the manner required by this chapter for
any ot her order of the agency adopting, anmending, or repealing a rule.
If a witten objection to the expedited repeal of the rule is filed
with the agency within thirty days after the notice of inquiry has been
publ i shed, the preproposal notice of inquiry published pursuant to this
section shall be considered a preproposal notice of inquiry for the
pur poses of RCW 34.05.310(1) and the agency may initiate rule adoption
proceedi ngs in accordance with the provisions of this chapter.

NEW SECTI ON..  Sec. 209. The legislature finds that rules existing
as of the effective date of this act may be unclear or difficult to
understand; witten or being inplenented in a way t hat does not conform
with the intent of the | egislature as expressed by the statute that the
rule inplenments; duplicative of, inconsistent wth, or inconflict with
other state, federal, or local rules or statutes; excessively costly or
outdated in the nethods prescribed, unaut hori zed because the
aut hori zing statute has since been repealed or anended; or no |onger
necessary to neet the purposes of the statute that it inplenents. The
| egislature further finds that the review of existing rules is a
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critical undertaking that is necessary to address these and other
defi ci enci es.

The | egi sl at ure acknow edges t he speci al nature of the rel ationship
between the legislative and executive branches of governnent, the
cooperation between both of which is essential to the just and
efficient admnistration of the laws of this state.

The | egi sl ature further acknow edges t he governor’ s Executive O der
97-02, which provides for executive review of existing rules of
agenci es the heads of which are appointed by and serve at the pleasure
of the governor. The |egislature encourages not only these but al
agencies to establish a formal and expeditious process for the review
of existing rules in consideration of the aforenentioned deficiencies
in the rules of all state agencies and their interactions with each
ot her .

*NEWSECTIQ\L.  Sec. 210. A new section is added to chapter 34.05
RCW under the subchapter heading "Part 111" to read as foll ows:

(1) No rul e, adopted by any agency after the effective date of this
act, is effective for nore than seven years after the rule is adopted,
unless the rule has been reviewed under the procedure in this
subsection. An agency shall review a rule to eval uate:

(a) Achi evenent of the goal s and obj ectives of the rule;

(b) Technol ogi cal changes that inpact the inplementation of or
conpliance with the rule;

(c) Controversy surrounding the inplenentation or enforcenent of
the rule, stating the nature of the controversy;

(d) The out come of any court chal l enges to the validity of the rule
or its authority to draft the rule;

(e) Actual costs or changes undergone by the regul ated conmmunity;
and

(f) Laws or other rul es passed since the rul e vas adopted that are
in conflict, inpact its inplenmentation, or render the rul e obsol ete.

The agency shall place in a rules review file documentation
sufficient to show that the agency conducted the review under this
secti on.

(2) Those rules certified to the Ilegislature by the governor to
have under gone executive rul es review by July 31, 2001, are subject to
revi ew under subsection (1) of this section beginning July 31, 2001,
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and may be effective for no nore than seven years after that date
unl ess so revi eved.

*Sec. 210 was vetoed. See nessage at end of chapter

Sec. 211. RCW 82.32.410 and 1991 ¢ 330 s 2 are each anended to
read as foll ows:

(1) The director may designate certain witten determ nations as
pr ecedents.

(a) By rule adopted pursuant to chapter 34.05 RCW the director
shall adopt criteria which he or she shall use to decide whether a
determ nation is precedential. These criteria shall include, but not
be limted to, whether the determnation clarifies an wunsettled
interpretation of Title 82 RCWor where the determ nation nodifies or
clarifies an earlier interpretation.

(b) Witten determ nati ons desi gnated as precedents by the director
shall be indexed by subject matter. The determ nations and indexes
shal | be nade avail able for public inspection and shall be published by
t he departnent.

(c) The departnent shall disclose any witten determ nation upon
which it relies to support any assessnent of tax, interest, or penalty
agai nst such taxpayer, after making the deletions provided by
subsection (2) of this section.

(2) Before making a witten determnation available for public
i nspection under subsection (1) of this section, the departnent shal
del et e:

(a) The nanes, addresses, and other identifying details of the
person to whomthe witten determ nation pertains and of anot her person
identified in the witten determ nation; and

(b) Information the disclosure of which is specifically prohibited
by any statute applicable to the departnent of revenue, and the
departnent may al so delete other information exenpted from di scl osure
by chapter 42.17 RCWor any other statute applicable to the departnent
of revenue.

Sec. 212. RCW19.85.025 and 1995 c 403 s 401 are each anended to
read as foll ows:

(1) Unl ess an agency receives a witten objection to the expedited
repeal of a rule, this chapter does not apply to a rule proposed for
expedited repeal pursuant to RCW 34.05.354. If an agency receives a
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witten objection to expedited repeal of the rule, this chapter applies
to the rul e-maki ng proceedi ng.

(2) This chapter does not apply to a rule proposed for expedited
adoption wunder RCW 34.05.230 (1) through (8), unless a witten
objection is tinely filed with the agency and the objection is not
Wi t hdr awn.

(3) This chapter does not apply to the adoption of a rul e descri bed
in RCW 34. 05.310(4).

((3))) (4) An agency is not required to prepare a separate snal
busi ness econom c i npact statenent under RCW19.85.040 if it prepared
an anal ysi s under RCW 34. 05. 328 that neets the requirenents of a small
busi ness econom c i npact statenent, and if the agency reduced the costs
i nposed by the rule on small business to the extent required by RCW
19.85.030(3). The portion of the analysis that neets the requirenents
of RCW 19.85.040 shall be filed with the code reviser and provided to
any person requesting it in lieu of a separate small business econom c
I npact statenent.

NEW SECTI ON. Sec. 213. (1) The legislature finds that there are
state rules on the sane subj ect adopted by nore than one state agency.
The legislature further finds that this situation places an undue
hardship on those regulated by rules issued by nore than one state
agency on the sanme subject since the regulated individuals nust
determ ne what the conbi ned requirenments of the rules fromthe multiple
agencies are and how to conply with the requirenents of one agency
wi thout violating the requirenents of another agency.

(2) The governor or his or her designee shall present to the
| egislature a plan for the design and i npl enentati on of a pil ot project
on a single subject for the consolidation of all rules adopted by any
state agency that regulate that sane activity or subject matter. The
goal of the pilot project is to consolidate these rules into one rule
or set of rules that wll be the sole and conclusive source of al
regul ation affecting that activity or subject matter.

The governor or his or her designee shall present the plan for the
pilot project to the legislature no |ater than Novenber 30, 1997.

PART |11
JUDI Cl AL REVI EW
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*Sec. 301. RCW34.05.570 and 1995 ¢ 403 s 802 are each amended to
read as foll ows:

(1) Generally. Except to the extent that this chapter or another
statute provi des ot herw se:

(a) Except as provided in subsection (2) of this section, the
burden of denpnstrating the invalidity of agency action is on the party
asserting invalidity;

(b) The validity of agency action shall be determ ned i n accordance
with the standards of review provided in this section, as applied to
the agency action at the time it was taken;

(c) The court shall make a separate and distinct ruling on each
mat eri al issue on which the court’s decision is based;, and

(d) The court shall grant relief only if it determ nes that a
person seeking judicial relief has been substanti ally prejudi ced by the
action conpl ai ned of.

(2) Review of rules. (a) A rule may be reviewed by petition for
decl aratory judgment filed pursuant to this subsection or in the
context of any other review proceeding under this section. In an
action chall enging the validity of a rule, the agency shall be made a
party to the proceedi ng.

(b) The validity of any rul e may be determ ned upon petition for a
decl aratory judgnent addressed to the superior court of Thurston
county, when it appears that the rule, or its threatened application,
interferes with or inpairs or inmediately threatens to interfere with
or inpair the legal rights or privileges of the petitioner. Wen the
validity of a rule is challenged, after the petitioner has identified

the defects in the rule, the burden of going forward with t he evi dence

is _on the agency. The decl aratory judgment order may be entered

whet her or not the petitioner has first requested the agency to pass
upon the validity of the rule in question.

(c) In a proceeding involving review of a rule, the court shall
declare the rule invalid only if it finds that: The rul e viol ates
constitutional provisions; the rule exceeds the statutory authority of
the agency; the rule was adopted w thout conpliance with statutory
rul e- maki ng procedures; or the rule is arbitrary and capri ci ous.

(3) Revi ew of agency orders in adj udi cative proceedi ngs. The court
shall grant relief froman agency order in an adjudicative proceedi ng
only if it determ nes that:
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(a) The order, or the statute or rule on which the order is based,
is in violation of constitutional provisions onits face or as appli ed;

(b) The order is outside the statutory authority or jurisdiction of
t he agency conferred by any provision of |aw

(c) The agency has engaged i n unl awful procedure or deci si on- maki ng
process, or has failed to foll ow a prescri bed procedure;

(d) The agency has erroneously interpreted or applied the |aw

(e) The order is not supported by evidence that is substantial when
viewed in light of the whole record before the court, which includes
the agency record for judicial review supplenented by any additional
evi dence received by the court under this chapter;

(f) The agency has not decided all issues requiring resol ution by
t he agency;

(g) A notion for disqualification under RCW34. 05. 425 or 34. 12. 050
was made and was i nproperly denied or, if no notion was made, facts are
shown to support the grant of such a notion that were not known and
were not reasonably discoverable by the challenging party at the
appropriate time for making such a notion;

(h) The order is inconsistent with a rule of the agency unl ess the
agency explains the inconsistency by stating facts and reasons to
dempnstrate a rational basis for inconsistency; ((er))

(i) The order is arbitrary or capricious; or

(j) The order is based on a de facto rule.

(4) Revi ew of other agency acti on.

(a) All agency action not revi ewabl e under subsection (2) or (3) of
this section shall be revi ewed under this subsection.

(b) A person whose rights are violated by an agency’s failure to
perform a duty that is required by law to be performed may file a
petition for review pursuant to RCW 34.05. 514, seeking an order
pursuant to this subsection requiring performance. W¢thin twenty days
after service of the petition for review, the agency shall file and
serve an answer to the petition, made in the same manner as an answer
to a conplaint in a civil action. The court may hear evidence,
pursuant to RCW 34. 05. 562, on material issues of fact raised by the
petition and answer.

(c) Relief for persons aggrieved by the performance of an agency
action, including the exercise of discretion, or an action under (b) of
this subsection can be granted only if the court determ nes that the
action is:

E2SHB 1032. SL p. 28



0O ~N O Ol WDN B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

30
31
32
33
34
35
36
37

(i) Unconstitutional;

(ii) Qutside the statutory authority of the agency or the authority
conferred by a provision of |aw

(iii) Arbitrary or capricious; ((ef))

(iv) Taken by persons who were not properly constituted as agency
officials lawfully entitled to take such action;_or

(v) Based on a de facto rule.

*Sec. 301 was vetoed. See nessage at end of chapter.

Sec. 302. RCW 34.05.534 and 1995 c 403 s 803 are each anended to
read as foll ows:

A person may file a petition for judicial reviewunder this chapter
only after exhausting all admnistrative renedi es available within the
agency whose action is being chall enged, or avail able wi thin any ot her
agency authorized to exercise admnistrative review, except:

(1) A petitioner for judicial review of a rule need not have
participated in the rul e-making proceeding upon which that rule is
based, have petitioned for its amendnent or repeal, have petitioned the
joint admnistrative rules review conmttee for its review, or have

appeal ed a petition for anendnent or repeal to the governor;

(2) A petitioner for judicial review need not exhaust
adm nistrative renedies to the extent that this chapter or any other
statute states that exhaustion is not required; or

(3) The court may relieve a petitioner of the requirement to
exhaust any or all adm nistrative renedi es upon a show ng that:

(a) The renedi es woul d be patently inadequate;

(b) The exhaustion of renmedies would be futile; or

(c) The grave irreparable harm that would result from having to
exhaust admnistrative renedies wuld clearly outweigh the public
policy requiring exhaustion of adm nistrative renedies.

*Sec. 303. RCW 48. 04. 010 and 1990 1st ex.s. ¢ 3 s 1 are each
amended to read as fol | owns:

(1) The conmi ssioner may hol d a hearing for any purpose within the
scope of this code as he or she may deem necessary. The conm ssi oner
shall hold a hearing:

(a) If required by any provision of this code; or

(b) Won witten demand for a heari ng made by any person aggri eved
by any act, threatened act, or failure of the conm ssioner to act, if
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such failure is deemed an act under any provision of this code, or by
any report, pronul gation, or order of the conm ssioner other than an
order on a hearing of which such person was given actual notice or at
whi ch such person appeared as a party, or order pursuant to the order
on such heari ng.

(2) Any such demand for a hearing shall specify in what respects
such person is so aggri eved and the grounds to be relied upon as basi s
for the relief to be demanded at the heari ng.

(3) Unless a person aggrieved by a witten order of the
conm ssioner demands a hearing thereon w thin ninety days after
receiving notice of such order, or in the case of a licensee under
Title 48 RCWw thin ni nety days after the conm ssioner has mail ed the
order to the licensee at the npbst recent address shown in the
commi ssioner’s licensing records for the licensee, the right to such
hearing shall conclusively be deemed to have been wai ved.

(4) If a hearing is demanded by a |icensee whose |icense has been
tenporarily suspended pursuant to RCW48. 17. 540, t he conm ssi oner shall
hol d such hearing demanded within thirty days after receipt of the
demand or within thirty days of the effective date of a tenporary
I i cense suspension i ssued after such demand, unl ess post poned by nut ual
consent.

(5) A hearing held under this section nust be conducted by an
adm ni strative | awj udge unl ess t he per son demandi ng t he heari ng agr ees
inwiting to have an enpl oyee of the conm ssioner conduct the heari ng.

*Sec. 303 was vetoed. See nessage at end of chapter.

*Sec. 304. RCW 34.12.040 and 1981 ¢ 67 s 4 are each amended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, whenever
a state agency conducts a hearing which is not presided over by
officials of the agency who are to render the final decision, the
hearing shall be conducted by an adm nistrative |aw judge assigned
under this chapter. In assigning adm ni strative | aw judges, the chief
adm ni strative |aw judge shall wherever practical (({%))) (a) use
personnel having expertise in the field or subject matter of the
hearing, and (({2))) (b) assign adm nistrative |l aw judges primarily to
the hearings of particul ar agencies on a | ong-term basi s.

(2) _An enployee of the office of the insurance conm ssioner may
conduct a hearing as provided in ROW48. 04. 010(5).
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*Sec. 304 was vetoed. See nessage at end of chapter.

PART |V
LEG SLATI VE REVI EW

*Sec. 401. RCW 34.05. 630 and 1996 ¢ 318 s 4 are each amended to
read as foll ows:

(1) Al ((rul-es—requiredto-befiledpursuant—+to0-RCOW34-05-380,—and
energency—rul-es—adopt-ed—pursuant—to—ROW-34-05-350-)) issuances are
subj ect to selective review by the |egislature.

(2) ((AH—ageney—poliecy—-and-interpretive-statenents—are-subject—to
sel-ecti-ve—revi-ew-bythelegislature-

3))) If the rules reviewconmittee finds by a majority vote of its
nmenbers: (a) That an existing rule is not within the intent of the
legi slature as expressed by the statute ((which)) that the rule
inpl ements, (b) that the rul e has not been adopted in accordance with
all applicable provisions of law, or (c) that an agency issuance is
( (usi-ng—a—peliey—or—i-nterpretive—statenent—i-n—place—of)) a de facto
rule, the agency affected shall be notified of such finding and the
reasons therefor. Wthin thirty days of the receipt of the rules
reviewconmittee’s notice, the agency shall file notice of a hearing on
the rules review conmittee’s finding with the code reviser and mail
notice to all persons who have made tinmely request of the agency for
advance notice of its rul e-making proceedings as provided in RCW
34. 05. 320. The agency’s notice shall include the rules review
comittee’s findings and reasons therefor, and shall be published in
the Washington state register in accordance with the provisions of
chapter 34. 08 RCW

((4))) (3) The agency shall consider fully all witten and oral
submi ssions regarding (a) whether the rule in question is within the
intent of the |legislature as expressed by the statute ((whi€h)) that
the rule inplements, (b) whether the rule was adopted in accordance
with all applicable provisions of law, or (c) whet her ((the—-ageney—s
usi-ng—a—peoel-i-ey—or—i-nterpretive—statenent—i-n—place—of—a)) an agency

i ssuance is a de facto rule.
*Sec. 401 was vetoed. See nessage at end of chapter.

*Sec. 402. RCW 34. 05. 640 and 1996 ¢ 318 s 5 are each anended to
read as foll ows:
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(1) Wthin seven days of an agency hearing hel d after notification
of the agency by the rules review conm ttee pursuant to RCW 34. 05. 620
or 34.05.630, the affected agency shall notify the conmmttee of its
i nt ended action on a proposed or exi sting rul e or i ssuance to which t he

conmmi tt ee obj ect ed ( (oer—on—a—conmitteefi-nding—ofthe-agency' s—failure
to—adoept—rules)).

(2) If the rules review conmttee finds by a majority vote of its
nmenbers: (a) That the proposed or existing rule in question will not
be nodified, amended, w thdrawn, or repealed by the agency so as to
conformwith the intent of the legislature, (b) that an existing rule
was not adopted i n accordance with all applicabl e provi sions of |aw, or
(c) that the agency will not nodify or withdraw a de facto rule, or
repl ace ((the—poliey—or—interpretive—statenent)) it with a rule, the
rul es reviewconmttee may, within thirty days fromnotification by the
agency of its intended action, file with the code reviser notice of its
obj ections together with a conci se statenment of the reasons therefor.
Such notice and statenent shall al so be provided to the agency by the
rul es review committee.

(3) If the rules review conmttee makes an adverse finding
regarding an existing rule under subsection (2)(a) or (b) of this
section or a de facto rul e under subsection (2)(c) of this section, the
conmittee may, by a majority vote of its members, recommend suspension
of the rule. Wthin seven days of such vote the conmittee shall
transnit to the appropri ate standi ng conmittees of the | egi sl ature, the
governor, the code reviser, and the agency witten notice of its
obj ecti on and recommended suspensi on and t he conci se reasons t herefor.
Wthin thirty days of receipt of the notice, the governor shall
transmt to the conmmttee, the code reviser, and the agency witten
approval or disapproval of the recommended suspension. If the
suspension i s approved by the governor, it is effective fromthe date
of that approval and continues until ninety days after the expiration
of the next regul ar |egi sl ative session.

(4) The code reviser shall publish transmittals from the rul es
review conmittee or the governor issued pursuant to subsection (2) or
(3) of this section in the Washi ngton state regi ster and shall publish
inthe next suppl ement and conpil ati on of t he Washi ngt on Admi ni strative
Code a reference to the conmittee’s obj ection or reconmended suspensi on
and the governor’s action on it and to the issue of the Washi ngton
state register in which the full text thereof appears. If the
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transnittal relates to a de facto rule, the code reviser shall publish
the reference within the WAshi ngton State Regi ster and the WAshi ngton
Admini strative Code in _a location that addresses the npst rel evant
subj ect matter.

(5) The reference shall be renmpved from a rul e published in the
Washi ngt on Admi ni strative Code if a subsequent adj udi catory proceedi ng
determ nes that the rule is within the intent of the |egislature or was
adopted in accordance with all applicable |aws, whichever was the
obj ection of the rules review conmittee.

*Sec. 402 was vetoed. See nessage at end of chapter.

*Sec. 403. RCW 34.05. 655 and 1996 ¢ 318 s 7 are each amended to
read as fol |l ows:

(1) Any person may petition the rul es reviewconmittee for a review
of a proposed or existing rule or ((a—pelHey—oer—interpretive
statement)) other issuance. Wthin thirty days of the receipt of the
petition, the rules review comittee shall acknow edge recei pt of the
petition and describe any initial action taken. |If the rules review
conmittee rejects the petition, a witten statement of the reasons for
rej ection shall be included.

(2) A person may petition the rules review conmttee under
subsection (1) of this section requesting review of an existing rule
only if the person has petitioned the agency to amend or repeal the
rul e under RCW 34. 05. 330(1) and such petition was deni ed.

(3) A petition for review of a rul e under subsection (1) of this
section shall:

(a) ldentify with specificity the proposed or existing rule to be
revi eved;

(b) Identify the specific statute identified by the agency as
aut hori zing the rule, the specific statute which the rule interprets or
inpl ements, and, if applicable, the specific statute the department is
al l eged not to have followed in adopting the rule;

(c) State the reasons why the petitioner believes that the rule is
not within the intent of the |legislature, or that its adoption was not
or is not in accordance with | aw, and provi de documentation to support
t hese statenents;

(d) Identify any known judicial action regarding the rule or
statutes identified in the petition.
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A petition to review an exi sting rule shall al so i nclude a copy of
the agency’s denial of a petition to amend or repeal the rule issued
under RCW 34.05.330(1) and, if available, a copy of the governor’s
deni al issued under RCW 34. 05. 330(3).

(4) Apetition for revi ew of ((a-pelHey—or—interpretive-statenent))
an i ssuance ot her than a proposed or exi sting rul e under subsection (1)
of this section shall:

(a) ldentify the specific ((statement)) issuance to be revi ewed;

(b) ((+dentify—the—specitiec——statute—whi-ch—theruleinterprets—or
i-Aplements;-

€t€))) State the reasons why the petitioner believes that the
((statenent)) issuance neets the definition of a de facto rul e under

RCW 34. 05. 010 ((and—shoul-d—have—been—adeopted—according—to—the

procedures—of—this—chapter));
((d))) (c) Identify any known judicial action regarding the

((statenent)) issuance or statutes identified in the petition.

(5) Wthin ninety days of receipt of the petition, the rul es review
committee shall make a final decision on the rul e or other issuance for
which the petition for review was not previously rejected.

*Sec. 403 was vetoed. See nessage at end of chapter.

*Sec. 404. RCW34. 05. 660 and 1988 c¢ 288 s 606 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, it is the
express policy of the | egislature that establishment of procedures for
review of administrative rules by the |egislature and the notice of
obj ection required by RCW 34.05.630(2) and 34.05.640(2) in no way
serves to establish a presunption as to the legality or
constitutionality of a rule in any subsequent judicial proceedings
interpreting such rul es.

(2) If the joint adm nistrative rules review conmittee recomrends
to the governor that an existing rul e be suspended because it does not
conform with the intent of the legislature or was not adopted in
accordance with all applicable provisions of |aw, the reconmendation
establi shes a rebuttabl e presunption in a proceeding challenging the
validity of the rule that the rule is invalid. The burden of
denponstrating the validity of the rule is then on the adopting agency.

*Sec. 404 was vetoed. See nessage at end of chapter.
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PART V
FEES AND EXPENSES

*Sec. 501. RCWA4.84.340 and 1995 c¢ 403 s 902 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout RCW 4. 84. 340 t hrough 4. 84. 360.

(1) "Agency" means any state board, conm ssion, department,
institution of higher education, or officer, authorized by | awto make
rules or to conduct adjudicative proceedings, except those in the
l egi sl ati ve or judicial branches, the governor, or the attorney general
except to the extent otherw se required by | aw

(2) "Agency action” nmeans agency action as defined by chapter 34. 05
RCW

(3) "Fees and ot her expenses” includes the reasonabl e expenses of
expert wi tnesses, the reasonabl e cost of a study, anal ysis, engineering
report, test, or project that is found by the court to be necessary for
the preparation of the party’s case, and reasonabl e attorneys’ fees.
Reasonabl e attorneys’ fees shall be based on the prevailing market
rates for the kind and quality of services furnished, except that (a)
no expert wtness shall be conpensated at a rate in excess of the
hi ghest rates of conpensation for expert w tnesses paid by the state of
Washi ngton, and (b) attorneys’ fees shall not be awarded in excess of
one hundred fifty dollars per hour unl ess the court determ nes that an
increase in the cost of living or a special factor, such as the limted
availability of qualified attorneys for the proceedings involved,
justifies a higher fee.

(4) "Judicial review' neans ((a—judieci-al—review—as—defined—by
chapter—34-05RCEW) review of an agency action in the superior court
and courts of appeal .

(5) "Qualified party" means (a) an individual whose net worth did
not exceed ((oene)) two million dollars at the time the initial petition
for judicial reviewwas filed or (b) a sol e owner of an uni ncorpor at ed
busi ness, or a partnership, corporation, association, or organization
whose net worth did not exceed ((+ive)) seven nillion dollars at the
time the initial petition for judicial reviewwas filed, except that an
organi zati on described in section 501(c)(3) of the federal Internal
Revenue Code of 1954 as exenpt from taxation under section 501(a) of
the code and a cooperative associ ation as defined in section 15(a) of
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the Agricultural Mrketing Act (12 U S C. 1141J(a)), may be a party
regardless of the net worth of such organization or cooperative
associ at i on.

*Sec. 501 was vetoed. See nessage at end of chapter.

*Sec. 502. RCWA4.84. 350 and 1995 ¢ 403 s 903 are each amended to
read as foll ows:

(1) Except as otherw se specifically provided by statute, a court
shall award a qualified party that prevails in a judicial reviewof an
agency action fees and ot her expenses incurred in the judicial review,
i ncl udi ng reasonabl e attorneys’ fees, unl ess the court finds that ((the
ageney—acti-onwas—substanti-al-lyjustified-or—that)) circunstances nmake
an award grossly unjust. A qualified party shall be considered to have
prevailed if the qualified party obtai ned relief on a significant issue
t hat achi eves some benefit that the qualified party sought.

(2) The anmpunt awarded a qualified party under subsection (1) of
this section shall not exceed ((twenty-five)) fifty thousand doll ars
for the fees and ot her expenses incurred in superior court, and fifty
t housand dol l ars for the fees and ot her expenses incurred in each court
of appeal to a maxi num of seventy-five thousand dollars. Subsection
(1) of this section shall not apply unl ess all parties chall engi ng the
agency action are qualified parties. If two or nore qualified parties
join in an action, the award in total shall not exceed ((twenty—five))
fifty thousand dol |l ars in the superior court and fifty t housand dol |l ars
in each court of appeal to a maxi mum of seventy-five thousand dollars.
The court, in its discretion, may reduce the ampunt to be awarded
pursuant to subsection (1) of this section, or deny any award, to the
extent that a qualified party during the course of the proceedi ngs
engaged in conduct that unduly or unreasonably protracted the final
resol ution of the matter in controversy.

*Sec. 502 was vetoed. See nessage at end of chapter.

*Sec. 503. RCWA4.84.360 and 1995 ¢ 403 s 904 are each amended to
read as foll ows:

Fees and ot her expenses awarded under RCW 4. 84. 340 and 4. 84. 350
shall be paid by the agency over which the party prevails from
operating funds appropriated to t he agency within ((sixty—days)) thirty
days of the deci sion of a superior court or court of appeal. The fees
and ot her expenses nust be pai d from noneys appropriated to the agency
for adm nistration and support services and not out of noneys for
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program activities or service delivery if the operating budget or
budget not es separately desi gnat e adm ni strati on and support servi ces.
Agenci es paying fees and ot her expenses pursuant to RCW 4. 84. 340 and
4.84. 350 shall report all payments to the office of financial
management within five days of paying the fees and ot her expenses.
Fees and ot her expenses awarded by the court shall be subject to the
provi sions of chapter 39. 76 RCWand shal | be deened payabl e on t he dat e
the court announces the awvard.

*Sec. 503 was vetoed. See nessage at end of chapter

PART Vi
M SCELLANEQUS

Sec. 601. RCW42.17.260 and 1995 ¢ 397 s 11 and 1995 c 341 s 1 are
each reenacted and anmended to read as foll ows:

(1) Each agency, in accordance with published rules, shall nake
avai |l abl e for public inspection and copying all public records, unless
the record falls within the specific exenptions of subsection (6) of
this section, RCW42.17.310, 42.17. 315, or other statute which exenpts
or prohibits disclosure of specific information or records. To the
extent required to prevent an unreasonabl e i nvasi on of personal privacy
interests protected by RCW 42.17.310 and 42.17.315, an agency shal
delete identifying details in a manner consistent with RCW 42.17. 310
and 42.17. 315 when it nakes avail abl e or publishes any public record;
however, in each case, the justification for the deletion shall be
explained fully in witing.

(2) For informational purposes, each agency shall publish and
mai ntain a current list containing every |law, other than those listed
in this chapter, that the agency believes exenpts or prohibits
di scl osure of specific information or records of the agency. An
agency’s failure to list an exenption shall not affect the efficacy of
any exenption.

(3) Each | ocal agency shall maintain and nake avail able for public
inspection and copying a current index providing identifying
information as to the foll ow ng records i ssued, adopted, or pronul gated
after January 1, 1973:

(a) Final opinions, including concurring and di ssenting opinions,
as well as orders, nade in the adjudication of cases;
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(b) Those statenents of policy and interpretations of policy,
statute, and the Constitution which have been adopted by the agency;

(c) Admnistrative staff manuals and instructions to staff that
af fect a nenber of the public;

(d) Planning policies and goals, and interim and final planning
deci si ons;

(e) Factual staff reports and studies, factual consultant’s reports
and studies, scientific reports and studies, and any other factua
information derived fromtests, studies, reports, or surveys, whether
conducted by public enpl oyees or others; and

(f) Correspondence, and naterials referred to therein, by and with
the agency relating to any regulatory, supervisory, or enforcenent
responsibilities of the agency, whereby the agency determ nes, or
opi nes upon, or is asked to determ ne or opine upon, the rights of the
state, the public, a subdivision of state governnent, or of any private

party.
(4) A local agency need not nmamintain such an index, if to do so
woul d be unduly burdensone, but it shall in that event:

(a) Issue and publish a formal order specifying the reasons why and
the extent to which conpliance would unduly burden or interfere with
agency operations; and

(b) Make available for public inspection and copying all indexes
mai nt ai ned for agency use.
(5) Each state agency shall, by rule, establish and inplenent a

systemof indexing for the identification and | ocation of the follow ng
records:

(a) Al records issued before July 1, 1990, for which the agency
has mai ntai ned an i ndex;

(b) Final orders entered after June 30, 1990, that are issued in
adj udi cative proceedings as defined in RCW 34.05.010((3)-)) and that
contain an anal ysis or deci sion of substantial inportance to the agency
in carrying out its duties;

(c) Declaratory orders entered after June 30, 1990, that are i ssued
pursuant to RCW 34.05.240 and that contain an analysis or decision of
substantial inportance to the agency in carrying out its duties;

(d) Interpretive statenents as defined in RCW34.05.010((£8))) that
were entered after June 30, 1990; and

(e) Policy statenents as defined in RCW34. 05. 010( (%4))) that were
entered after June 30, 1990.
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Rul es establishing systens of indexing shall include, but not be
limted to, requirenents for the form and content of the index, its
| ocation and availability to the public, and the schedul e for revising
or updating the i ndex. State agencies that have nmai ntai ned i ndexes for
records i ssued before July 1, 1990, shall continue to nmake such i ndexes
avai l able for public inspection and copying. Information in such
i ndexes may be incorporated into indexes prepared pursuant to this
subsecti on. State agencies may satisfy the requirements of this
subsection by maki ng avail able to the public i ndexes prepared by ot her
parties but actually used by the agency in its operations. State
agencies shall nmake indexes available for public inspection and
copying. State agencies nmay charge a fee to cover the actual costs of
provi di ng individual mailed copies of indexes.

(6) A public record may be relied on, used, or cited as precedent
by an agency agai nst a party other than an agency and it may be i nvoked
by the agency for any other purpose only if«

(a) I't has been indexed in an index available to the public; or

(b) Parties affected have tinely notice (actual or constructive) of
the terns thereof.

(7) Each agency shall establish, maintain, and nmake avail able for
public inspection and copying a statenent of the actual per page cost
or other costs, if any, that it charges for providing photocopies of
public records and a statenent of the factors and nanner used to
determ ne the actual per page cost or other costs, if any.

(a) In determning the actual per page cost for providing
phot ocopi es of public records, an agency may i nclude all costs directly
incident to copying such public records including the actual cost of
t he paper and the per page cost for use of agency copying equi pnment.
In determ ning other actual costs for providing photocopies of public
records, an agency may include all costs directly incident to shipping
such public records, including the cost of postage or delivery charges
and the cost of any container or envel ope used.

(b) In determning the actual per page cost or other costs for
provi ding copies of public records, an agency may not include staff
sal aries, benefits, or other general admnistrative or overhead
charges, unless those costs are directly related to the actual cost of
copying the public records. Staff tine to copy and mail the requested
public records nmay be included in an agency’ s costs.
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(8) An agency need not cal cul ate the actual per page cost or other
costs it charges for providing photocopies of public records if to do
so woul d be unduly burdensone, but in that event: The agency may not
charge in excess of fifteen cents per page for photocopies of public
records or for the use of agency equi pnent to photocopy public records
and t he actual postage or delivery charge and the cost of any contai ner
or envel ope used to mail the public records to the requestor.

(9) This chapter shall not be construed as giving authority to any
agency, the office of the secretary of the senate, or the office of the
chief clerk of the house of representatives to give, sell or provide
access to lists of individuals requested for commercial purposes, and
agencies, the office of the secretary of the senate, and the office of
the chief clerk of the house of representatives shall not do so unl ess
specifically authorized or directed by |law. PROvVIDED, HOWNEVER, That
lists of applicants for professional |icenses and of professional
i censees shall be nmade avail abl e to t hose professional associ ations or
educati onal organi zations recogni zed by their professional |icensing or
exam nation board, wupon paynent of a reasonable charge therefor:
PROVI DED FURTHER, That such recognition may be refused only for a good
cause pursuant to a hearing under the provisions of chapter 34.05 RCW
the Adm nistrative Procedure Act.

*Sec. 602. RCWS51.04.030 and 1994 c¢ 164 s 25 are each anended to
read as fol |l ows:

The di rector shall supervise the providing of pronpt and effi ci ent
care and treatment, including care provided by physician assistants
governed by the provisions of chapters 18.57A and 18. 71A RCW acting
under a supervising physician, and including chiropractic care, to
workers i njured during the course of their enpl oynent at the | east cost
consi stent with pronptness and efficiency, w thout discrimnation or
favoritism and with as great uniformity as the various and diverse
surroundi ng circumstances and | ocations of industries will permt and
to that end shall, fromtime to tine, establish and adopt and supervi se
the adm ni stration of printed forns, rul es, regul ati ons, and practices
for the furnishing of such care and treatnent: PROVIDED, That, the
department may recommend to an injured worker particul ar health care
services and providers where specialized treatnent is indicated or
where cost effective payment |evels or rates are obtained by the
departnment: AND PROVI DED FURTHER, That the departnment may enter into
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contracts for goods and servi ces including, but not |imted to, durable
nedi cal equi pment so long as state-w de access to quality service is
mai nt ai ned for injured workers.

The director shall, in consultation with interested persons,
establish and, in his or her discretion, periodically change as may be
necessary, and make avail abl e a fee schedul e of the maxi num charges to
be made by any physician, surgeon, chiropractor, hospital, druggist,
physi ci ans’ assi stants as defined in chapters 18.57A and 18. 71A RCW
acting under a supervising physician or other agency or person
rendering services to i njured workers. The departnent shall coordi nate
with other state purchasers of health care services to establish as
much consi stency and uniformity in billing and coding practices as
possi bl e, taking into account the uni que requirements and differences
bet ween progranms. No service covered under this title shall be charged
or paid at a rate or rates exceeding those specified in such fee
schedul e, and no contract providing for greater fees shall be valid as
to the excess. The establishnment of such a schedul e, exclusive of
conversion factors, does not constitute "agency action"” as used in RC(W
34. 05. 010((3))), nor does such a fee schedul e constitute a "de facto
rule” as used in RCW 34. 05. 010( ({15))).

The director or self-insurer, as the case may be, shall nmake a
record of the commencenment of every disability and the term nation
thereof and, when bills are rendered for the care and treatment of
injured workers, shall approve and pay those which conform to the
adopt ed rul es, regul ations, established fee schedul es, and practices of
the director and may reject any bill or item thereof incurred in
violation of the principles laid down in this section or the rules,
regul ations, or the established fee schedul es and rul es and regul ati ons
adopt ed under it.

*Sec. 602 was vetoed. See nessage at end of chapter.

NEW SECTION. Sec. 603. A new section is added to chapter 43.17
RCWto read as foll ows:

(1) An agency, prior toreleasing a final report or study regarding
managenent by a county, city, town, special purpose district, or other
unit of | ocal governnent of a programdel egated to the | ocal gover nnment
by the agency or for which the agency has regulatory responsibility,
shall provide copies of a draft of the report or study at |east two
weeks in advance of the release of the final report or study to the
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| egi slative body of the |ocal governnent. The agency shall, at the
request of a local government |egislative body, neet wth the
| egi sl ative body before the release of a final report or study
regardi ng the managenent of such a program

(2) For purposes of this section, "agency"™ neans an office,
departnent, board, comm ssion, or other unit of state governnent, other
than a unit of state governnent headed by a separately elected
of ficial.

*NEWSECTIOQ\NL. Sec. 604. A new section is added to chapter 43.05
RCWto read as foll ows:

Wien i ssuing a citation or other witten finding that a person has
violated a statute, rule, or order, the agency shall include with the
citation or other witten finding the text of the specific statute or
statutes granting the agency the authority to regul ate the subject
matter of the citation or other witten finding.

*Sec. 604 was vetoed. See nessage at end of chapter

Sec. 605. RCW50.13.060 and 1996 ¢ 79 s 1 are each anended to read
as follows:

(1) CGovernnental agencies, including |aw enforcenent agencies,
prosecuting agencies, and the executive branch, whether state, |ocal,
or federal shall have access to information or records deened private
and confidential under this chapter if the information or records are
needed by the agency for official purposes and:

(a) The agency submts an application in witing to the enpl oynent
security departnment for the records or information containing a
statenment of the official purposes for which the information or records
are needed and specific identification of the records or information
sought fromthe departnent; and

(b) The director, comm ssioner, chief executive, or other official
of the agency has verified the need for the specific information in
witing either on the application or on a separate docunent; and

(c) The agency requesting access has served a copy of the
application for records or information on the individual or enploying
unit whose records or information are sought and has provided the
departnment with proof of service. Service shall be nmade in a manner
whi ch confornms to the civil rules for superior court. The requesting
agency shall include with the copy of the application a statenent to
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the effect that the individual or enploying unit may contact the public
records officer of the enploynent security departnent to state any
objections to the release of the records or information. The
enpl oynent security departnent shall not act upon the application of
the requesting agency until at least five days after service on the
concerned individual or enploying unit. The enpl oynent security
departnent shall consider any objections raised by the concerned
i ndi vi dual or enploying unit in deciding whether the requesting agency
needs the information or records for official purposes.

(2) The requirenents of subsections (1) and (8) of this section
shal |l not apply to the state | egislative branch. The state | egislature
shall have access to information or records deened private and
confidential under this chapter, if the legislature or a |egislative
commttee finds that the information or records are necessary and for
of ficial purposes. |If the enploynent security departnent does not make
information or records available as provided in this subsection, the
| egislature may exercise its authority granted by chapter 44.16 RCW

(3) I'n cases of enmergency the governnental agency requesting access
shall not be required to formally conply with the provisions of
subsection (1) of this section at the time of the request if the
procedures requi red by subsection (1) of this section are conplied with
by the requesting agency following the receipt of any records or
informati on deened private and confidential under this chapter. An
energency i s defined as a situation in which irreparable harmor damage
could occur if records or information are not rel eased i nmediately.

(4) The requirenments of subsection (1)(c) of this section shall not
apply to governnental agenci es where the procedures would frustrate the
i nvestigation of possible violations of crimnal aws or to the rel ease
of enploying unit nanes, addresses, nunber of enployees, and aggregate

enpl oyer wage data for the purpose of state governmental agencies

preparing small business econom c i npact statenents under chapter 19.85

RCW or preparing cost-benefit analyses under RCW 34.05.328(1)(c).

Infornmation provided by the departnent and held to be private and

confidential under state or federal laws nust not be msused or

released to unauthorized parties. A person who nisuses such

information or releases such information to unauthorized parties is

subject to the sanctions in RCW50.13. 080.

(5) Governnental agencies shall have access to certain records or
information, limted to such itens as nanes, addresses, social security
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nunbers, and general information about benefit entitlenment or enployer
i nformati on possessed by the departnment, for conparison purposes with
records or information possessed by the requesting agency to detect
i nproper or fraudulent clains, or to determ ne potential tax liability
or enpl oyer conpliance with registration and |icensing requirenents.
In those cases the governnental agency shall not be required to conply
with subsection (1)(c) of this section, but the requirenents of the
remai nder of subsection (1) nust be satisfied.

(6) CGovernnmental agencies may have access to certain records and
information, limted to enployer information possessed by the
departnent for purposes authorized in chapter 50.38 RCW Access to
these records and information is limted to only those individuals
conducting authorized statistical analysis, research, and eval uation
studies. Only in cases consistent with the purposes of chapter 50.38
RCW are governnent agencies not required to conply with subsection
(1)(c) of this section, but the requirenments of the remainder of
subsection (1) of this section nust be satisfied. Information provided
by the departnent and held to be private and confidential under state
or federal laws shall not be msused or released to unauthorized
parties subject to the sanctions in RCW50. 13. 080.

(7) Disclosure to governnental agencies of information or records
obtained by the enploynent security departnent from the federal
governnent shall be governed by any applicable federal law or any
agreenent between the federal governnment and the enploynent security
departnment where so required by federal |aw. Wen federal |aw does not
apply to the records or information state |aw shall control.

(8) The disclosure of any records or information by a governnent al
agency whi ch has obtained the records or information under this section
is prohibited unless the disclosure is directly connected to the
of ficial purpose for which the records or information were obtained.

(9 In conducting periodic salary or fringe benefit studies
pursuant to law, the departnent of personnel shall have access to
records of the enploynment security departnent as may be required for
such studi es. For such purposes, the requirenents of subsection (1)(c)
of this section need not apply.

NEW SECTI ON. Sec. 606. The code reviser shall study the
feasibility of accepting agency rule filings in an electronic format.
The study nust include consideration of the benefits to be achi eved by
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el ectronic filing conpared to the costs that electronic filing would

entail. The code reviser may consult with the office of financial
managenent, state agencies, and the general public in conducting the
st udy. The code reviser shall report to the legislature and the

governor by July 1, 1998, on the results of this study.

NEW SECTI ON. Sec. 607. Part headings used in this act do not
constitute any part of the | aw

NEW SECTI ON. Sec. 608. Section 605 of this act is necessary for
the i nmedi ate preservation of the public peace, health, or safety, or
support of the state governnent and its existing public institutions,
and takes effect i medi ately.

NEW SECTI ON. Sec. 6009. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

Passed the House April 21, 1997.

Passed the Senate April 17, 1997.

Approved by the Governor WMay 19, 1997, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 19, 1997.

Note: Governor’s explanation of partial veto is as foll ows:

"I amreturning herewith, w thout ny approval as to sections 101,
102, 104, 105, 106, 201, 202(9) and (10), 203, 204, 205, 207, 210, 301,
303, 304, 401, 402, 403, 404, 501, 502, 503, 602, and 604, Engrossed
Second Substitute House Bill No. 1032 entitl ed:

"AN ACT Relating to regulatory reform™

On March 25, 1997, | issued Executive Oder 97-02, which set the
stage for a thorough review of agency regulations based on need,
effectiveness, clarity, statutory intent, coordi nati on and consi stency,
cost, and fairness. The order also directs agencies to review their
reporting requirenents for businesses and their policy and interpretive

statenents and other simlar docunents. It was not by accident that |
chose regul atory reformas the subject of the first executive order of
my adm nistration. It is a top priority of ny office and all state

agencies, and I am firmy commtted to ensuring that it results in
effective and neaningful regulatory inprovenents throughout state
gover nnent .

Despite this denonstrated commtnent, the |egislature chose to
proceed with | egislation that in many cases does not nmeasure up to what
| consider effective and neaningful regulatory reform Regul at ory
reform should reduce inefficiencies, conflicts, and delays in the
regul atory process. It should not increase costs, cause
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inefficiencies, or sacrifice continued protection of our environnment
and the health and safety of our citizens. Wile sone of the proposals

i n Engrossed Second Substitute House Bill 1032 neet these goals, many
do not.

| have approved a nunber of provisions inthe bill that I hope wll
i nprove the regulatory process. Those sections will clarify rule

maki ng authority for the Departnent of Labor and Industries, inprove
the I nsurance Conm ssioner’s procedures for adopting rules governing
unfair practices, and initiate an expedited rule adoption process

O her sections that | have approved will provide better advance notice
of rule making, inprove opportunities for expedited repeal of rules,
encourage all state agencies to engage in a formal rul e revi ew process,
and provide greater public access to Departnment of Revenue tax
determ nati ons. | have also signed sections that set the stage for
possi bl e consolidation of agency rules on the sane subject matter,
remove | egal anbiguities regarding judicial review of rules, provide
nore | ocal governnent i nput on state agency reports, and facilitate the
preparation of small business econom c inpact statenments. | applaud
the legislature for initiating these inprovenents to the regulatory
process.

However, other sections of the bill are not consistent wth
meani ngf ul and effective regulatory reform Sections 101 and 102 woul d
l[imt the authority of the Forest Practices Board to adopt rules
regardi ng sceni c beauty. Proponents argue that these sections nerely
clarify the current rule making authority of the Board and ensure that
its authority is consistent with standards applied to other agencies.
In fact, these sections could well be interpreted as a substantive
reduction of Board authority and possi bly jeopardi ze ongoi ng negoti at ed
rul e maki ng over sensitive visual inpacts in the Colunbia R ver Gorge
Scenic Area. For these reasons, | have vetoed sections 101 and 102.

Sections 104 through 106 pose simlar risks to the rule nmaking
authority of the Ofice of the I nsurance Comm ssioner, by [imting the
general rule making authority of that office. In the insurance code,
effective regulatory action and consumer protection depend on a
conbi nation of specific statutory directives and general rule nmaking
authority. To elimnate general authority, as is proposed in sections
104, 105, and 106, could conprom se the capacity of that agency to
effectively regulate insurance conpanies, health care service
contractors, and health nmaintenance organizations. In addition,
sections 303 and 304 require the use of admnistrative |aw judges for
adj udi cative proceedings wthin the Ofice of the Insurance
Comm ssioner. | have not been presented with sufficient evidence that
the current system has created results that were unfair to aggrieved
parties. It appears that existing procedures are both cost-effective
and efficient. For these reasons, sections 104, 105, 106, 303, and 304
are vet oed.

Section 201 and other related sections in the bill are designed to
clarify the difference between rul es and ot her docunents that agencies
i ssue. These sections restructure the definition of "rule" within the
Adm ni strative Procedure Act (APA). Proponents believe that this
| anguage woul d resolve problens that businesses have when agencies
i ssue policy statenments or other docunents that should be adopted as

rul es. | am synpathetic with these concerns and recognize that
problens do exist in this area. For that reason, in Executive Oder
97-02, | directed agencies to review these kinds of docunents with the
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Attorney Ceneral’s office and affected nenbers of the regulated
comunity, and take appropriate corrective action. Il wll be
monitoring that effort and will determine if legislation is necessary
in 1998.

| believe this problem can be nore effectively addressed on an
i ssue-by-issue basis, not by a restructuring of the definition of
"rule,” as is proposed in this bill. Section 201 could substantially
increase rule making in areas where rules may not be the best answer
for reasons of cost, tineliness and urgency of the decision, and the
sheer nunber of decisions that nust be nmade in many state prograns.
Al so, sections 202(9) and (10), 301, 401, 402, 403, and 602 contain
changes that cross-reference the terns "issuance" or "de facto rule"
that are defined only in section 201. Since section 201 is vetoed,
t hese changes woul d be confusing and obsol ete. For these reasons, |
have vetoed sections 201, 202(9) and (10), 301, 401, 402, 403, and 602.

Section 203 woul d authorize agencies to send out the contents of
regul atory notices by electronic mail or fax. This was authorized in
Substitute House Bill 1323, which |I have al ready signed.

Section 204 mandates that agencies receive and accept comments on

proposed rules via voice mail if they have the equipnment to receive
comments by this nmethod. Current |aw authorizes agencies to receive
coments by voice nmail. This is preferable to the mandate contained in

section 204.

Section 205 requires the Departnent of Social and Health Services
to adopt a large portion of its rules using significant |egislative
rul e maki ng requirenents. This provisionis identical to one contained
in Substitute House Bill 1076, which I wll sign. Section 205 al so
provi des the Joint Adm nistrative Rules Review Commttee (JARRC) with
90 days to direct an agency to adopt rules wusing significant
| egi slative rule making requirenents. | f an agency conpletes rule
maki ng before the 90 days have el apsed, it is uncertain what the | egal
effect of the rule would be if JARRC subsequently mandates that the
rul e shoul d have been adopted under these nore stringent requirenents.
For these reasons, | have vetoed section 205.

Section 207 requires the governor’s signature on every energency
rul e adopted by all agenci es under the general welfare criterion. This
section introduces excessive bureaucratic process and paperwork into

cruci al agency operations. It is also inpractical to require the
governor to review and approve hundreds of energency rules, many of
which require a sane day turn around tinme. For these reasons, | have

vet oed section 207.

Section 210 requires a review of all newy adopted rules within
seven years, and a review of existing rules after the governor’s rule
reviewis conpleted. Wthout this review, the rules would no | onger be
effective. This section creates a major workl oad that, in nost cases,

will duplicate rule review efforts of agencies under Executive O der
97-02. And because the requirenment would be part of statutory rule
adoption provisions of the APA it could add substantial | egal
uncertainty and risk regarding the validity of many rules that may be
subject to court challenge. For these reasons, | have vetoed section
210.
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Section 301 shifts to agencies the burden of going forward with
evidence inrule validity chall enges. The purpose of this change is to
make it easier for people with limted resources to challenge rules.
While | am synpathetic to this concern, there is already provision in
the APA to address the problem

Section 404 gives five nenbers of JARRC the power to establish a
rebuttable presunption in judicial proceedings that a rule does not
conply with legislative intent or was not adopted in accordance with
all applicable provisions of aw. The burden of proof to establish the
validity of the rule would then fall to the agency, rather than to the
person chal l enging the rule. | have vetoed this section because it
violates the state Constitution, which requires that |egislative acts
be perforned by the entire |l egislature with presentnent to the governor
for approval. It also raises constitutional separation of powers
gquesti ons.

Sections 501 through 503 make maj or changes in the Equal Access to
Justice Act, which was recently enacted in 1995 under ESHB 1010. The
proposed changes expand the programto judicial review of all agency
actions, not just APA issues; nodify the standard for allow ng
attorney’s fees; substantially increase awards and the net worth of
persons who can qualify for awards; and make other changes regarding
the paynment of fees. | am not convinced that such changes are
justified in a programthat is less than two years old and has been
applied to only a handful of cases. The current law, with its existing
limts and standards, was intended to cure the evils the |egislature
sought to elimnate. For these reasons, | have vetoed sections 501
502, and 503.

Finally, section 604 requires that agencies print on their
citations the entire text of |laws authorizing those citations. This
may turn the "ticket books" used by sone agencies into rather |engthy
treati ses.

For these reasons, | have vetoed sections 101, 102, 104, 105, 106,
201, 202(9) and (10), 203, 204, 205, 207, 210, 301, 303, 304, 401, 402,
403, 404, 501, 502, 503, 602, and 604 of Engrossed Second Substitute
House Bill 1032.

Wth the exceptions of sections 101, 102, 104, 105, 106, 201, 202(9)
and (10), 203, 204, 205, 207, 210, 301, 303, 304, 401, 402, 403, 404,
501, 502, 503, 602, and 604, Engrossed Second Substitute House Bil
1032 i s approved.™
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