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SUBSTI TUTE HOUSE BI LL 1272

Passed Legislature - 1997 Regul ar Session

AS AMENDED BY THE SENATE
State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Commttee on Agriculture & Ecology (originally sponsored by
Representatives Del vin, Chandl er, Robertson, MMrris, Honeyford and
Mul 1'i ken)

Read first tine 02/ 14/97.

AN ACT Relating to water transfers; and adding a new chapter to
Title 90 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds:

(1) Voluntary water transfers between water users can reallocate
water use in a manner that will result in nore efficient use of water
resour ces;

(2) Voluntary water transfers can help alleviate water shortages,
save capital outlays, reduce developnent <costs, and provide an
incentive for investnent in water conservation efforts by water right
hol ders; and

(3) The state should expedite the admnistrative process for
noncontested water transfers anong water right holders, conveying
greater operational control to water managers and water right hol ders.

NEW SECTION. Sec. 2. The follow ng definitions apply throughout
this chapter, unless the context clearly requires otherw se.

(1) "Board" neans a water conservancy board created under this
chapter.

p. 1 SHB 1272. SL



w N

©O© 00 N o o b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(2) "Conm ssioner"” nmeans a nenber of a water conservancy board.
(3) "Departnment” nmeans the department of ecol ogy.
(4) "Director" nmeans the director of the departnent of ecol ogy.

NEW SECTION. Sec. 3. (1) The county legislative authority of a
county nay create a water conservancy board, subject to approval by the
director, for the purpose of expediting voluntary water transfers
wi thin the county.

(2) A water conservancy board may be initiated by: (a) A
resolution of the county legislative authority; (b) a resolution
presented to the county legislative authority calling for the creation
of a board by the legislative authority of an irrigation district,
public wutility district that operates a public water system a
reclamation district, a city operating a public water system or a
wat er-sewer district that operates a public water system (c) a
resol ution by the governing body of a cooperative or nutual corporation
that operates a public water system serving one hundred or nore
accounts; (d) a petition signed by five or nore water rights hol ders,
i ncluding their addresses, who divert water for use within the county;
or (e) any conbination of (a) through (d) of this subsection. The
resolution or petition nust state the need for the board, include
proposed byl aws or rul es and procedures that will govern the operation
of the board, identify the geographic boundaries where there is an
initial interest in transacting water sales or transfers, and describe
t he proposed nethod for funding the operation of the board.

(3) After receiving a resolution or petition to create a board, a
county legislative authority shall determne its sufficiency. |If the
county legislative authority finds that the resolution or petitionis
sufficient, or if the county is initiating the creation of a board upon
its owm notion, it shall hold at |east one public hearing on the
proposed creation of the board. Notice of the hearing shall be
publ i shed at |east once in a newspaper of general circulation in the
county not | ess than ten days nor nore than thirty days before the date
of the hearing. The notice shall describe the tinme, date, place, and
pur pose of the hearing, as well as the purpose of the board. Foll ow ng
the hearing, the county legislative authority nmay adopt a resol ution
approving the creation of the board if it finds that the board’ s
creation is in the public interest.

SHB 1272. SL p. 2
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NEW SECTION. Sec. 4. (1) The county legislative authority shal
forward a copy of the resolution or petition calling for the creation
of the board, a copy of the resolution approving the creation of the
board, and a sunmary of the public testinony presented at the public
hearing to the director following the adoption of the resolution
calling for the board s creation.

(2) The director shall approve or deny the creation of a board
within forty-five days after the county legislative authority has
submtted all information required under subsection (1) of this
section. The director nust determ ne whether the creation of the board
would further the purposes of this chapter and is in the public
interest. The director shall include a description of the necessary
training requirenments for comm ssioners in the notice of approval sent
to the county |l egislative authority.

NEW SECTI ON\. Sec. 5. The director of the departnent may, as
deened necessary by the director, adopt rules in accordance wth
chapter 34.05 RCW necessary to carry out this chapter, including
m ni mum requirenments for the training and continuing education of
comm ssi oners. Training courses for conmm ssioners shall include an
overview of state water |aw and hydrol ogy. Prior to comm ssioners
taking action on proposed water right transfers, the comm ssioners
shall conply with training requirenents that include state water |aw
and hydr ol ogy.

NEW SECTI ON. Sec. 6. A wat er conservancy board constitutes a
public body corporate and politic and a separate unit of |ocal
government in the state. Each board shall <consist of three
conmi ssioners appointed by the county |egislative authority for six-
year terns. The county |l egislative authority shall stagger the initial
appoi ntment of conm ssioners so that the first conm ssioners who are
appoi nted shall serve terns of two, four, and six years, respectively,
fromthe date of their appointnent. Al vacancies shall be filled for
the unexpired term The county |egislative authority shall consider,
but is not limted in appointing, nomnations to the board by people or
entities petitioning or requesting the creation of the board. However,
the county legislative authority shall ensure that individual water
right holders who divert water for use wthin the county are
represented on the board. I n maki ng appointnents to the board, the
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county legislative authority shall choose from anong persons who are
residents of the county or a county that is contiguous to the county
that the water conservancy board is to serve. No conmi ssioner may
participate in board decisions until he or she has successfully
conpl eted the necessary training required under section 5 of this act.

Comm ssioners shall serve w thout conpensation, but are entitled to
rei mbursenent for necessary travel expenses in accordance with RCW
43. 03. 050 and 43.03.060 and costs incident to training.

NEW SECTION. Sec. 7. (1) A water conservancy board may acquire,
purchase, hold, |ease, manage, occupy, and sell real and persona
property or any interest therein, enter into and performall necessary
contracts, appoint and enpl oy necessary agents and enpl oyees and fix
their conpensation, enploy contractors including contracts for
pr of essi onal services, sue and be sued, and do any and all |awful acts
requi red and expedient to carry out the purposes of this chapter.

(2) A board constitutes an independently funded entity, and may
provide for its own funding as determ ned by the comm ssioners. The
board may accept grants and may adopt fees for processing applications
for transfers of water rights to fund the activities of the board. A
board may not inpose taxes or acquire property by the exercise of
em nent donai n.

* NEW SECTI O\ Sec. 8 A board shall operate on a county-w de
basi s, and shall have the follow ng powers, in addition to any others
granted in this chapter:

(1) A board may establish a water transfer exchange through which
all or part of the water that any person is entitled to use by reason
of owning or holding a water right may be listed for sale or transfer.
The board may approve water transfers involving a change in place of
use, point of diversion or wthdrawal, purpose of use, time of use,
source of supply, quantity of use permitted, and the pl ace of storage.
Any water transfer approved by the board is subject to final approval
by the director pursuant to section 11 of this act.

(2) The board may approve the transfer of a water right or a water
right claim filed under chapter 90.14 RCW that has not been
adj udi cated. The board shall make a tentative determ nation as to the
validity and extent of the existing right, and may only approve
transfers of those rights to the extent they are deened valid by the

SHB 1272. SL p. 4
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board. Neither the board’s approval of a transfer, nor the director’s
approval of the board’s action constitutes an adjudication of the
validity, priority, or quantity of the transferor’s water right as
bet ween the transferor or the transferee and the state, or as between
the transferor or the transferee and one or nore water use clai mants,
and such approval s do not preclude or prejudice a subsequent chall enge
to the validity, priority, or quantity of the right in an adjudi catory
proceeding. The tentative determination of a water right by a board
does not preclude a different conclusion in a subsequent adj udi cati on.

(3) Water transfers approved by the board nust remain within an
exi sting category of beneficial use, and a transfer of water that is
bei ng used for agricul tural applications is restricted to short-termor
I ong-term | eases.

(4) Each board shall maintain and publish all information made
available to it concerning water rights listed with the board and any
appl i cation to the board for approval of a water transfer. Each board
shall establish policies and procedures, consistent with applicable
law, for the admi ni stration of a systemof timely |ocal approvals for
water transfers under this chapter. The adm ni stration shall be
performed exclusively by the board, but the departnment may provide
t echni cal assi stance to the board.

*Sec. 8 was vetoed. See nmessage at end of chapter.

NEW SECTION. Sec. 9. (1) Applications to the board for transfers
shall be made on a form provided by the departnent, and shall contain
such additional information as may be required by the board in order to
review and act upon the application. At a mninmum the application
shall include information sufficient to establish to the board s
satisfaction of the transferor’s right to the quantity of water being
transferred, and a description of any applicable limtations on the
right to use water, including the point of diversion or wthdrawal,
pl ace of wuse, source of supply, purpose of use, quantity of use
permtted, tine of use, period of use, and the place of storage.

(2) The transferor and the transferee of any proposed water
transfer may apply to a board for approval of the transfer if the water
proposed to be transferred is currently diverted or used within the
geographi ¢ boundaries of the county, or would be diverted or used
wi thin the geographic boundaries of the county if the transfer is
approved. In the case of a proposed water transfer in which the water
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is currently diverted or would be diverted outside the geographic
boundari es of the county, the board shall hold a public hearing in the
county of the diversion or proposed diversion. The board shall provide
for prom nent publication of notice of such hearing in a newspaper of
general circul ation published in the county in which the hearing is to
be held for the purpose of affording an opportunity for interested
persons to comment upon the application.

(3) After an application for a transfer is filed wth the board,
the board shall publish notice of the application in accordance with
the publication requirenents and send notice to state agencies as
provi ded i n RCW90. 03. 280. Any person may submt comrents to the board
regarding the application. Any water right holder claimng detrinment
or injury to an existing water right may intervene in the application
before the board pursuant to subsection (4) of this section. If a
majority of the board determ nes that the application is conplete, in
accordance with the law and the transfer can be made wi thout injury or
detrinment to existing water rights in accordance with RCW 90. 03. 380,
the board shall issue the applicant a certificate conditionally
approving the transfer, subject to review by the director.

(4) If a water right holder clainms a proposed transfer will cause
an inmpairnent to that right, the water right holder is entitled to a
heari ng before the board. The board shall receive such evidence as it
deens material and necessary to determne the validity of the claimof
i npai r ment . If the party claimng the inpairnment establishes by a
preponderance of the evidence that his or her water right wll be
inpaired by the proposed transfer, the board may not approve the
transfer unless the applicant and the inpaired party agree upon
conpensation for the inpairnent.

*NEWSECTIAQ\L Sec. 10. (1) If an application for a transfer is
proposed to transfer water from one irrigation district to another,
approval of the transfer shall be conditioned upon receipt of the
concurrence from each of the irrigation districts that the transfer
wll not adversely affect the ability to deliver water to other
I andowners or inpair the financial integrity of either of the
districts.

(2) A transfer involving a change in place or use or a
nonconsunptive use by an individual water user or users of water
provided by an irrigation district need only receive the approval for

SHB 1272.SL p. 6
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the transfer fromthe board of directors of the irrigation district if
the water continues within the irrigation district.

*Sec. 10 was vetoed. See nmessage at end of chapter

NEWSECTION. Sec. 11. (1) If atransfer is approved by the board,
t he board shall submt a copy of the proposed certificate conditionally
approving the transfer to the departnent for review. The board shal
al so submt a report summarizing any factual findings on which the
board relied in deciding to approve the proposed transfer. The board
shall also transmt notice by mail to any person who objected to the
transfer or who requested noti ce.

(2) The director shall review each proposed transfer conditionally
approved by a board for conpliance with state water transfer |aws
i ncl udi ng RCW90. 03. 380, 90. 03. 390, and 90. 44. 100, rul es and gui del i nes
adopt ed by the departnent, and ot her applicable |aw

(3) Any party to atransfer or athird party who all eges his or her
water right wll be inpaired by the proposed transfer my file
objections with the departnent. If objections to the transfer are
filed with the departnent, the board shall forward the files and
records upon which it based its decision to the departnent.

(4) The director shall review the action of the board and affirm
reverse, or nodify the action of the board wthin forty-five days of
receipt. The forty-five day tinme period may be extended for an
additional thirty days by the director, upon the consent of the parties
tothe transfer. |If the director fails to act within this tinme period,
the board’s action is final. Upon approval of a water transfer by the
action or nonaction of the director, the conditional certificate i ssued
by the board is final and vali d.

NEW SECTION. Sec. 12. The decision of the director to approve an
action to create a board, or to approve, deny, or nodify a water
transfer either by action or nonaction shall be appeal able in the sane
manner as other water right decisions made pursuant to chapter 90.03
RCW

NEWSECTI ON. Sec. 13. Neither the county nor the departnent shall
be subject to any cause of action or claimfor damages arising out of
transfers approved by a board under this chapter.

p. 7 SHB 1272. SL
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*NEWSECTIAQ\L  Sec. 14. A person who, in good faith and w t hout
intent of circunventing water right relinqui shment statutes, |eases a
water right under this chapter may not |ose any portion of that water
right by relinqui shment due to the nonuse of the water by the | essee.

*Sec. 14 was vetoed. See nmessage at end of chapter

NEW SECTI ON. Sec. 15. Nothing in this chapter elimnates or
| essens the requirenents necessary for the approval of interties.

NEW SECTI ON. Sec. 16. (1) A conmmissioner of a water conservancy
board who has an ownership interest in a water right subject to an
application for approval of a transfer or change by the board, shal
not participate in the board s review or decision upon the application.

(2) A commi ssioner of a water conservancy board who al so serves as
an enpl oyee or upon the governing body of a nunicipally owned water
system shall not participate in the board s review or deci sion upon an
application for the transfer or change of a water right in which that
wat er system has or is proposed to have an ownership interest.

NEW SECTI O\ Sec. 17. Wat er conservancy board activities are
subject to the open public neetings act, chapter 42.30 RCW

NEW SECTION. Sec. 18. Nothing in this chapter affects transfers
that nmay be ot herw se approved under chapter 90.03 RCW

NEW SECTION. Sec. 19. The departnent shall report biennially by
Decenber 31st of each even-nunbered year to the appropriate commttees
of the legislature on the boards fornmed or sought to be fornmed under
the authority of this chapter, the transfer applications reviewed and
other activities conducted by the boards, and the funding of such
boar ds.

NEW SECTI O\ Sec. 20. |f any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON. Sec. 21. Sections 1 through 19 of this act
constitute a new chapter in Title 90 RCW

SHB 1272.SL p. 8
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Passed the House April 19, 1997.

Passed the Senate April 14, 1997.

Approved by the Governor WMy 20, 1997, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 20, 1997.

Note: Governor’s explanation of partial veto is as foll ows:

"I amreturning herewith, w thout ny approval sections 8, 10, and
14 of Substitute House Bill No. 1272 entitl ed:

"AN ACT Relating to water transfers;"

| have approved nobst sections of Substitute House Bill No. 1272
because it provi des new ways to better use our existing water supplies.
A water conservancy board will provide a county-w de nechanism for

changi ng and exchangi ng water rights.

The Legi sl ature authorized t he Departnent of Ecol ogy to adopt rul es
necessary to carry out this newy created chapter in the water code,
including mninmum requirenents for the training and continuing
education of board comm ssioners. This will be crucial for effective
utilization of this new tool, and necessary before the Departnent can
accept and approve the creation of any water conservancy board.
Accordingly, | direct the Departnment of Ecology toinitiate rul e-making
as soon as possi bl e.

Subsections (1) and (3) of section 8 contain conflicting directions
to a water conservancy board relating to its authority in approving
wat er transfers.

Section 10 of SHB 1272 conflicts wth RCW90.03.380, which it was
intended to mrror, and would likely create confusion ininterpretation
of the statutes and di sagreenent in the managenent of the resource.

Section 14 establishes a subjective standard for protection agai nst
relinquishment, requiring the Departnment of Ecology to prove that a
person intended to circunvent the relinquishnent statute in order to
relinquish a | eased water right. Because it is particularly difficult
to prove a person’s intent in this context, section 14 could lead to
guestionabl e | eases to preserve unused water rights fromrelinqui shnment
for non-use.

For these reasons, | have vetoed sections 8, 10, and 14 of
Substitute House Bill No. 1272.

Wth the exception of sections 8, 10, and 14, Substitute House Bill
No. 1272 is approved.”

p. 9 SHB 1272. SL



