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SUBSTI TUTE HOUSE BI LL 1936

Passed Legislature - 1997 Regul ar Session

AS AMVENDED BY THE SENATE

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Conmittee on Law & Justice (originally sponsored by
Representatives Sterk, Sheahan, Costa, Carrell, Hickel, Radcliff and
Qual )

Read first tine 03/05/97.

AN ACT Rel ating to liens on owner’s proceeds in favor of commerci al
real estate brokers; and adding a new chapter to Title 60 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI O\ Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Commercial real estate" nmeans a fee title interest or
possessory estate in real property located in this state except an
interest in real property whichis (a) inproved with one single-famly
residential wunit or one multifamly structure wth four or |less
residential wunits, or (b) wuninproved and the maxinmum permtted
devel opnment is one to four residential units or structures under the
county or city zoning ordi nances or conprehensive plan applicable to
that real estate, or (c) classified as farm and agricultural |and or
ti mber | and for assessnment purposes pursuant to chapter 84.34 RCW or
(d) inproved with single-famly residential units such as condom ni uns,
t ownhouses, tinmeshares, or stand-al one houses in a subdivision that may
be legally sold, |eased, or otherw se disposed of on a unit-by-unit
basis. Real estate wll be considered comrercial real estate if the
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comm ssion agreenment so provides, or if it mneets the definition
contained in this section on the date of the disposition.

(2) "Conm ssion agreenent” nmeans a witten instrunent which neets
the requirements of RCW 19. 36. 010 signed by the owner, or by a party
duly authorized to sign on behalf of the owner, of commercial rea
estate, pursuant to which the owner agrees to pay a broker a rea
estate conm ssion upon either the disposition or |ease of conmerci al
real estate or upon entering into an agreenent for disposition or |ease
of comrercial real estate. When a broker and owner execute nmultiple
versions of a comm ssion agreenent regarding the sane disposition of
comercial real estate, the final witten version of the comm ssion
agreenent, which incorporates the final agreenent between the broker
and t he owner, constitutes the "comm ssion agreenent” and shall be used
to determ ne the anount of the lien created by this chapter.

(3) "Days" neans cal endar days. However, if a period ends on a day
ot her than a business day, then the | ast day shall be the next business
day.

(4) "D sposition" neans a voluntary transfer or conveyance of
commercial real estate.

(5) "Escrow closing agent” nmeans the person or entity who receives
docunents and funds for recording and disbursenent in conpleting a
transaction for the disposition of comercial real estate.

(6) "Lease" neans a witten agreenent which gives rise to a
rel ati onship of | andlord and tenant, affecting comrercial real estate,
such that the holder of a fee sinple interest or possessory estate in
comercial real estate permts another to possess the comercial real
estate for a period, and which neets the requirenents of RCW19. 36. 010,
i f applicable.

(7) "Net rental proceeds" neans the base rent paid by the tenant
under a | ease, |l ess any anounts currently due under the terns of |iens
whi ch have priority over the lien created under this chapter. Base
rent is the rent so designated in a |l ease as base rent, or a simlar
term for the possession and use of the commercial real estate, but
does not include separate paynents made by tenants for insurance,
taxes, utilities, or other expenses.

(8) "Omer" neans a person or entity which is vested in record fee
title or a possessory estate in commercial real estate.

(9)(a) "Omer’s net proceeds" neans the gross sal es proceeds from
the di sposition of the comercial real estate described in a notice of

SHB 1936. SL p. 2
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claim of lien against proceeds pursuant to this chapter, less the
fol | ow ng: (1) Amounts necessary to pay all encunbrances and |iens
whi ch have priority over the lien created by this chapter other than
those permtted to remain by the buyer; (ii) owner’s closing costs,
such as real estate excise tax, title insurance prem uns, real estate
tax and assessnent prorations, and escrow fees payable by the owner
pursuant to an agreenent with the buyer; and (iii) anpbunts held by a
third party for use by the owner to conpl ete an exchange of real estate
which is deferred from federal i1incone tax under section 1031 of the
i nternal revenue code of 1986, as anended.

(b) "Omer’s net proceeds" shall include any gross sal es proceeds
which are held by a third party for purposes of conpleting an exchange
of real estate which is deferred fromfederal income tax under section
1031 of the internal revenue code of 1986, as anended, but are

subsequently not used for that purpose. "Owner’s net proceeds" are
personal property, wupon which the lien created by this chapter
at t aches.

(10) "Real estate broker"” or "broker" means the sane as defined in
RCW 18. 85. 010.

(11) "Real property"” nmeans one or nore parcels or tracts of |and,
i ncl udi ng appurtenances or inprovenents.

NEW SECTION. Sec. 2. (1) The lien created under this chapter is
a lien upon personal property, not upon real property.

(2) A broker has a lien upon the owner’s net proceeds from the
di sposition of comercial real estate and a lien upon the net rental
proceeds fromthe | ease of comrercial real estate in the anount which
the owner has agreed to pay the broker under a comm ssion agreenent.
The lien under this chapter is available only to the broker nanmed in
the conm ssion agreenent, and may not be assigned voluntarily or by
operation of |aw.

(3) Subject to the requirenents of subsection (4) of this section,
the lien created by this chapter becones effective on the date of the
recording of a notice of claim of |ien upon proceeds pursuant to
subsection (6) of this section, and is perfected by such recording.
Recording nust be nade with the county auditor or recorder in the
county or counties in which the commercial real estate is | ocated.

(4) In the case of a disposition of commercial real estate, the
lien under this chapter is not effective unless it is recorded at | east

p. 3 SHB 1936. SL
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thirty days prior to the date a deed conveying the commercial rea
estate is recorded in the office of the county auditor or recorder in
the county or counties in which the commercial real estate is | ocated.
In the case of a | ease of commercial real estate, the lien under this
chapter is not effective unless it is recorded within ninety days after
the tenant takes possession of the | eased commercial real estate.

(5 The lien created by this chapter is null and void unless
within ten days of recording its notice of claim of I|ien against
proceeds, the broker delivers a copy of the notice of claimof lien
agai nst proceeds to the owner of the commercial real estate in the
manner provided in section 8 of this act. In the case of the
di sposition of comrercial real estate, on or before the date the deed
conveying the commercial real estate is recorded, the broker shall
deliver a copy of the notice of claimof |ien against proceeds to the
escrow cl osi ng agent cl osing the disposition in the manner provided in
section 8 of this act, if the identity of the escrow closing agent is
actually known by the broker.

(6) To be effective, the notice of claimof |ien against proceeds
nmust state the foll ow ng:

(a) The nane, address, and tel ephone nunber of the broker;

(b) The date of the comm ssion agreenent;

(c) The nane of the owner of the commercial real estate;

(d) The legal description of the comercial real estate as
described in the comm ssion agreenent;

(e) The ampunt for which the lien is clainmed, which may be stated
in a dollar amount or may be stated in the formof a formula for how
the anount is to be determ ned such as a percentage of the sales price;

(f) The real estate |icense nunber of the broker; and

(g) That the lien claimnt has read the claim knows the contents,
and believes the sane to be true and correct, and that the claimis
made pursuant to a valid comm ssion agreenent, and is not frivol ous,
under penalties of perjury.

A copy of the comm ssion agreenment nust be attached to the recorded
notice of claimof |ien against proceeds. The notice of claimof lien
agai nst proceeds nust recite that the information contained in the
notice of claimof |ien against proceeds is true and accurate to the
know edge of the signatory. The notice of claim of |ien against
proceeds nmust be acknow edged pursuant to chapter 64.08 RCW A notice

SHB 1936. SL p. 4
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of claimof |ien against proceeds substantially in the follow ng form
is sufficient:

NOTI CE OF CLAIM OF LI EN AGAI NST PROCEEDS
PURSUANT TO CHAPTER 60. -- RCW
(sections 1 through 10 of this act)

Notice is hereby given that the person nanmed belowclains a lien as
to owner’s net proceeds or net rental proceeds, but not real property,
pursuant to chapter 60.-- RCW(sections 1 through 10 of this act). In
support of this lien, the followng information is submtted:

1. Nane, tel ephone nunber, and address of |ien claimant:

2. Washington state broker’s |icense nunber of lien clainmnt:

3. Date of the witten comm ssion agreenment on which this claimis
based: .« « « « . . . ., a true and conplete copy of which is
attached to this notice of claimof |ien.

4. Nane of the owner: e e e e e e e

5. Legal description of the comercial real estate described in the
conmi ssi on agreenent :

6. The amount for which the lien is clained, which may be stated in
a dollar anobunt or nay be stated in the formof a formula for how the
anount is to be determ ned such as a percentage of the sales price:

7. The undersigned |ien claimant, being sworn, states: | have read
t he foregoing claim knowthe contents, and believe the sane to be true

and correct, and the claimis nade pursuant to a valid comm ssion
agreenent, and is not frivolous, under penalty of perjury.

Signature of |ien claimant
Nane, Street Address, City, State
of person signing

Tel ephone Nunber of person signing

p. 5 SHB 1936. SL
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State of Washi ngton )

) SS
County of . . . . . . )
Subscri bed and sworn to, or affirned, before ne on. . . by .
Si gnhat ure
(Seal or stamp) :
Title

My appoi nt nent expires . Co
(Add acknow edgnent pursuant to chapter 64.08 RCW

(7) Waenever a notice of claimof |ien against proceeds is recorded
and a condition or event occurs, or fails to occur, that woul d precl ude
the broker from receiving conpensation under the terns of the
conmi ssi on agreenent, including the filing of a notice of claimof |ien
agai nst proceeds in a manner which does not conply with this chapter,
the broker shall record, wthin seven days followi ng demand by the

owner, a witten release of the notice of claim of |ien against
pr oceeds.
(8) Whenever the amount clainmed in a notice of claim of lien

agai nst proceeds is paidto the lien claimant, the |ien claimant shal

pronptly record a satisfaction or release of the notice of claim of
i en agai nst proceeds on witten denmand of the owner no |l ater than five
days after receipt of paynent. In the case of a disposition of
commercial real estate, the escrow closing agent is required to pay to
the lien claimant the owner’s net proceeds up to the anmount clainmed in
the notice of claimof |ien against proceeds. If the anmount clained in
the notice of claim of lien against proceeds is to be fully or
partially paid to the lien claimnt by the escrow cl osi ng agent, upon
such disposition, then the lien claimant shall submt a rel ease of the
notice of claimof |ien against proceeds in the anount of the owner’s
net proceeds or the anmount of the lien, whichever is smaller, to the
escrow cl osing agent to be held in escrow pendi ng such di sposition and

paynment . In a suit brought by the owner to conpel delivery of the
rel ease by the lien claimant, if the court determ nes that the del ay
was unjustified, the court shall, in addition to ordering the rel ease

of the notice of claimof lien, award the costs of the action including
reasonabl e attorneys’ fees to the prevailing party.

SHB 1936. SL p. 6
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(9) An owner of commercial real estate may request that a broker
waive the rights to a lien under this chapter, and such a waiver
contained in the conm ssi on agreenent signed by the broker is effective
to waive the broker’s rights to a lien under this chapter. 1In a suit
filed by a broker to recover anounts due under a conm ssion agreenent
in which the broker has waived lien rights under this chapter, if the
court finds that paynent is due to the broker under the conmm ssion
agreenent, the court, in addition to awardi ng nornmal danages, shal
award to the broker court costs, reasonable attorneys’ fees, and
statutory interest, as provided in RCW 19.52.010, from the date the
deed is recorded in the event of a disposition, or fromthe date the
tenant takes possession in the event of a | ease.

NEW_SECTI ON. Sec. 3. (1) An owner of comrercial real estate
subject to a recorded notice of claimof |ien against proceeds under
this chapter, who disputes the broker’s claimin the notice of claimof
i en agai nst proceeds, may apply by notion to the superior court for
the county where the commercial real estate, or sone part thereof, is
| ocated for an order directing the broker to appear before the court at
atinme no earlier than seven nor later than fifteen days follow ng the
date of service of the notion and order on the broker, to show cause as
to why the relief requested should not be granted. The notion nust
state the grounds upon which relief is asked and nmust be supported by
the affidavit of the owner setting forth a concise statenent of the
facts upon which the notion is based.

(2) The order to show cause nmust clearly state that if the broker
fails to appear at the tinme and place noted, the notice of claim of
I i en agai nst proceeds nmust be rel eased, with prejudice, and the broker
must be ordered to pay the costs requested by the owner, including
reasonabl e attorneys’ fees.

(3) If, followwing a hearing on the matter, the court determ nes
that the owner is not a party to an agreenment which will result in the
owner being obligated to pay to the broker a conm ssion pursuant to the
terms of a commi ssion agreenent, the court shall 1ssue an order
releasing the notice of claim of |ien against proceeds and awardi ng
costs and reasonable attorneys’ fees to the owner to be paid by the
br oker. If the court determnes that the owner is a party to an
agreenent which will result in the owner being obligated to pay to the
broker a comm ssion pursuant to the ternms of a comm ssion agreenent,

p. 7 SHB 1936. SL
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the court shall issue an order so stating and awarding costs and
reasonable attorneys’ fees to the broker, to be paid by the owner.
Such orders are final judgnents.

(4) Proceedings under this section shall not affect other rights
and renedi es avail able to the parties under this chapter or otherw se.

NEW SECTI ON. Sec. 4. (1) If a broker has a lien on net renta
proceeds pursuant to section 2(2) of this act, and the broker has
recorded a notice of claim of |ien against proceeds and otherw se
conplied with the requirenents of this chapter, the broker may apply by
notion to the superior court for the county where the comrercial rea
estate, or sone part thereof, is located, for an order directing the
owner to appear before the court at a tinme no earlier than seven nor
|ater than fifteen days follow ng the date of service of the notion and
order on the owner, and show cause as to why the relief requested
should not be granted. The notion nust state the grounds upon which
relief is asked, and nmust be supported by the affidavit of the broker
setting forth a conci se statenent of the facts upon which the notionis
based.

(2) The order to show cause nust clearly state that if the owner
fails to appear at the tinme and place noted, the broker shall be
entitled to an order enjoining the owner from paying the net renta
proceeds from such | ease to any party other than the broker, and that
the owner shall be ordered to pay the costs requested by the broker,
i ncl udi ng reasonabl e attorneys’ fees.

(3) If, followwng a hearing on the matter, the court determ nes
that the owner is, or was, a party to an agreenent for the |ease of

commercial real estate, which did or will result in the owner being
obligated to pay to the broker a comm ssion pursuant to the terns of a
conm ssion agreenment, the court shall issue an order enjoining the

owner from paying the net rental proceeds fromsuch | ease to any party
other than the broker. The court shall also order the owner to pay
such net rental proceeds to the broker and award costs and reasonabl e
attorneys’ fees to the broker, to be paid by the owner. |If the court
determ nes that the owner is not, or was not, a party to an agreenent
for the | ease of commercial real estate, which did or wll result in
t he owner being obligated to pay to the broker a comm ssion pursuant to
the terns of a comm ssion agreenent, the court shall issue an order so

SHB 1936. SL p. 8
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stating and awardi ng costs and reasonabl e attorneys’ fees to t he owner,
to be paid by the broker. Such orders are final judgnents.

(4) Proceedings under this section shall not affect other rights
and renedi es avail able to the parties under this chapter or otherw se.

NEW SECTI ON. Sec. 5. Al statutory liens, consensual |iens
nort gages, deeds of trust, assignnents of rents, and ot her
encunbrances, including all advances or charges nmde or accruing

t hereunder, whether voluntary or obligatory, and all nodifications,
extensions, renewals, and replacenents thereof, recorded prior to the
recording of a notice of claimof |ien against proceeds have priority
over a lien created under this chapter. A prior recorded lien
i ncludes, without limtation, a valid material men’s or nechanic’s lien
claimthat is recorded after the recording of the broker’s notice of
claimof |ien against proceeds but which relates back to a date prior
to the recording date of the broker’s notice of claimof |ien against
pr oceeds.

NEW SECTION. Sec. 6. A notice of claimof |ien against proceeds
recorded under this chapter nust be rel eased without further act, upon
the recording of a recei pt showi ng the deposit wth the superior court
of the county in which the comrercial real estate, or sone part
thereof, is located, of an anount equal to one and one-quarter tinmes
the anount of the lien clainmed. The receipt shall be recorded in the
office in which the notice of claimwas recorded. The anount of the
deposit in the superior court shall be held pending a resolution of
anounts due to the broker and the owner.

NEW SECTION. Sec. 7. The county auditor or recorder shall record
the notice of claimof |ien against proceeds, and any rel ease thereof,
in the sane manner as deeds and other instrunents of title are recorded
under chapter 65.08 RCW Notices of claimof |ien against proceeds for
regi stered |and need not be recorded in the Torrens register. The
county auditor or recorder may not charge a higher fee for recording a
notice of claimof |ien against proceeds, or for a release thereof,
t han what the county auditor or recorder charges for other docunents.

NEW SECTION.  Sec. 8. Notices to be delivered to a party under
this chapter, other than service of process as required in civil

p. 9 SHB 1936. SL
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actions, shall be by service of process, or by registered or certified
mail, return receipt requested, or by personal or electronic delivery
and obtai ning evidence of delivery in the formof a receipt or other
paper or electronic acknow edgnent by the party to whomthe notice is
delivered or an affidavit of service. Delivery is effective at the
time of personal service, or personal or electronic delivery, or three
days follow ng deposit inthe mail as required by this section. Notice
to a broker or owner nmay be given to the address of the broker or owner
that is contained in the comm ssion agreenent, or such ot her address as
is contained in a witten notice fromthe broker or owner to the party
giving the notice. If no address is provided in the conmm ssion
agreenent, the notice to the broker may be given to the broker’s
address of record with the departnment of |icensing pursuant to chapter
18.85 RCWand notice to the ower nay be given to the address of the
commercial real estate.

NEWSECTION. Sec. 9. This chapter applies to lien clains based on
a comm ssion agreenent entered into on, or after, the effective date of
this act.

NEW SECTION..  Sec. 10. This chapter nmay be known and cited as the
comrercial real estate broker |lien act.

NEW SECTI ON. Sec. 11. Sections 1 through 10 of this act
constitute a new chapter in Title 60 RCW

Passed the House April 21, 1997.

Passed the Senate April 14, 1997.

Approved by the Governor May 12, 1997.

Filed in Ofice of Secretary of State May 12, 1997.
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