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SECOND SUBSTI TUTE HOUSE BI LL 2054

Passed Legislature - 1997 Regul ar Session

AS AMVENDED BY THE SENATE

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Commttee on Appropriations (originally sponsored by
Representati ves Chandler, Cenents, Mastin and Honeyf ord)

Read first tine 03/10/97.

AN ACT Relating to water resource nmanagenent; anending RCW
90. 54. 040, 90.54.020, 90.54.180, 90.03.383, 90.03.330, 90.14. 140,
43. 21B. 110, 43. 21B. 130, 43. 21B. 240, 43. 21B. 305, 43. 21B. 310, 43. 27A. 190,
90. 14. 130, 90.14.190, 90.14.200, 90.66.080, 90.03.380, and 90. 44. 100;
reenacting and anendi ng RCW 34. 05. 514; addi ng new sections to chapter
90.03 RCW adding a new section to chapter 34.05 RCW adding new
sections to chapter 43.21B RCW adding a new chapter to Title 90 RCW
and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART |
BASI N PLANS

NEW SECTION. Sec. 101. The purpose of this chapter is to devel op
a nore thorough and cooperative nethod of determ ning what the current
water resource situation is in each water resource inventory area of
the state and to provide local citizens with the maxi num possi bl e i nput
concerning their goals and objectives for water resource nmanagenent and
devel opnent .

p. 1 2SHB 2054. SL
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It is necessary for the legislature to establish processes and
policies that wll result in providing state agencies with nore
speci fi c gui dance to manage the water resources of the state consi stent
with current law and direction provided by |local entities and citizens
t hrough the process established in accordance with this chapter.

NEW SECTI O\ Sec. 102. The legislature finds that the |oca
devel opment of watershed plans for nmanaging water resources and for
protecting existing water rights is vital to both state and | oca
interests. The l|ocal developnment of these plans serves vital |oca
interests by placing it in the hands of people: Wo have the greatest
knowl edge of both the resources and the aspirations of those who live
and work in the watershed; and who have the greatest stake in the
proper, | ong-termmanagenent of the resources. The devel opnent of such
pl ans serves the state’s vital interests by ensuring that the state’s
wat er resources are used w sely, by protecting existing water rights,
by protecting instream flows for fish, and by providing for the
economc well-being of the state’'s citizenry and comunities.
Therefore, the legislature believes it necessary for units of |oca
gover nment t hroughout the state to engage in the orderly devel opnent of
t hese wat ershed pl ans.

NEW_ SECTI ON. Sec. 103. Unl ess the context clearly requires
otherwise, the definitions in this section apply throughout this
chapter.

(1) "Departnent" neans the departnent of ecol ogy.

(2) "lInplementing rules”" for a WRIA plan are the rules needed to
give force and effect to the parts of the plan that create rights or
obligations for any party including a state agency or that establish
wat er managenent policy.

(3) "Mninmum instream flow' neans a mninmum flow under chapter
90.03 or 90.22 RCWor a base flow under chapter 90.54 RCW

(4) "WRIA" neans a water resource inventory area established in
chapter 173-500 WAC as it existed on January 1, 1997.

(5) "Water supply utility" nmeans a water, conbined water-sewer,
irrigation, reclamation, or public utility district that provi des water
to persons or other water users within the district or a division or
unit responsible for admnistering a publicly governed water supply
system on behal f of a county.

2SHB 2054. SL p. 2
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(6) "WRI A plan" or "plan" neans the product of the planning unit
including any rules adopted in conjunction wth the product of the
pl anni ng unit.

NEWSECTI ON. Sec. 104. |In order to have the best possible program
for appropriating and admnistering water use in the state, the
| egi sl ature establishes the following principles and criteria to carry
out the purpose and intent of chapter . . ., Laws of 1997 (this act).

(1) All WRIA planning units established under this chapter shal
devel op a process to assure that water resource user interests and
directly involved interest groups at the local I|evel have the
opportunity, in a fair and equitable manner, to give input and
direction to the process.

(2) If a planning unit requests technical assistance froma state
agency as part of its planning activities under this chapter and the
assistance is with regard to a subject matter over which the agency has
jurisdiction, the state agency shall provide the technical assistance
to the planning unit.

(3) Plans devel oped under chapter . . ., Laws of 1997 (this act)
shal |l be consistent with and not duplicative of efforts already under
way in a WRIA including but not |limted to watershed analysis

conducted under state forest practices statutes and rul es.

NEW SECTI ON.  Sec. 105. (1) Once a WRIA planning unit has been
organi zed and desi gnated a | ead agency, it shall notify the depart nment
and may apply to the departnent for funding assistance for conducting
t he pl anni ng. Funds shall be provided from and to the extent of
appropriations nmade by the legislature to the departnent expressly for
t hi s purpose.

(2) Each planning unit that has conplied with subsection (1) of
this section is eligible to receive fifty thousand dollars for each
WRIA to initiate the planning process. The departnment shall allocate
additional funds to WRIA planning units based on need denonstrated by
a detail ed proposed budget submtted by the planning unit for carrying
out the duties of the planning unit. Each WRIA planning unit may
receive up to two hundred fifty thousand dollars for each WRI A during
the first two-year period of planning, with a maxi mum all ocation of
five hundred thousand dollars for each WRI A Fundi ng provi ded under

p. 3 2SHB 2054. SL
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this section shall be considered a contractual obligation against the
nmoneys appropriated for this purpose.

(3) Preference shall be given to planning units requesting funding
for conducting multi-WRI A planni ng under section 108 of this act.

(4) The departnment may retain up to one percent of funds allocated
under this section to defray adm nistrative costs.

NEW SECTI ON. Sec. 106. (1) This chapter shall not be construed as
creating a new cause of action against the state or any county, city,

town, water supply utility, conservation district, or planning unit.
(2) Notwi t hstandi ng RCW4. 92. 090, 4.96.010, and 64. 40. 020, no claim
for damages may be filed against the state or any county, city, town,
wat er supply utility, tribal governnents, conservation district, or
pl anni ng unit that or menber of a planning unit who participates in a
WRI A planning unit for perform ng responsibilities under this chapter.

*NEWSECTIOQ\L.  Sec. 107. (1)(a) Except as provided in section 108
of this act for nulti-WRI A planning, the county with the | argest area
wi thin the boundaries of a WRIA, the city obtaining the | argest anount
of water fromthe WRIA and the |argest water supply utility in the
WA may jointly and unani nously choose to initiate water resource
pl anning for the WRIA under this chapter. If the initiating group so
chooses, it shall make application to the departnment of ecology to
declare its intent to conduct watershed planning. Won maki ng
application to the departnent, the initiating group shall notify the
counties, cities, water supply utilities, tribal governments, and
conservation districts with territory within the WRI At hat t hese groups
are to neet to appoint their menbers of the WRIA planning unit. The
initiating group may consult wth the department regarding the
initiation of watershed pl anni ng. For the purposes of this section and
sections 108 and 112 of this act, a county is considered to have
territory within a WRIAonly if the territory of the county |ocated in
the WRIA constitutes at | east fifteen percent of the area of the WRI A
For conducting pl anni ng under this chapter, the county with the I argest
area within the boundaries of the WRIA is the | ead agency for the WRI A
pl anni ng, except as provided in (b) and (c) of this subsection and
section 108 of this act for nulti-WR A pl anni ng.

(b) Wien the counties of a WRIA have convened jointly to make
appoi ntments to the pl anning unit, they may, by a majority vote, choose

2SHB 2054. SL p. 4
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as the lead agency for WRIA pl anning any governmental entity in the
WRIA Such a governmental entity shall act as the | ead agency for this
purpose if it agrees in witing to accept the desi gnati on.

(c) For a WRIA |ocated within Pierce, King, Snohomi sh, or Spokane
county, the | ead agency shall be the water purveyor that is using the
I argest anount of water fromthe WRIA unl ess the water supply utility
notifies in witing the county with the |argest area in the WR A t hat
it chooses not to be the | ead agency. Such notice shall be provided
within ten working days.

(2) In a WRIA where wat er resource planning efforts have conmmenced
before the effective date of this section, such as but not limted to
the Kettle river WRIA the county legislative authorities wth
territory within the WRIA in accordance with subsection (1) of this
section may, by majority vote, choose to adopt the existing planning

unit menbership for purposes of planning under chapter . . ., Laws of
1997 (this act).
Nothing in chapter . . ., Laws of 1997 (this act) shall affect

ongoing efforts to devel op new resources and the sharing of existing
resources. No noratorium may be inposed on water resource decision
maki ng by t he departnment sol el y because of ongoi ng pl anni ng ef forts or
the absence of a plan or planning effort. Any new planning units
formed under this act shall recognize efforts already in progress.

(3)(a) Ohe WRIA planning unit shall be appointed for the WRI A as
provided by this section or for a nulti-WRI A area as provided by
section 108 of this act for nulti-WR A planning. The planning unit
shall be conposed of:

(i) One nenber representing each county with territory in the WRI A
appoi nted by the county;

(ii) Qne member representing cities for each county with territory
in the WRIA appointed by the cities within that county;

(iii) One member representing water supply utilities for each
county with territory within the WRIA, appointed jointly by the three
I argest water supply utilities in the county;

(iv) nhe nenber representing all conservation districts wth
territory within the WRI A appointed jointly by those districts;

(v) Three members representing various special interest groups
appointed jointly by the cities with territory within the WRIA; and si x
nmember s representing various speci al interest groups appointed jointly
by the counties with territory within the WRI A;

p. 5 2SHB 2054. SL
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(vi) nhe nmenmber representing the general citizenry appointed
jointly by the cities with territory within the WRI A;

(vii) Three nenbers representing the general citizenry appointed
jointly by the counties with territory in the WRIA, of which at | east
one shall be a holder of a water right certificate and at |east one
shall be a holder of a water right for which a statement of claimwas
in the state’s water rights clains registry before January 1, 1997;

(viii) If one or nore federal Indian reservations are located in
whol e or in part within the boundaries of the WRIA the planning unit
shall extend an invitation to the tribal government of each reservation
to appoi nt one menber representing that tribal government; and

(ix) Three menbers representing state agencies including the
secretary of the departnent of transportation or the secretary’s
designee, the director of the department of fish and wildlife or the
director’s designee, and the director of the departnent of ecol ogy or
the director’s designee. The three nmenbers representing state
governnent shall have a single vote representing state agency
i nterests.

(b) In addition, for a WA located within Pierce, King, Snohom sh,
or Spokane county, one representative of the water purveyor using the
I argest ampunt of water fromthe WRIA shall be a voting member of the
pl anni ng unit whet her the principal offices of the purveyor are or are
not located within the WRI A

(4) Except for a person appoi nted under subsection (3)(a)(ix) or
(b) of this section, each person appointed to a WRIA planning unit
shall have been a resident and a property owner of the WRIA for at
l east three years. No state enpl oyees or state officials other than
menbers appoi nt ed under subsection (3)(a)(ix) of this section may be
appointed to the planning unit. In appointing persons to the WRIA
pl anning unit representing special interest groups, the counties and
cities shall consider industrial water users, general businesses,
hydroel ectri c and t hermal power producers, and irrigated agricul ture,
nonirrigated agriculture, forestry, recreation, environmental, and
fisheries interest groups and other groups with interests in the WR A

(5)(a) In voting to appoi nt the nmenbers of a WRIA pl anning unit, to
sel ect a | ead agency for water resource planni ng under section 107 or
108 of this act, to approve a WRI A pl an under section 112 of this act,
or to request or concur with a request for nulti-WR A pl anni ng under
section 108 of this act, each county with territory within the WIA

2SHB 2054. SL p. 6
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shall have three votes, divided equally anpbng the members of the
county’s legislative authority and these actions shall be made by
majority vote based on the votes allocated under this section. In
voting to appoint nmembers of a WRIA planning unit: Each city with
territory within the WRI A shall have one vote and appoi nt ments shal |l be
made by majority vote of such cities; each water supply utility other
than those of a city or town with territory within the WR A shall have
one vote and appointments shall be made by majority vote of such
districts; and each conservation district with territory within the
WRIA shall have one vote and appointments shall be made by majority
vote of such districts. Al appointments shall be made within sixty
days of the date the appoi nting authorities other than the counties are
notified to convene to make appoi nt ments or the appoi ntments shall be
made by the counties with territory in the WRIA in the same manner the
counti es make ot her appoi nt ments.

(b) The nenbers appointed to the WA planning unit under
subsection (3)(a)(i), (ii), and (iii) of this section may, wthin
thirty days, by unani nous vote, increase the nunber of menmbers of the
pl anni ng uni t appoi nt ed under subsection (3)(a)(v), (vi), and (vii) of
this section by up to five menbers. Appointnment of additional members
to the planning unit shall be made within thirty days fromthe date of
appl i cation to the department under subsection (1)(a) of this section.

(c) A vacancy on the planning unit shall be filled by appoi nt ment
in the sanme manner prescribed for appointing the position that has
becone vacant. The planning unit shall convene and begi n work as soon
as two-thirds of the number of persons eligible to be nenbers of the
pl anni ng unit have been appoi nted. All positions nust be filled within
thirty days of the convening of the planning unit. The unit shall not
interrupt its work to await additional original appointments or
appointments to fill any vacancies that may occur in its membership.

*Sec. 107 was vetoed. See nessage at end of chapter.

* NEW SECTI O\ Sec. 108. (1) The counties with territory in a
WRIA the city obtaining the | argest quantity of water fromthe WR A
and the largest water supply utility in the WRIA may jointly and
unani mously elect to initiate multi-WRI A planning. |If this initiating
group so chooses, the initiating group shall notify the counties,
cities, water supply utilities, tribal governments, and conservation
districts with territory within the nulti-WIA area that these groups

p. 7 2SHB 2054. SL
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are to nmeet to appoint their members of the nulti-WRI A area pl anni ng
unit.

(a) The planning unit shall be conposed of:

(i) ne member representing each county with territory in the
mul ti - WRI A area appoi nted by that county;

(ii) One menber representing cities for each county with territory
in the nulti-WRIA area appoi nted by the cities within that county;

(iii) One member representing water supply utilities for each
county with territory within the nulti-WR A area appoi nted jointly by
the three water supply utilities in each county;

(iv) U to two nmenbers, as that number is determined by the
districts, representing all conservation districts with territory
within the nulti-WRI A area and appointed jointly by those districts;

(v) Three nmembers representing various special interest groups
appointed jointly by the cities with territory within the nulti-WIA
area; and six members representing various special interest groups
appointed jointly by the counties with territory within the nulti-WIA
area;

(vi) e nenber representing the general citizenry appointed
jointly by the cities with territory within the nulti-WIA area;

(vii) Three nenbers representing the general citizenry appointed
jointly by the counties with territory in the nulti-WR A area, of which
at |least one shall be a holder of a water right certificate and at
| east one shall be a hol der of a water right for which a statenment of
claimwas in the state’s water rights clains registry before January 1,
1997;

(viii) If one or nore federal Indian reservations are located in
whole or in part within the boundaries of the nmulti-WIA area, the
planning unit shall extend an invitation to the tribal government of
each reservation to appoint one nember representing that tribal
gover nnent; and

(ix) Three nmenbers representing state agencies including the
secretary of the departnent of transportation or the secretary’s
desi gnee, the director of the department of fish and wildlife or the
director’s designee, and the director of the departnent of ecol ogy or
the director’s designee. The three nmenbers representing state
governnent shall have a single vote representing state agency
i nterests.

2SHB 2054. SL p. 8



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWMNDNDNDDNMDNDNMNDNDNMNDNMDNNMNNMMNNNREPRPRPPRPPRPPRPPERPPRPPERPR
©O© 00 N O Ol WNPEFEP O O 0WwWNO UG WODNPEFEP O O W NO O P DN PEF-, O

(b) In addition, for a nmulti-WRIA planning unit |ocated wthin
Pi erce, King, Snohom sh, or Spokane county, one representative of the
wat er purveyor using the |argest ampunt of water fromthe nulti-WRI A
area shall be a voting menmber of the planning unit whether the
princi pal offices of the purveyor are or are not |ocated wthin the
mul ti - WRI A area.

(c) Except for a person appointed under (a)(ix) or (b) of this
subsection, each person appointed to a nulti-WR A planning unit shall
have been a resi dent and property owner within the nulti-WRI A area for
at least three years. No state enpl oyees or state officials other than
menber s appoi nted under (a)(ix) of this subsection may be appointed to
the planning unit. In appointing persons to the nulti-WR A planni ng
unit representing special interest groups the counties and cities shall
consi der industrial water users, general businesses, hydroel ectric and
thermal power producers, and irrigated agriculture, nonirrigated
agriculture, forestry, recreation, environmental, and fisheries
i nterest groups and ot her groups with interests in the nulti-WR A ar ea.

(2) Inanulti-WR A area where wat er resource pl anni ng efforts have
comenced before the effective date of this section, such as but not
limted to the Kettle river WRIA, the county |egislative authorities
with territory within the WRIA in accordance with subsection (1) of
this section may, by majority vote, choose to adopt the existing
pl anni ng unit membershi p for purposes of planning under chapter . . .,
Laws of 1997 (this act).

Nothing in this act shall affect ongoing efforts to devel op new
resources and the sharing of existing resources. No noratoriummy be
i nposed on water resource decision making by the departnent solely
because of ongoing planning efforts or the absence of a plan or
pl anning effort. Any new planning units formed under this act shall
recogni ze efforts already in progress.

(3)(a) The counties in the nulti-WIA area shall select, by a
majority vote, a governnental entity in the nulti-WRI A area to act as
| ead agency for water resource planning in the nulti-WIA area under
this chapter. Such an entity shall serve as the |lead agency if it
agrees in witing to do so. All appointments shall be made w thin
si xty days of the date the | ead agency in the nulti-WIA area notifies
t he ot her appoi nting authorities to convene to make appoi nt ments or the
appoi nt ments shall be made by the counties with territory in the nulti-
WRIA area in the same manner the counties make ot her appoi ntnents.

p. 9 2SHB 2054. SL
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(b) The nenbers appointed to the WA planning unit under
subsection (1)(a)(i), (ii), and (iii) of this section may, wthin
thirty days, by unani nous vote, increase the nunber of menmbers of the
pl anni ng unit appoi nt ed under subsection (1)(a)(v), (vi), and (vii) of
this section by up to five nenbers. Appointnent of additional members
to the planning unit shall be made within thirty days fromthe date of
appl i cation to the departnment to initiate planning.

(c) A vacancy on the planning unit shall be filled by appoi nt ment
in the sanme manner prescribed for appointing the position that has
becone vacant. The planning unit shall convene and begi n work as soon
as two-thirds of the number of persons eligible to be nenbers of the
pl anni ng unit have been appoi nted. All positions nust be filled within
thirty days of the convening of the planning unit. The unit shall not
interrupt its work to await additional original appointments or
appointments to fill any vacancies that may occur in its membership.

(4) A planning unit for a nulti-WI A area shall performall of the
functions assigned by this chapter to a WRIA planning unit and is
subject to all of the provisions of this chapter that apply to a WRIA
pl anni ng unit.

*Sec. 108 was vetoed. See nessage at end of chapter.

* NEW SECTI QN Sec. 109. The | ead agency shall provide staff
support fromresources provided for planni ng under chapter . . ., Laws
of 1997 (this act) and fromot her sources, including but not limted to
sources provided under section 113 of this act, for the work of the
WRIA planning unit. Each WRIA planning unit may establish its own
net hods of operation that are consistent with this chapter and may
establ i sh met hods for review ng the operations of its | ead agency. No
pl anni ng unit appoi nted or sel ected under this chapter may possess or
exerci se the power of em nent domain. No planning unit appointed or
sel ected under this chapter may take any action that affects in any
manner a general adj udi cation proceeding for water rights, conpl eted or
ongoi ng. Each WRIA planning unit is encouraged to: Consi der
i nformati on and pl ans t hat may have been previ ously devel oped by ot her
entities in establishing water resource managenent plans for the WRI A;
consi der exi sting data regardi ng water resources in the WRI A, and, for
a WRIA that borders another state, cooperate with |ocal government
counterparts in the adjacent state regarding water resource planning.
Wat er resource pl ans devel oped under this chapter for a WRIA may not

2SHB 2054. SL p. 10
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interfere in any manner with a general adjudication of water rights,
conpl et ed or ongoing. Such a WRIA pl an may not in any manner inpair or
dimnish with a water right that exists before the adoption of the plan
by the departnment under section 112 of this act.

Al neetings of a WRIA planning unit shall be conducted as public
neetings as required for such neeti ngs by t he open public meetings act,
chapter 42.30 RCW  Some tine shall be set aside at the end of each
neeting of a WRIA planning unit for public comrents. Each planni ng
unit shall establish procedures to be followed by the unit in making
deci sions. The objective to be sought by the planning unit in maki ng
decisions is to reach agreement anong its nmenbers on the deci sions.
Decisions by a two-thirds majority vote may be used if the unit has
found that attenpts at achieving full agreement have not been
successful .

No person who is a member of a WRIA planning unit may designate
anot her to act on behal f of the person as a menber or to attend as a
nmember a meeting of the unit on behal f of the person. |If a member of
a WRIA planning unit is absent fromnore than five meetings of the WRIA
planning unit that constitute twenty percent or nore of the neetings
t hat have been conducted by the planning unit while the person is a
menber of the unit and t hese absences have not been excused as provi ded
by this section, the menber’s position on the WRIA planning unit is to
be considered vacant. A person’s absence from a nmeeting may be
excused: By the chair of the planning unit if a witten request to do
So i s recei ved by the chair before the meeting fromwhi ch t he nenber is
to be absent; or by a majority vote of the nenbers of the pl anni ng unit
at the nmeeting during which the nmenber is absent.

*Sec. 109 was vetoed. See nessage at end of chapter.

*NEWSECTION. Sec. 110. (1) Each WRI A pl anni ng unit shall devel op
a water resource plan. The plan nust address the elements listed in
subsection (2) of this section and may incl ude ot her el enents added by
the pl anning unit. Qnce organized, the first task of the planni ng unit
istoprioritize these elenents regarding their inportance in the WI A
and i n devel opi ng a water resource plan for the WRIA A pl an shall not
be devel oped such that its provisions (a) are in conflict with state
statute or federal law, (b) inpair or dimnish in any manner a water
right existing before its adoption; (c) are inconsistent with the
construction, operation, or maintenance of a federal reclanation
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project; or (d) are inconsistent with an instream flow or condition
establ i shed for hydroel ectric power project |icensed under the federal
power act. No aspect of the plan may establish standards for water
quality or regul ate water quality in any manner what soever.

(2) The plan nust include the follow ng:

(a) An assessment of water supply and use in the WRI A including:

(i) A quantitative estimtion of the ampunt of surface and ground
water present in the planning unit, using United States geol ogical
survey information and ot her existing sources of information;

(ii) A quantitative estimation wusing existing sources of
information, of the anmpunt of precipitation and surface and ground
wat er avail abl e, using avail abl e technol ogi es, collectively for both
current and future water uses, including for instream purposes and for
w t hdrawal or diversion;

(iii) A quantitative estimation wusing existing sources of
information, of the ampunt of surface and ground water actually bei ng
used, and the nonths of peak and m ni nrum use, both in-stream and by
w thdrawal, for agricultural, industrial, fisheries, recreational,
environnmental, nunicipal, and residential purposes, and including
amount s cl ai med, permitted, or certificated for future nunicipal needs;
and

(iv) A quantitative estimation of the anmpunt of water,
approxi mately, that is represented by anopunts in clainms in the water
rights clainms registry, in water use permits, in certificated rights,
and in rul es establishing instream fl ows;

(b) A quantitative description of future water-based instream and
out - of - streamneeds i n t he pl anni ng uni t, based on proj ect ed popul ati on
and agri cul tural and ot her econonmic growmth. That is, an identification
of the water needed collectively for use for agricul tural, fisheries,
recreational, environmental, industrial, municipal, and residential
pur poses. If a federal reclamation project is providing water for
recl amation purposes within the WRIA or nmulti-WIA area, federal
recl amati on water use requirenments shall be those for project |ands
within the WRIA or nulti-WRIA area;

(c) Instream fl ows.

(i) Except for the main stemof the Col unbia river or the main stem
of the Snake river, a planning unit may propose m ni num i nstream fl ons
or | ake level s as part of its plan for other rivers and streans in its
WRIA or nulti-WRIA area.

2SHB 2054. SL p. 12
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(ii) The planning unit, by unani mous recorded vote of all voting
menbers, may set specific mninmminstream flows or |ake |evels, and
such flows or |levels shall be adopted by rul e of the departnment.

(iii) If the planning unit is unable to approve specific m nimm
instream flows or |evels unaninmusly, such flows or |evels may be
submitted as a recommended mi ni numinstream flow or level in the WRIA
pl an for consi deration by the department. Such reconmendati ons nust be
approved by a two-thirds majority vote of the voting members of the
pl anni ng unit.

(iv) Mninmum instream flows or |ake |evels proposed under this
subsection may not conflict with flow requirements or conditions in
effect under a license issued under the federal power act.

(v) The planning unit may propose adjustments to m ni mum i nstream
flows or | ake | evel s that have been set by rul e before the adoption of
the planning unit’s plan and will propose mnimum instream fl ows or
| ake levels as part of the plan for the other rivers, streans, and
| akes for which it determ nes the establishment of flows or levels to
be appropriate in the WRIA, or in the nulti-WIA area for nulti-WIA
pl anni ng under section 108 of this act.

(vi) The planning unit, by unani mous recorded vote of all voting
nmenbers, may adj ust established m ni numinstreamflows or | ake | evels,
and such flows or |evels shall be adopted by rul e of the department.

(vii) If the planning unit is unable to approve such adjustnments
unani mously, such flows or levels may be subnmitted as a recommended
adj ustnment to establi shed mi ni muminstreamflows or | ake |l evels in the
WRIA plan for consideration by the departnment. Such recommendations
nust be approved by a two-thirds majority vote of the voting members of
the pl anning unit.

(viii) A mininmum instream flow or |ake |level set for a body of
water in a WRIA plan adopted by the department under section 112 of
this act supersedes any m ni numflow or |evel or base fl ow or any ot her
such flow or | evel previously established for the body of water by the
depart ment ;

(d) A quantitative description of the ground water and of the
surface water avail able for further appropriation including water that
may be obtained through reuse. As used in this subsection (2)(d),
"avai | abl e” means avai l abl e on the date the pl an takes effect as a rul e
under section 112 of this act;

p. 13 2SHB 2054. SL
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(e) An identification of known areas that provide for the recharge
of aquifers fromthe surface and areas where aqui fers recharge surface
bodi es of water;

(f) Strategies for increasing water supplies in the WRA
i ncl udi ng:

(i) Water conservation and reuse neasures; and

(ii) Storage enhancenents, including nodifications to existing
reservoirs, new reservoirs, and underground storage. Any quantity of
wat er made avail abl e under these strategies is a quantity that is in
addition to the water decl ared avail abl e for appropri ati on under (d) of
this subsection; and

(g) An identification of areas where voluntary water-related
habi t at i nprovement projects or voluntary transactions providing for
the purchase of water-related habitat or water-related habitat
easenments woul d provide the greatest benefit to habitat in the WR A
and a prioritization of the areas based on their potential for
provi di ng such benefits. The purpose of this el ement of the planis to
provide a means of coordinating nonregul atory, voluntary efforts for
inproving water-rel ated habitat in the WA

(3) Won request the department shall assist the planning unit in
drafting proposed i npl ementing rules for the el ements of the plan over
whi ch the departnment has authority. The draft rul es shall acconpany
the plan as it is reviewed under the provisions of this chapter.

(4) A plan shall not be devel oped under this chapter to require
directly or indirectly the inplenentation of |aws, rules, or prograns
that are designed primarily to control water pollution or di scharges of
pollutants to water, to regul ate effluent discharges or wastewater
treatnment systenms or facilities, or to establish or require the
achi evemmrent of water quality standards, including but not limted to
chapter 90.48 RCW and rul es adopted under chapter 90.48 RCW the
nat i onal pol | utant di scharge el im nation systempermt program and the
state waste di scharge pernit program

*Sec. 110 was vetoed. See nessage at end of chapter.

* NEW SECTI O\ Sec. 111. (1) VWater resource managenment plans
devel oped pursuant to the process in this chapter and subsequently
adopted by the departnent under section 112 of this act are presunmed
valid. This presunption shall apply in any petition or action filed
agai nst a pl an.

2SHB 2054. SL p. 14
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(2) Any action taken by a state agency regardi ng water resources
within a WRIA for which a plan has been adopted under section 112 of
this act and any pl anni ng conducted by a state agency regardi ng water
resources within a WRIA for which a pl an has been adopt ed under section
112 of this act shall be taken or conducted in a manner that is
consistent with the plan. Al actions and deci sions of the depart ment
regarding water resources in the WRIA shall be consistent with and
based upon such an adopted plan for the WRIA.  Any ot her authority of
the department exercised within the WRIA regarding water resources
shall be exercised in a manner that is consistent with such an adopt ed
pl an.

*Sec. 111 was vetoed. See nessage at end of chapter.

* NEW SECTI O\ Sec. 112. (1) Uon conpleting a proposed water
resource plan for the WRIA the WRIA pl anni ng unit shall publish notice
of and conduct at | east one public hearing in the WRI A on t he proposed
pl an. The planning unit shall take care to provide notice of the
heari ng t hroughout the WRIA or nulti-WRIA area. As a mininum it shall
publish a notice of the hearing in one or nore newspapers of general
circulation in the WRIA or nulti-WRIA area. After considering the
publ i c comrent s presented at the hearing or hearings, the planning unit
shall subnmit a copy of its proposed plan to the department and to the
tribal council of each reservation with territory within the WR A

(2)(a) The department shall provide advice as to any specific
subsections or sections of the plan that the department believes to be
in conflict with state statute or federal |aw and may provide other
recomrendat i ons regarding the plan. The department shall transmit its
advi ce and recommendat i ons regardi ng the plan to the WRI A pl anni ng uni t
within sixty days of receiving it for review

(b) The tribal council may review and provide comrents and
reconmendations to the planning unit within sixty days of the receipt
of the plan.

(3) The WRIA planning unit shall consider each reconmendation
provi ded under subsection (2) of this section. The planning unit may
adopt such a recommendat i on or provide changes to respond to the advi ce
of the department and the tribal council by a two-thirds majority vote
of the nmenmbers of the planning unit.

The WRI A pl anni ng unit shall approve a water resource plan for the
WIADby atwo-thirds majority vote of the members of the planni ng unit.

p. 15 2SHB 2054. SL
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An approved plan shall be subnitted to the counties with territory
withinthe WRIA for adoption. If a WRIA planning unit recei ves fundi ng
for WRIA or nulti-WR A pl anni ng under section 105 of this act and does
not approve a plan for subm ssion to the counties within four years of
the date the planning unit receives the first of that funding fromthe
department for the planning, the department shall devel op and adopt a
wat er resource plan for the WRIA or nulti-WRI A area.

(4) The legislative authority of each of the counties wth
territory within the WRI A shall provide public notice for and conduct
at | east one public hearing on the WRIA plan subnmitted to the county
under this section. The counties shall take care to provide notice of
the hearings throughout the WRIA or nulti-WIA area. As a m ninum
they shall publish a notice of the hearings in one or nore newspapers
of general circulation in the WRIA or nulti-WIA area. After the
public hearings, the legislative authorities of these counties shall
convene in joint session to consider the plan. The counties may
approve or reject the plan, but may not amend the plan. Approval of a
pl an, or of recommendations for a plan that is not approved, shall be
made by a majority vote of the members of the various |egislative
authorities of the counties with territory in the WRI A based on the
votes all ocat ed under section 107 of this act.

If the plan is not approved, it shall be returned to the WRIA
pl anning unit with reconmendations for revisions. Any revised plan and
i npl ementing rul es prepared by the planning unit shall be submitted to
t he departnent and to the counties as provided by this section for WRIA
wat er resource plans generally.

(5) If the plan and i npl ementing rul es are approved by t he menbers
of the legislative authorities, the plan shall be transmtted to the
department for adoption. The department shall adopt such an approved
WRIA wat er resource plan through the adopting of inplenenting rules.
The department has no discretion to amend or reject the plan or
inpl ementing rules except those recommendations provided in section
110(2)(c) (iii) or (vii) of this act. A copy of the inpl ementing rul es
and notice of its adoption as rules shall be published in the state
regi ster under chapter 34.05 RCW  The public hearing required by
chapter 34.05 RCW shall be deened to have been satisfied by public
heari ngs hel d by county | egislative authorities.

(6) If the department finds that an elenent of a WRIA plan is in
conflict with state statute or federal |aw and the pl anni ng unit does

2SHB 2054. SL p. 16
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not renpve the conflict created by the element from its plan, the
department and the planning unit shall submit the conflict to
nedi ation. If mediation does not resolve the conflict within sixty
days, the department shall file a petition for decl aratory judgment in
the superior court to determ ne whether the element is or is not in
conflict with state statute or federal |aw The petition shall be
filed in the superior court in the county with the | argest area in the
WA or nulti-WRIA area governed by the plan. The counties that
approved the plan shall be nanmed as parties to the proceeding. The
superior court shall review the potential conflict under the error of
|l aw standard. |If the superior court finds that an el enment of the plan
isin conflict with state statute or federal |aw that el ement of the
pl an shall be invalid. Decisions on such petitions are reviewabl e as
in other civil -cases. Thi s subsection shall not be construed as
establ i shing such state liability for any other elenent of the plan
adopt ed as rul es.

*Sec. 112 was vetoed. See nessage at end of chapter.

*NEW SECTI Q\ Sec. 113. The WRIA planning units may accept
grants, funds, and other financing, as well as enter into cooperative
agreements with private and public entities for planni ng assi stance and
fundi ng.

*Sec. 113 was vetoed. See nessage at end of chapter.

*NEWSECTIOQ\L Sec. 114. A new section is added to chapter 90. 03
RCWto read as foll ows:

(1) The departnent shall rule in a timely manner upon conplete
applications to appropriate public surface and ground water. For
conpl ete applications that seek to appropriate water fromwi thin a WRI A
for which a WRIA pl an has been adopted, the department shall grant or
deny the application within one hundred eighty days of the date the
properly conpl eted application is filed with the departnent, except as
provided in subsection (2) of this section. For applications filed
after July 1, 1999, that seek to appropriate water fromwithin a WRI A
for which no WRI A pl an has been adopted, the department shall grant or
deny the application within one year of the date the properly conpl et ed
application is filed with the department, except as provided in
subsection (2) of this section. The times allowed in this section to
rule upon an application shall not include the time it takes the
appl i cant to respond to an explicit request for additional informtion

p. 17 2SHB 2054. SL
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reasonably required to make a determ nation on the application. The
department shall be allowed only one such request for additional
i nformati on. The cost of obtaining such information shall be
reasonable in relation to the quantity and value of the water right
applied for. Once the applicant responds to an information request,
the stay of the time allowed for the pernit deci sion shall end.

(2) If a detailed statement, generally referred to as an
envi ronnent al i npact statenent, nust be prepared under chapter 43.21C
RCW for or in regard to an application to appropriate water, the
department shall grant or deny the application within ninety days of
the date the final environmental inpact statement is avail able fromthe
official responsible for it under chapter 43.21C RCW

(3) The departnment shall report by January 1, 1999, to the
legislature on the status of processing applications under this
secti on.

*Sec. 114 was vetoed. See nessage at end of chapter.

*NEWSECTIOQ\L Sec. 115. A new section is added to chapter 34.05
RCWto read as foll ows:

(1) Once a pl an has been adopted by the counties in the WRI A under
section 112 of this act and the plan has been subnitted to the
depart ment of ecol ogy, the department shall file inplementing rules for
the plan with the code reviser along with an order adopting the
inplementing rules. The code reviser shall cause the order and the
inpl ementing rules to be published in the Washi ngton state regi ster in
the manner provided for the adoption of final rules and shall
i ncorporate the inplementing rules into the Washi ngt on Admi ni strative
Code. No ot her aspect of this chapter that establishes procedures for
the adoption of rules applies to the adoption of the plan by the
depart ment .

(2) For the purposes of this section, "WRI A" has the meaning
establ i shed in section 103 of this act.

*Sec. 115 was vetoed. See nessage at end of chapter.

*Sec. 116. RCW90. 54. 040 and 1997 ¢ ... s 2 (Senate Bill 5029) are
each anended to read as foll ows:

(1) Consistent with chapter . . ., lLaws of 1997 (this act) the
department, through the adoption of appropriate rules, is directed, as
a matter of high priority to insure that the waters of the state are
utilized for the best interests of the people, to devel op and i npl ement

2SHB 2054. SL p. 18
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in accordance with the policies of this chapter a conprehensive state
water resources program which will provide a process for making
deci sions on future water resource allocation and use. The depart ment
may devel op the programin segnents so that inmediate attention may be
given to waters of a given physioecononmic region of the state or to
specific critical problems of water allocation and use.

(2) In relation to the managenent and regul atory prograns rel ati ng
to water resources vested init, the departnent is further directed to
nodi fy exi sting regul ati ons and adopt new regul ati ons, when needed and
possible, to insure that existing regul atory prograns are in accord
with the water resource policy of this chapter and the program
establ i shed in subsection (1) of this section.

(3) The departnent is directed to review all statutes relating to
wat er resources which it is responsible for inplenenting. When any of
t he sane appear to the departnent to be anbi guous, uncl ear, unworkabl e,
unnecessary, or otherw se deficient, it shall make recommendations to
the legislature including appropriate proposals for statutory
nodi fications or additions. Wenever it appears that the policies of
any such statutes are in conflict with the policies of this chapter,
and the departnent is unable to fully performas provided i n subsecti on
(2) of this section, the departnent is directed to submt statutory
nodi fications to the legislature which, if enacted, would allow the
departnment to carry out such statutes in harnony with this chapter.

*Sec. 116 was vetoed. See nessage at end of chapter.

PART 1|1
STORACE

Sec. 201. RCW 90. 54. 020 and 1989 c 348 s 1 are each anended to
read as foll ows:

Utilization and managenent of the waters of the state shall be
gui ded by the follow ng general declaration of fundanentals:

(1) Uses of water for donmestic, stock watering, industrial,
commercial, agricultural, irrigation, hydroel ectric power production,
mning, fish and wldlife maintenance and enhancenent, recreational
and thermal power production purposes, and preservation of
envi ronment al and aesthetic values, and all other uses conpatible with
the enjoynent of the public waters of the state, are declared to be
benefi ci al .

p. 19 2SHB 2054. SL
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(2) Allocation of waters anong potential uses and users shall be
based generally on the securing of the maximum net benefits for the
peopl e of the state. Maxi mum net benefits shall constitute tota
benefits | ess costs including opportunities |ost.

(3) The quality of the natural environnment shall be protected and,
wher e possi bl e, enhanced as foll ows:

(a) Perennial rivers and streans of the state shall be retained
wth base flows necessary to provide for preservation of wldlife,
fish, sceni c, aesthetic and other environnental val ues, and
navi gati onal values. Lakes and ponds shall be retained substantially
intheir natural condition. Wthdrawals of water which would conflict
therewith shall be authorized only in those situations where it is
clear that overriding considerations of the public interest will be
served.

(b) Waters of the state shall be of high quality. Regardless of
the quality of the waters of the state, all wastes and other materials
and substances proposed for entry into said waters shall be provided
with all known, avail abl e, and reasonabl e net hods of treatnent prior to
entry. Notw thstanding that standards of quality established for the
waters of the state would not be violated, wastes and other materials
and substances shall not be allowed to enter such waters which wll
reduce the existing quality thereof, except in those situations where
it is clear that overriding considerations of the public interest wll
be served. Technol ogy-based effluent limtations or standards for
di scharges for municipal water treatnent plants |located on the
Chehalis, Colunbia, Cowlitz, Lewis, or Skagit river shall be adjusted
to reflect credit for substances renoved fromthe plant intake water
if:

(i) The nmunicipality denonstrates that the intake water is drawn
fromthe same body of water into which the discharge is nmade; and

(i1) The municipality denonstrates that no violation of receiving
wat er quality standards or appreci abl e environnmental degradation wll
resul t.

(4) The devel opnent of nultipurpose water storage facilities shal
be a high priority for prograns of water allocation, planning,
managenent, and efficiency. The departnent, other state agencies,
| ocal governnents, and planning units fornmed under section 107 or 108
of this act shall evaluate the potential for the devel opnent of new
storage projects and the benefits and effects of storage in reducing

2SHB 2054. SL p. 20
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damage to stream banks and property, increasing the use of |and,

providing water for nunicipal, i ndustrial, agricul tural, power

generation, and other beneficial uses, and inproving stream flow

regines for fisheries and other instream uses.

(5) Adequate and safe supplies of water shall be preserved and
protected in potable condition to satisfy human donestic needs.

((5))) (6) Multiple-purpose inmpoundnment structures are to be
preferred over single-purpose structures. Due regard shall be givento
means and net hods for protection of fishery resources in the planning
for and construction of water inpoundnent structures and other
artificial obstructions.

((6))) (7) Federal, state, and |ocal governnents, individuals,
corporations, groups and other entities shall be encouraged to carry
out practices of conservation as they relate to the use of the waters
of the state. In addition to traditional devel opnent approaches,
i nproved water use efficiency and conservation shall be enphasized in
t he managenent of the state’s water resources and in sone cases wll be
a potential new source of water with which to neet future needs
t hroughout the state.

((H)) (8) Devel opnent of water supply systens, whether publicly
or privately owned, which provide water to the public generally in
regional areas within the state shall be encouraged. Devel opnent of
wat er supply systens for nultiple donestic use which will not serve the
public generally shall be discouraged where water supplies are
avai l able fromwater systens serving the public.

((8))) (9) Full recognition shall be given in the adm nistration
of water allocation and use prograns to the natural interrel ationships
of surface and ground waters.

((69)Y)) (10) Expressions of the public interest will be sought at
all stages of water planning and allocation discussions.

((£26y)) (11) water nmanagenent prograns, including but not limted
to, water quality, flood control, drainage, erosion control and storm
runoff are deened to be in the public interest.

*Sec. 202. RCW 90.54. 180 and 1989 ¢ 348 s 5 are each amended to
read as foll ows:

Consi stent with t he fundanment al s of water resource policy set forth
in this chapter, state and |ocal governnents, i ndi vi dual s,
corporations, groups and other entities shall be encouraged to carry

p. 21 2SHB 2054. SL
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out water use efficiency and conservation prograns and practices
consistent with the foll ow ng:

(1) Water efficiency and conservation programs should utilize an
appropri ate m x of econonic i ncentives, cost share prograns, regul atory
programs, and techni cal and public information efforts. Prograns which
encour age voluntary participation are preferred.

(2) Increased water use efficiency shoul d recei ve consi deration as
a potential source of water in state and | ocal water resource planni ng
processes. In determ ning the cost-effectiveness of alternative water
sources, consideration shoul d be given to the benefits of conservati on,
i ncl udi ng wast e wat er recycling, and ((impeundrent)) storage of waters.

(3) In determining the cost-effectiveness of alternative water
sources, full consideration should be given to the benefits of storage
whi ch can reduce t he damage to stream banks and property, increase the
utilization of Iland, provide water for nunicipal, industrial,
agricul tural, and other beneficial uses, provide for the generation of
electric power from renewabl e resources, and inprove stream flow
regi mes for fishery and ot her instream uses.

(4) Entities receiving state financi al assistance for construction
of water source expansion or acqui sition of new sources shall devel op,
and inplenment if cost-effective, a water use efficiency and
conservation elenent of a water supply plan pursuant to RCW
43. 20. 230(1).

(5) State programs to i nprove water use efficiency should focus on
those areas of the state in which water i s overappropri ated; areas that
experi ence dim ni shed streanfl ows or aquifer |evels; and areas where
projected water needs, including those for instream flows, exceed
avai |l abl e suppl i es.

(6) Existing and future generations of citizens of the state of
Washi ngt on shoul d be made aware of the inportance of the state’s water
resources and the need for wi se and efficient use and devel opnent of
this vital resource. In order to increase this awareness, state
agenci es should integrate public education on increasing water use
efficiency into existing public information efforts. This effort shall
be coordinated with other Ievels of government, including |Iocal
governments and I ndian tribes.

*Sec. 202 was vetoed. See nessage at end of chapter
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PART |11
GENERAL ADJUDI CATI ONS

NEW SECTION. Sec. 301. A new section is added to chapter 90.03
RCWto read as foll ows:

The legislature finds that the |ack of certainty regardi ng water
rights within a water resource basin may i npede managenent and pl anni ng
for water resources. The legislature further finds that planning units
conducting water resource planning under chapter 90.-- RCW (sections
101 through 113 of this act) may find that the certainty provided by a
general adjudi cation of water rights under this chapter is required for
wat er planning or water managenment in a water resource inventory area
or in a portion of the area. Therefore, such planning units may
petition the department to conduct such a general adjudication and the
departnent shall give high priority to such a request ininitiating any
such general adjudications under this chapter.

PART |V
WATER PURVEYORS

*Sec. 401. RCW 90.03.383 and 1991 ¢ 350 s 1 are each amended to
read as fol |l ows:

(1) The | egi sl ature recogni zes t he val ue of interties for inproving
the reliability of public water systenms, enhancing their management,
and nore efficiently utilizing the increasingly limted resource.
G ven the continued growth i n t he nost popul ous areas of the state, the
i ncreased conplexity of public water supply managenment, and the trend
toward regional planning and regional solutions to resource issues,
i nt erconnections of public water systenms through interties provide a
val uabl e tool to ensure reliable public water supplies for the citizens
of the state. Public water systens have been encouraged in t he past to
utilize interties to achieve public health and resource management
objectives. The legislature finds that it is in the public interest to
recogni ze interties existing and in use as of January 1, 1991, and to
have associ ated water rights nodified by the departnent of ecology to
reflect current use of water through those interties, pursuant to
subsection (3) of this section. The legislature further finds it in
the public interest to develop a coordinated process to review
proposal s for interties comnmencing use after January 1, 1991.
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(2) For the purposes of this section, the follow ng definitions
shal |l apply:

(a) "Interties” are interconnections between public water systens
permitting exchange, acquisition, or delivery of wholesale and/or
retail water between those systems for other than energency supply
purposes, where such exchange, acquisition, or delivery is within
est abl i shed i nst ant aneous and annual w t hdrawal rates specified in the
systems’ existing water right permits or certificates, or contained in
clains fil ed pursuant to chapter 90. 14 RCW and whi ch results in better
management of public water supply consistent with existing rights and
obligations. Interties include interconnections between public water
systems permtting exchange, acquisition, or delivery of water to serve
as primary or secondary sources of supply((;—but—doe—net—inelude

devel opnent of new sources of supply to neet future demands if the

wat er system or systens receiving water through such an interti e make
efficient use of existing sources of water supply and t he provi si on of

wat er t hrough such an intertie is consistent with | ocal | and use pl ans.
For this purpose, a systenmis full conpliance with the state departnent

of health’s conservation gquidelines for such systens is deened

efficient use.

(b) "Service area” is the area designated as the whol esal e and/ or
retail area in a water system plan or a coordi nat ed water system pl an

pursuant to chapter 43.20 or 70.116 RCWrespectively. Wen a public
wat er system does not have a designated service area subject to the
approval process of those chapters, the service area shall be the
desi gnated place of use contained in the water right permt or
certificate, or contained in the claimfiled pursuant to chapter 90. 14
RCW

(3)(a) Public water systens with interties existing and in use as
of January 1, 1991, or that have received witten approval from the
department of health prior to that date, shall file witten notice of
those interties with the department of health and the departnent of
ecol ogy. The notice may be i ncorporated into the public water system s
five-year update of its water systempl an, but shall be filed no I ater
than June 30, 1996. The notice shall identify the |ocation of the
intertie; the dates of its first use; the purpose, capacity, and
current use; the intertie agreenent of the parties and the service
areas assigned; and other information reasonably necessary to nodify
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the public water systenis water right ((permt)). Notw thstanding the
provi sions of RCW 90.03. 380 and 90. 44. 100, for public water systens
with interties existing and in use or with witten approval as of
January 1, 1991, the department of ecol ogy, upon receipt of notice
neeting the requirenents of this subsection, shall, as soon as
practicable, nodify the place of use descriptions in the water right
permits, certificates, or clains to reflect the actual use through such
interties, provided that the place of use is within service area
desi gnations established in a water system plan approved pursuant to
chapter 43. 20 RCW or a coordi nat ed wat er system pl an appr oved pur suant
to chapter 70.116 RCW and further provided that the water used is
wi thin the instantaneous and annual w thdrawal rates specified in the
water rights ((permt)) and that no outstanding conplaints of
inpai rment to exi sting water rights have been fil ed wi th t he depart ment
of ecology prior to September 1, 1991. Wiere such conpl aints of
i npai rment have been recei ved, the department of ecol ogy shall make all
reasonabl e efforts to resolve themin a ti mel y manner t hrough agr eenent
of the parties or through avail abl e adm ni strative renedi es.

(b) Anintertie neeting the requirenments of this subsection (3) for
nodi fying the place of use description in a water right permt,

certificate, or claimmy be used to its full design or built capacity

within the npost recently approved retail or whol esale or retail and
whol esal e servi ce area, wi thout further approval under this section and
wi thout regard to the capacity actually used before January 1, 1991.
(4) Notw t hstandi ng t he provi sions of RCW90. 03. 380 and 90. 44. 100,
exchange, acqui sition, or delivery of water through interties approved
by t he departnent of heal th conmenci ng use after January 1, 1991, shall

be permitted when the intertie inproves overall system reliability,
enhances the manageability of the systens, provides opportunities for
conjunctive use, or delays or avoids the need to devel op new wvater
sources, and ot herw se neets the requi rements of this section, provided
that each public water systemis water use shall not exceed the
i nst ant aneous or annual w thdrawal rate specified in its water right
aut hori zation, shall not adversely affect existing water rights, and
shall not be inconsistent wth state-approved plans such as water
system plans or other plans which include specific proposals for
construction of interties. Interties approved and conmenci ng use after
January 1, 1991, shall not be inconsi stent with regi onal water resource
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pl ans devel oped pursuant to chapter 90.54 RCW or chapter 90.-- RCW
(sections 101 through 113 of this act).

(5) For public water systens subject to the approval process of
chapter 43.20 RCW or chapter 70.116 RCW proposals for interties
commenci ng use after January 1, 1991, shall be incorporated into water
system pl ans pursuant to chapter 43. 20 RCWor coordi nat ed wat er system
pl ans pursuant to chapter 70. 116 RCWand submitted to t he depart ment of
health and the department of ecology for review and approval as
provided for in subsections (5) through (9) of this section. The plan
shall state how the proposed intertie will inprove overall system
reliability, enhance the manageability of the systems, provide
opportunities for conjunctive use, or delay or avoid the need to
devel op new wat er sources.

(6) The departnment of health shall be responsible for review and
approval of proposals for newinterties. In its reviewthe departnent
of health shall determ ne whether the intertie satisfies the criteria
of subsection (4) of this section, with the exception of water rights
considerations, which are the responsibility of the departnment of
ecol ogy, and shall determ ne whether the intertie is necessary to
address enmergent public health or safety concerns associated wth
public water supply.

(7) If the intertie is determ ned by the departnment of health to be
necessary to address emergent public health or safety concerns
associated with public water supply, the public water system shall
amend its water system plan as required and shall file an application
with the department of ecology to change its existing water right to
reflect the proposed use of the water as described in the approved
wat er system pl an. The department of ecology shall process the
application for change pursuant to RCW 90.03.380 or 90.44.100 as
appropri ate, except that, notw thstanding the requirements of those
sections regarding notice and protest periods, applicants shall be
required to publish notice one tinme, and the conmment period shall be
fifteen days fromthe date of publication of the notice. Wthin sixty
days of receiving the application, the department of ecology shall
i ssue findings and advi se the departnment of health if existing water
rights are determ ned to be adversely affected. If no determ nation is
provi ded by the department of ecology within the sixty-day period, the
departnment of health shall proceed as if existing rights are not
adversel y affected by the proposed intertie. The departnent of ecol ogy
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may obtain an extension of the sixty-day period by submitting witten
notice to the departnent of health and to the applicant indicating a
definite date by which its determination will be made. No additi onal
extensions shall be granted, and in no event shall the total review
period for the department of ecol ogy exceed one hundred ei ghty days.
(8) If the department of health determ nes the proposed intertie
appears to neet the requirements of subsection (4) of this section but
is not necessary to address energent public health or safety concerns
associated with public water supply, the departnment of health shall
instruct the applicant to submit to the department of ecology an
application for change to the underlying water right or claim as
necessary to reflect the new pl ace of use. The department of ecol ogy
shall consider the applications pursuant to the provisions of RCW
90. 03. 380 and 90. 44. 100 as appropri at e. The departnment of ecol ogy
shall not deny or linit a change of pl ace of use for an intertie on the

grounds that the holder of a permit has not yet put all of the water

authorized in the permt to beneficial use. If in its review of

proposed interties and associated water rights the departnent of
ecol ogy determ nes that additional information is required to act on
the application, the departnment may request applicants to provide
information necessary for its decision, consistent with agency rul es
and witten guidelines. Parties disagreeing with the deci sion of the
department of ecology ((en)) to approve or deny the application for
change i n pl ace of use may appeal the decision to the pollution control
heari ngs board.

(9) The department of heal th may approve pl ans containing intertie
proposals prior to the department of ecology’s decision on the water
ri ght application for change i n pl ace of use. However, notw t hst andi ng
such approval, construction work on the intertie shall not begin until
t he departnment of ecol ogy issues the appropriate water right document
to the applicant consistent with the approved pl an.

(10) The 1997 amendnents to this section in this act are null and
void if _any one of sections 101 through 115 of this act is vetoed by

June 30, 1997.

*Sec. 401 was vetoed. See nessage at end of chapter.

*Sec. 402. RCW90. 03. 330 and 1987 ¢ 109 s 89 are each anended to
read as foll owns:
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(1) Uon a show ng satisfactory to the department that any
appropri ati on has been perfected in accordance with the provi sions of
this chapter, it shall be the duty of the departnment to issue to the
applicant a certificate stating such facts in a formto be prescribed
by him and such certificate shall thereupon be recorded with the
department. Any original water right certificate issued, as provi ded
by this chapter, shall be recorded with t he department and thereafter,
at the expense of the party receiving the same, be by the depart nment
transnitted to the county auditor of the county or counties where the
di stributing systemor any part thereof is |ocated, and be recorded in
the office of such county auditor, and thereafter be transnmitted to the
owner t hereof.

(2) If a public water system is providing water for nunicipal
suppl y purposes under a certificated water right, the instantaneous and

annual wi thdrawal rates specified in the certificate are deened valid

and perfected.

(3) If a federal reclamation project is providing water for
recl amation purposes under a certificated water ri ght, t he

i nst ant aneous and annual w thdrawal rates specified in the certificate

are deened valid and perfected.

(4) If an irrigation district is providing water for the purposes
aut hori zed by chapter 87. 03 RCWunder a certificated water right, the

i nst ant aneous and annual w thdrawal rates specified in the certificate

are deened valid and perfected.

(5) The 1997 anendnents to this section in this act are null and
void i f _any one of sections 101 through 115 of this act is vetoed by

June 30, 1997.

*Sec. 402 was vetoed. See nessage at end of chapter.

PART V
RELI NQUI SHVENT

*Sec. 501. RCW90. 14. 140 and 1987 c¢ 125 s 1 are each anmended to
read as foll ows:

(1) For the purposes of RCW 90.14.130 through 90.14. 180,
"sufficient cause" shall be defined as the nonuse of all or a portion
of the water by the owner of a water right for a period of five or nore
consecutive years where such nonuse occurs as a result of:

(a) Drought, or other unavailability of water;
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(b) Active service in the arnmed forces of the United States during
mlitary crisis;

(c) Nonvol untary service in the armed forces of the United States;

(d) The operation of |egal proceedings;

(e) Federal |aws inposing |and or water use restrictions either
directly or through the voluntary enrollnment of a |andowner in a
federal program inplementing those |aws, or acreage limtations, or
production quotas;.

(f) An el apse of tinme occurring while a request or application is
processed for transferring or changing a water right to use by a public

wat er suppl i er for muni ci pal purposes;
(g) The inplenentation of practices or technologies or the
installation or repair of facilities, including but not limted to

wat er _conveyance practi ces, technol ogi es, or facilities, that are nore
efficient or nbre water use efficient than practi ces, technol ogi es, or

facilities previously used under the water right.

(2) Notwi t hstandi ng any ot her provisions of RCW 90. 14. 130 t hr ough
90. 14. 180, there shall be no relinqui shment of any water right:

(a) If such right is claimed for power devel opment purposes under
chapter 90. 16 RCW and annual |icense fees are paid in accordance with
chapter 90. 16 RCW or

(b) If such right is used for a standby or reserve water supply to
be used in time of drought or other Ilow flow period so long as
w t hdrawal or diversion facilities are maintained in good operating
condition for the use of such reserve or standby water supply, or

(c) If suchright is claimed for a determ ned future devel opment to
take place ((either)) at _any tinme within fifteen years of either July
1, 1967, or the npbst recent beneficial use of the water right,
whi chever date is later, or

(d) If such right is claimed for nmunicipal water supply purposes
under chapter 90. 03 RCW or

(e) If such waters are not subject to appropriation under the
appl i cabl e provi sions of RCW 90. 40. 030 as now or hereafter anended.

*Sec. 501 was vetoed. See nessage at end of chapter.

PART Vi
GENERAL PERM TS
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*NEW SECTION. Sec. 601. The legislature finds that the present
delay in the processing of water right applications is not beneficial
to the citizens of the state nor is it in keeping with the goal of
managi ng t he resource to the hi ghest possi bl e standard and maxi mum net
benefit.

The | egi sl ature further finds that water conservation efforts woul d
be greatly enhanced by a pernmit system that encourages water right
applicants to use only the ampunt of water actually necessary to neet
t hei r needs.

*Sec. 601 was vetoed. See nessage at end of chapter.

*NEWSECTIQ\L. Sec. 602. A new section is added to chapter 90. 03
RCWto read as foll ows:

(1) The departnent shall develop a general permt system for
appropri ating water for nonconsunptive, nonbypass uses. This system
nust be desi gned and used to accurately identify and regi ster any water
right application that qualifies for the streanlined process of
appropri ati on of water by neeting the requirements in this section and
regi stering the use. The general permt system nust be applicable
state-wide, and all waters of the state shall be eligible for coverage
under the system The evaluation and report required for an
appl i cati on under RCW 90.03.290 are not required for applications
processed under the general permt system For the purposes of this
section:

(a) "Nonconsunptive, nonbypass use" means a use of water in which
water is diverted froma streamor drawn froman aqui fer and fol | ow ng
its use is discharged back into or near the point of diversion or
wi t hdrawal w thout di m nishment in quality and | ess than five t housand
gal l ons of net consunption per day; and

(b) "Wthout dimnishment of quality” nmeans that, before being
di scharged back to its source, the water being di scharged neets state
water quality standards adopted under chapter 90. 48 RCW

(2) The department shall, by January 1, 1998, establish t he gener al
permt system by adopting rules in accordance with chapter 34. 05 RCW
Before the adoption of rul es for a system the department shall consult
with representatives of the follow ng interest groups: Agriculture;
aquacul ture; home construction and devel opnent; county government; city
governnment; surface mning; and the environmental conmmunity. At |east
four public hearings nust be held at various |ocations around the
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state, not less than two of which shall be east of the crest of the
Cascade nmountains. The rules nust identify criteria for proposed uses
of water for which applications m ght be processed under the systemand
nust establish procedures for filing and processing applications and
issuing water rights certificates under the general permt system

*Sec. 602 was vetoed. See nessage at end of chapter.

*NEWSECTIQ\L Sec. 603. A new section is added to chapter 90. 03
RCWto read as foll ows:

An application for registration as a nonconsunptive, nonbypass
wat er user under the general permit system established under section
602 of this act nust be made on a form adopted and provided by the
depart nent . Wthin sixty days of receipt of a properly conpleted
appl i cation, the department shall determ ne whet her t he proposed use i s
eligible to be processed under the general pernmit system If the
depart ment determ nes that the proposed use is eligible to be processed
under the system the application nust be processed under the system
within the next sixty days. The priority date of the water right
establ i shed pursuant to this section shall be the date that the
properly conpleted application is submtted. If the departnent
determ nes that the proposed use is not eligible for the processing,
the department shall explain to the applicant in witing the reasons
for its determination. For a proposed use determ ned ineligible for
the processing, if the department finds that the information contai ned
on the application form substantially satisfies the information
requirenents for an application for a use that woul d normal ly be fil ed
for processing the application outside of the general pernit system
the departnent shall notify the applicant of its finding and shall
process the application as if it were filed for processing outside of
the system If the department finds that the information does not
substantially satisfy the requirenments, the application nust be
considered to be inconplete for the processing and the applicant nust
be notified of this consideration.

*Sec. 603 was vetoed. See nessage at end of chapter.

*NEWSECTIQ\L Sec. 604. A new section is added to chapter 90. 03
RCWto read as foll ows:

Nothing in sections 602 and 603 of this act authorizes the
i npai rment or operates to inpair any existing water rights. A water
ri ght hol der under sections 602 and 603 of this act shall not make
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w thdrawal s that inpair a senior water right. A holder of a senior
wat er right who believes his or her water right is inpaired may file a
conplaint with the department of ecol ogy. Wiere such conpl ai nts of
i npai rment have been recei ved, the department of ecol ogy shall make all
reasonabl e efforts to resolve themin a tinmely manner t hrough agr eement
of the parties. Nothing in section 602 or 603 of this act may be
construed as waiving any requirenent established under chapter 90. 48
RCWor federal |Iawthat a pernittee secure a di scharge pernmit regardi ng
water quality.

*Sec. 604 was vetoed. See nessage at end of chapter

*NEWSECTIQ\L.  Sec. 605. |If specific funding for the purposes of
this act, referencing this act by bill or chapter number, is not
provi ded by June 30, 1997, in the omni bus appropri ations act, this act
is null and void.

*Sec. 605 was vetoed. See nessage at end of chapter

PART VI |
APPEALS

*NEWSECTIQ\L.  Sec. 701. The |legislature recognizes that in many
cases the value of real property directly depends upon the anpunt of
water that is avail able for use on that property. The |legislature al so
recogni zes that water rights are a type of property right in which many
different parties may assert an interest. Current statutes require
many property rights actions in which different parties assert
interests, such as actions for partition or em nent domain, to be fil ed
in superior court. The legislature further finds that informal
procedures such as mediation and fact finding have been enployed
successfully in other areas of the law, and may produce positive
results in certain types of water disputes. The |egislature therefore
finds that property owners should have a choice to sel ect informal or
formal hearings before the pollution control hearings board, and that
rel i nqui shment proceedi ngs should be appealed to the |ocal superior
courts.

*Sec. 701 was vetoed. See nessage at end of chapter

*Sec. 702. RCW 34.05. 514 and 1995 ¢ 347 s 113 and 1995 c 292 s 9
are each reenacted and anended to read as foll owns:
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(1) Except as provided in subsections (2) and (3) of this section,
proceedi ngs for revi ewunder this chapter shall be instituted by payi ng
the fee required under RCW 36.18.020 and filing a petition in the
superior court, at the petitioner’s option, for (a) Thurston county,
(b) the county of the petitioner’s residence or principal place of
business, or (c) in any county where the property owned by the
petitioner and af fected by the contested decision is |ocated.

(2) For proceedings invol ving institutions of higher education, the
petition shall be filed either in the county in which the principal
office of the institution involved is located or in the county of a
branch canpus if the action invol ves such branch.

(3) For proceedings involving the relinqui shment of a water right
and appeal s of formal and informal hearings of the pollution control
hearings board involving a water quantity decision as defined in
section 713 of this act, the petition shall be filed in the superior
court for the county in which is | ocated the | and upon which the water
was used.

*Sec. 702 was vetoed. See nessage at end of chapter.

*Sec. 703. RCW43.21B. 110 and 1993 ¢ 387 s 22 are each amended to
read as fol |l ows:

(1) The pollution control hearings board shall only have
jurisdiction to hear and deci de appeal s fromthe fol | ow ng deci si ons of
t he departnent, the director, the adm ni strator of the office of mari ne
safety, and the air pollution control boards or authorities as
establ i shed pursuant to chapter 70. 94 RCW or | ocal heal t h depart nents:

(a) Gvil penalties i nposed pursuant to RCW18. 104. 155, 70. 94. 431,
70. 105. 080, 70. 107. 050, 88. 46. 090, 90. 03. 600, 90. 48. 144, 90. 56. 310, and
90. 56. 330.

(b) Qders issued pursuant to RCW 18.104.043, 18.104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095 86.16. 020, 88.46. 070,
((96-14-1306;)) and 90. 48. 120.

(c) The issuance, nodification, or termnation of any pernt,
certificate, or license by the department or any air authority in the
exercise of its jurisdiction, including the i ssuance or term nation of
a waste disposal pernit, the denial of an application for a waste
di sposal permit, or the nodification of the conditions or the terns of
a waste disposal permt.
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(d) Decisions of |ocal health departments regarding the grant or
deni al of solid waste permits pursuant to chapter 70.95 RCW

(e) Decisions of l|ocal health departments regarding the issuance
and enforcement of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Any ot her decision by the department, the adm ni strator of the
of fice of marine safety, or an air authority whi ch pursuant to | aw nust
be deci ded as an adj udi cative proceedi ng under chapter 34. 05 RCW

(2) The jurisdiction of the pollution control hearings board is
further limted as follows:

(a) The hearings board has no jurisdiction to review orders
pertaining to the relinqui shment of a water right under RCW90. 14. 130,
or to review proceedings regarding general adjudications of water
ri ghts conducted pursuant to chapter 90.03 or 90. 44 RCW

(b) The foll ow ng hearings shall not be conducted by the hearings
boar d:

((a))) (i) Hearings required by law to be conducted by the
shorel i nes heari ngs board pursuant to chapter 90. 58 RCW

((b))) (ii) Hearings conducted by the departnent pursuant to RCW
70. 94. 332, 70. 94. 390, 70.94. 395, 70.94. 400, 70.94. 405, 70.94.410, and
90. 44. 180.

d))) (iii) Hearings conducted by the department to adopt, nodify,
or repeal rules.

(3) ((Reviewof)) Rules and regul ations adopted by the hearings
board shall be subject to review in accordance with the provisions of
the Adm ni strative Procedure Act, chapter 34. 05 RCW

*Sec. 703 was vetoed. See nessage at end of chapter.

*Sec. 704. RCW 43.21B. 130 and 1990 c¢ 65 s 3 are each anended to
read as foll ows:

The adm ni strati ve procedure act, chapter 34. 05 RCW shal |l apply to
the appeal of rules and regul ati ons adopted by the board to the same
extent as it applied to the review of rul es and regul ati ons adopt ed by
the directors and/or boards or conm ssions of the various departments
whose powers, duties and functions were transferred by section 6,
chapter 62, Laws of 1970 ex. sess. to the departnment. ( (AH—ether
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chapter—))

*Sec. 704 was vetoed. See nessage at end of chapter.

*Sec. 705. RCWA43. 21B. 240 and 1989 c¢ 175 s 105 are each amended to
read as foll ows:

The departnent and air authorities shall not have authority to hol d
adj udi cati ve proceedi ngs pursuant to the Adm ni strative Procedure Act,
chapter 34.05 RCW Such hearings, except for appeals of orders
pertaining to the relinqui shment of a water right issued pursuant to
RCW 90. 14. 130, shall be held by the pollution control hearings board.

*Sec. 705 was vetoed. See nessage at end of chapter.

*Sec. 706. RCWA43.21B. 305 and 1994 ¢ 253 s 5 are each amended to
read as foll ows:

In an appeal that involves a penalty of five thousand dollars or
less, the appeal may be heard by one nenber of the board, whose
deci sion shall be the final decision of the board. An informal hearing
appeal relating to a water quantity deci sion as defined in section 713
of this act may be heard by one nember of the board. The board shall
define by rul e al ternative procedures to expedite small appeal s. These
alternatives may include: Mediation, upon agreement of all parties
unless initiated as provided in section 713 of this act; subm ssion of
testinony by affidavit; conducting heari ng by tel ephone; or ot her forns
that may lead to less formal and faster resol ution of appeal s.

*Sec. 706 was vetoed. See nessage at end of chapter.

*Sec. 707. RCW43.21B. 310 and 1992 ¢ 73 s 3 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, any order
i ssued by the depart nent ( (,—t-he—adm-ni-strator—of—the—offi-ce—of—narine
safety;)) or authority pursuant to RCW 70.94.211, 70.94. 332,
70. 105. 095, 43.27A 190, 86. 16. 020, 88.46.070, or 90.48.120(2) or any
provi sion enacted after July 26, 1987, or any permit, certificate, or
license issued by the department may be appealed to the pollution
control hearings board if the appeal is filed with t he board and served
on the department or authority within thirty days after receipt of the
order. Except as provided under chapter 70. 105D RCW ((this—is)) these
are the excl usive neans of appeal of such an order.
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((2)) (a) The departnent, the adm ni strator, or the authority in
its discretion my stay the effectiveness of an order during the
pendency of such an appeal .

(((3))) (b) At any tinme during the pendency of an appeal of such an
order to the board, the appel |l ant may apply pursuant to RCWA43. 21B. 320
to the hearings board for a stay of the order or for the renoval
t her eof .

((4))) (c) Any appeal before the hearings board nust contain the
foll owing in accordance with the rul es of the hearings board:

(((a))) (i) The appell ant’s name and address;

((b))) (ii) The date and docket number of the order, pernmit, or
li cense appeal ed;

((€€))) (iii) A description of the substance of the order, pernit,
or license that is the subject of the appeal;

((d))) (iv) A clear, separate, and conci se statenent of every
error alleged to have been conmmitted;

((€e))) (v) A clear and conci se statenment of facts upon which the
requester relies to sustain his or her statenents of error; and

((F))) (vi) A statement setting forth the relief sought.

((5))) (d) Won failure to conply with any final order of the
department or the admini strator, the attorney general, on request of
the department or the adm nistrator, may bring an action in the
superior court of the county where the violation occurred or the
potential violation is about to occur to obtain such relief as
necessary, including injunctive relief, to insure conpliance with the
order. The air authorities may bring simlar actions to enforce their
orders.

((€6))) (e) An appeal abl e deci sion or order shall be identified as
such and shall contain a conspicuous notice to the recipient that it
may be appeal ed only by filing an appeal wth the hearings board and
serving it on the department within thirty days of receipt.

(2) Water quantity decisions of the departnent, as defined in
section 713 of this act, may be appealed to the pollution control
hearings board as provided in section 713 of this act. Appeals of
orders pertaining to the relinqui shhent of a water right are filed in
superior court as provided by RCW 90. 14. 130.

*Sec. 707 was vetoed. See nessage at end of chapter.
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*Sec. 708. RCWA43.27A 190 and 1987 ¢ 109 s 11 are each amended to
read as foll ows:

Notwi t hstandi ng and in addition to any ot her powers granted to the
department of ecol ogy, whenever it appears to the department that a
person is violating or is about to viol ate any of the provisions of the
fol | ow ng:

(1) Chapter 90.03 RCW or

(2) Chapter 90.44 RCW or

(3) Chapter 86.16 RCW or

(4) Chapter 43.37 RCW or

(5) Chapter 43.27A RCW or

(6) Any other law rel ating to water resources adm ni stered by the
department; or

(7) Arule or regul ation adopted, or a directive or order issued by
t he departnment rel ati ng to subsections (1) through (6) of this section;
the departnment may cause a witten regul atory order to be served upon
((sai-d)) the person either personally, or by registered or certified
mail delivered to addressee only with return receipt requested and
acknow edged by himor her. The order shall specify the provision of
the statute, rule, regulation, directive or order alleged to be or
about to be violated, and the facts upon which the conclusion of
violating or potential violation is based, and shall order the act
constituting the violation or the potential violation to cease and
desist or, in appropriate cases, shall order necessary corrective
action to be taken with regard to such acts within a specific and
reasonabl e time. The regul ation of a headgate or controlling works as
provided i n RCW90. 03. 070, by a wat er master, streampatrol man, or ot her
person so authorized by the department shall constitute a regul atory
order within the neaning of this section. A regulatory order issued
her eunder shall becone effective i nmedi atel y upon recei pt by t he person
to whom the order is directed, except for regulations under RCW
90. 03. 070 which shall become effective when a witten notice is
attached as provided therein. Any person aggri eved by such order may
appeal the order pursuant to RCW 43. 21B. 310, except that appeal s of
orders pertaining to the relinqui shment of a water right shall be fil ed

in superior court pursuant to RCW 90. 14. 130.

*Sec. 708 was vetoed. See nessage at end of chapter.
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*Sec. 709. RCW90. 14. 130 and 1987 c¢ 109 s 13 are each anended to
read as foll ows:

Wien it appears to the departnment of ecol ogy that a person entitled
to the use of water has not beneficially used his or her water right or
sone portion thereof, and it appears that ((said)) the person’s right
has or may have reverted to the state because of such nonuse, as
provided by RCW 90. 14. 160, 90. 14. 170, or 90. 14. 180, the depart nment of
ecology shall notify such person by order: PROVIDED, That where a
conpany, association, district, or the United States has filed a
bl anket cl aim under the provisions of RCW 90.14. 060 for the total
benefits of those served by it, the notice shall be served on such
conpany, association, district or the United States and not upon any of
its individual water users who may not have used the water or sone
portion thereof which they were entitled to use. The order shall
cont ai n: (1) A description of the water right, including the
approxi mat e | ocati on of the point of diversion, the general description
of the | ands or places where such waters were used, the water source,
the ampunt involved, the purpose of use, and the apparent authority
upon which the right is based; (2) a statenent that unl ess sufficient
cause be shown on appeal the water right will be decl ared rel i nqui shed;
and (3) a statenent that such order may be appeal ed to the ((poelHutioen

control—hearings—beard)) superior court. Any person aggrieved by such
an order may appeal it to the ((poelHution—control—hearings—board
pursuant—toRCW43-21B-310)) superior court for the county in which is

located the |and upon which the water was used. Any such appeal to
superior court shall be heard de novo. The order shall be served by
regi stered or certified mail to the |ast known address of the person
and be posted at the point of division or withdrawal. The order by
itself shall not alter the recipient’s right to use water, if any.

*Sec. 709 was vetoed. See nessage at end of chapter.

*Sec. 710. RCW90. 14. 190 and 1987 c¢ 109 s 14 are each amended to
read as foll ows:

Any person feeling aggri eved by any deci sion of the departnment of
ecology may have the sane reviewed pursuant to RCW 43.21B. 310.
However, any order pertaining to the relinqui shment of a water right
shall be filed in superior court pursuant to ROW90. 14. 130. I n any such
review, the findings of fact as set forth in the report of the
department of ecol ogy shall be prim facie evidence of the fact of any
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wai ver or relinqui shment of a water right or portion thereof. |If the
heari ngs board affirns the decision of the department, a party seeks
review in superior court of that hearings board deci sion pursuant to
chapter 34. 05 RCW and the court determ nes that the party was injured
by an arbitrary, capricious, or erroneous order of the department, the
court may award reasonabl e attorneys’ fees.

*Sec. 710 was vetoed. See nessage at end of chapter.

*Sec. 711. RCW90. 14. 200 and 1989 c¢ 175 s 180 are each anended to
read as foll ows:

(1) All matters relating to the inplenmentation and enforcenment of
this chapter by the department of ecology shall be carried out in
accordance with chapter 34.05 RCW the Adm ni strative Procedure Act,
except where the provisions of this chapter expressly conflict with
chapter 34.05 RCW  Proceedings held pursuant to RCW 90. 14. 130 are

appeal abl e to superior court as provided in that section. Qher final

deci sions of the departnent of ecology under this chapter are subject
to review by the pollution control hearings board in accordance with
chapter 43.21B RCW

(2) RCW90. 14. 130 provi des nonexcl usi ve procedures for determ ni ng
a rel i nqui shment of water rights under RCW 90. 14. 160, 90. 14. 170, and
90. 14. 180. RCW90. 14. 160, 90. 14. 170, and 90. 14. 180 may be applied in,
anong ot her proceedi ngs, general adjudication proceedings initiated
under RCW90. 03. 110 or 90. 44. 220: PROVI DED, That not hi ng herei n shal |
apply to litigation involving determ nations of the department of
ecol ogy under RCW 90.03.290 relating to the inpairment of existing
rights.

*Sec. 711 was vetoed. See nessage at end of chapter.

*Sec. 712. RCW90. 66. 080 and 1979 ¢ 3 s 8 are each anended to read
as follows:

The departnent is hereby enpowered to pronul gate such rul es as may
be necessary to carry out the provisions of this chapter. Decisions of
t he departnent, other than rul e maki ng, shall be subject to revi ew by
the pollution control hearings board or a superior court in accordance
with chapter 43. 21B RCW

*Sec. 712 was vetoed. See nessage at end of chapter.
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*NEWSECTION. Sec. 713. A new section is added to chapter 43.21B
RCWto read as foll ows:

(1) A water right claimant, or pernit or certificate hol der or
appl i cant who is aggrieved or adversely affected by a water quantity
deci sion may appeal the decision to the pollution control hearings
board pursuant to RCW 43. 21B. 310. A formal hearing before the board
may only be granted if all parties to the appeal of the water quantity
deci sion agree to a formal hearing.

(2) At the request of any party, the board shall conduct an
informal hearing, consisting of nmediation and, if a settlement cannot
be agreed upon, fact finding with reconmendati ons. The hearings board
shal | adopt rul es governing the el ection, practice, and procedures of
i nformal hearings consistent with this section and section 714 of this
act.

(3) For purposes of this chapter, a "water quantity decision”
i ncl udes the follow ng:

(a) Adecision to grant or deny a pernmit or certificate for a right
to the beneficial use of water or to amend, change, or transfer such a
right; and

(b) A decision to enforce the conditions of a permt for, or right
to, the beneficial use of water or to require any person to di sconti nue
t he use of water.

*Sec. 713 was vetoed. See nessage at end of chapter.

*NEWSECTION Sec. 714. A new section is added to chapter 43.21B
RCWto read as foll ows:

(1) Wien one of the parties el ects an informal hearing pursuant to
section 713 of this act, a board member or an adm ni strative | aw j udge
from the environmental hearings office shall be assigned as the
nedi ator for the appeal .

(2) The parties involved in the informal hearing nust provide the
nedi ator and the other parties in advance with a clear, concise
statement of the disputed i ssues and the parties’ position in rel ation
to the issues and supporting documentation. The nediator shall neet
with the parties either jointly or separately, in the general area of
the project under review or by tel ephone, at the discretion of the
nedi ator, and shall take such steps as the medi at or deens appropri ate
to resolve their differences and reach a settlement agreenent. |If a
settl enent agreement is reached, the nediator shall prepare and submit
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to the hearings board a witten order of dismissal to which the
settl enent agreenent is attached. The hearings board shall enter the
order and dism ss the case unl ess the hearings board finds that the
settl ement agreenent is contrary to | aw

If the hearings board finds that the settlenent agreement is
contrary to law, it shall notify the parties and refer the di spute back
to nmedi ation.

(3) If the parties are unable to achieve a settl ement agreenent
within ninety days after being appoi nted, the nediator shall issue a
statement that a settlenent agreenent has not been reached. After
i ssuance of the statement, the party filing the appeal may request the
hearings board to subnmit the dispute to fact finding wth
reconmendations. Notice of the request for fact finding nust be sent
to the other parties.

(4 Wthin five days of the receipt of the request for fact
finding, the hearings board shall assign a board menmber or an
adm ni strati ve appeal s judge fromthe environmental hearings office to
serve as fact finder. The person who served as the mediator to the
di spute may serve as the fact finder with the consent of both parties.

(5) Wthin five days of being appointed, the fact finder shall
establish a date, tine, and place for the fact-finding hearing. The
date of the hearing nust be within thirty days of the appointnent of
the fact finder. The hearing shall be conducted in the general area
where the project under reviewis located. At |east seven days before
the date of the hearing, each party nust submit to the fact finder and
to the other parties witten proposals on all of the issues it intends
to submit to fact finding. The fact finder has the power to issue
subpoenas requiring the attendance and producti on of w tnesses and t he
production of evidence. The order of presentation at the hearing shall
be as agreed by the parties or as determ ned by the fact finder. Each
docunentary exhibit shall be filed with the fact finder and copies
shall be provided to the other parties. The fact finder shall decl are
the hearing closed after the parties have conpl eted presenting their
testinobny within agreed tine limts.

(6) The fact finder shall, wthin thirty days follow ng the
concl usion of the hearing, make witten findings of fact and witten
reconmendations to the parties as to how the dispute should be
resol ved. The fact finder may not apply any presunption as part of the
findings of fact or reconmendations. A copy of the findings and
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recomrendati ons shall be filed with the hearings board. The findings
of fact and reconmendations of the fact finder are advisory only, and
are not subject to review by the heari ngs board.

(7) Thetine limts established in this section may be ext ended by
nut ual agreenent of all the parties.

*Sec. 714 was vetoed. See nessage at end of chapter.

*NEWSECTION Sec. 715. A new section is added to chapter 43.21B
RCWto read as foll ows:

(1) Wthinthirty days after the fact finder has fil ed t he findi ngs
of fact and recommendations pursuant to section 714 of this act, a
party may request a formal hearing by the hearings board or appeal the
water quantity decision directly to superior court. All parties nust
agree to a formal hearing by t he heari ngs board before a formal hearing
i s granted.

(2) If a party elects to file an action in superior court follow ng
an informal hearing, it nust be filed in the county in which is | ocated
the | and upon which the water is or woul d be used.

*Sec. 715 was vetoed. See nessage at end of chapter.

*NEWSECTION Sec. 716. A new section is added to chapter 43.21B
RCWto read as foll ows:

An appeal to superior court of a water quantity decision, as
defined in section 713 of this act, follow ng an informal hearing by
the board shall be heard de novo. If an informal hearing on the
deci si on or order had been conpl eted by the pol |l ution control hearings
board, no i ssue may be rai sed i n superior court that was not rai sed and
di scussed as part of the fact-finding hearing. No bond may be required
on appeals to the superior court or on review by the supreme court
unl ess specifically required by the judge of the superior court.

*Sec. 716 was vetoed. See nessage at end of chapter.

PART VI ||
M SCELLANEQUS

Sec. 801. RCW90.03.380 and 1996 c 320 s 19 are each anended to
read as foll ows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the | and
or place upon which the sane i s used: PROVI DED, HOANEVER, That ((said))
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the right my be transferred to another or to others and becone
appurtenant to any other |and or place of use without |oss of priority
of right theretofore established if such change can be nade w thout
detriment or injury to existing rights. The point of diversion of
wat er for beneficial use or the purpose of use may be changed, if such
change can be nmade wi thout detrinent or injury to existing rights. A
change in the place of use, point of diversion, and/or purpose of use
of a water right to enable irrigation of additional acreage or the
addition of new uses nmay be permtted if such change results in no
increase in the annual consunptive quantity of water used under the
wat er right. For purposes of this section, "annual consunptive
guantity" nmeans the estimated or actual annual anount of water diverted
pursuant to the water right, reduced by the estimted annual anount of
return flows, averaged over the nost recent five-year period of
continuous beneficial use of the water right. Before any transfer of
such right to use water or change of the point of diversion of water or
change of purpose of use can be nmade, any person having an interest in
the transfer or change, shall file a witten application therefor with
t he departnent, and ((said)) the application shall not be granted until
notice of ((said)) the application ((shatH—be)) is published as
provi ded in RCW 90. 03. 280. If it shall appear that such transfer or
such change may be nmade without injury or detrinment to existing rights,
the departnment shall issue to the applicant a certificate in duplicate
granting the right for such transfer or for such change of point of
di version or of use. The certificate so issued shall be filed and be
made a record with the departnent and the duplicate certificate issued
to the applicant may be filed with the county auditor in |ike manner
and with the sane effect as provided in the original certificate or
permt to divert water.

(2) If an application for change proposes to transfer water rights

fromone irrigation district to another, the departnent shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change wll not adversely affect the

ability to deliver water to other |andowners or inpair the financial
integrity of either of the districts.

(3) A change in place of use by an individual water user or users
of water provided by an irrigation district need only receive approval
for the change fromthe board of directors of the district if the use
of water continues within the irrigation district, and when water is
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provided by an irrigation entity that is a nenber of a board of joint
control created under chapter 87.80 RCW approval need only be received
fromthe board of joint control if the use of water continues within
the area of jurisdiction of the joint board and the change can be nade
wi thout detrinment or injury to existing rights.

(4) This section shall not apply to trust water rights acquired by
the state through the funding of water conservation projects under
chapter 90.38 RCWor RCW 90.42.010 through 90. 42. 070.

*Sec. 802. RCW90. 44. 100 and 1987 c¢ 109 s 113 are each anended to
read as foll ows:

After an application to, and upon t he i ssuance by t he departnent of
an anmendment to the appropriate pernmit or certificate of ground water
right, the holder of a valid right to wi thdraw public ground waters
may, wthout losing his priority of right, construct wells or other
nmeans of wthdramwal at a new location in substitution for or in
addition to those at the original |ocation, or he my change t he manner
or the place of use of the water((-—PROM-DED—HOAEVER—That—sueh) ).
An amendment shall be issued only after publication of notice of the
application and findings as prescribed in the case of an original
appl i cation. Such amendnent shall be issued by the departnent only on
the conditions that: (1) The additional or substitute well or wells
shall tap the same body of public ground water as the original well or
wells; (2) use of the original well or wells shall be discontinued upon
construction of the substitute well or wells; (3) the construction of
an additional well or wells shall not enl arge the right conveyed by t he
original permit or certificate; and (4) other existing rights shall not
be inpaired. An amendnent to a pernmit or certificate to change the
pl ace of use, point of wthdrawal, and/or purpose of use of a ground
water right to enable irrigation of additional acreage or the addition
of new uses may be issued if such change results in no increase in the
annual consunptive quantity of water used under a certificate or
aut hori zed for use under a permnit. For purposes of this section,
"annual consunptive quantity” means the estimated or actual annual
ampunt _of water w thdrawn pursuant to a certificate or the anpunt
authorized for use pursuant to a permit, reduced by the estimated
annual anmpunt of return flows. For pernmits or certificates under which
actual ampunts of water have been withdrawn, w thdrawals and return
flows shall be averaged over the npst recent five-year period of
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conti nuous benefici al use of the ground water right or, if the period

of actual continuous beneficial use is less than five years, such

|l esser peri od. The department may specify an approved manner of

construction and shall require a show ng of conpliance with the terns
of the anmendment, as provided in RCW 90.44.080 in the case of an
original permt.

*Sec. 802 was vetoed. See nessage at end of chapter

NEW SECTI ON. Sec. 803. As used in this act, part headings
constitute no part of the |aw

NEW SECTI ON. Sec. 804. Sections 101 through 113 of this act
constitute a new chapter in Title 90 RCW

NEW SECTI ON. Sec. 805. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

Passed the House April 27, 1997.

Passed the Senate April 18, 1997.

Approved by the Governor WMy 20, 1997, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 20, 1997.

Note: Governor’s explanation of partial veto is as foll ows:

"I amreturning herewith, w thout nmy approval as to sections 107
t hrough 116, 202, 401, 402, 501, 601, 602, 603, 604, 605, 701 through
716, and 802, Second Substitute House Bill No. 2054 entitl ed:

"AN ACT Relating to water resource nanagenent;"

Second Substitute House Bill No. 2054 addresses a nunber of water
resource managenent issues, including watershed planning, storage
adj udi cati ons, water purveyors, relinqui shnent, general permts, water
ri ght appeals, and transfers.

| agree with legislative |eaders on the need for |ocal watershed
pl anni ng. The people who live in a particular area should have a
strong voice as to how water should be used in their watershed.
Sections 101 through 106 set the tone for howwe will resolve many of
our water problens and | support those sections.

Sections 107 through 116 set out a process for |ocal watershed
pl anni ng and adopti on whi ch does not provide sufficient flexibility to
accommodate a wi de array of watershed planning needs. The tine limts
i nposed on the Departnment of Ecology for making decisions on water
right applications are unreasonabl e under current resources avail able
to the Departnment of Ecol ogy.

p. 45 2SHB 2054. SL
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Section 202 equates water storage with water conservation and
al t hough the two may be related, this definition of water conservation
could be problematic in future water rights processing and appeal s.

Sections 401 and 402 are null and void because of ny actions on
sections 107 through 116, but these are inportant water resource
managenent issues so | wll address the issues in these sections.
Section 401 makes changes to the intertie statute (RCW 90.03.380) to
pronote | and devel opnent, but is not |inked to growth managenent pl ans
or state-approved demand forecasts. The broad |anguage used to
grandfather in existinginterties would create dormant water rights and
excuse these interties froma reviewto determ ne potential inpacts on
other existing water rights as well as instream fl ows. Section 402
woul d equate the perfection of a water right to the quantity all ocated
in a certificate of water right rather than the quantity beneficially
used. This would violate a fundanental principle of western water | aw
and the state water code and create great uncertainty in trying to
determine what water is available for other water rights, new
applications, and the protection of instreamresources.

Section 501, without a standard established by the |egislature,
could allow a water right holder to avoid relinquishnent by taking an
unlimted anount of time to inplenment a water conservation project.

Sections 601 through 605 would create a new surface water permt
exenption for water uses that consune | ess than 5,000 gal |l ons per day.

Sections 701 through 716 would override the existing, well-
establi shed and highly functional water right appeals process. These
sections could establish a total of four processes to reach a factual
deci sion on the record.

Section 802 would anend the ground water code to all ow changes to
water rights that are already authorized in section 801, which anends
the surface water code. The legislature has already recognized that
the surface water code, RCW chapter 90.03, applies to the allocation
and regulation of ground water. | believe, and the Departnent of
Ecol ogy concurs, that the anmendnents to RCW90. 03. 380 set forth within
section 801 apply to ground water rights as well as to surface water
rights. To the extent that this is duplicative of the provisions in
section 801, section 802, which anmends RCW 90. 44. 100, is unnecessary.
Section 802 would also allow the irrigation of additional acreage or
the addition of new uses for a quantity of water authorized under a
ground water permt that has not yet been put to beneficial use. This
is a concept that I am very interested in exploring, and I wll be
asking for further study and recommendations on this issue in the
interim

For these reasons, | have vetoed sections 107 through 116, 202,
401, 402, 501, 601, 602, 603, 604, 605, 701 through 716, and 802,
Second Substitute House Bill No. 2054.

Wth the exception of sections 107 through 116, 202, 401, 402, 501,

601, 602, 603, 604, 605, 701 through 716, and 802, Second Substitute
House Bill No. 2054 is approved.™
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