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SUBSTI TUTE SENATE BI LL 6161

AS AMENDED BY THE HOUSE
Passed Legislature - 1998 Regul ar Session
St ate of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senate Committee on Agriculture & Environnent (originally sponsored
by Senators Swecker, Newhouse, Rasmussen and Anderson)

Read first tine 1/23/98.

AN ACT Relating to dairy nutrient managenent; anmending RCW
90. 64. 005, 90.64.010, 90.64.030, 90.64.050, 90.64.070, 90.64.080,
90. 48. 465, and 43. 21B. 110; addi ng new sections to chapter 90.64 RCW
creating new sections; repealing RCW 90.64.060 and 90.64.090;
prescribing penalties; and declaring an emergency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.64.005 and 1993 ¢ 221 s 1 are each anended to read
as follows:

The legislature finds that there is a need to establish a cl ear and
under st andabl e process that provides for the proper and effective
managenent of dairy ((waste)) nutrients that affect((s)) the quality of
surface or ground waters in the state of Washington. The |egislature
finds that there is a need for a programthat will provide a stable and
predi ctabl e business clinmate upon which dairy farns may base future
i nvest nent deci si ons.

The legislature finds that federal regulations require a permt
program for dairies ((fwth})) with over seven hundred head of mature
cows and, other specified dairy farnms that directly discharge into
waters or are otherw se significant contributors of pollution. The
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| egislature finds that significant work has been ongoi ng over a period
of time and that the intent of this chapter is to take the consensus
t hat has been devel oped and place it into statutory form

It is also the intent of this chapter to establish an inspection
and technical assistance program for dairy farnms to address the
di scharge of pollution to surface and ground waters of the state that
will lead to water quality conpliance by the industry. A further
purpose is to create a bal anced programinvol vi ng techni cal assi st ance,
regulation, and enforcenment wth coordination and oversight of the
program by a commttee conposed of industry, agency, and other
representatives. Furthernore, it is the objective of this chapter to
maintain the admnistration of the water quality programas it relates
to dairy operations at the state |evel.

It is also the intent of this chapter to recognize the existing
wor ki ng rel ati onshi ps bet ween conservation districts, the conservation
commi ssion, and the departnment of ecology in protecting water quality
of the state. A further purpose of this chapter is to provide
statutory recognition of the coordination of the functions of
conservation districts, the conservation comm ssion, and t he depart nent
of ecology pertaining to devel opnment of dairy waste nmanagenent plans
for the protection of water quality.

Sec. 2. RCW90.64.010 and 1993 ¢ 221 s 2 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Advisory and oversight commttee" neans a bal anced commttee
of agency, dairy farm and interest group representatives convened to
provide oversight and direction to the dairy nutrient mnagenent
program

(2) "Bypass" neans the intentional diversion of waste streans from
any portion of a treatnent facility.

(3) "Catastrophic" neans a tornado, hurricane, earthquake, fl ood,
or other extrenme condition that causes an overflow from a required
waste retention structure.

(4) "Certification" nmeans:

(a) The acknow edgnent by a local conservation district that a
dairy producer has constructed or otherwi se put in place the elenents
necessary to inplenent his or her dairy nutrient managenent plan; and

SSB 6161. SL p. 2
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(b) The acknow edgnent by a dairy producer that he or she is
managing dairy nutrients as specified in his or her approved dairy
nutri ent managenent pl an.

(5) "Chronic" neans a series of wet weather events that precludes
the proper operation of a dairy nutrient managenent system that is
designed for the current herd size.

(6) "Conservation comm ssion” or "conmm ssi on” means the
conservati on conmm ssi on under chapter 89.08 RCW

((2)) (7). "Conservation districts" or "district" neans a
subdi vi sion of state governnment organi zed under chapter 89.08 RCW

((3))) (8) "Concentrated dairy ani mal feeding operation” neans a
dai ry ani mal feedi ng operation subject to regul ati on under this chapter
which the director designates under RCW ((96-64-030)) 90.64.020 or
nmeets the followng criteria:

(a) Has nore than seven hundred mature dairy cows, whether m | ked
or dry cows, that are confined; or

(b) Has nore than two hundred head of mature dairy cattl e, whether
m | ked or dry cows, that are confined and either:

(1) From which pollutants are discharged into navigable waters
through a manmade ditch, flushing system or other simlar mannmade
devi ce; or

(11) Fromwhich pollutants are discharged directly into surface or
ground waters of the state that originate outside of and pass over
across, or through the facility or otherwise cone into direct contact
with the animals confined in the operation.

((4»)) (9 "Dairy animal feeding operation® neans a |ot or
facility where the follow ng conditions are net:

(a) Dairy animals that have been, are, or wll be stabled or
confined and fed for a total of forty-five days or nore in any twel ve-
nmont h period; and

(b) Crops, vegetation forage growth, or postharvest residues are
not sustained in the normal grow ng season over any portion of the | ot
or facility. Two or nore dairy ani mal feeding operations under conmon
ownership are considered, for the purposes of this chapter, to be a
single dairy aninmal feeding operation if they adjoin each other or if
they use a common area for |and application of wastes.

((65))) (10) "Dairy farm neans any farm that is licensed to
produce ml k under chapter 15.36 RCW

p. 3 SSB 6161. SL
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(11) "Dairy nutrient" nmpans any organic waste produced by dairy

cows or a dairy farm operation.
(12) "Dairy nutrient managenent plan" nmeans a plan neeting the

requirenents established under section 6 of this act.
(13) "Dairy nutrient managenent technical assistance teanl neans

one or nore professional engineers and |ocal conservation district

enpl oyees convened to serve one of four distinct geographic areas in

t he state.
(14) "Dairy producer" neans a person who owns or operates a dairy

farm

(15) "Departnent” neans the departnent of ecol ogy under chapter
43. 21A RCW

((6))) (16) "Director" neans the director of the departnment of
ecol ogy, or his or her designee.

(17) "Upset" neans an exceptional incident in which there is an

uni ntentional and tenporary nonconpliance with technol ogy-based pernit

effluent limtations because of factors beyond the reasonable control

of the dairy. An upset does not include nonconpliance to the extent

caused by operational error, inproperly designed treatnment facilities,

i nadequate treatnent facilities, |lack of preventive maintenance, or

carel ess or i nproper operation.
(18) "Violation" neans the followi ng acts or omi SSions:
(a) A discharge of pollutants into the waters of the state, except

t hose di scharges that are due to a chronic or catastrophic event, or to

an _upset as provided in 40 C.F.R Sec. 122.41, or to a bypass as

provided in 40 CF.R Sec. 122.41, and that occur when:
(i) A dairy producer has a current national pollutant discharge

elimnation systempermt with a wast ewat er syst em desi gned, oper at ed,

and mai ntained for the current herd size and that contains all process-

generated wast ewat er plus average annual precipitation ninus

evaporation plus contam nated storm water runoff from a twenty-five

vear, twenty-four hour rainfall event for that specific |location, and

the dairy producer has conplied with all pernmt conditions, including

dairy nutrient mnagenent plan conditions for appropriate |and

application practices; or
(ii) A dairy producer does not have a national pollutant discharge

elimnation systempermt, but has conplied with all of the elenents

of a dairy nutrient managenent plan that: Prevents the discharge of

pollutants to waters of the state, is commensurate with the dairy

SSB 6161. SL p. 4
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producer’s current herd size, and is approved and certified under

section 6 of this act;

(b) Failure to register as required under section 3 of this act; or
(c) The |l ack of an approved dairy nutrient managenent plan by July
1, 2002; or

(d) The lack of a certified dairy nutrient nmanagenent plan for a
dairy farm after Decenber 31, 2003.

NEW SECTI ON. Sec. 3. (1) Every dairy producer |icensed under
chapter 15.36 RCWshall register with the departnent by Septenber 1,
1998, and shall reregister wth the departnment by Septenber 1st of
every even-nunbered year. Every dairy producer licensed after
Septenber 1, 1998, shall register with the departnent within sixty days
of licensing. The purpose of registration is to provide and update
baseline information for the dairy nutrient managenent program

(2) To facilitate registration, the departnment shall obtain from
the food safety and animal health division of the departnent of
agriculture a current list of all licensed dairy producers in the state
and mail a registration formto each |icensed dairy producer no |ater
than July 15, 1998.

(3) At a mnimm the formshall require the follow ng i nformation
as of the date the formis conpl eted:

(a) The nane and address of the operator of the dairy farm

(b) The nane and address of the dairy farm

(c) The tel ephone nunber of the dairy farm

(d) The nunber of cows in the dairy farm

(e) The nunber of young stock in the dairy farm

(f) The nunber of acres owned and rented in the dairy farm

(g) Wether the dairy producer, to the best of his or her
knowl edge, has a plan for managing dairy nutrient discharges that is
commensurate with the size of his or her herd, and whether the planis
being fully inplenented; and

(h) If the fields where dairy nutrients are being applied belong to
soneone other than the dairy producer whose farm operation generated
the nutrients, the nane, address, and tel ephone nunber of the owners of
the property accepting the dairy nutrients.

(4) Inthe mailing to dairy producers containing the registration
form the departnent shall also provide clear and conprehensive
information regarding the requirements of this chapter.

p. 5 SSB 6161. SL
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(5) The departnent shall require the registrant to provide only
information that is not al ready avail abl e fromot her sources accessi bl e
to the departnent, such as dairy licensing information.

NEW SECTION. Sec. 4. Before Cctober 1, 1998, the departnent and
conservation comm ssion shall jointly sponsor and hold an educati onal
wor kshop for conservation districts fromaround the state. The purpose
of the workshop is to inform |ocal conservation districts about the
requi renents of this chapter, and for |ocal conservation districts, the
conservation conm ssion, and the departnment to clearly understand their
respective roles and responsibilities in carrying out these
requirenents.

NEWSECTION. Sec. 5. (1) By Cctober 1, 1998, the departnent shall
initiate an inspection programof all dairy farns in the state. The
pur pose of the inspections is to:

(a) Survey for evidence of violations;

(b) Identify corrective actions for actual or immnent discharges
that violate or could violate the state’s water quality standards;

(c) Monitor the devel opnent and inplenentation of dairy nutrient
managenent plans; and

(d) ldentify dairy producers who would benefit from technica
assi stance prograns.

(2) Local conservation district enpl oyees may, at their discretion,
acconpany departnent inspectors on any schedul ed i nspection of dairy
farms except random unannounced inspections.

(3) Followup inspections shall be conducted by the departnent to
ensure that corrective and other actions as identified in the course of
initial inspections are being carried out. The departnent shall also

conduct such additional 1inspections as are necessary to ensure
conpliance with state and federal water quality requirenents, provided
that all licensed dairy farns shall be inspected once within two years

of the start of this program The departnent, in consultation with the
advi sory and oversight comnmttee established in section 8 of this act,
shal | devel op performance-based criteria to determ ne the frequency of
i nspecti ons.

(4) Dairy farnms shall be prioritized for inspection based on the
devel opnent of criteria that include, but are not limted to, the
foll ow ng factors:

SSB 6161. SL p. 6
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(a) Existence or inplenentation of a dairy nutrient nanagenent
pl an;

(b) Proximty to inpaired waters of the state; and

(c) Proximty to all other waters of the state. The criteria
devel oped to inplenent this subsection (4) shall be reviewed by the
advi sory and oversight conmttee.

NEW SECTION. Sec. 6. (1) Except for those producers who al ready
have a certified dairy nutrient managenent plan as required under the
terms and conditions of an individual or general national pollutant
di scharge elimnation systempermt, all dairy producers |icensed under
chapter 15.36 RCW regardl ess of size, shall prepare a dairy nutrient
managenent plan. |f at any tine a dairy nutrient managenent plan fails
to prevent the discharge of pollutants to waters of the state, it shal
be required to be updat ed.

(2) By Novenmber 1, 1998, +the conservation conmssion, in
conjunction with the advi sory and oversi ght comm ttee established under
section 8 of this act shall devel op a docunment clearly describing the
elenents that a dairy nutrient nmanagenent plan nmust contain to gain
| ocal conservation district approval.

(3) In developing the elenents that an approved dairy nutrient
managenent plan nust contain, the comm ssion may authorize the use of
ot her nmethods and technol ogies than those developed by the natura
resources conservation service when such alternatives have been
eval uat ed by t he advi sory and oversight commttee. Alternative nethods
and technol ogi es shall neet the standards and specifications of:

(a) The natural resources conservation service as nodified by the
geogr aphi cal l y based standards devel oped under section 10 of this act;
or

(b) A professional engineer with expertise in the area of dairy
nutrient managenent.
(4) In evaluating alternative technologies and nethods, the

pri nci pal objectives of the commttee’'s evaluation shall be
det erm ni ng:
(a) Whether there is a substantial |ikelihood that, once

i npl enented, the alternative technol ogi es and net hods woul d not viol ate
water quality requirenents;

(b) Whether nore cost-effective nethods can be successfully
inpl emented in sonme or all categories of dairy operations; and

p. 7 SSB 6161. SL
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(c) Whether the technol ogi es and net hods approved or provided by
the natural resources conservation service for use by confined ani mal
feeding operations are necessarily required for other categories of
dai ry operations.

In addition, the commttee shall encourage the conservation
commi ssion and the conservation districts to apply in dairy nutrient
managenent plans technol ogi es and net hods that are appropriate to the
needs of the specific type of operation and the specific farmsite and
to avoi d i nposing requirenents that are not necessary for the specific
dairy producer to achieve conpliance with water quality requirenents.

(5) Such plans shall be submtted for approval to the | ocal
conservation district where the dairy farmis |located, and shall be
approved by conservation districts no later than by July 1, 2002. The
conservation comm ssion, in conjunction with conservation districts,
shal | devel op a state-w de schedul e of pl an devel opnent and approval to
ensure adequate resources are available to have all plans approved by
July 1, 2002.

(6) If a dairy producer |eases land for dairy production from an
owner who has prohibited the devel opnent of capital inprovenents, such
as storage |agoons, on the |eased property, the dairy producer shal
indicate in his or her dairy nutrient managenent plan that such
i nprovenents are prohibited by the | andowner and shall describe other
met hods, such as |l and application, that will be enployed by the dairy
producer to manage dairy nutrients.

(7) Notwithstanding the tinelines in this section, any dairy farm
licensed after Septenber 1, 1998, shall have six nonths fromthe date
of licensing to develop a dairy nutrient managenent plan and anot her
ei ghteen nonths to fully inplenent that plan.

(8) If a plan contains the elenents identified in subsection (2) of
this section, a conservation district shall approve the plan no | ater
than ninety days after receiving the plan. If the plan does not
contain the elements identified in subsection (2) of this section, the
| ocal conservation district shall notify the dairy producer in witing
of nodifications needed in the plan no later than ninety days after
receiving the plan. The dairy producer shall provide a revised plan
that includes the needed nodifications within ninety days of the date
of the |l ocal conservation district notification. |f the dairy producer
does not agree with, or otherw se takes exception to, the nodifications
requested by the local conservation district, the dairy producer may

SSB 6161. SL p. 8
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initiate the appeal s process described in section 7 of this act within
thirty days of receiving the letter of notification.

(9) An approved plan shall be certified by a conservation district
and a dairy producer when the el enents necessary to i nplenent the plan
have been constructed or otherwi se put in place, and are bei ng used as
designed and intended. A certification formshall be devel oped by the
conservation comm ssion for use state-wide and shall provide for a
signature by both a conservation district representative and a dairy
producer. Certification forns shall be signed by Decenber 31, 2003,
and a copy provided to the departnent for recording in the data base
established in section 9 of this act.

(10) The ability of dairy producers to conply with the planning
requi renents of this chapter depends, in nany cases, on the
availability of federal and state funding to support technical
assi stance provided by | ocal conservation districts. Dairy producers
shall not be held responsible for nonconpliance with the planning
requirenents of this chapter if conservation districts are unable to
perform their duties under this chapter because of insufficient
f undi ng.

NEW SECTI ON. Sec. 7. (1) Conservation district decisions
pertaining to denial of approval or denial of certification of a dairy
nutrient nmanagenent plan; nodification or anendnent of a plan;
conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a
particular dairy farm and the failure to adhere to plan review and
approval tinelines identified in section 6 of this act are appeal able
under this chapter. Department actions pertaining to water quality
vi ol ati ons are appeal abl e under chapter 90.48 RCW

In addition, a dairy producer who is constrained from conplying
with the planning requirenents of this chapter because of financial
hardship or local permtting delays may request a hearing before the
conservation conm ssion and may request an extension of up to one year
beyond t he approval and certification dates prescribed in this chapter
for plan approval and certification.

(2) Wthin thirty days of receiving a |local conservation district
notification regarding any of the decisions identified in subsection
(1) of this section, a dairy producer who disagrees with any of these
decisions may request an informal hearing before the conservation

p. 9 SSB 6161. SL
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comm ssion or may appeal directly to the pollution control hearings
board. The comm ssion shall issue a witten decision no later than
thirty days after the informal hearing.

(3) If the conservation comm ssion reverses the decision of the
conservation district, the conservation district may appeal this
reversal to the pollution control hearings board according to the
procedure in chapter 43.21B RCWw thin thirty days of receipt of the
conmi ssion’ s deci sion.

(4) When an appeals process is initiated under this section, the
length of tinme extending fromthe start of the appeals process to its
concl usion shall be added onto the tinelines provided in this chapter
for plan devel opnent, approval, and certification only if an appeal is
heard by the pollution control hearings board.

*NEW SECTION. Sec. 8. (1) A dairy nutrient managenent program
advi sory and oversight conmttee is established. The commttee shall
be cochaired by the executive director of the conservation conm ssion
and a dairy industry representative. The purpose of the conmittee is
to provide direction to and oversi ght of the dairy nutrient management
inspection program as well as to encourage the use of appropriate
al ternative technol ogi es and nmet hods for managing dairy nutrients.

(2) The conmittee shall include no |ess than el even, and no nore
than thirteen nmenbers, including one representative from the
department, one representative of the dairy industry fromeach of four
geographic areas as referenced in section 10 of this act, one
representative from the conservation conm ssion, two representatives
from | ocal conservation districts, one representative from a | ocal
heal t h depart nent, one representative of an envi ronnmental organi zati on,
and one representative fromthe shellfish industry. |[In addition, the
nat ural resources conservation service and the federal environnental
protection agency shall each be invited to appoint a representative to
the committee.

(3) The conservation conm ssion shall contact agencies and
organi zati ons representing the interests identified in subsection (2)
of this section and request that they notify their enployees and
menber ship of the opportunity to serve on the advisory and oversi ght
commi tt ee. The conmi ssion shall also extend the invitations to the
nat ural resources conservation service and the federal environnental
protection agency. An association representing the dairy industry

SSB 6161. SL p. 10
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shall solicit interest broadly from both w thin and outside of the
associ at i on. Persons interested in serving on the advisory and
oversight conmmittee shall subnit their names to the conservation
conm ssion no later than May 1, 1998. By June 1, 1998, the conm ssion
shall appoint the required nunber of menbers from the nom nations
recei ved.

(4) Advisory and oversi ght conmittee menbers shall be conpensated
under RCW 43. 03. 230 and shall be rei nbursed for expenses as provided
under RCW 43. 03. 050 and 43. 03. 060.

(5) The conmmittee shall performthe follow ng functions:

(a) Meet at |east four times per cal endar year;

(b) Maintain meeting mnutes and account for the resolution of
issues jointly identified by the comnmittee chairs as needing to be
addr essed;

(c) Review the devel opment of the data base, the quarterly data
base summary, and the annual report provided by the department under
section 9 of this act and RCW 90. 64. 050;

(d) Act as a forumto hear suggestions fromany interested parties,
including dairy farners, regarding i npl ement ati on of the dairy nutrient
managenment progr amn

(e) Review and reconmend standardized dairy farm inspection
procedures, prioritization criteria, and frequencies and a reporting
format to be used by the departnment;

(f) Assist the department and the conservation conm ssion in
devel opi ng reports to the | egi slature as required in section 17 of this
act; and

(g) Review and reconmend dai ry nutri ent management t echnol ogi es and
net hods ot her than t hose approved or provided by the natural resources
conservation servi ce for use as conponents of nutrient management pl ans
under this chapter.

*Sec. 8 was vetoed. See nmessage at end of chapter.

NEW SECTION. Sec. 9. (1) By Cctober 1, 1998, the departnent, in
consultation with the advisory and oversight commttee, shall devel op
and maintain a data base to account for the inplenentation of this
chapter.

(2) The data base shall track registrations; inspection dates and
results, including findings of violations; regulatory and enforcenent
actions; and the status of dairy nutrient managenent plans. In

p. 11 SSB 6161. SL



© 00 N O Ol WDN P

e T
w N R O

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31
32
33
34
35
36
37

addition, the nunber of dairy farm inspections by inspector shall be
tallied by nonth. A summary of data base information shall be provided
quarterly to the advisory and oversight commttee.

(3) Any information entered into the data base by the departnent
about any aspect of a particul ar dairy operation nmay be revi ewed by the
af fected dairy producer upon request. The departnent shall correct any
information in the data base upon a showing that the information is
faulty or inaccurate. Conpl aints that have been filed with the
departnent and determ ned to be unfounded, invalid, or wthout nerit
shall not be recorded in the data base. Appeals of decisions related
to dairy nutrient managenent plans to the pollution control hearings
board or to any court shall be recorded, as well as the decisions of
t hose bodi es.

NEW_SECTI O\ Sec. 10. (1) The conservation comm ssion shall
establish four dairy nutrient nmanagenent techni cal assistance teans by
June 1, 1998. The teans shall be geographically | ocated throughout the
state. Each teamshall consist of one or nore professional engineers,
| ocal conservation district enployees, and dairy nutrient managenent
experts fromWshington State University. The purpose of the teans is
t o:

(a) Actively devel op and pronote new cost-effective approaches for
managi ng dairy nutrients; and

(b) Assist dairy farnms in developing dairy nutrient nmanagenent
pl ans.

(2) By January 1, 1999, each teamshall devel op one or nore initial
sets of standards and specifications to assist dairy producers in
devel opi ng and i npl enenting dairy nutri ent managenent plans. Standards
and specifications devel oped by a technical assistance team shall be
appropriate to the soils and other conditions wthin that geographic
area and shall be reviewed by the advisory and oversight commttee.

Sec. 11. RCW90.64.030 and 1993 ¢ 221 s 4 are each amended to read
as foll ows:

NN A
we C » Ci v YA, O C V wAw O (o vaw e

degradation;-)) (1) Under the inspection programestablished in section

5 of this act, the departnent may investigate a dairy ((antval—feeding
eperatton)) farm to determ ne whether the operation is discharging

SSB 6161. SL p. 12



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMNDNDNDNDNMNMNMDNNMNMNNMMNNNREPRPRPPRPPRPEPRPPERPPERPRPERPPR
©O© 00 N O Ol WNPEFEP O O 0w NO O WONPEFEP O O W NO O 0ODN . O

((ei+eetlhy)) pollutants or ((reeenthy)) has ((diseharged—direetty)) a

record of discharging pollutants into surface or ground waters of the
state. Upon concluding an investigation, the departnment shall nmake a
witten report of its findings, including the results of any water
gual ity measurenents, photographs, or other pertinent information, and
provide a copy of the report to the dairy producer within twenty days
of the investigation.

(2) The departnent shall investigate a witten conplaint filed
with the departnment within ((ter)) three working days and shall make a
witten report of its findings including the results of any water
qual ity neasurenents, photographs, or other pertinent information. A

copy of the findings shall be provided ((upen—+equest)) to the dairy
( (antrel—feeding—operation)) producer subject to the conplaint within

twenty days. Only findings of violations shall be entered into the
data base identified in section 9 of this act.

( ( Fhrose—dai+ry—animal—feedingoperationsthatare)) (3) Adairy farm
that is determned to be a significant contributor of pollution based
on actual water quality tests, photographs, or other pertinent
i nformation ((+H— i f

shalH—be)) is subject to the provisions of this chapter and to the
enf orcenent provi sions of chapters 43. 05 and 90.48 RCW i ncl uding civil
penalties | evied under RCW 90. 48. 144.

(4) If the departnent determ nes that an unresolved water quality
problem from a dairy farm requires imediate corrective action, the
departnment shall notify the producer and the district in which the
problemis located. Wen corrective actions are required to address
such unresolved water quality problens, the departnent shall provide
copies of all final dairy farminspection reports and docunentati on of
all formal regulatory and enforcenent actions taken by the depart nent
against that particular dairy farmto the | ocal conservation district
and to the appropriate dairy farmw thin twenty days.

(5) For a violation of water quality laws that is a first offense
for a dairy producer, the penalty may be waived to allow the producer
to cone into conpliance with water quality |laws. The departnment shal
record all legitimate viol ati ons and subsequent enforcenent actions.

(6) A discharge, including a storm water discharge, to surface
waters of the state shall not be considered a violation of this
chapter, chapter 90.48 RCW or chapter 173-201A WAC, and shal

p. 13 SSB 6161. SL
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therefore not be enforceable by the departnent of ecology or a third

party, if at the tine of the discharge, a violation is not occurring

under RCW 90. 64. 010(18). In addition, a dairy producer shall not be

held liable for violations of this chapter, chapter 90.48 RCW chapter

173-201A WAC, or the federal clean water act due to the discharge of

dairy nutrients to waters of the state resulting from spreadi ng these

mat eri als on | ands other than where the nutrients were generated, when

the nutrients are spread by persons other than the dairy producer or

the dairy producer’s agent.

(7) As provided under RCW 7.48.305, agricultural activities
associ ated with the managenent of dairy nutrients are presuned to be

reasonabl e and shall not be found to constitute a nui sance unl ess the

activity has a substantial adverse effect on public health and safety.

(8) This section specifically acknow edges that if a holder of a
general or individual national pollutant discharge elinination system

pernmt conmplies with the pernt and the dairy nutri ent nmanagenent pl an

conditions for appropriate land application practices, the permt

provides conpliance with the federal clean water act and acts as a

shield against citizen or agency enforcenment for any additions of

pollutants to waters of the state or of the United States as authorized

by the permt.

(9) A dairy producer who fails to have an approved dairy nutrient
managenent plan by July 1, 2002, or a certified dairy nutrient

managenent plan by Decenber 31, 2003, and for which no appeal s have

been filed with the pollution control hearings board, is in violation

of this chapter. Each nonth beyond these deadlines that a dairy

producer is out of conpliance with the requirenent for either plan

approval or plan certification shall be consi dered separate viol ati ons

of chapter 90.64 RCWthat may be subject to penalties. Such penalties

may not exceed one hundred dollars per nonth for each violation up to

a conbined total of five thousand doll ars. Failure to reqgister as

required in section 3 of this act shall subject a dairy producer to a

maxi mrum penalty of one hundred doll ars. Penal ti es shall be | evied by

t he depart nent.

Sec. 12. RCW90. 64. 050 and 1993 c 221 s 6 are each amended to read
as foll ows:
(1) The departnent has the follow ng duties:

SSB 6161. SL p. 14
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(a) ldentify existing or potential water quality problens resulting
fromdairy farnms through inplenentation of the inspection programin
section 5 of this act;

(b) Inspect a dairy farmupon the request of a dairy producer;

(c) Receive, process, and verify conplaints concerni ng di scharge of
pollutants fromall dairy farns ((+regardless—of—stze));

((€e))) (d) Determne if a dairy-related water quality problem
requires imedi ate corrective action under the Washi ngton state water
pollution control I|aws, chapter 90.48 RCW or the Washington state
water quality standards adopted under chapter 90.48 RCW (;—er—other
adt-hertties)). The departnent shall nmaintain the |ead enforcenent
responsi bility;

(((6))) (e) Admnister and enforce national pollutant((s))
di scharge elimnation system permts for operators of concentrated
dairy animal feeding operations, where required by federal
regul ations((+)) and ((agdmnister)) state laws or upon request of a
dairy producer;

(f) Participate on the advisory and oversight conmttee;

(g) Encourage communication and cooperation between |oca
departnment personnel and the appropriate conservation district
personnel ;

(((6y—FEncourage)) (h) Require the wuse of ((federal—sott

. . ar-d I e . . lesiani I
managerent—practieces—+for)) dairy ((waste)) nutrient managenent plans
((to—protect—water—equal+ty)) as required under this chapter for

entities required to plan under this chapter; and

(((h)) (i) Provide to the commssion and the advisory and
oversight comm ttee an annual report of dairy ((waste—peHutien)) farm
i nspection and enforcenment activities.

(2) The departnment may not delegate its responsibilities in
enf or cenment .

Sec. 13. RCW90.64.070 and 1993 c 221 s 8 are each anmended to read
as foll ows:
(1) The conservation district has the follow ng duties:

p. 15 SSB 6161. SL



© 00 N O Ol WDN P

10
11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

(a) ((Adept—and—annvaly—updatethe—water—guality—seeten—+n—the
conservatton—di-stret—dat+ry—wastemanagerent—plan)) Provide technica

assistance to the departnent in identifying and correcting existing
wat er quality pr obl ens resulting from dairy f arns t hr ough
i mpl enentation of the inspection programin section 5 of this act;

(b) ((#Gr—p&FP—{#——Phe—{H{E+4{%——&HHH&F—+{ﬁﬁﬁ%ﬁ——FﬂeFHde—{f—W&FeF

%ha%——a%e——FeFa%ed——%e——%h+s——ehap%e%)) | mediately refer conplaints

received from the public regarding discharge of pollutants to the
depart nent ;

(c) Encourage communication and cooperation between the
conservation district personnel and | ocal departnent personnel;

(d) ((Adept—and—car+y—out—a—conpttance—eoeptton+fremtevel—1t—tevel
2—evel—3,—eor—evel—4)) Provide technical assistance to dairy
producers in developing and inplenenting a dairy nutrient mnagenent
pl an; and

(e) Review, approve, and certify dairy nutrient nmanagenent plans
that neet the m ninum standards devel oped under this chapter

(2) The district’'s capability to carry out its responsibilities
( (+A—the+ftour—tevels—of——conptianee)) under this chapter is contingent
upon the availability of funding and resources to inplenment a dairy
((waste)) nutrient nmanagenent program

Sec. 14. RCW90.64.080 and 1993 ¢ 221 s 9 are each anended to read
as follows:

(1) The conservation comm ssion has the follow ng duties:

(a) (( '
progress—+eports;-

{B))) Provide assistance as nay be appropriate to the conservation
districts in the discharge of their responsibilities as mnagenent
agencies in dairy ((waste)) nutrient managenent programi npl enent ati on;

((€£e)y)) (b) Provide coordination for conservation district prograns
at the state level through special arrangenents with appropriate
federal and state agencies, including oversight of the review,
approval, and certification of dairy nutrient nmanagenent pl ans;

((y)) (c) Inform conservation districts of activities and
experiences of other conservation districts relative to agricultural
water quality protection, and facilitate an interchange of advice
experience, and cooperation between the districts;

SSB 6161. SL p. 16
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(d) Provide an informal hearing for disputes between dairy
producers and | ocal conservation districts pertaining to: (i) Denial
of approval or denial of certification of dairy nutrient mnagenent
plans; (ii) nodification or anmendnent of plans; (iii) conditions
contained in plans; (iv) application of any dairy nutrient managenent
practices, standards, nethods, and technologies to a particular dairy
farm and (v) the failure to adhere to the plan review and approva
tinelines identified in section 6 of this act. An informal hearing may
al so provide an opportunity for dairy producers who are constrained
fromtinely conpliance with the planning requirenents of this chapter
because of financial hardship or local permtting delays to petition
for additional tine to conply.

(e) Encourage conmunication between the conservation district
personnel and | ocal departnent personnel;

(f) Accept nomnations and appoint ((eenservation—distriet
representatives)) nenbers to serve on the ((ecorptHance—review))
advisory and oversight commttee wth advice of the Wshington
associ ation of conservation districts and the departnent;

and—di-ssemnate—informati+on—as—needed)) Provide a cochair to the
advi sory and oversight conmm ttee;

(h) Report to the legislature by Decenber 1st of each year until
2003 on the status of dairy nutrient managenent planning and on the
techni cal assistance provided to dairy producers in carrying out the
requirenents of this chapter; and

(i) Work with the departnment to provide conmunication outreach to
representatives of agricultural and environnmental organizations to
recei ve feedback on inplenentation of this chapter

(2) The conm ssion’s capability to carry out its responsibilities
under this chapter is contingent upon the availability of funding and
resources to inplenent a dairy ((waste)) nutrient nmanagenent program

NEW SECTI ON. Sec. 15. The dairy waste managenent account is
created in the custody of the state treasurer. Al receipts from
nmonetary penalties |levied pursuant to violations of this chapter nust
be deposited into the account. Expenditures from the account may be
used only for the comm ssion to provide grants to |ocal conservation
districts for the sole purpose of assisting dairy producers to devel op
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and fully inplenent dairy nutrient managenent plans. Only the chairman
of the comm ssion or the chairman’ s desi gnee nay aut hori ze expendi tures
fromthe account. The account is subject to allotnent procedures under
chapter 43.88 RCW but an appropriation is not required for
expendi t ur es.

Sec. 16. RCW90. 48. 465 and 1997 ¢ 398 s 2 are each anended to read
as follows:

(1) The departnent shall establish annual fees to coll ect expenses
for issuing and adm nistering each class of permts under RCW
90. 48. 160, 90.48.162, and 90.48.260. An initial fee schedule shall be
established by rule within one year of March 1, 1989, and thereafter
the fee schedule shall be adjusted no nore often than once every two
years. This fee schedule shall apply to all permts, regardless of
date of issuance, and fees shall be assessed prospectively. Al fees
charged shall be based on factors relating to the conplexity of permt
i ssuance and conpliance and may be based on pollutant | oading and
toxicity and be designed to encourage recycling and the reduction of
the quantity of pollutants. Fees shall be established in anpbunts to
fully recover and not to exceed expenses incurred by the departnent in
processing permt applications and nodifications, nonitoring and
eval uating conpliance with permts, conducting inspections, securing
| aboratory analysis of sanples taken during inspections, review ng
pl ans and docunments directly related to operations of permttees,
overseeing performance of delegated pretreatnent prograns, and
supporting the overhead expenses that are directly related to these
activities.

(2) The annual fee paid by a nmunicipality, as defined in 33 U S. C
Sec. 1362, for all donestic wastewater facility permts issued under
RCW 90. 48. 162 and 90. 48. 260 shall not exceed the total of a maxi mum of
fifteen cents per nonth per residence or residential equivalent
contributing to the nunicipality’ s wastewater system The depart nment
shal | adopt by rule a schedul e of credits for any nunicipality engagi ng
in a conprehensive nonitoring program beyond the requirenents inposed
by the departnent, with the credits available for five years fromMarch
1, 1989, and with the total anmpbunt of all credits not to exceed fifty
t housand dollars in the five-year period.

(3) The departnent shall ensure that indirect dischargers do not
pay twice for the admnistrative expense of a permt. Accordi ngly,
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adm ni strative expenses for permts issued by a nmunicipality under RCW
90. 48. 165 are not recoverable by the departnent.

(4) In establishing fees, the departnent shall consider the
econom c i npact of fees on small dischargers and the econom c i npact of
fees on public entities required to obtain permts for storm water
runoff and shall provide appropriate adjustnents.

(5) The fee for an individual permt issued for a dairy farm as
defi ned under chapter 90.64 RCWshall be fifty cents per aninmal unit up
to one thousand one hundred sixty-seven dollars for fiscal year 1998
and one thousand two hundred fourteen dollars for fiscal year 1999.
The fee for a general permt issued for a dairy farmas defined under
chapter 90.64 RCW shall be fifty cents per aninmal unit up to eight
hundred seventeen dollars for fiscal year 1998 and ei ght hundred fifty
dollars for fiscal year 1999. Thereafter, these fees may rise in
accordance with the fiscal growth factor as provided in chapter 43.135
RCW_

(6) Al fees collected under this section shall be deposited in the
water quality permt account hereby created in the state treasury.
Moneys in the account may be appropriated only for purposes of
adm nistering permts under RCW 90. 48. 160, 90.48. 162, and 90. 48. 260.

((6))) (7) Beginning with the biennium endi ng June 30, 1997, the
departnment shall present a biennial progress report on the use of
noneys from the account to the legislature. The report will be due
Decenber 31st of odd-nunbered years. The report shall consist of
information on fees «collected, actual expenses incurred, and
antici pated expenses for the current and follow ng fiscal years.

NEW SECTI O\ Sec. 17. The departnent, in conjunction with the
conservation comm ssion and advisory and oversight commttee, shal
report to the |l egislature by Decenber 1st of each year until 2003, on
progress made in inplenenting chapter . . ., Laws of 1998 (this act).
At a mnimum the reports shall include data on i nspections, the status
of dairy nutrient planning, conpliance with water quality standards,
and enforcenent actions. The report shall al so provi de reconmendati ons

on how i npl enentation of chapter . . ., Laws of 1998 (this act) could
be facilitated for dairy producers and generally inproved.
The conservation comm ssion shall include in the report to the

| egislature fil ed Decenber 1, 1999, an eval uati on of whet her the fiscal
resources available to the commi ssion, to conservation districts, and
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to Washington State University dairy nutrient managenent experts are
adequate to fund the technical assistance teans established under
section 10 of this act and to develop and certify plans as required by
t he schedul e established in section 6 of this act. |If the funding is
insufficient, the report shall include an estimate of the anmount of
fundi ng necessary to acconplish the schedul e contained in section 6 of
this act.

Sec. 18. RCW 43.21B.110 and 1993 c 387 s 22 are each anended to
read as foll ows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, the adm nistrator of the office
of marine safety, and the air pollution control boards or authorities
as established pursuant to chapter 70.94 RCW or local health
depart nents:

(a) Cvil penalties inposed pursuant to RCW18.104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.48. 144, 90.56. 310, and
90. 56. 330.

(b) Orders issued pursuant to RCW 18.104.043, 18.104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90.14. 130, ((and)) 90.48.120, and 90.56. 330.

(c) The issuance, nodification, or termnation of any permt,
certificate, or license by the departnment or any air authority in the
exercise of its jurisdiction, including the issuance or term nation of
a waste disposal permt, the denial of an application for a waste
di sposal permt, or the nodification of the conditions or the terns of
a waste disposal permt.

(d) Decisions of local health departnments regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(e) Decisions of |local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient nanagenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a
particular dairy farm and failure to adhere to the plan review and
approval tinelines in section 6 of this act.
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(g) Any other decision by the departnent, the adm nistrator of the
office of marine safety, or an air authority which pursuant to | aw nust
be deci ded as an adj udi cati ve proceedi ng under chapter 34.05 RCW

(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW

(b) Hearings conducted by the departnment pursuant to RCW70. 94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.

(c) Proceedings by the departnent rel ating to general adjudications
of water rights pursuant to chapter 90.03 or 90.44 RCW

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
Adm ni strative Procedure Act, chapter 34.05 RCW

NEW SECTI ON. Sec. 19. RCW90.64.060 and 1993 c 221 s 7 are each
r epeal ed.

NEW SECTION. Sec. 20. RCW90.64.090 and 1993 c 221 s 10 are each
r epeal ed.

NEW SECTION.  Sec. 21. Sections 3, 5 through 10, 15, and 17 of
this act are each added to chapter 90.64 RCW

NEW SECTI ON. Sec. 22. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

NEW SECTI ON. Sec. 23. | f specific funding for the purposes of
this act, referencing this act by bill or chapter nunber, is not
provi ded by June 30, 1998, in the ommi bus appropriations act, this act
is null and void.

Passed the Senate March 10, 1998.

Passed the House March 5, 1998.

Approved by the Governor April 1, 1998, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State April 1, 1998.
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Note: Governor’s explanation of partial veto is as foll ows:

"I am returning herewith, w thout ny approval as to section 8,
Substitute Senate Bill No. 6161 entitled:

"AN ACT Relating to dairy nutrient managenent;"

SSB 6161 nmakes significant changes in the operation and regul ation
of dairies in the state of Wshington. This bill wll be of great
benefit to our water quality and the public’s health. | comend the
dairy industry for its strong support of this bill.

Section 8 of SSB 6161 would create a Dairy Nutrient Managenent
Program Advi sory and Oversight Commttee, consisting of governnenta
and non-governnmental nenbers. That conmttee would provide "direction
to and oversight of" the dairy nutrient managenent program Cearly,
the state can benefit fromthe advice and counsel of those who will be
nost affected by this bill. However, the dairy inspection programis
a governnental program and nmust be carried out by the Departnent of
Ecol ogy, the responsible governnental entity. It is inappropriate to
give directive and oversight responsibilities to a non-governnenta
body. In addition, the portion of section 8 that provides for
conpensation of commttee nenbers contains drafting errors and is
defective.

Very clearly, the advisory functions spelled out in section 8 are
beneficial to the effective operation of the program Wth this
message, | amdirecting the Departnent of Ecology to establish such a
commttee to perform the advisory functions provided for in section
8(5).

For these reasons, | have vetoed section 8 of Substitute Senate
Bill No. 6161.

Wth the exception of section 8, Substitute Senate Bill No. 6161 is
approved. "
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