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ENGROSSED SUBSTI TUTE SENATE BI LL 6165

AS RECOMMENDED BY CONFERENCE COWM TTEE
Passed Legislature - 1998 Regul ar Sessi on
St ate of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on
By Senate Commttee on Law & Justice (originally sponsored by Senators
Rossi, Roach, Rasnussen, &oings, T. Sheldon, MCaslin, Strannigan,
Zarelli, Long, Deccio, Gke, Kline, Wod, Schow, Swecker, Stevens,
Haugen, Johnson, Benton and W nsl ey)

Read first tine 1/15/98.

AN ACT Relating to use of ignition interlock devices; anendi ng RCW
46. 20. 720, 46.20.740, and 46.55.113; reenacting and anending RCW
46. 61. 5055; adding a new section to chapter 46.61 RCW creating new
sections; prescribing penalties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. This act may be known and cited as the Mary
Johnsen Act.

Sec. 2. RCWA46.20.720 and 1997 ¢ 229 s 8 are each anended to read
as follows:

(1) The court may order that after a period of suspension,
revocation, or denial of driving privileges, and for up to as |long as
the court has jurisdiction, any person convicted of any offense
involving the wuse, consunption, or possession of alcohol while
operating a notor vehicle may drive only a notor vehicle equipped with
a functioning ignition interlock or other biological or technica
devi ce.

(2) If a person is convicted of a violation of RCW 46.61.502 or
46. 61. 504 or an equivalent |ocal ordinance, the court shall order that

p. 1 ESSB 6165. SL
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after a period of suspension, revocation, or denial of driving
privileges, the person may drive only a notor vehicle equipped with a
functioning ignitioninterlock or other biological or technical device.
The court may waive the requirenent for the use of such a device if the
court makes a specific finding in witing that such devices are not
reasonably available in the |ocal area.

(3) The court shall establish a specific calibration setting at
which the ignition interlock or other biological or technical device
wll prevent the notor vehicle from being started and the period of
tinme that the person shall be subject to the restriction. 1n the case
of a person under subsection (2) of this section, the period of tine of
the restriction wll be as foll ows:

(a) For a person subject to RCW46.61.5055 (1)(b), (2), or (3) who
has not previously been restricted under this section, a period of not

| ess than one vear:

(b) For a person who has previously been restricted under (a) of
this subsection, a period of not |less than five years:;

(c) For a person who has previously been restricted under (b) of
this subsection, a period of not less than ten years.

For purposes of this section, "convicted" nmeans being found guilty
of an offense or being placed on a deferred prosecution program under
chapter 10.05 RCW

*Sec. 3. RCWA46.20.740 and 1997 ¢ 229 s 10 are each anended to
read as fol |l ows:

(1) The department shall attach or inprint a notation on the
driver’s license of any person restricted under RCW 46.20.720 or
46. 61. 5055 stating that the person may operate only a notor vehicle

equipped with an ignition interlock or other biological or technical
devi ce.

(2) It is a mi sdemeanor for a person with such a notation on his or
her driver’s license to operate a notor vehicle that is not so
equi pped. For the first such conviction, the mninum sentence is
thirty days in jail. For a second offense, the m ni num sentence is

sixty days in jail. For a third or subsequent offense, the m ni num

sentence is ninety days in jail.

*Sec. 3 was vetoed. See nmessage at end of chapter.

ESSB 6165. SL p. 2
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Sec. 4. RCW46.61.5055 and 1997 ¢ 229 s 11 and 1997 c 66 s 14 are
each reenacted and anmended to read as foll ows:

(1) A person who is convicted of a violation of RCW 46.61.502 or
46. 61.504 and who has no prior offense wthin five years shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not |ess than one day nor nore than one
year. Twenty-four consecutive hours of the inprisonnment may not be
suspended or deferred unless the court finds that the inposition of
t hi s mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender’s physical or nental well-being. Whenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand dollars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(1i1) By suspension of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
ninety days. The period of license, permt, or privilege suspension
may not be suspended. The court shall notify the departnent of
licensing of the conviction, and upon receiving notification of the
convi ction the departnent shall suspend the offender’s |icense, permt,
or privilege; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not less than two days nor nore than one
year. Two consecutive days of the inprisonnent nay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni rum sentence would inpose a substantial risk to the offender’s
physi cal or nental well-being. Wenever the mandat ory m ni numsentence
i s suspended or deferred, the court shall state in witing the reason

p. 3 ESSB 6165. SL
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for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not |ess than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
one year. The period of |license, permt, or privilege suspension my
not be suspended. The court shall notify the departnment of |icensing
of the conviction, and upon receiving notification of the conviction
the departnent shall suspend the offender’s |icense, permt, or
privilege; and

(iv) By a court-ordered restriction under RCW 46. 20. 720.

(2) A person who is convicted of a violation of RCW 46.61.502 or
46. 61.504 and who has one prior offense within five years shall be
puni shed as foll ows:

(a) I'n the case of a person whose al cohol concentration was | ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46. 20.308 there is no test result
i ndi cating the person’ s al cohol concentration:

(1) By inprisonnment for not |less than thirty days nor nore than one
year. Thirty days of the inprisonnent may not be suspended or deferred
unl ess the court finds that the inposition of this mandatory m ni num
sentence woul d i npose a substantial risk to the offender’s physical or
mental well -being. Whenever the mandatory mninmum sentence isS
suspended or deferred, the court shall state in witing the reason for
granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not Iess than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(ti1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
two years. The period of license, permt, or privilege revocation my
not be suspended. The court shall notify the departnent of |icensing
of the conviction, and upon receiving notification of the conviction

ESSB 6165. SL p. 4



© 00 N O Ol WDN P

W W W W W W WwWwWWwWMNNDNDNDNDDNMNDNDNDNDNMNMNMDNNMNMNMNMNNNREPRPPRPPRPPRPPERPPEPRPREPPR
©O© 00 N O Ol WNPEFEP O O W NO UG WODNPEFEP O OWWNO O M wWwDNPEF, O

the departnent shall revoke the offender’s license, permt, or
privil ege; and

(iv) By a court-ordered restriction under RCW46. 20. 720; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’ s al cohol concentration:

(1) By inprisonnent for not |ess than forty-five days nor nore t han
one year. Forty-five days of the inprisonnment may not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni mum sentence would inpose a substantial risk to the offender’s
physi cal or nental well-being. Wenever the mandat ory m ni numsentence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not less than seven hundred fifty dollars nor
nmore than five thousand dollars. Seven hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(ti1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
ni ne hundred days. The period of Ilicense, permt, or privilege
revocati on may not be suspended. The court shall notify the departnent
of licensing of the conviction, and upon receiving notification of the
conviction the departnent shall revoke the offender’s |icense, permt,
or privilege; and

(iv) By a court-ordered restriction under RCW 46. 20. 720.

(3) A person who is convicted of a violation of RCW 46.61.502 or
46.61.504 and who has two or nore prior offenses wthin five years
shal | be puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46. 20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not | ess than ninety days nor nore than one
year. N nety days of the inprisonnent may not be suspended or deferred
unl ess the court finds that the inposition of this mandatory m ni num
sentence woul d i npose a substantial risk to the offender’s physical or
mental well -being. Whenever the mandatory mninmum sentence isS

p. 5 ESSB 6165. SL
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suspended or deferred, the court shall state in witing the reason for
granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not |ess than one thousand dollars nor nore than
five thousand doll ars. One thousand dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
three years. The period of license, permt, or privilege revocation
may not be suspended. The court shall notify the departnent of
licensing of the conviction, and upon receiving notification of the
conviction the departnent shall revoke the offender’s |icense, permt,
or privilege; and

(iv) By a court-ordered restriction under RCW46. 20. 720; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’ s al cohol concentration:

(1) By inprisonment for not |ess than one hundred twenty days nor
nmore than one year. One hundred twenty days of the inprisonnent may
not be suspended or deferred unless the court finds that the i nposition
of this mandatory m ni mum sentence woul d i npose a substantial risk to
the offender’s physical or nmental well-being. Wenever the mandatory
m ni mum sentence i s suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not | ess than one thousand five hundred dollars
nor nore than five thousand dollars. One thousand five hundred dollars
of the fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(ti1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
four years. The period of |icense, permt, or privilege revocation my
not be suspended. The court shall notify the departnent of |icensing
of the conviction, and upon receiving notification of the conviction
the departnment shall revoke the offender’s license, permt, or
privil ege; and

(iv) By a court-ordered restriction under RCW 46. 20. 720.

ESSB 6165. SL p. 6
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(4) In exercising its discretion in setting penalties within the
limts allowed by this section, the court shall particularly consider
whet her the person’s driving at the tinme of the of fense was responsi bl e
for injury or damage to another or another’s property.

(5) An offender punishable under this section is subject to the
al cohol assessnent and treatnent provisions of RCW46.61. 5056.

(6) After expiration of any period of suspension or revocation of
the offender’s license, permt, or privilege to drive required by this
section, the departnent shall place the offender’s driving privilege in
probationary status pursuant to RCW 46. 20. 355.

(7)(a) In addition to any nonsuspendabl e and nondeferrable jai
sentence required by this section, whenever the court inposes | ess than

one year in jail, the court shall also suspend but shall not defer a
period of confinenment for a period not exceeding two years. The court
shal | inpose conditions of probation that include: (i) Not driving a

nmotor vehicle within this state without a valid license to drive and
proof of financial responsibility for the future; (ii) not driving a
notor vehicle within this state while having an al cohol concentration
of 0.08 or nore within two hours after driving;, and (iii) not refusing
to submt to a test of his or her breath or blood to determ ne al coho

concentration upon request of a l|law enforcenent officer who has
reasonabl e grounds to believe the person was driving or was in actual
physi cal control of a notor vehicle within this state while under the
i nfluence of intoxicating liquor. The court may inpose conditions of
probation that include nonrepetition, installation of an ignition
interlock or other biological or technical device on the probationer’s
not or vehicle, alcohol or drug treatnent, supervised probation, or
ot her conditions that may be appropriate. The sentence may be i nposed
in whole or in part upon violation of a condition of probation during
t he suspensi on peri od.

(b) For each violation of mandatory conditions of probation under
(a)(i) and (ii) or (a)(i) and (iii) of this subsection, the court shal
order the convicted person to be confined for thirty days, which shal
not be suspended or deferred.

(c) For each incident involving a violation of a mandatory
condition of probation inposed under this subsection, the |icense
permt, or privilege to drive of the person shall be suspended by the
court for thirty days or, if such license, permt, or privilege to
drive already is suspended, revoked, or denied at the tinme the finding

p. 7 ESSB 6165. SL
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of probation violation is made, the suspension, revocation, or deni al
then in effect shall be extended by thirty days. The court shall
notify the departnment of any suspension, revocation, or denial or any
extension of a suspension, revocation, or denial inposed under this
subsecti on.

(8)(a) A "prior offense” neans any of the foll ow ng:

(1) Aconviction for a violation of RCW46. 61.502 or an equi val ent
| ocal ordinance;

(1i) Aconviction for a violation of RCW46. 61. 504 or an equi val ent
| ocal ordinance;

(ti1) Aconviction for a violation of RCW46.61.520 conm tted while
under the influence of intoxicating |iquor or any drug;

(tv) Aconviction for a violation of RCW46.61.522 commtted while
under the influence of intoxicating |iquor or any drug;

(v) Aconviction for a violation of RCW46. 61. 5249 or an equi val ent
| ocal ordinance, if the conviction is the result of a charge that was
originally filed as a violation of RCW 46.61.502 or 46.61.504, or an
equi val ent | ocal ordinance, or of RCW46.61.520 or 46.61.522;

(vi) An out-of-state conviction for a violation that would have
been a violation of (a)(i), (ii), (iii), (iv), or (v) of this
subsection if conmtted in this state;

(vii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW 46.61.502, 46.61.504, or an
equi val ent | ocal ordi nance; or

(viii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW46.61.5249, or an equival ent | ocal
ordi nance, if the charge under which the deferred prosecution was
granted was originally filed as a violation of RCW 46.61.502 or
46. 61. 504, or an equivalent l|ocal ordinance, or of RCW 46.61.520 or
46. 61. 522.

(b) "Wthin five years" means that the arrest for a prior offense
occurred within five years of the arrest for the current offense.

*Sec. 5. RCWA46. 55. 113 and 1997 ¢ 66 s 7 are each anended to read
as follows:

Wienever the driver of a vehicle is arrested for a viol ati on of RCW
46. 61. 502 or 46.61.504 or any simlar nunicipal ordinance, the
arresting officer may take custody of the vehicle and provide for its
pronpt renoval to a place of safety. If the driver is in violation of

ESSB 6165. SL p. 8
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a restriction under RCW46. 20. 720 or 46. 61. 5055 to operate only a notor
vehi cle equipped with an ignition interlock or other biological or
techni cal device, the arresting officer shall take custody of the
vehicl e and provide for its pronpt renpval to a place of safety. The
vehicle will remain inpounded for use as evidence at a trial regarding
the violation of the restriction.

In addition, a police officer may take custody of a vehicle and
provide for its pronpt renpval to a place of safety under any of the
fol I owi ng ci rcunst ances:

(1) Wienever a police officer finds a vehicle standing upon the
roadway in violation of any of the provisions of RCW 46. 61. 560, the
officer may provide for the renpval of the vehicle or require the
driver or other person in charge of the vehicle to nove the vehicle to
a position off the roadway;

(2) Wienever a police officer finds a vehicle unattended upon a
hi ghway where the vehicle constitutes an obstruction to traffic or
jeopardi zes public safety;

(3) Wienever a police officer finds an unattended vehicle at the
scene of an accident or when the driver of a vehicle involved in an
accident is physically or nental ly i ncapabl e of deci di ng upon steps to
be taken to protect his or her property;

(4) Wienever the driver of a vehicle is arrested and taken into
custody by a police officer;

(5) Wienever a police officer discovers a vehicle that the officer
determines to be a stol en vehicle;

(6) Wienever a vehicle wthout a special |license plate, card, or
decal indicating that the vehicle is being used to transport a di sabl ed
person under RCW 46. 16. 381 is parked in a stall or space clearly and
conspi cuously marked under RCW 46. 61. 581 whi ch space is provided on
private property w t hout charge or on public property;

(7) Uoon determining that a person is operating a notor vehicle
without a valid driver’s license in violation of RCW46. 20. 005 or with
a license that has been expired for ninety days or nore, or with a
suspended or revoked license in violation of RCW 46.20.342 or
46. 20. 420.

Nothing in this section may derogate from the powers of police
officers under the common |aw.  For the purposes of this section, a
pl ace of safety may include the business |ocation of a registered tow
truck operator.

p. 9 ESSB 6165. SL
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*Sec. 5 was vetoed. See message at end of chapter

*NEWSECTIQ\L Sec. 6. A new section is added to chapter 46. 61 RCW
to read as foll ows:

Charges of a violation of RCW46. 61. 502, 46. 61. 503, or 46. 61. 504,
whet her made by citation, conplaint, or information, shall be filed,
and arrai gnment on those charges shall be held, w thin twenty-one days
foll owi ng arrest.

*Sec. 6 was vetoed. See nmessage at end of chapter

NEW SECTI ON. Sec. 7. The legislature finds that driving is a
privilege and that the state may restrict that privilege in the
interests of public safety. One such reasonable restriction is
requiring certain individuals, if they choose to drive, to drive only
vehi cles equipped with ignition interlock devices. The | egislature
further finds that the costs of these devices are mninmal and are
affordable. It is the intent of the |legislature that these devices be
paid for by the drivers using them and that neither the state nor
entities of l|ocal governnment provide any public funding for this
pur pose.

*NEWSECTION. Sec. 8. If this act mandates an increased | evel of
service by local governments, the [|ocal government may, under RCW
43. 135. 060 and chapter 4. 92 RCW subnit cl ai ms for rei nbursenent by the
l egi sl ature. The clains shall be subject to verification by the office
of financi al managenent.

*Sec. 8 was vetoed. See nmessage at end of chapter

NEW SECTION. Sec. 9. This act takes effect January 1, 1999.

Passed the Senate March 12, 1998.

Passed the House March 11, 1998.

Approved by the Governor March 30, 1998, with the exception of
certain itens that were vetoed.

Filed in OOfice of Secretary of State March 30, 1998.

Note: Governor’s explanation of partial veto is as foll ows:

"I amreturning herewith, w thout ny approval as to sections 3, 5,
6, and 8, Engrossed Substitute Senate Bill No. 6165 entitl ed:

"AN ACT Relating to use of ignition interlock devices;"

ESSB 6165 requires that ignition interlock devices be used by
i ndi vidual s convicted of drunk driving with a bl ood al cohol content of

ESSB 6165. SL p. 10
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0.15 or higher. | support the intent of this |egislation; however,
sonme sections are problematic.

Section 3 of ESSB 6165 woul d mandate jail terns of 30, 60, and 90
days for driving wthout an interlock when required to do so. These
mandat ory sentences shoul d not be enacted without a clear show ng that
they are necessary, and wthout carefully considering the costs to
| ocal governnments. Before further restricting judges' discretion in
t hese cases, we should gain experience with mandatory interl ock use,
frequency of violations, and reasons for violations. Section 3 would
deny courts discretion to consider energencies or other circunstances

that mght excuse or mtigate this behavior. Driving w thout an
interlock in violation of a court order is currently punishable by up
to 90 days in jail. | believe courts should continue to have

sentencing discretion, especially in the early stages of mandatory
i nterl ock use.

Section 5 of ESSB 6165 would require that vehicles driven w thout
interlocks, in violation of court orders, be inpounded "for use as
evi dence." | amconcerned about the substantial costs this requirenent
coul d i npose on | ocal governnments. Currently, police officers have the
authority to take custody of evidence when they need to do so, but they
may not need to do so in all interlock violation cases. |npoundnent,
at the driver’s expense, would be an appropriate renmedy for violating
court orders after a DU, but this section does not assure that the
driver, rather than the 1local governnment, would be financially
responsi bl e.

Section 6 of ESSB 6165 would require that all DU charges be filed
in court, and defendants be arrai gned on those charges, within 21 days

after arrest. | share the policy goal behind this section « to assure
that defendants have a reasonable chance to qualify for deferred
prosecution in appropriate cases. However, the effect of that

requi renment anmounts to a 21-day statute of limtation on DU cases.
The vast majority of these cases can and shoul d be charged nmuch sooner
than 21 days after arrest. But sonme require nore tine for legitimte
i nvestigative reasons, like getting blood test results or determ ning
whet her accident victinms will recover. These are likely to be the nore
serious cases involving drunk driving, cases that shoul d not be subject
to dism ssal because of such a deadline. The goal of informng
def endant s about deferred prosecution can be acconplished by bringing
themto court pronptly after arrest or filing charges, as required by
section 2 of E2SSB 6293, which | signed today. Finally, I amconcerned
that section 6 falls outside the subject of the bill as expressed in
the title, in violation of Article Il, Section 19 of the State
Consti tution.

Section 8 of ESSB 6165 would require that the Ofice of Financial
Managenment verify clains fromlocal governnments for increased | evel s of
services mandated by the act. This section would add an unnecessary
addi tional bureaucratic |layer to the existing statutory and procedur al
process for handling these clains. | will direct the Ofice of
Fi nanci al Managenent and the Departnment of General Admnistration to
work coll aboratively with the appropriate legislative commttees to
ensure that tinely and accurate information is provided to the
Legi sl ature.

For these reasons, | have vetoed sections 3, 5, 6, and 8 of
Engrossed Substitute Senate Bill No. 6165.
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1 Wth the exception of sections 3, 5, 6, and 8, Engrossed Substitute
2 Senate Bill No. 6165 is approved."”

ESSB 6165. SL p. 12



