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ENGROSSED SUBSTI TUTE SENATE BI LL 6191

Passed Legislature - 1998 Regul ar Session
AS AMENDED BY THE HOUSE
State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senate Commttee on Law & Justice (originally sponsored by Senators
Johnson, Roach and Fairl ey)

Read first tinme 02/05/98.

AN ACT Relating to deeds of trust; anending RCW 61.24.010,
61.24. 020, 61.24.030, 61.24.040, 61.24.050, 61.24.060, 61.24.070,
61.24. 080, 61.24.090, 61.24.100, 61.24.110, 61.24.130, 7.28.300, and
7.60.020; and addi ng new sections to chapter 61.24 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 61.24 RCW
to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Gantor" means a person, or its successors, who executes a
deed of trust to encunber the person’s interest in property as security
for the performance of all or part of the borrower’s obligations.

(2) "Beneficiary" nmeans the holder of the instrument or docunent
evidencing the obligations secured by the deed of trust, excluding
persons holding the sane as security for a different obligation.

(3) "Affiliate of beneficiary" means any entity which controls, is
controlled by, or is under common control with a beneficiary.

(4) "Trustee" neans the person designated as the trustee in the
deed of trust or appointed under RCW61. 24. 010(2).
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(5 "Borrower" nmeans a person or a general partner in a
partnership, including a joint venture, that is |iable for all or part
of the obligations secured by the deed of trust under the instrunent or
ot her docunent that is the principal evidence of such obligations, or
the person’s successors if they are liable for those obligations under
a witten agreenent with the beneficiary.

(6) "Quarantor" neans any person and its successors who is not a
borrower and who guar ant ees any of the obligations secured by a deed of
trust in any witten agreenent other than the deed of trust.

(7) "Commercial |loan" neans a loan that is not made primarily for
personal, famly, or househol d purposes.

(8) "Trustee’'s sale" neans a nonjudicial sal e under a deed of trust
undertaken pursuant to this chapter.

(9) "Fair value" neans the value of the property encunbered by a
deed of trust that is sold pursuant to a trustee’s sale. This value
shall be determ ned by the court or other appropriate adjudicator by
reference to the nost probable price, as of the date of the trustee’s
sal e, which woul d be paid in cash or other imedi ately avail abl e funds,
after deduction of prior liens and encunbrances with interest to the
date of the trustee’'s sale, for which the property would sell on such
date after reasonabl e exposure in the market under conditions requisite
to a fair sale, with the buyer and seller each acting prudently,
know edgeably, and for self-interest, and assumng that neither is
under duress.

(10) "Record" and "recorded" includes the appropriate registration
proceedi ngs, in the instance of registered | and.

(11) "Person" neans any natural person, or |egal or governnental
entity.

Sec. 2. RCW61.24.010 and 1991 ¢ 72 s 58 are each anended to read
as follows:

(1) ((The—terms—"record —and"recorded —as—usedinthis—chapter

hallineludetd . . . ' . he|

ef—+egisteredtand—-

2y)) The trustee of a deed of trust under this chapter shall be:

(a) Any donestic corporation incorporated under Title 23B, 30, 31,
32, or 33 RCWof which at |least one officer is a Washington resident;
or

ESSB 6191. SL p. 2
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(b) Any title insurance conpany authorized to insure title to real
property under the laws of this state, or its agents; or

(c) Any attorney who is an active nenber of the WAshington state
bar association at the tine ((he)) the attorney is nanmed trustee; or

(d) Any professional corporation incorporated under chapter 18.100
RCW ((aH——ef—whose—shareholders—are—Hecensed—attorneys)) any
professional |limted liability conpany fornmed under chapter 25.15 RCW
any general partnership, including limted liability partnerships,
formed under chapter 25.04 RCW all of whose sharehol ders, nenbers, or
partners, respectively, are either licensed attorneys or entities
provided all of the owners of those entities are |icensed attorneys, or
any donestic corporation wholly owned by any of the entities under this
subsection (1)(d); or

(e) Any agency or instrunmentality of the United States governnent;

or
(f) Any national bank, savings bank, or savings and |oan
associ ation chartered under the laws of the United States.

((3))) (2) The trustee ((shal)) may resign ((at—the—+request—of
the—benefieciary—and—may—+estgn)) at its own election((-)) or be

repl aced by the beneficiary. The trustee shall give pronpt witten
notice of its resignation to the beneficiary. The resignation of the
trustee shall becone effective upon the recording of the notice of
resignation in each county in which the deed of trust is recorded. |If
a trustee is not appointed in the deed of trust, or upon the
resignation, incapacity, disability, absence, or death of the trustee,
or the election of the beneficiary to replace the trustee, the
beneficiary shall ((nremnate—n—witing)) appoint a trustee or a
successor trustee. Upon recording ((+a—the—rortgage—+ecords—of—the
county—oer—ecounties)) the appointnent of a successor trustee in each
county in which the ((+rust)) deed of trust is recorded, ((ef—the

apperntrent—of—a—sucecessor—trusteer)) the successor trustee shall be

vested with all powers of ((+he)) an original trustee.

Sec. 3. RCWG61.24.020 and 1985 ¢ 193 s 2 are each anended to read
as follows:

Except as provided in this chapter, a deed of trust is subject to
all laws relating to nortgages on real property. A deed conveying real
property to a trustee in trust to secure the performance of an
obligation of the grantor or another to the beneficiary may be

p. 3 ESSB 6191. SL
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forecl osed ((as—+nA—this—chapter—provided)) by trustee’'s sale. The

county auditor shall record ((sueh)) the deed as a nortgage and shal

i ndex the nanme of the grantor as nortgagor and the nanmes of the trustee
and beneficiary as nortgagee. No person, corporation or association
may be both trustee and beneficiary under the sane deed of trust:
PROVI DED, That any agency of the United States governnent may be both
trustee and beneficiary under the sane deed of trust. A deed of trust
conveying real property that is used principally for agricultural
purposes may be foreclosed as a nortgage. Pursuant to RCW
62A.9-501(4), when a deed of trust encunbers both real and persona
property, the trustee is authorized to sell all or any portion of the
grantor’s interest in that real and personal property at a trustee’s
sal e.

Sec. 4. RCW61.24.030 and 1990 ¢ 111 s 1 are each anended to read
as follows:

It shall be requisite((—toforectosureunder—thischapter)) to a
trustee’'s sale:

(1) That the deed of trust contains a power of sale;

(2) That the deed of trust ((prevides—+n—+ts—terns)) contains a
statenent that the real property conveyed is not used principally for
agricultural ((er—farmng)) purposes; provided, if the statenent is
false on the date the deed of trust was granted or anended to include
that statenent, and false on the date of the trustee’s sale, then the
deed of trust nmust be foreclosed judicially. Real property is used for
agricultural purposes if it is used in an operation that produces
crops, livestock, or aquatic goods;

(3) That a default has occurred in the obligation secured or a
covenant of the grantor, which by the terns of the deed of trust nmakes
operative the power to sell;

(4) That no action comrenced by the beneficiary of the deed of
trust ((er—the—benefieiary-s—sueeessoer)) is now pending to seek
satisfaction of an obligation secured by the deed of trust in any court
by reason of the grantor’s default on the obligation secured:
PROVI DED, That (a) the seeking of the appointnent of a receiver shal
not constitute an action for purposes of this chapter; and (b) if a
receiver is appointed, the grantor shall be entitled to any rents or
profits derived fromproperty subject to a honestead as defined in RCW
6. 13. 010. If the deed of trust was ((net)) granted to secure ((an

ESSB 6191. SL p. 4
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purpoeses)) a comercial loan, this subsection shall not apply to

actions brought to enforce any other lien or security interest granted
to secure the obligation secured by the deed of trust being forecl osed;

(5) That the deed of trust has been recorded in each county in
whi ch the land or sone part thereof is situated; ((and))

(6) That prior to the date of the notice of trustee’'s sale and
continuing thereafter through the date of the trustee’'s sale, the
trustee nust have a street address in this state where personal service
of process may be nmade; and

(7) That at least thirty days before notice of sale shall be
recorded, transmtted or served, witten notice of default shall be
transmtted by the beneficiary or trustee to the borrower and grantor
((eF—any——sucecessor—+n—interest)) at ((his)) their last known
((address)) addresses by both first class and either registered or
certified mail, return receipt requested, and the beneficiary or
trustee shall cause to be posted in a conspi cuous place on ((satd)) the
prem ses, a copy of ((said)) the notice, or personally served on the
borrower and grantor ((er—his—sueecesser—n—interest)). This notice
shall contain the follow ng information

(a) A description of the property which is then subject to the deed
of trust;

(b) ((
ef—trust—+s—+recorded)) Each county in which the deed of trust is
recorded and the docunent nunber given to the deed of trust upon
recordi ng by each county auditor or recording officer;

(c) That the beneficiary has declared the borrower or grantor ((ef
any—sdyecessor—inA—+nterest)) to be in default, and a conci se statenent
of the default alleged;

(d) An item zed account of the amobunt or anobunts in arrears if the
default alleged is failure to make paynents;

(e) An item zed account of all other specific charges, costs, or
fees that the borrower, grantor, or any guarantor is or may be obliged
to pay to reinstate the deed of trust before the recording of the
notice of sal e;

(f) The total of ((subparagraphs)) (d) and (e) of this subsection,
designated clearly and conspicuously as the anount necessary to
reinstate the note and deed of trust before the recordi ng of the notice
of sale;

p. 5 ESSB 6191. SL
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(g) That failure to cure ((satd)) the alleged default within thirty
days of the date of mailing of the notice, or if personally served,
within thirty days of the date of personal service thereof, may lead to
recordation, transmttal, and publication of a notice of sale, and that
the property described in ((subparagraph)) (a) of this subsection may
be sold at public auction at a date no |less than one hundred twenty
days in the future;

(h) That the effect of the recordation, transmttal, and
publication of a notice of sale will be to (i) increase the costs and
fees and (ii) publicize the default and advertise the grantor’s
property for sale;

(i) That the effect of the sale of the grantor’s property by the
trustee will be to deprive the grantor ((er—his—suececessor—in—interest

and—aH—thosewhohold-by—throughoer—under—him) ) of all their interest
inthe property described in ((subseetioen)) (a) of this subsection; and

(j) That the borrower, grantor ((er—anry—suecessoer—in—interest)),
and any gquarantor has recourse to the courts pursuant to RCW61. 24. 130

to contest the alleged default on any proper ground.

Sec. 5. RCWG61.24.040 and 1989 ¢ 361 s 1 are each anended to read
as follows:

A deed of trust foreclosed under this chapter shall be forecl osed
as follows:

(1) At least ninety days before the sale, the trustee shall:

(a) Record a notice in the formdescribed in RCW61. 24.040(1) (f) in
the office of the auditor in each county in which the deed of trust is
recor ded;

(b) To the extent the trustee elects to foreclose its lien or
interest, or the beneficiary elects to preserve its right to seek a
deficiency judgnent against a borrower or grantor under RCW
61.24.100(3)(a), and if their addresses are stated in a recorded
instrunment evidencing their interest, lien, or claimof lien, or an
anendnent thereto, or are otherwi se known to the trustee, cause a copy
of the notice of sale described in RCW 61.24.040(1)(f) to be
transmtted by both first class and either certified or registered
mail, return recei pt requested, to the foll ow ng persons or their |egal
representatives, if any, at such address:

(i) The borrower and grantor ((er—the—granter-s—sucecessor—n
thterest) ) ;

ESSB 6191. SL p. 6
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(ii) The beneficiary of any deed of trust or nortgagee of any
nortgage, or any person who has a lien or claimof |ien against the
property, that was recorded subsequent to the recordation of the deed
of trust being foreclosed and before the recordation of the notice of
sal e;

(ti1) The vendee in any real estate contract, the |essee in any
| ease, or the holder of any conveyances of any interest or estate in
any portion or all of the property described in such notice, if that
contract, |ease, or conveyance of such interest or estate, or a
menor andum or ot her notice thereof, was recorded after the recordation
of the deed of trust being forecl osed and before the recordati on of the
notice of sale;

(tv) The last holder of record of any other I|ien against or
interest in the property that is subject to a subordination to the deed
of trust being foreclosed that was recorded before the recordation of
the notice of sale; ((and))

(v) The last holder of record of the lien of any judgnent
subordinate to the deed of trust being foreclosed; and

(vi) The occupants of property consisting solely of a single-famly
resi dence, or a condom nium cooperative, or other dwelling unit in a
multiplex or other building containing fewer than five residential
units, whether or not the occupant’s rental agreenent is recorded,
whi ch notice may be a single notice addressed to "occupants" for each
unit known to the trustee or beneficiary;

(c) Cause a copy of the notice of sale described in RCW
61.24.040(1)(f) to be transmtted by both first class and either
certified or registered mail, return receipt requested, to the
plaintiff or the plaintiff’s attorney of record, in any court action to
foreclose a lien or other encunbrance on all or any part of the
property, provided a court action is pending and a lis pendens in
connection therewith is recorded in the office of the auditor of any
county in which all or part of the property is |ocated on the date the
notice is recorded;

(d) Cause a copy of the notice of sale described in RCW
61.24.040(1)(f) to be transmtted by both first class and either
certified or registered mail, return recei pt requested, to any person
who has recorded a request for notice in accordance with RCWG61. 24. 045,
at the address specified in such person’s nost recently recorded
request for notice;

p. 7 ESSB 6191. SL
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(e) Cause a copy of the notice of sale described in RCW
61.24.040(1)(f) to be posted in a conspi cuous place on the property, or
in lieu of posting, cause a copy of said notice to be served upon any
occupant of the property;

(f) The notice shall be in substantially the follow ng form

NOTI CE OF TRUSTEE' S SALE
I .

NOTI CE | S HEREBY A VEN t hat t he undersi gned Trustee will on the

day of . . . . . ., ((¥9)). . ., at the hour of . . . . o' clock

M at C e e e e e [ street
address and location if inside a building] inthe Gty of . . . . . .,
State of Washington, sell at public auction to the highest and best
bi dder, payable at the tinme of sale, the follow ng described rea
property, situated in the County(ies) of . . . . . ., State of
Washi ngton, to-wit:

[If any personal property is to be included in the trustee's
sale, include a description that reasonably identifies such
per sonal property]

which is subject to that certain Deed of Trust dated . . . . . .,

((39)). . ., recorded . . . . . ., ((¥9)). . ., under Auditor’s File
No. e, records of . . . . . . County, Washington, from

Ce ., as Gantor, to . . . . . . . . ., as Trustee, to
secure an obligationinfavor of . . . . . . . . ., as Beneficiary, the
beneficial interest in which was assigned by . . . . . . . . ., under
an Assignment recorded under Auditor’s File No. . . . . [ 1 ncl ude

recording information for all counties if the Deed of Trust is recorded
in nore than one county. ]

No action comenced by the Beneficiary of the Deed of Trust ((er—the
Benefietrary-s—suecessor)) is now pending to seek satisfaction of the

obligation in any Court by reason of the Borrower’'s or Gantor’s
default on the obligation secured by the Deed of Trust.

ESSB 6191. SL p. 8
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[If there is another action pending to forecl ose other security
for all or part of the sane debt, qualify the statenent and
identify the action.]

.
The default(s) for which this foreclosure is nmade is/are as foll ows:

[If default is for other than paynent of noney, set forth the
particul ars]

Fail ure to pay when due the foll ow ng anounts which are nowin arrears:

| V.

The sum owing on the obligation secured by the Deed of Trust is

Principal $. . . . . ., together with interest as provided in the note
or other instrunent secured from the . . . . day of . . . . . .,
((39)). . ., and such other costs and fees as are due under the note or

ot her instrunment secured, and as are provided by statute.
V.

The above-described real property will be sold to satisfy the expense
of sale and the obligation secured by the Deed of Trust as provided by
statute. The sale will be nmade wi thout warranty, express or inplied,

regarding title, possession, or encunbrances on the . . . . day of
: ., ((¥9)). . . The default(s) referred to in paragraph I
must be cured by the . . . . day of . . . . . ., ((¥)). . . (11 days
before the sale date), to cause a di sconti nuance of the sale. The sale
wll be discontinued and termnated if at any tine on or before the
day of . . . . . ., ((¥9)). . ., (11 days before the sale
date), the default(s) as set forth in paragraph IIl is/are cured and
the Trustee's fees and costs are paid. The sale nmay be term nated any
tine after the . . . . dayof . . . . . ., ((£9)). . . (11 days before

the sale date), and before the sale by the Borrower, G antor ((er—the
Ganter-s—suecessoer—+n—+nterest)), any Guarantor, or the hol der of any
recorded junior lien or encunbrance paying the entire principal and

p. 9 ESSB 6191. SL
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i nterest secured by the Deed of Trust, plus costs, fees, and advances,
if any, made pursuant to the ternms of the obligation and/or Deed of
Trust, and curing all other defaults.

VI .

A witten notice of default was transmtted by the Beneficiary or
Trustee to the Borrower and G antor ((er—the—Ganters—suceesser—ih
taterest)) at the follow ng ((address)) addresses:

by both first class and certified mil on the . . . . day of
: ., ((39)). . ., proof of which is in the possession of the
Trustee; and the Borrower and G antor ((er—theGanter-s—suceesser—ih
taterest—was)) were personally served on the . . . . day of

., ((39)). . ., with said witten notice of default or the

written notice of default was posted i n a conspi cuous place on the real
property descri bed i n paragraph | above, and the Trustee has possession
of proof of such service or posting.

VII.

The Trustee whose nane and address are set forth beloww || provide in
witing to anyone requesting it, a statenent of all costs and fees due
at any tine prior to the sale.

VIIT.

The effect of the sale will be to deprive the G antor and all those who
hold by, through or under the Gantor of all their interest in the
above-descri bed property.

I X.

Anyone havi ng any objection to the sale on any grounds what soever w ||
be afforded an opportunity to be heard as to those objections if they
bring a lawsuit to restrain the sale pursuant to RCW 61.24. 130.

ESSB 6191. SL p. 10
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Failure to bring such a lawsuit may result in a waiver of any proper
grounds for invalidating the Trustee’s sale.

[Add Part X to this notice if applicable under RCW61. 24. 040(9)]

, Trustee
U

[0 Address
U

} Phone

[ ( (+nhdivi-dual—or—ecorporate)) Acknow edgnent ]

(2) In addition to providing the borrower and grantor ((er—the

granter—s—suececessor—tn—+nterest)) the notice of sale described in RCW
61.24.040(1)(f), the trustee shall include wth the copy of the notice
which is mailed to the grantor ((er—the—granters—suecesser—ih

tHnaterest)), a statenent to the grantor ((er—thegranter-s—suceessor—h
tnaterest)) in substantially the followng form

NOTI CE OF FORECLOSURE
Pursuant to the Revised Code of WAishi ngton
Chapter 61.24 RCW

The attached Notice of Trustee's Sale is a consequence of
default(s) in the obligation to . . . . . ., the Beneficiary of your
Deed of Trust and owner of the obligation secured thereby. Unless the
default(s) is/are cured, your property wll be sold at auction on the

day of . . . . . ., ((39)).

To cure the default(s), you must bring the paynents current, cure
any other defaults, and pay accrued |ate charges and other costs,
advances, and attorneys’ fees as set forth below by the . . . . day of

L, ((39)). . . ((6))[11 days before the sale date(()))]. To
date, these arrears and costs are as foll ows:

p. 11 ESSB 6191. SL
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Del i nquent paynents

from.

((39)). . ., in the

anount of
$. . . . /Ino.:

Late charges in
t he total
armount of:

Attorneys’ fees:

Trustee's fee:

Trustee’ s expenses:

(I'tem zation)

Title report
Recordi ng fees
Servi ce/ Posting
of Notices

Post age/ Copyi ng
expense
Publ i cati on

Tel ephone

char ges

| nspection fees

TOTALS

ESSB 6191. SL
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As to the defaults which do not involve paynent of noney to the
Beneficiary of your Deed of Trust, you nust cure each such default.
Li sted bel ow are the defaults which do not involve paynent of noney to
the Beneficiary of your Deed of Trust. Qpposite each such listed
default is a brief description of the action necessary to cure the
default and a description of the docunentation necessary to show that
t he default has been cured.

Def aul t Description of Action Required to Cure and
Docunent ati on Necessary to Show Cure

You may reinstate your Deed of Trust and the obligation secured
thereby at any time up to and includingthe. . . . day of . . . . . .,
((39)). . . ((©))[11 days before the sale date(()))]l, by paying the
anount set forth or estimted above and by curing any other defaults
descri bed above. O course, as tine passes other paynents may becone
due, and any further paynents comng due and any additional |ate
charges nmust be added to your reinstating paynent. Any new defaults
not invol ving paynment of noney that occur after the date of this notice
must also be cured in order to effect reinstatenent. I n addition,
because sone of the charges can only be estimated at this tine, and
because t he anount necessary to reinstate may i ncl ude presently unknown
expenditures required to preserve the property or to conply with state

or local law, it will be necessary for you to contact the Trustee
before the tine you tender reinstatenent so that you may be advi sed of
the exact amobunt you will be required to pay. Tender of paynent or
performance nust be nmade to: .« « . . ., Whose address is
., telephone ( ) I AFTER THE . . . . DAY OF
., ((39)). . ., YOU MAY NOT REI NSTATE YOUR DEED OF TRUST BY

PAYI NG THE BACK PAYMENTS AND COSTS AND FEES AND CURI NG THE OTHER
DEFAULTS AS QUTLI NED ABOVE. In such a case, you will only be able to
stop the sale by paying, before the sale, the total principal balance
($. . . . . .) plus accrued interest, costs and advances, if any, nmade
pursuant to the ternms of the docunents and by curing the other defaults
as outlined above.

p. 13 ESSB 6191. SL
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You may contest this default by initiating court action in the
Superior Court of the county in which the sale is to be held. 1n such
action, you nay rai se any legitimte defenses you have to this default.
A copy of your Deed of Trust and docunents evidencing the obligation
secured thereby are encl osed. You may wi sh to consult a | awer. Legal
action on your part may prevent or restrain the sale, but only if you
persuade the court of the nerits of your defense.

The court may grant a restraining order or injunction to restrain
atrustee’'s sale pursuant to RCW61. 24. 130 upon five days notice to the
trustee of the tinme when, place where, and the judge before whom the
application for the restraining order or injunction is to be nade
This notice shall include copies of all pleadings and rel at ed docunents
to be given to the judge. Notice and other process may be served on
the trustee at:

NANE:
ADDRESS:

TELEPHONE NUMBER

If you do not reinstate the secured obligation and your Deed of
Trust in the manner set forth above, or if you do not succeed in
restraining the sale by court action, your property will be sold ((te
sat+-sty—the—-oblgations—securedby—your—bPeed—of—Trust)). The effect of
such sale will be to deprive you and all those who hold by, through or
under you of all interest in the property;

(3) In addition, the trustee shall cause a copy of the notice of
sal e described in RCW61. 24. 040(1) (f) (excl udi ng the acknow edgnent) to
be published in a | egal newspaper in each county in which the property
or any part thereof is situated, once on or between the ((thi+ty—
seeond)) thirty-fifth and twenty-eighth day before the date of sale,
and once on or between the ((eleventh)) fourteenth and seventh day
before the date of sale;

(4) On the date and at the tine designated in the notice of sale,
the trustee or its authorized agent shall sell the property at public
auction to the highest bidder. The trustee may sell the property in
gross or in parcels as the trustee shall deem nost advant ageous;

(5 The place of sale shall be at any designated public place
wi thin the county where the property is located and if the property is
in nmore than one county, the sale nmay be in any of the counties where

ESSB 6191. SL p. 14
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the property is located. The sale shall be on Friday, or if Friday is
a legal holiday on the foll ow ng Monday, and during the hours set by
statute for the conduct of sales of real estate at execution;

(6) The trustee may for any cause the trustee deens advant ageous,
continue the sale for a period or periods not exceeding a total of one
hundred twenty days by a public proclamation at the tine and place
fixed for sale in the notice of sale or, alternatively, by giving
notice of the tine and place of the postponed sale in the manner and to
the persons specified in RCW 61.24.040(1) (b), (c¢), (d), and (e) and
publ i shing a copy of such notice once in the newspaper(s) described in
RCW 61. 24. 040(3), nore than seven days before the date fixed for sale
in the notice of sale. No other notice of the postponed sale need be
gi ven;

(7) The purchaser shall forthwith pay the price bid and on paynent
the trustee shall execute to the purchaser its deed; the deed shal
recite the facts showi ng that the sale was conducted in conpliance with
all of the requirements of this chapter and of the deed of trust, which
recital shall be prima facie evidence of such conpliance and concl usi ve
evi dence thereof in favor of bona fide purchasers and encunbrancers for
val ue, except that these recitals shall not affect the lien or interest
of any person entitled to notice under RCW61. 24. 040(1), if the trustee
fails to give the required notice to such person. |In such case, the
lien or interest of such omtted person shall not be affected by the
sal e and such omtted person shall be treated as if such person was the
holder of the same lien or interest and was omtted as a party
defendant in a judicial foreclosure proceeding;

(8) The sale as authorized under this chapter shall not take place
| ess than one hundred ninety days fromthe date of default in any of
t he obligations secured.

(9) If the trustee elects to foreclose the interest of any occupant

or tenant of property comprised solely of a single-famly resi dence, or

a _condom nium_ cooperative, or other dwelling unit in a multiplex or

other building containing fewer than five residential units, the

follow ng notice shall be included as Part X of the Notice of Trustee's

Sal e:

X,
NOTI CE TO OCCUPANTS OR TENANTS

p. 15 ESSB 6191. SL
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The purchaser at the trustee’'s sale is entitled to possession of the
property on the 20th day following the sale, as against the grantor
under the deed of trust (the owner) and anyone having an interest
junior to the deed of trust, including occupants and tenants. After
the 20th day followng the sale the purchaser has the right to evict
occupants and tenants by summary proceedings under the unlawful
detai ner act, chapter 59.12 RCW

(10) Only one copy of all notices required by this chapter need be
given to a person who is both the borrower and the grantor. Al
notices required by this chapter that are given to a general
partnership are deened given to each of its general partners, unless
ot herwi se agreed by the parties.

NEW SECTION. Sec. 6. A new section is added to chapter 61.24 RCW
to read as foll ows:

The beneficiary may give the notices of default, trustee s sale,
and foreclosure referred to in RCW61.24.030(7) and 61.24.040 to any
one or nore of the guarantors of a commercial |oan at the tine they are
given to the grantor. In addition to the information contained in the
notices provided to the grantor, these notices shall state that (1) the
guarantor may be liable for a deficiency judgnent to the extent the
sal e price obtained at the trustee’s sale is | ess than the debt secured
by the deed of trust; (2) the guarantor has the sanme rights to
reinstate the debt, cure the default, or repay the debt as is given to
the grantor in order to avoid the trustee’'s sale; (3) the guarantor
wi |l have no right to redeemthe property after the trustee’'s sale; (4)
subj ect to such | onger periods as are provided in the Washi ngton deed
of trust act, chapter 61.24 RCW any action brought to enforce a
guaranty nmust be commenced within one year after the trustee’ s sale, or
the last trustee’s sale under any deed of trust granted to secure the
sane debt; and (5) in any action for a deficiency, the guarantor wll
have the right to establish the fair value of the property as of the
date of the trustee’'s sale, less prior liens and encunbrances, and to
limt itsliability for a deficiency to the difference between the debt
and the greater of such fair value or the sale price paid at the
trustee’s sale, plus interest and costs. The failure of the
beneficiary to provide any guarantor the notice referred to in this
section does not invalidate either the notices given to the borrower or
the grantor, or the trustee’s sale.
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Sec. 7. RCW 61. 24. 050 and 1965 ¢ 74 s 5 are each anended to read
as foll ows:

((Fhe—deed—oef—the—trustee—executed—to—the—purchaser)) Wen

delivered to the purchaser, the trustee’'s deed shall convey all of the
right, title, and interest in the real and personal property sold at
the trustee’'s sale which the grantor had or had the power to convey at
the tinme of the execution ((by—+hi#)) of the deed of trust, and such as
((he)) the grantor may have thereafter acquired. If the trustee
accepts a bid, then the trustee’s sale is final as of the date and tine
of such acceptance if the trustee’s deed is recorded within fifteen
days thereafter. After a trustee’'s sale, ((as—+na—this—chapter
provi-ded)) no person shall have any right, by statute or otherw se, to

redeem ((froemthe—deed—oftrust—or—+roem) the property sold at the

trustee’'s sal e.

Sec. 8. RCW®61.24.060 and 1967 ¢ 30 s 2 are each anmended to read
as follows:

The purchaser at the trustee’ s sale shall be entitled to possession
of the property on the twentieth day follow ng the sal e, as against the

grant or under the deed of trust ((er—anyenre—<ctatmngthreugh-him-)) and

anyone having an interest junior to the deed of trust, including
occupants and tenants, who were given all of the notices to which they
were entitled under this chapter. The purchaser shall also have a

right to the summary proceedi ngs to obtain possession of real property
provided in chapter 59.12 RCW

Sec. 9. RCWG61.24.070 and 1965 ¢ 74 s 7 are each anended to read
as follows:

(1) The trustee may not bid at the trustee' s sale. Any ot her
person, including the beneficiary ((under—thedeed—of—t+rust)), may bid
at the trustee’s sale.

(2) The trustee shall, at the request of the beneficiary, credit
toward the beneficiary's bid all or any part of the nonetary
obligations secured by the deed of trust. |f the beneficiary is the

purchaser, any anmount bid by the beneficiary in excess of the anpbunt so
credited shall be paid to the trustee in the formof cash, certified
check, cashier’s check, noney order, or funds received by verified
electronic transfer, or any conbination thereof. |If the purchaser is
not the beneficiary, the entire bid shall be paidto the trustee in the
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formof cash, certified check, cashier’s check, nmoney order, or funds

received by verified electronic transfer, or any conbi nation thereof.

Sec. 10. RCW61.24.080 and 1981 c 161 s 5 are each anended to read
as follows:

The trustee shall apply the proceeds of the sale as foll ows:

(1) To the expense of sale, including a reasonable charge by the
trustee and by his or her attorney: PROVIDED, That the aggregate of
the charges by the trustee and his or her attorney, for their services
in the sale, shall not exceed the anmount which would, by the superior
court of the county in which the trustee’'s sale occurred, have been
deened a reasonabl e attorney fee, had the trust deed been forecl osed as
a nortgage in a noncontested action in ((the—satd)) that court;

(2) To the obligation secured by the deed of trust; and

(3) The surplus, if any, less the clerk’s filing fee, shall be
deposited, together with witten notice of the anmount of the surplus,

a copy of the ((reeerded)) notice of trustee’'s sale, and an affidavit
of mailing as provided in this subsection, wth the clerk of the

superior court of the county in which the sale took place. The trustee

shall nmmil copies of the notice of the surplus, the notice of trustee’s

sale, and the affidavit of mailing to each party to whomthe notice of

trustee’'s sale was sent pursuant to RCWG61.24.040(1). The clerk shall

i ndex such funds under the nanme of the grantor as set out in the

recorded notice. Upon ((depesttingsuch—surplus)) conpliance with this

subsection, the trustee shall be discharged from all further

responsibilities ((therefor)) for the surplus. Interests in, or |liens
or clainms of liens against the property elimnated by sale under this
section shall attach to ((sueh)) the surplus in the order of priority
that it had attached to the property. A party seeking disbursenent of

the surplus funds shall file a notion requesting di sbursenent in the

superior court for the county in which the surplus funds are deposited.

Notice of the notion shall be personally served upon, or mailed in the

manner specified in RCW 61.24.040(1)(b), to all parties to whom the

trustee nailed notice of the surplus, and any other party who has

entered an appearance in the proceeding, not |less than twenty days

prior to the hearing of the notion. The clerk shall not disburse such

surpl us except upon order of the superior court of such county.
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Sec. 11. RCW61.24.090 and 1987 ¢ 352 s 4 are each anended to read
as follows:

(1) At any tine prior to the eleventh day before the date set by
the trustee for the sale in the recorded notice of sale, or in the
event the trustee continues the sale pursuant to RCW61. 24. 040(6), at
any tinme prior to the eleventh day before the actual sale, the
borrower, grantor ((erhis—suecesser—+ninterest)), any guarantor, any
beneficiary under a subordinate deed of trust, or any person having a
subordinate Iien or encunbrance of record on the trust property or any
part thereof, shall be entitled to cause a discontinuance of the sale
proceedi ngs by curing the default or defaults set forth in the notice,
which in the case of a default by failure to pay, shall be by paying to
t he trustee:

(a) The entire anmount then due under the terns of the deed of trust
and the obligation secured thereby, other than such portion of the
princi pal as would not then be due had no default occurred, and

(b) The expenses actually incurred by the trustee enforcing the
terms of the note and deed of trust, including a reasonable trustee’s
fee, together with the trustee’s reasonable attorney’s fees, together
with costs of recording the notice of discontinuance of notice of
trustee’s sale.

(2) Any person entitled to cause a discontinuance of the sale
proceedi ngs shall have the right, before or after reinstatenent, to
request any court, excluding a small clainms court, for disputes within

the jurisdictional limts of t hat court, to determne the
reasonabl eness of any fees denmanded or paid as a condition to
rei nst atenent. The court shall make such determination as it deens

appropriate, which may include an award to the prevailing party of its
costs and reasonabl e attorneys’ fees, and render judgnment accordingly.
An action to determ ne fees shall not forestall any sale or affect its
validity.

(3) Upon receipt of such paynent the proceedings shall be
di sconti nued, the deed of trust shall be reinstated and the obligation
shall remain as though no accel erati on had taken pl ace.

(4) In the case of a default which is occasioned by other than
failure to make paynents, the person or persons causing the said
default shall pay the expenses incurred by the trustee and the
trustee’s fees as set forth in subsection (1)(b) of this section.
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(5) Any person having a subordinate lien of record on the trust
property and who has cured the default or defaults pursuant to this
section shall thereafter have included in his lien all paynments nmade to
cure any defaults, including interest thereon at eight percent per
annum paynents nmade for trustees’ costs and fees incurred as
aut hori zed ((heretn)), and ((his)) reasonabl e attorney’s fees and costs
incurred resulting fromany judicial action cormenced to enforce his or
her rights to advances under this section.

(6) If the default is cured and the obligation and the deed of
trust reinstated in the manner ((heretrnabeve)) provided, the trustee
shal | properly execute, acknow edge, and cause to be recorded a notice
of di scontinuance of trustee’s sale under ((sueh)) that deed of trust.
A notice of discontinuance of trustee’'s sale when so executed and
acknow edged is entitled to be recorded and shall be sufficient if it
sets forth a record of the deed of trust and the auditor’s file nunber
under which the deed of trust is recorded, and a reference to the
notice of sale and the auditor’s file nunber under which the notice of
sale is recorded, and a notice that ((sueh)) the sale is discontinued.

(7) Any paynents required under this section as a condition
precedent to reinstatenent of the deed of trust shall be tendered to

the trustee in the form of cash, certified check, cashier’'s check,

nmoney order, or funds received by verified electronic transfer, or any

conbi nati on thereof.

Sec. 12. RCW®61.24.100 and 1990 ¢ 111 s 2 are each anended to read
as foll ows:

the extent pernitted in this section for deeds of trust securing
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commercial |loans, a deficiency judgnent shall not be obtained on the

obligations secured by a deed of trust against any borrower, grantor,

or quarantor after a trustee's sale under that deed of trust.

(2)(a) Nothing in this chapter precludes an action against any

person liable on the obligations secured by a deed of trust or any

guarantor prior to a notice of trustee’'s sale being given pursuant to

this chapter or after the discontinuance of the trustee’'s sale.

(b) No action under (a) of this subsection precludes the

beneficiary from comrencing a judicial foreclosure or trustee's sale

under the deed of trust after the conpletion or dismssal of that

action.

(3) This chapter does not preclude any one or nore of the foll ow ng

after atrustee’s sale under a deed of trust securing a commercial |oan

executed after the effective date of this section:

(a)(i) To the extent the fair value of the property sold at the

trustee’'s sale to the beneficiary or an affiliate of the beneficiary is

less than the unpaid obligation secured by the deed of trust

imediately prior to the trustee’'s sale, an action for a deficiency

j udgnent agai nst the borrower or grantor, if such person or persons was

tinely given the notices under RCW61.24.040, for (A) any decrease in

the fair value of the property caused by waste to the property

commtted by the borrower or grantor, respectively, after the deed of

trust is granted, and (B) the wongful retention of any rents,

i nsurance proceeds, or condemati on awards by the borrower or grantor,

respectively, that are otherwi se owed to the beneficiary.

(ii) This subsection (3)(a) does not apply to any property that is

occupied by the borrower as its principal residence as of the date of

the trustee’'s sal e;

(b) Any judicial or nonjudicial foreclosures of any other deeds of

trust, nortgages, security agreenents, or other security interests or

liens covering any real or personal property granted to secure the

obligation that was secured by the deed of trust foreclosed; or

(c) Subject to this section, an action for a deficiency judgnment

agai nst a gquarantor if the guarantor is tinely given the notices under

section 6 of this act.

(4) Any action referred to in subsection (3)(a) and (c) of this

section shall be comenced within one vyear after the date of the

trustee’'s sale, or a later date to which the liable party otherw se

agrees in witing with the beneficiary after the notice of foreclosure
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is given, plus any period during which the action is prohibited by a
bankruptcy, insolvency, noratorium or other simlar debtor protection
statute. If there occurs nore than one trustee’'s sale under a deed of
trust securing a comercial loan or if trustee’'s sales are nade
pursuant to two or nore deeds of trust securing the sanme commercia
| oan, the one-year limtationinthis section begins on the date of the
| ast of those trustee’s sales.

(5 In any action against a guarantor following a trustee's sale
under a deed of trust securing a commercial |oan, the guarantor nmay
request the court or other appropriate adjudicator to determ ne, or the
court or other appropriate adjudicator may inits discretion determn ne,
the fair value of the property sold at the sale and the deficiency
judgnent against the guarantor shall be for an anpbunt equal to the sum
of the total anpunt owed to the beneficiary by the guarantor as of the
date of the trustee’s sale, less the fair value of the property sold at
the trustee’s sale or the sale price paid at the trustee’'s sale
whi chever is greater, plus interest on the anount of the deficiency
from the date of the trustee’'s sale at the rate provided in the
guaranty, the deed of trust, or in any other contracts evidencing the
debt secured by the deed of trust, as applicable, and any costs,
expenses, and fees that are provided for in any contract evidencing the
guarantor’s liability for such a judgnent. |If any other security is
sold to satisfy the sane debt prior to the entry of a deficiency
judgnent against the guarantor, the fair value of that security, as
calculated in the manner applicable to the property sold at the
trustee’s sale, shall be added to the fair value of the property sold
at the trustee’s sale as of the date that additional security is
foreclosed. This sectionis inlieu of any right any guarantor would
ot herwi se have to establish an upset price pursuant to RCW 61.12. 060
prior to a trustee’s sale.

(6) A guarantor granting a deed of trust to secure its guaranty of
a commercial loan shall be subject to a deficiency judgnent follow ng
a trustee’s sale under that deed of trust only to the extent stated in
subsection (3)(a)(i) of this section. If the deed of trust encunbers
the guarantor’s principal residence, the guarantor shall be entitled to
receive an ampunt up to the honestead exenption set forth in RCW
6.13.030, without regard to the effect of RCW6.13.080(2), fromthe bid
at the foreclosure or trustee’s sale accepted by the sheriff or trustee
prior to the application of the bid to the guarantor’s obligation.
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(7) A beneficiary’s acceptance of a deed in lieu of a trustee’'s
sale under a deed of trust securing a comercial |oan exonerates the
guarantor fromany liability for the debt secured thereby except to the
extent the guarantor otherwi se agrees as part of the deed in lieu
transacti on.

(8) This chapter does not preclude a beneficiary fromforeclosing
a deed of trust in the sane manner _as a real property nortgage and this
section does not apply to such a foreclosure.

(9) Any contract, note, deed of trust, or guaranty may, by its
express |l anguage, prohibit the recovery of any portion or all of a
deficiency after the property encunbered by the deed of trust securing
a commercial loan is sold at a trustee’s sale.

(10) A trustee’s sale under a deed of trust securing a conmerci al
| oan does not preclude an action to collect or enforce any obligation
of a borrower or guarantor if that obligation, or the substanti al
equi valent of that obligation, was not secured by the deed of trust.

(11) Unless the guarantor otherw se agrees, a trustee's sale shal
not inpair any right or agreenent of a guarantor to be reinbursed by a
borrower or grantor for a deficiency judgnent against the guarantor.

(12) Notwi thstanding anything in this sectionto the contrary, the
rights and obligations of any borrower, grantor, and guarantor
following a trustee’s sale under a deed of trust securing a commerci al
| oan _or any guaranty of such a |oan executed prior to the effective
date of this section shall be determned in accordance with the |aws
existing prior to the effective date of this section.

Sec. 13. RCW61.24.110 and 1981 ¢ 161 s 7 are each anended to read
as follows:

The trustee shall reconvey all or any part of the property
((eevered)) encunbered by the deed of trust to the person entitled
thereto on witten request of the beneficiary, or upon satisfaction of
the obligation secured and witten request for reconveyance nade by the
beneficiary or the person entitled thereto.

Sec. 14. RCW61.24.130 and 1987 ¢ 352 s 5 are each anended to read
as follows:
(1) Nothing contained in this chapter shall prejudice the right of

the borrower, grantor, ((t+he—granter—s—sueecesser—n—interest)) any

guarantor, or any person who has an interest in, lien, or claimof |ien
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agai nst the property or sone part thereof, to restrain, on any proper
ground, a trustee’'s sale. The court shall require as a condition of
granting the restraining order or injunction that the applicant pay to
the clerk of the court the suns that would be due on the obligation
secured by the deed of trust if the deed of trust was not being
forecl osed:

(a) In the case of default in making the periodic paynent of
principal, interest, and reserves, such suns shall be the periodic
paynment of principal, interest, and reserves paid to the clerk of the
court every thirty days.

(b) I'n the case of default in making paynent of an obligation then
fully payable by its ternms, such suns shall be the anmount of interest
accruing nonthly on said obligation at the nondefault rate, paidto the
clerk of the court every thirty days.

In the case of default in performance of any nonnonetary obligation
secured by the deed of trust, the court shall inpose such conditions as
it deens just.

In addi tion, the court may condition granting the restraining order
or injunction upon the giving of security by the applicant, in such
form and amount as the court deens proper, for the paynent of such
costs and damages, including attorneys’ fees, as nay be | ater found by
the court to have been incurred or suffered by any party by reason of
the restraining order or injunction. The court may consider, upon
proper showi ng, the grantor’s equity in the property in determ ning the
anount of said security.

(2) No court may grant a restraining order or injunction to
restrain atrustee’ s sale unless the person seeking the restraint gives

five days notice to the trustee ((and—the—benefHetary)) of the tine

when, place where, and the judge before whom the application for the

restraining order or injunction is to be made. This notice shall
include copies of all pleadings and related docunents to be given to
t he judge. No judge may act upon such application unless it is

acconpani ed by proof, evidenced by return of a sheriff, the sheriff’s
deputy, or by any person ei ghteen years of age or over who i s conpetent
to be a witness, that the notice has been served on the trustee.

(3) If the restraining order or injunction is dissolved after the
date of the trustee’'s sale set forth in the notice as provided in RCW
61.24.040(1)(f) ((and—after—theperioditor—econtinuingsale—as—altowed
by—RCOW-61-24-040(6))), the court granting such restraining order or
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i njunction, or before whomthe order or injunction is returnable, ((has
the—++ght—te)) shall, at the request of the trustee, set a new sale
date which shall be not |ess than forty-five days fromthe date of the
order dissolving the restraining order. ((At—teast—thirty—daysbeftore
the—newsale—date;)) The trustee shall:

(a) Conply wth the requirenments of RCW 61.24.040(1) (a) through
(f) at least thirty days before the new sale date; and

(b) Cause a copy of the notice of trustee’s sale as provided i n RCW

61.24.040(1)(f) to be published ((enrce—weekly—during—thethree—weeks
preceding—the—tinme—eof—sale)) in a legal newspaper in each county in

which the property or any part thereof is situated once between the
thirty-fifth and twenty-eighth day before the sal e and once between t he
fourteenth and seventh day before the sale.

(4) If atrustee’s sale has been stayed as a result of the filing

of a petition in federal bankruptcy court and((;—after—theperiodior
eontnuing—sale—as—al-owed by ROW61-24-040(6))) an order is entered

in federal bankruptcy court granting relief fromthe stay or cl osing or
dism ssing the case, or discharging the debtor wth the effect of
renmoving the stay, the trustee may set a new sal e date which shall not
be less than forty-five days after the date of the bankruptcy court’s
order. The trustee shall:

(a) Conply wth the requirenments of RCW 61.24.040(1) (a) through
(f) at least thirty days before the new sale date; and

(b) Cause a copy of the notice of trustee’s sale as provided i n RCW
61.24.040(1)(f) to be published in a |l egal newspaper in each county in
whi ch the property or any part thereof is situated, once between the
((t+hirty-seeond)) thirty-fifth and twenty-eighth day before the sale
and once between the ((eteventh)) fourteenth and seventh day before the
sal e.

(5) Subsections (3) and (4) of this section are perm ssive only and
do not prohibit the trustee from proceeding with a trustee’'s sale
following termnation of any injunction or stay on any date to which
such sale has been properly continued in accordance wth RCW
61.24. 040(6).

NEW SECTI ON. Sec. 15. A new section is added to chapter 61. 24 RCW
to read as foll ows:

It is an unfair or deceptive act or practice under the consuner
protection act, chapter 19.86 RCW for any person, acting alone or in
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concert with others, to offer, or offer to accept or accept from
anot her, any consideration of any type not to bid, or to reduce a bid,
at a sale of property conducted pursuant to a power of sale in a deed
of trust. However, it is not an unfair or deceptive act or practice
for any person, including a trustee, to state that a property subject
to a recorded notice of trustee’s sale or subject to a sale conducted
pursuant to this chapter is being sold in an "as-is" condition, or for
t he beneficiary to arrange to provide financing for a particul ar bi dder
or to reach any good faith agreenment with the borrower, grantor, any
guarantor, or any junior |ienholder.

NEW SECTI ON. Sec. 16. A new section is added to chapter 61.24 RCW
to read as foll ows:

The beneficiary shall not enforce or attenpt to enforce an
assignment of rents by demanding or collecting rent from a tenant
occupyi ng property consisting solely of a single-famly residence, or
a condom nium cooperative, or other dwelling unit in a nultiplex or
other building containing fewer than five residential units, wthout
first giving the tenant either a court order authorizing paynment of
rent to the beneficiary or a witten consent by the tenant’s |andlord
to the paynment. It is a defense to an eviction based on nonpaynent of
rent that the tenant paid the rent due to the beneficiary pursuant to
a court order or a landlord’s witten consent.

Sec. 17. RCW7.28.300 and 1937 ¢ 124 s 1 are each anended to read
as follows:

The record owner of real estate may nmaintain an action to quiet
title against the lien of a nortgage or deed of trust on the rea
estate where an action to foreclose such nortgage or deed of trust
would be barred by the statute of Ilimtations, and, upon proof
sufficient to satisfy the court, my have judgnent quieting title

agai nst such ((mertgage)) a lien.

Sec. 18. RCW7.60.020 and 1937 ¢ 47 s 1 are each anmended to read
as follows:

A receiver may be appointed by the court in the follow ng cases:

(1) I'n an action by a vendor to vacate a fraudul ent purchase of
property, or by a creditor to subject any property or fund to his or
her claim
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(2) In an action between partners, or other persons jointly
interested in any property or fund;

(3) In all actions where it is shown that the property, fund, or
rents and profits in controversy are in danger of being |ost, renoved,
or materially injured;

(4) In an action or proceeding by a nortgagee or beneficiary for
the foreclosure of a nortgage or deed of trust and the sale of the
nort gaged property; when the nortgagee or beneficiary has a perfected
assignnment of rents pursuant to RCW 7.28.230(3)((+));_or when it
appears that such property is in danger of being |ost, renoved, or
materially injured; (or when such property is insufficient to discharge
the debt, to secure the application of the rents and profits accruing,
before a sale can be had);

(5) When a corporation has been dissolved, or is in the process of
di ssolution or is insolvent, or is in inmmnent danger of insolvency, or
has forfeited its corporate rights, and when the court in its sound
di scretion deens that the appointnment of a receiver is necessary to
secure anple justice to the parties((-));_and

(6) ((And)) In such other cases as may be provi ded by | aw, or when,
in the discretion of the court, it may be necessary to secure anple
justice to the parties: PROVIDED, That no party or attorney or other
person interested in an action shall be appointed receiver therein.

Passed the Senate March 7, 1998.

Passed the House March 3, 1998.

Approved by the Governor April 2, 1998.

Filed in OOfice of Secretary of State April 2, 1998.

p. 27 ESSB 6191. SL



