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ENGROSSED SUBSTI TUTE SENATE BI LL 6470

Passed Legislature - 1998 Regul ar Session
St ate of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senate Commttee on WAays & Means (originally sponsored by Senators
West, Anderson, Kohl, Snyder, Loveland, Fairley, T. Sheldon and
Jacobsen; by request of Governor Locke)

Read first tinme 02/ 06/ 98.

AN ACT Rel ating to the tax treatnment of canned and cust omsoftware;
amendi ng RCW 82.04.050, 82.04.060, and 82.12.020; reenacting and
anendi ng RCW 82.04.190; adding new sections to chapter 82.04 RCW
creating a new section; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. The legislature finds that the creation and
custom zation of software is an area not fully addressed in our excise
tax statutes, and that certainty of tax treatnment is essential to the
i ndustry and consuners. Therefore, the intent of this act is to nmake
the tax treatnment of software clear and certain for devel opers,
programmers, and consuners.

Sec. 2. RCW82.04.050 and 1997 ¢ 127 s 1 are each anended to read
as follows:

(1) "Sale at retail"” or "retail sale" nmeans every sale of tangible
personal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and i ncl udi ng, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate real
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or personal property of or for consumers other than a sale to a person
who presents a resale certificate under RCW 82.04. 470 and who:

(a) Purchases for the purpose of resale as tangi ble personal
property in the regular course of business w thout intervening use by
such person; or

(b) Installs, repairs, cleans, alters, inprints, inproves,
constructs, or decorates real or personal property of or for consuners,
i f such tangi bl e personal property beconmes an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

(c) Purchases for the purpose of consum ng the property purchased
in producing for sale a new article of tangible personal property or
subst ance, of which such property becones an i ngredi ent or conponent or
is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chem cal reaction directly through contact with
an ingredient of a new article being produced for sale; or

(d) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently used in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact with an i ngredi ent
of ferrosilicon; or

(e) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW

82. 04. 065. The term shall include every sale of tangible persona
property which is used or consuned or to be used or consuned in the
performance of any activity classified as a "sale at retail"” or "retail

sal e" even though such property is resold or utilized as provided in
(a), (b), (c), (d), or (e) of this subsection follow ng such use. The
term al so neans every sale of tangible personal property to persons
engaged in any business which is taxable under RCW 82.04.280 (2) and
(7) and 82. 04. 290.

(2) The term"sale at retail” or "retail sale" shall include the
sal e of or charge nmade for tangible personal property consuned and/ or
for | abor and services rendered in respect to the foll ow ng:

(a) The installing, repairing, cleaning, altering, inprinting, or
i nprovi ng of tangi bl e personal property of or for consuners, including
charges nmade for the nmere use of facilities in respect thereto, but
excl udi ng sal es of | aundry service to nenbers by nonprofit associations

ESSB 6470. SL p. 2
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conposed exclusively of nonprofit hospitals, and excluding services
rendered in respect to live animals, birds and insects;

(b) The constructing, repairing, decorating, or inproving of new or
exi sting buildings or other structures under, wupon, or above real
property of or for consuners, including the installing or attaching of
any article of tangible personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation, and shall also include the sale of services or charges
made for the clearing of land and the noving of earth excepting the
nmere |l eveling of land used in comercial farmng or agriculture;

(c) The charge for labor and services rendered in respect to
constructing, repairing, or inproving any structure upon, above, or
under any real property owned by an owner who conveys the property by
title, possession, or any other neans to the person perform ng such
construction, repair, or inprovenent for the purpose of performng such
construction, repair, or inprovenent and the property is then
reconveyed by title, possession, or any other nmeans to the origina
owner ;

(d) The sale of or charge made for |abor and services rendered in
respect to the cleaning, fumgating, razing or noving of existing
buil dings or structures, but shall not include the charge nade for
janitorial services; and for purposes of this section the term
"janitorial services" shall nmean those cl eani ng and car et aki ng servi ces
ordinarily performed by comrercial janitor service businesses
including, but not limted to, wall and w ndow washi ng, fl oor cl eaning
and waxing, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl ast i ng;

(e) The sale of or charge made for |abor and services rendered in
respect to autonobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The sale of and charge nmade for the furnishing of |odging and
all other services by a hotel, room ng house, tourist court, notel
trailer canp, and the granting of any simlar license to use rea
property, as distinguished from the renting or |easing of real
property, and it shall be presuned that the occupancy of real property
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for a continuous period of one nonth or nore constitutes a rental or
| ease of real property and not a nere license to use or enjoy the sane;

(g) The sale of or charge made for tangible personal property,
| abor and services to persons taxable under (a), (b), (c), (d), (e),
and (f) of this subsection when such sales or charges are for property,
| abor and services which are used or consunmed in whole or in part by
such persons in the performance of any activity defined as a "sale at
retail"™ or "retail sale" even though such property, |abor and services
may be resold after such use or consunption. Nothing contained in this
subsection shall be construed to nodi fy subsection (1) of this section
and nothing contained in subsection (1) of this section shall be
construed to nodify this subsection

(3) The term"sale at retail” or "retail sale" shall include the
sal e of or charge nade for personal, business, or professional services
i ncl udi ng anounts designated as interest, rents, fees, adm ssion, and
ot her service enolunments however designated, received by persons
engaging in the foll ow ng business activities:

(a) Anusenent and recreation services including but not limtedto
golf, pool, billiards, skating, bowing, ski lifts and tows, day trips
for sightseeing purposes, and others, when provided to consuners;

(b) Abstract, title insurance, and escrow services;

(c) Credit bureau services;

(d) Autonobile parking and storage garage services;

(e) Landscape mai nt enance and horticul tural services but excluding
(1) horticultural services provided to farnmers and (ii) pruning,
trimmng, repairing, renoving, and clearing of trees and brush near
electric transm ssion or distribution |lines or equipnent, if perforned
by or at the direction of an electric utility;

(f) Service charges associated wth tickets to professional
sporting events; and

(g) The follow ng personal services: Physical fitness services,
tanni ng sal on services, tattoo parlor services, steam bath services,
turkish bath services, escort services, and dating services.

(4) The termshall also include the renting or | easing of tangible
personal property to consuners and the rental of equipnment with an
oper at or.

(5) The termshall al so include the providing of tel ephone service,
as defined in RCW 82. 04. 065, to consuners.

ESSB 6470. SL p. 4
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(6) The termshall also include the sale of canned software other
than a sale to a person who presents a resale certificate under RCW

82.04.470, regardless of the nethod of delivery to the end user, but

shall not include custom software or the custonization of canned

sof t war e.

(7) The termshall not include the sale of or charge made for | abor
and services rendered in respect to the building, repairing, or
i nproving of any street, place, road, highway, easenent, right of way,
mass public transportation termnal or parking facility, bridge,
tunnel, or trestle which is owed by a nmunicipal corporation or
political subdivision of the state or by the United States and which is
used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any kind.

((6H)) (8) The term shall also not include sales of chemca
sprays or washes to persons for the purpose of postharvest treatnent of
fruit for the prevention of scald, fungus, nold, or decay, nor shall it
i ncl ude sal es of feed, seed, seedlings, fertilizer, agents for enhanced
pollination including insects such as bees, and spray materials to:
(a) Persons who participate in the federal conservation reserve
program the environnental quality incentives program the wetl ands
reserve program and the wildlife habitat incentives program or their
successors adm ni stered by the United States departnent of agriculture;
(b) farmers for the purpose of producing for sale any agricultura
product; and (c) farmers acting under cooperative habitat devel opnment
or access contracts with an organi zati on exenpt fromfederal incone tax
under 26 U. S.C. Sec. 501(c)(3) or the Washington state departnent of
fish and wldlife to produce or inprove wldlife habitat on | and that
the farmer owns or | eases.

((8))) (9) The termshall not include the sale of or charge nade
for labor and services rendered in respect to the constructing,
repairing, decorating, or inproving of new or existing buildings or
ot her structures under, upon, or above real property of or for the
United States, any instrunentality thereof, or a county or city housing
authority created pursuant to chapter 35.82 RCW including the
installing, or attaching of any article of tangi ble personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor shall the term
i nclude the sale of services or charges nade for the clearing of |and
and the moving of earth of or for the United States, any

p. 5 ESSB 6470. SL
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instrunmentality thereof, or a county or city housing authority. Nor
shall the term include the sale of services or charges mde for
cleaning up for the United States, or its instrunentalities,
radi oactive waste and other byproducts of weapons production and
nucl ear research and devel opnent.

NEWSECTION. Sec. 3. A newsection is added to chapter 82.04 RCW
to be codified between RCW82. 04. 020 and 82. 04. 220, to read as fol | ows:

(1) "Canned software" neans software that is created for sale to
nore than one person.

(2) "Custom software" neans software created for a single person

(3) "Custom zation of canned software"” neans any alteration,
nodi fication, or devel opnent of applications using or incorporating
canned conputer software for a specific person. "Cust om zation of
canned software" includes individualized configuration of software to
work with other software and conputer hardware but does not include
routine installation. Custom zation of canned software does not change
t he underlying character or taxability of the original canned software.

(4) "Master copies" of software neans copi es of software fromwhich

a software devel oper, aut hor, i nvent or, publ i sher, i censor,
subl i censor, or distributor makes copies for sale or |icense.
(5) "Retained rights" nmeans any and all rights, including

intellectual property rights such as those rights arising from
copyrights, patents, and trade secret |aws, that are owned or are held
under contract or license by a software devel oper, author, inventor,
publ i sher, licensor, sublicensor, or distributor.

(6) "Software" means any information, program or routine, or any
set of one or nore progranms, routines, or collections of information
used, or intended for use, to convey information that causes one or
nore conputers or pieces of conputer-related peripheral equipnent, or
any conbi nation thereof, to performa task or set of tasks. "Software"
i ncludes only those copies of such information, prograns, or routines
intended for use by an end user and specifically excludes retained
rights in software and master copies of software. "Software" includes
the associated docunentation that describes the code and its use,
operation, and nmai ntenance and typically is delivered with the code to
the consunmer. Al software is classified as either canned or custom

ESSB 6470. SL p. 6
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NEW SECTION. Sec. 4. A new section is added to chapter 82. 04 RCW
to read as foll ows:

(1) The creation and distribution of customsoftware is a service
t axabl e under RCW 82.04.290(2). Duplication of the software for the
sane person, or by the sanme person for its own use, does not change the
character of the software.

(2) The custom zati on of canned software i s a servi ce taxabl e under
RCW 82. 04. 290( 2) .

Sec. 5. RCW82.04.060 and 1996 c 148 s 3 are each anended to read
as follows:

"Sal e at whol esal e" or "whol esal e sal e" neans: (1) Any sale of
tangi ble personal property((+));:_(2) any sale of anusenent or
recreation services as defined in RCW 82.04.050(3)(a)((+)):_(3) any
sale of canned software; or (4) any sale of telephone service as

defined in RCW82.04. 065, which is not a sale at retail and neans any
charge made for |abor and services rendered for persons who are not
consuners, in respect to real or personal property, if such charge is
expressly defined as a retail sale by RCW82. 04. 050 when rendered to or
for consuners: PROVIDED, That the term"real or personal property" as
used in this section shall not include any natural products naned in
RCW 82. 04. 100.

Sec. 6. RCWB82.04.190 and 1996 ¢ 173 s 2, 1996 c 148 s 4, and 1996
c 112 s 2 are each reenacted and anended to read as foll ows:

"Consuner" means the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangi bl e personal property irrespective of the nature of the
person’s business and including, anong others, without limting the
scope hereof, persons who install, repair, clean, alter, inprove
construct, or decorate real or personal property of or for consuners
other than for the purpose (a) of resale as tangible personal property
in the regul ar course of business or (b) of incorporating such property
as an ingredient or conponent of real or personal property when
installing, repairing, cleaning, altering, inprinting, inproving,
constructing, or decorating such real or personal property of or for
consuners or (c) of consum ng such property in producing for sale a new
article of tangi bl e personal property or a new substance, of which such
property beconmes an ingredient or conponent or as a chemical used in

p. 7 ESSB 6470. SL
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processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredi ent of a new
article being produced for sale or (d) purchases for the purpose of
consum ng the property purchased in producing ferrosilicon which is
subsequently wused in producing nmnagnesium for sale, if the primry
pur pose of such property is to create a chemcal reaction directly
t hrough contact with an ingredient of ferrosilicon;

(2)(a) Any person engaged in any business activity taxable under
RCW 82. 04. 290; (b) any person who purchases, acquires, or uses any
t el ephone service as defined in RCW82. 04. 065, other than for resale in
the regul ar course of business; ((anrd)) (c) any person who purchases,
acquires, or uses any anusenent and recreation service defined in RCW
82.04.050(3)(a), other than for resale in the regular course of
busi ness; and (d) any person who is an end user of software;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right of way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owned by a nunicipa
corporation or political subdivision of the state of WAashington or by
the United States and which is used or to be used primarily for foot or
vehi cul ar traffic including mass transportation vehicles of any kind as
defined in RCW82. 04. 280, in respect to tangi bl e personal property when
such person i ncorporates such property as an i ngredi ent or conponent of
such publicly owned street, place, road, highway, easenent, right of
way, mass public transportation termnal or parking facility, bridge,
tunnel, or trestle by installing, placing or spreading the property in
or upon the right of way of such street, place, road, highway,
easenent, bridge, tunnel, or trestle or in or upon the site of such
mass public transportation termnal or parking facility;

(4) Any person who is an owner, |essee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwise altered by a
person engaged i n business, excluding only (a) municipal corporations
or political subdivisions of the state in respect to | abor and services
rendered to their real property which is used or held for public road
purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82
RCWin respect to | abor and services rendered to their real property.

ESSB 6470. SL p. 8
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Not hing contained in this or any other subsection of this definition
shal | be construed to nodify any other definition of "consuner";

(5 Any person who is an owner, |essee, or has the right of
possession to personal property which is being constructed, repaired,
i nproved, cleaned, inprinted, or otherw se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
under, upon, or above real property of or for the United States, any
instrunentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
any article of tangible personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged i n t he busi ness of clearing | and
and noving earth of or for the United States, any instrumentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person shall be a consunmer within the
meani ng of this subsection in respect to tangible personal property
incorporated into, installed in, or attached to such building or other
structure by such person;

(7) Any person who is a lessor of machinery and equipnent, the
rental of which is exenpt fromthe tax inposed by RCW 82. 08. 020 under
RCW 82.08. 02565, with respect to the sale of or charge made for
tangi bl e personal property consuned in respect to repairing the
machi nery and equi pnent, if the tangi bl e personal property has a useful
life of less than one year; and

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and ot her
byproducts of weapons production and nucl ear research and devel opnent.

Not hing contained in this or any other subsection of this
definition shall be construed to nodify any other definition of
"consuner. "

Sec. 7. RCW82.12.020 and 1996 c 148 s 5 are each anended to read
as follows:

(1) There is hereby levied and there shall be collected fromevery
person in this state a tax or excise for the privilege of using within
this state as a consuner: (a) Any article of tangible personal
property purchased at retail, or acquired by | ease, gift, repossession,

p. 9 ESSB 6470. SL
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or bailnment, or extracted or produced or manufactured by the person so
using the sanme, or otherwise furnished to a person engaged in any
busi ness taxabl e under RCW 82.04.280 (2) or (7)((+));. _(b) any canned
software, regardless of the nethod of delivery, but excluding canned
software that is either provided free of charge or is provided for
tenporary use in viewing information, or both; or (c) any anusenent or
recreation service defined as a retail sale in RCW82.04.050(3)(a).

(2) This tax shall apply to the use of every service defined as a
retail sale in RCW 82.04.050(3)(a) and the use of every article of
t angi bl e personal property, including property acquired at a casual or
isolated sale, and including byproducts used by the manufacturer
t hereof, except as hereinafter provided, irrespective of whether the
article or simlar articles are manufactured or are available for
purchase within this state.

(3) Except as provided in RCW82. 12. 0252, paynent by one purchaser
or user of tangi bl e personal property or service of the tax inposed by
chapter 82.08 or 82.12 RCWshall not have the effect of exenpting any
ot her purchaser or user of the sane property or service fromthe taxes
i nposed by such chapters.

(4) The tax shall be levied and col |l ected in an amount equal to the
value of the article used by the taxpayer nultiplied by the rate in
effect for the retail sales tax under RCW 82.08. 020.

*NEWSECTIO\N. Sec. 8. A newsection is added to chapter 82. 04 RCW
to read as foll ows:

(1) Acredit is authorized agai nst the tax ot herw se due under this
chapter for persons engaged in the business of the creation,
di stri bution, whol esaling, or warehousi ng of canned or custom software
in accordance with the terms of this section.

(2) To qualify for the credit, the principal place of business of
the person nust be located in a distressed county.

(3) For taxes payabl e on income received in the first thirty-six
months in which the person is engaged in business in the distressed
county, the ampunt of the credit shall be equal to one hundred percent
of the ampunt of tax otherw se due under this chapter. For taxes
payabl e on i ncone received after the first thirty-six nonths in which
the person is engaged i n busi ness in the distressed county, the anount
of the credit shall equal ninety percent of the anpunt of tax ot herw se
due under this chapter for persons engaged in the business of the

ESSB 6470. SL p. 10
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creation or distribution of canned or customsoftware and i n t he anount
of seventy percent of the anpunt of tax otherw se due under this
chapter for persons engaged in the business of the whol esaling or
war ehousi ng of canned or custom software.

(4) This section does not apply to the retail distribution or sale
of canned or custom software.

(5) As used in this section, "distressed county” neans any county
in which the average | evel of unenpl oyment for the previous three years
exceeds the average state unenploynent for those years by twenty
percent.

*Sec. 8 was vetoed. See nessage at end of chapter.

NEW SECTION. Sec. 9. This act takes effect July 1, 1998.

Passed the Senate March 12, 1998.

Passed the House March 12, 1998.

Approved by the Governor April 3, 1998, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State April 3, 1998.

Note: Governor’s explanation of partial veto is as foll ows:

"I am returning herewith, w thout ny approval as to section 8,
Engrossed Substitute Senate Bill No. 6470 entitled:

"AN ACT Relating to the tax treatnent of canned and custom
sof tware; "

Sections 1 through 7 of ESSB 6470 specify that the sale of custom
software is the provision of a service, as is the custom zation of
canned software, and i s taxabl e under the service classification of the
busi ness and occupation (B&0O tax.

Section 8 of this bill would provide a B&O tax credit for software
busi nesses that have their principal place of business in a distressed
county. However, the bill as witten, would allow a qualifying
software conpany with headquarters in a distressed county to also
exenpt fromthe B& O tax all its operations |ocated in a non-distressed
county. This could |ead to a business establishing only a small office
with few enpl oyees in the distressed county, defeating the purpose of
the legislation. Wile Section 8 was i ntended to provi de an i nnovative
approach to rural econom c devel opnent, this |anguage results in a
significant tax |oophole that will not benefit the citizens of rura
di stressed counti es.

| proposed several econom c devel opnent packages for distressed
counties in the 1998 | egi sl ative session, and | strongly agree with the
concept presented in section 8 of this bill. However, section 8 of
this bill would have uni ntended consequences. | would support a nore
finely crafted bill.

For these reasons, | have vetoed section 8 of Engrossed Substitute
Senate Bill No. 6470.

p. 11 ESSB 6470. SL



1 Wth the exception of section 8, Engrossed Substitute Senate Bill
2 No. 6470 is approved.”
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