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HOUSE BI LL 1850

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Representatives Ruderman, DeBolt, Poul sen, Bush, Kastama, Kessler,
Doum t, Dunshee, Constantine, Delvin and Lanbert

Read first time 02/08/1999. Referred to Commttee on Technol ogy,
Tel ecommuni cati ons & Energy.

AN ACT Relating to telecommunications conpetition; anending RCW
80. 01. 060, 80. 36. 300, 80.36.135, and 80. 36. 330; addi ng new sections to
chapter 80.36 RCW creating a new section; prescribing penalties; and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART |
CARRI ER- TO- CARRI ER SERVI CE QUALI TY

NEW SECTION.  Sec. 1. FINDINGS AND INTENT. (1) The legislature
finds that:

(a) Congress has required, through the telecomunications act of
1996, P.L. 104-104 (110 Stat. 56), incunbent carriers to make avail abl e
to new entrants in a nondiscrimnatory and just and reasonabl e manner
the services and facilities incunbent carriers use to provide retai
services to their own custoners; and

(b) In order to take advantage of the service and facility
of ferings that congress requires incunbent carriers to provide: (i)
New entrants nust receive a |level of interconnection that 1is
i ndi stingui shable and at | east equal in quality to that provided by an
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i ncunbent carrier toitself; and (ii) new entrants nust have access to
t he operations support systens that incunbent carriers use to process
orders fromtheir own custoners.

(2) The legislature further finds that:

(a) Unlike robust whol esal e markets where market forces furnish
whol esal ers with the necessary incentive to provide tinmely and quality
services to their buyers, as the single supplier of wholesale
facilities and services in t he | ocal mar ket , i ncunbent
t el ecommuni cations carriers have no such incentive particularly when
purchasers of their wholesale offerings are also their retai
conpetitors; and

(b) Carrier-to-carrier service quality standards are a fair and
obj ective mechanism through which conpeting carriers can nonitor
i ncunbent carriers’ conpliance, and i ncunbent carriers can denonstrate
their conpliance, with statutory obligations thereby: (i) Creating an
inportant incentive for conpliance; (ii) reducing the need for
regul atory oversi ght by encouraging self-policing; and (iii) providing
necessary information to facilitate tinely and fair resolution of
conpl aints when regulatory intervention is required.

(3) The legislature therefore intends to:

(a) Pronote nore efficient conpetition between incunbent carriers
and new entrants by requiring carrier-to-carrier service quality
standards related to access to interconnection and operations support
syst ens;

(b) Direct the comm ssion to establish carrier-to-carrier service
qual ity standards in such a way as to acconplish the follow ng goal s:
(1) Pronmote nore efficient and effective conmmunication between
i ncunbent carriers and conpeting carriers; (ii) nmake nore transparent
the extent to which incunbent carriers are neeting their statutory
obligations to provide to conpeting carriers, in a nondiscrimnatory
and just and reasonabl e manner, the services and facilities incunbent
carriers use to provide retail services to their own custoners; and
(ti1) fairly balance the need for information about an incunbent
carrier’s performance against the burdens inposed on an i ncunbent
carrier in generating and distributing this information.

NEW SECTI ON. Sec. 2. DEFI NI TI1 ONS. The definitions in this
section apply throughout sections 1 through 6 of this act unless the
context clearly requires otherw se.
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(1) "Efficient and effective comrunication" neans communication
that allows a conpeting carrier to: (a) Access the custoner data
necessary to sign up custoners; (b) place orders for services or
facilities with the incunbent; (c) track the progress of those orders
to conpletion; (d) receive relevant billing information from the
i ncunbent; and (e) obtain pronpt repair and nmaintenance for the
el ements and services it obtains fromthe incunbent.

(2) "lIncunbent carrier"™ neans an i ncunbent | ocal exchange carrier,
as that termis defined in the tel ecomrunications act of 1996, P.L.
104- 104 (110 Stat. 56).

(3) "Operations support systens" neans the conputer systens, data
bases, and personnel that incunbent carriers rely upon to discharge the
internal functions, including: (a) Preordering; (b) ordering; (c)
provi sioning; (d) nmai ntenance and repair; and (e) billing, necessary to
provi de service to their custoners.

(4) "Performance neasurenents” neans the neasures used to coll ect
data regardi ng an i ncunbent carrier’s performance, such as the period
of tinme it takes to order and provision a resold service.

(5) "Performance standards"” neans specific performance goals or
benchmar ks, such as a requirenent that an incunbent carrier conplete
all or sone percentage of its resale orders for residential service
within a specified period of tine.

(6) "Reporting requirenents"” neans the obligations of incunbent
carriers to col |l ect performance neasurenents and provi de the results of
t hose neasurenents to other parties.

(7) "Technical standards” neans the establishnment of industry-w de
operati ons support systens interface specifications.

NEW SECTI ON.  Sec. 3. | NCUMBENT CARRI ER DUTIES. (1) An incunbent
carrier has a duty to provide interconnection between its network and
that of a requesting carrier at a level of quality that is at |east
i ndi stinguishable from that which the incunbent provides itself, a
subsidiary, an affiliate, or any other party.

(2) (a) For those operations support systens provided to conpeting
carriers that are analogous to functions that an incunbent carrier
provides itself in connection with retail service offerings, an
i ncunbent carrier has a duty to provide access to conpeting carriers
that is equivalent to the | evel of access that the incunbent provides
itself internms of quality, accuracy, and tineliness; and (b) for those
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operations support systemfunctions that have no direct retail anal og,
an i ncunbent carrier has a duty to provide access sufficient to allow
an efficient conpetitor a neaningful opportunity to conpete.

NEW SECTI ON. Sec. 4. WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON RULES REGARDI NG | NTERCONNECTI ON AND OPERATI ONS SUPPORT
SYSTEMS. (1) Not later than Septenber 1, 1999, the comm ssion shal
adopt by rule perfornmance neasurenents that gauge the tineliness and
quality of an incunbent carrier’s interconnection wth conpeting
carriers.

(2) Not | ater than Septenber 1, 1999, the comm ssion shall adopt by
rul e performance neasurenents that gauge an i ncunbent carrier’s ability
to provi sion operations support systens to conpeting carriers in terns
of tineliness, quality, and accuracy.

(3) The rules adopted under this section shall not include
techni cal standards.

NEW SECTI ON. Sec. 5. PERFORVANCE MEASUREMENT REPORTS. (1) For
each of the performance neasurenents adopted under section 4 of this
act, the comm ssion rules shall specify which incunbent carriers nust
make performance neasurenent reports and under what circunstances, who
may receive performance neasurenent reports and under what
ci rcunst ances, the frequency with which reports nust be generated and
di stributed, and appropriate auditing procedures.

(2) The rules shall not require performance neasurenent reports by
any rural tel ephone conpany that is exenpt fromsection 251(c) of the
t el ecommuni cati ons act of 1996, P.L. 104-104 (110 Stat. 56).

(3) The rules shall allow, at a mninum all conpeting carriers
that are currently obtaining services or facilities from an i ncunbent
carrier through an interconnection agreenent or under a statenment of
generally available terns to receive the incunbent carrier’s required
reports upon request. The rules may allow other groups of carriers,
such as those considering whether to enter a market, the conmm ssion,
and the general public, to receive reports upon request if the
comm ssion finds it is in the public interest to do so. |If access is
granted to these additional recipients, the rules shall address whet her
it is appropriate to limt access to only aggregate conpeting carrier
measurenent results or provide alternative ways to protect conpetitive
i nformation.
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(4) The rules shall require that reports on performance
measurenents be nmade no less frequently than once per quarter and no
nore frequently than once per nonth. The rules may specify different
reporting intervals for different performance neasurenents as the
comm ssion finds necessary to balance the benefits and burdens of
frequent reporting.

(5) The rules shall: (a) Require incunbent carriers to retain the
data used in generating performance neasurenent reports for no |ess
than two years; and (b) include a nechanism for the comm ssion or
conpeting carriers to conduct periodic audits of the reports as
necessary to ensure that incunbent carriers are using appropriate
met hodol ogies and are accurately reporting the requirenent
measurenents. The rules may al so specify the conditions, other than
during an audit, under which an incunbent carrier nust provide to the
conmi ssion or a conpeting carrier the raw data underlying a performance
nmeasur enent report.

NEW SECTI ON.. Sec. 6. EVALUATI ON OF PERFORVMANCE MEASUREMENTS. (1)
In adopting its «carrier-to-carrier service quality rules, the
comm ssion shall consider all practical nethodologies that would
further the goal of injecting nore consistency and predictability into
determ ning whether an incunbent carrier is neeting its statutory
obligations to provide interconnection and operations support systens.
Wher ever possible, the rules shall also identify perfornmance standards
for eval uati ng when an i ncunbent carrier’s performance warrants further
regul atory scrutiny.

(2) The comm ssion shall consider, and periodically review the
per f ormance neasurenent s and performance standards adopt ed and proposed
by the federal communi cati ons comm ssion and ot her state comm ssions in
an effort to pronote regional consistency and reduce unnecessarily
duplicative or inconsistent requirenents.

PART 11
| NTERCONNECTI ON ENFORCEMENT AND DI SPUTE RESOLUTI ON

NEW_ SECTI ON. Sec. 7. (1) The commssion is authorized and
directed to:

(a) Resolve disputes arising under or pertaining to approved
i nterconnection agreenents, including: (i) The proper interpretation
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of ternms and conditions; (ii) inplenmentation of activities explicitly
provided for or inplicitly contenplated in the agreenents; and (iii)
enforcenent of the terns and conditions of the agreenents;

(b) Enforce carrier-to-carrier service quality rul es adopted under
sections 1 through 6 of this act; and

(c) Issue appropriate renedi al orders.

The powers authorized in this section are in addition to, and not
excl usive of, any other powers granted to the conm ssion. The renedies
authorized in this section are in addition to, and not exclusive of,
any other renedies available at law to the parties.

(2) When the commssion finds after notice and hearing that a
person has engaged in or is about to engage in an act or practice
constituting a violation of the ternms or conditions of an
i nterconnection agreenent or the commssion’s carrier-to-carrier
service quality rules, the commssion shall issue an order directing
the person to cease and desist from continuing the act or practice.
The commssion may also award additional renedies or relief as
necessary and appropriate, including:

(a) Specific performance of any obligation created in or found by
the commssion to be intended under the interconnection agreenent
subject to the dispute and reasonable tinmelines in which to conply;

(b) Penalties in an anmount commensurate with the actual damages
suffered by the injured party or up to twenty-five thousand dollars
per violation per day commencing fromthe date the comm ssion finds the
violation to have first occurred and continuing through the date the
violation is corrected;

(c) Sanctions for abuse or frustration of the dispute resolution
process adopt ed under subsection (5) of this section or for a violation
of a cease and desist order issued under this section, including but
not limted to penalties in an anobunt commensurate with trebl e damages
or up to seventy-five thousand dol |l ars per violation per day comrenci ng
fromthe date the comnm ssion finds the violation to have first occurred
and continuing through the date the violation is corrected; and

(d) Sanctions for willful or intentional violations or a series of
repeated violations by a party, including but not limted to penalties
in an anmount commensurate with treble danages or up to seventy-five
t housand dollars per violation per day comencing from the date the
commi ssion finds the violation to have first occurred and continui ng
t hrough the date the violation is corrected.
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(3) Wenever it appears to the comm ssion that interconnection or
carrier-to-carrier service quality conditions exist that require
imrediate action to protect the ability of a party to provide
uni nterrupted service to a custoner or preclude the provisioning of any
firm order confirmations, functionality, or network elenent, the
comm ssion may i ssue a witten show cause or tenporary cease and desi st
order, or both, to the person or persons responsible wthout prior
notice or hearing. Such an order may direct and afford the person or
persons responsible the alternative of either:

(a) I'mrediately discontinuing or nodifying the offending conduct;
or

(b) Appearing before the conm ssion at the tine and pl ace specified
in the witten order for the purpose of providing to the conm ssion
information pertaining to the violations and conditions alleged in the
witten order. A tenporary cease and desist order is effective
i mredi ately upon delivery to the person affected, remains in effect
until ten days after the hearing is held, and becones final if the
person to whom notice is addressed does not request a hearing within
fourteen days after receipt of the notice. Wen requested by a party
ot her than the comm ssion, no tenporary cease and desi st order shall be
granted under this subsection until the party requesting it enters into
a bond, in such a sumas fixed by the conm ssion granting the order,
wWth surety to the satisfaction of the comm ssion, conditioned to pay
al | damages and costs whi ch may accrue by reason of the tenporary cease
and desi st order.

(4) If the commssion finds that a party subject to an
i nterconnection agreenent, the carrier-to-carrier service quality
rules, or a show cause or cease and desist order has engaged in a
series of repeated willful or intentional violations, the comm ssion
shall inpose sanctions in addition to the renedies set forth in
subsections (2) and (3) of this section. In determning the nature and
severity of the sanctions, the conm ssion shall consider the extent of
the harm caused to other carriers and their custoners, the rel evant
mar ket share of the violating party, the inpact of the violations to
the establishnment of conpetition and the deploynent of advanced
t el ecomruni cations capability, and the public interest. Sanctions
i nposed under this subsection may include:

(a) Monetary penalties of up to one hundred thousand dollars per
findi ng;
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(b) Comm ssion oversight or regulation specifically tailored to
nmoni tor and ensure conpliance for such a period of tinme as necessary to
correct the offending conduct; or

(c) An order to structurally or functionally separate or divest a
portion of the offending party’s network or service offerings, except
that this sanction shall not be ordered unless the comm ssion finds
t hat the nonetary penal ti es and comm ssi on oversi ght or regul ati on have
failed to correct the offending conduct.

(5) The comm ssion shall adopt by rule dispute resolution and
enforcenent procedures for inplenmenting this section. The rules shal
specify, at a m ni num

(a) Parties eligible to utilize the procedures, including any
t el ecommuni cati ons conpany that is party to an approved i nterconnection
agreenent or statenment of generally available ternms and any custoner
aggrieved by a violation of such an agreenent or statenent;

(b) The circunstances under which interim and final conmm ssion
orders to resolve disputes nust be issued and reconsidered by the
comm ssion wthin specified tinmelines, including separate tinelines
for: (i) Formal dispute resolution which may be no | onger than ninety
days, with no longer than fifteen days for reconsideration; (ii)
expedi ted di spute resolution which may be no | onger than twenty days,
with no longer than five days for reconsideration; and (iii) interim
rulings which may be no | onger than three days. Such tinelines may not
be extended except upon agreenment of the parties or a finding by the
commi ssion of extraordinary conditions warranting del ay;

(c) The formand el enents of required filings;

(d) Required notice periods and accept abl e net hods of service;

(e) Applicable rules of discovery;

(f) The parties’ obligations to participate in a nandatory,
nonbi ndi ng nedi ati on session, and, if requested by any party, an
informal settlenment conference; and

(g) Appropriate bond anmounts and surety requirenents for the
i ssuance of tenporary cease and desi st orders.

(6) To the extent that any provisions of this section or the rules
adopted under this section conflict with the provisions of chapter
34.05 RCW the adm nistrative procedure act, this section and the rul es
adopted under it shall govern.
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Sec. 8. RCW80.01.060 and 1995 ¢ 331 s 3 are each anended to read
as follows:

(1) The conm ssion may designate enployees of the conm ssion as
heari ng exam ners, adm nistrative | awjudges, and revi ew j udges when it
deens such action necessary for its general adm nistration. The
desi gnat ed enpl oyees have power to adm ni ster oaths, to i ssue subpoenas
for the attendance of witnesses and the production of papers, waybills,
books, accounts, docunents, and testinony, to exanm ne witnesses, and to
receive testinony in any inquiry, investigation, hearing, or proceeding
in any part of the state, under such rules as the conm ssion nmay adopt.

(2) I'n general rate increase filings by a natural gas, electric, or
t el ecomruni cati ons conpany, the designated enpl oyee nay preside, but
may not enter an initial order unless expressly agreed toin witing by
the conpany making the filing. In all other cases, the designated
enpl oyee may enter an initial order including findings of fact and
conclusions of law in accordance with RCW 34. 05.461(1)(a) and (c) and
(3) through (9) or 34.05.485. RCW 34.05.461 (1)(b) and (2) do not
apply to entry of orders under this section.

(3) The designated enployee nmay not enter final orders, except
that the comm ssion nmay desi gnate persons by rule to preside and enter
final orders in enmergency adj udi cati ons under RCW34. 05. 479 and di spute

resol ution proceedi ngs under section 7 of this act. The desi gnat ed

enpl oyee may not enter show cause or cease and desist orders except

that the comm ssion nmay designate persons by rule to preside and enter

show cause or cease and desi st orders in di spute resol ution proceedi ngs

under section 7 of this act.

((3))) (4) If the designated enployee does not enter an initial
order as provided in subsection (2) of this section, then a mgjority of
the nenbers of the commi ssion who are to enter the final order nust
hear or review substantially all of the record submtted by any party.

PART |11
PRI CE CAPS AND COWMPETI Tl VE CLASSI FI CATI ONS

Sec. 9. RCW80. 36.300 and 1985 ¢ 450 s 1 are each anended to read
as follows:

The legislature declares it is the policy of the state to:

(1) Preserve affordable universal teleconmunications service;
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(2) Maintain and advance the efficiency and availability of
t el ecommuni cati ons service, including the deploynent on a reasonable
and tinely basis of advanced telecomunications capabilities to all
citizens of the state,;

(3) Ensure that <custonmers pay only reasonable charges for
t el ecommuni cati ons servi ce;

(4) Ensure that rates for nonconpetitive telecomrunications
services do not subsidize the conpetitive ventures of regulated
t el ecomruni cati ons conpani es;

(5) Pronote diversity in the supply of tel ecomruni cations services
and products in tel ecommuni cations markets throughout the state; and

(6) Permt flexible regulation of conpetitive tel ecomrunications
conpani es and servi ces.

Sec. 10. RCW80. 36.135 and 1995 ¢ 110 s 5 are each anended to read
as follows:

(1) The legislature declares that((:

a)y)) changes in technology and the structure of t he
t el ecomuni cations industry ((#way—preduce)) have produced conditions
under which traditional rate of return, rate base regulation of
t el ecomruni cati ons conpani es ((may)) does not ((+A—aH—eases)) provide
the nost efficient and effective nmeans of achieving the public policy
goals of this state as declared i n RCW80. 36. 300, this section, section
11 of this act, and RCW 80. 36.145. The conm ssion ((sheuld—be)) is
therefore authorized and directed to enploy an alternative form of
regul ation ((++)) when that alternative is better suited to achieving
t hose policy goals.

( (b)y—Because—of—the—great—diversity—in—the—scope—and—type—of
servi-ces—provi-ded—by—telecommunicati-ons—econpanies;—alternative

I I I . . :
oY . |t hei I lesirable.) )

(2)(a) Subject to the conditions set forth in this chapter and RCW
80.04. 130, the comm ssion may regulate telecomunications conpanies
subj ect before July 23, 1989, to traditional rate of return, rate base
regul ation by authorizing an alternative formof regulation under this
chapter.

(b) Subject to the conditions set forth in this chapter, an
i ncunbent | ocal exchange carrier may elect to have the rates, terns,

HB 1850 p. 10
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and conditions for its tel ecomunications services detern ned under a

price cap formof requlation as provided for in section 11 of this act.

(3) The comm ssion may determ ne the manner and extent of any
alternative forns of regulation as may in the public interest be
appropriate. In addition to the public policy goals declared in RCW
80.36.300, the commssion shall consider, in determning the
appropri ateness of any proposed alternative formof regul ati on, whet her
it will:

(a) Reduce regul atory delay and costs;

(b) Encourage innovation in services;

(c) Pronote efficiency;

(d) Facilitate the broad dissemnation of t echnol ogi cal
i nprovenents to all classes of ratepayers;

(e) Enhance the ability of tel econmunications conpanies to respond
to conpetition

(f) Ensure that telecomunications conpanies do not have the
opportunity to exercise substantial market power absent effective
conpetition or effective regulatory constraints; and

(g) Provide fair, just, and reasonable rates for all ratepayers.

The comm ssion shall make witten findings of fact as to each of
t he above-stated policy goals in ruling on any proposed alternative
form of regul ation.

((3))) (4) A tel econmmunications conpany or conpanies subject to
traditional rate of return, rate base regulation may petition the
conmmi ssion to establish an alternative formof regul ation. The conpany
or conpanies shall submt wth the petition a plan for an alternative
formof regulation. The plan shall contain a proposal for transition
tothe alternative formof regulation. The comm ssion shall review and
may nodify or reject the proposed plan. The conmm ssion also may
initiate consideration of alternative fornms of regul ation for a conpany
or conpanies on its own notion. The comm ssion nmay approve the plan or
nodi fied plan and authorize its inplementation, if it finds, after
notice and hearing, that the plan or nodified plan:

(a) I's in the public interest;

(b) I's necessary to respond to such changes in technology and the
structure of the intrastate tel econmunications industry as are in fact
occurring;

p. 11 HB 1850



© 00 N O Ol WDN P

W W W W W W WwWwWWwWMNNDNDNDNDDNMDNDNDNDNDNMNDNMNDNNMNMNMNMNMNNNREPRPRPPRPPPRPPERPRPPRPRPEPPR
© 00 N O Ol WNPEFEP O O 0w NO UG P WODNPEFEP O OWWNO OGP WwDNPEF—-, O

(c) I's better suited to achieving the policy goals set forth in RCW
80.36.300 and this section than the traditional rate of return, rate
base regqgul ati on;

(d) Ensures that ratepayers will benefit fromany efficiency gains
and cost savings arising out of the regulatory change and wll afford
rat epayers the opportunity to benefit frominprovenents in productivity
due to technol ogi cal change;

(e) WIIl not result in a degradation of the quality or availability
of efficient telecomrunications services;

(f) WIlI produce fair, j ust, and reasonable rates for
t el ecommuni cati ons services; and

(g) WIIl not unduly or unreasonably prejudice or disadvantage any
particul ar custoner class.

(5) The comm ssion nay waive such regulatory requirenments under
Title 80 RCWfor a tel ecomruni cati ons conpany subject to an alternative
form of regulation as nay be appropriate to facilitate the
i npl enmentation of this section: PROVIDED, That the conmm ssion may not
grant the authority to price list services except as provided in RCW
80. 36. 300 t hrough 80. 36. 370, the regulatory flexibility act, nor may it
wai ve any statutory requirenments or grants of legal rights to any
person contained in this chapter and chapter 80.04 RCW as anended,
except as otherw se expressly provided. The comm ssion may waive
different regulatory requirenents for different conpanies or services
if such different treatnent is in the public interest.

(6) Upon petition by any person, or upon its own notion, the
comm ssion may rescind its approval of an alternative form of
regulation if, after notice and hearing, it finds that the conditions
set forth in subsection ((£3))) (4) of this section can no |onger be
satisfied. The conmm ssion or any person may file a conplaint alleging
that the rates charged by a telecomunications conpany under an

HB 1850 p. 12
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alternative formof regul ation are unfair, unjust, unreasonabl e, unduly
di scrimnatory, or are otherw se not consistent wth the requirenents
of chapter 101, Laws of 1989: PROVI DED, That the conpl ai nant shal
bear the burden of proving the allegations in the conplaint.

NEW SECTI O\ Sec. 11. (1) An incunbent |ocal exchange carrier
seeki ng to broadly depl oy advanced t el ecommuni cati ons servi ces and hi gh
bandw dth infrastructure throughout the state or its service area may
elect to be subject to price regulation under this section. Unl ess
extended by the electing carrier, or for good cause by the conmm ssi on,
an election under this section shall becone effective not |ater than
one hundred ei ghty days after recei pt by the comm ssion of a conpl eted
notice of intent.

(2) An electing carrier shall file wth the conm ssion a notice of
its intent to broadly depl oy advanced tel ecommuni cations capabilities
in a reasonable and tinely manner throughout the state or its existing

service area, including the specific infrastructure or service
depl oyment commitnents the carrier wll certify on an annual basis to
the comm ssion. Specific infrastructure and service deploynent

commtnents filed under this subsection shall be exenpt from public
di sclosure until sixty days after the end of the year for which they
were filed. For the purposes of this subsection, an intent to broadly
depl oy advanced tel econmunications capabilities in a reasonable and
timely manner neans depl oynent that results, within five years, in at
| east seventy-five percent of the nonresidential access Ilines
provi sioned by the electing carrier in counties with a population
density of fewer than one hundred persons per square m | e bei ng capabl e
of transmtting data at a rate of at | east one negabit per second.

(3) Upon the effective date of an el ecti on nade under this section,
price regulation shall replace the rate-base, rate-of-return form of
regul ation by the conm ssion of the electing carrier. The conm ssion
shall not consider rate-of-return, rate-base or the earnings of an
electing carrier in connection with its oversight of an electing
carrier’s operations.

(4) The rates, tolls, rentals, and charges contained in an el ecting
carrier’s approved tariffs and end-user contracts on the effective date
of the election shall be the maximum the electing carrier nay charge
for such services, except that:
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(a) An electing carrier may reduce the rates, tolls, rentals, and
charges contained in any such tariffs or end-user contracts wthout
comm ssion approval, effective on ten days’ notice;

(b) This subsection does not apply to any services |later classified
as conpetitive under RCW 80. 36.310; and

(c) The comm ssion shall adjust the rates contained in any such
tariffs for basic telecommunications services if the nunber of |oca
exchanges served by the electing carrier changes by nore than five
percent, or the nunber of access lines served by the electing carrier
changes by nore than ten percent, after an el ecting conpany has filed
its notice of intent under this section.

(5) The rates, tolls, rentals, and charges for services not subject
to subsection (4) of this section may be established by filing a
tariff, end-user contract, or price list with the conmssion as
provided for in RCW 80.36.100, 80.36.150, and 80.36.330, and may be
changed as provided for in RCWS80. 36. 110.

(6) An electing carrier may package for sal e any service subject to
subsection (4) of this section with any of the other services it or its
affiliates may offer, with or without a discount, provided that the
electing carrier shall continue to make the price-capped service
avai |l abl e separately, at the rate, toll, rental, or charge and under
the sane ternms and conditions as required by subsection (4) of this
section.

(7) An electing carrier shall be exenpt from regulatory
requi renents necessary only for rate-based, rate-of-return regul ati on,
i ncl udi ng RCW80. 04. 300 t hr ough 80. 04. 360 and any rel ated rul es adopt ed
by the comm ssi on.

(8 Nothing in this section shall be construed to limt the
commi ssion’s or any party’'s right to enforce:

(a) The carrier-to-carrier service quality rules adopted under
sections 1 through 6 of this act;

(b) The conmmi ssion’s retail service quality rules; and

(c) Any preexisting conm ssion or court order relating to service
quality issued to the electing carrier prior toits election under this
section.

Sec. 12. RCWS80. 36. 330 and 1998 ¢ 337 s 6 are each amended to read
as foll ows:

HB 1850 p. 14



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWMNDNDNDNDDNMDNDNDNDNDNMNDNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
©O© 00 N O Ol WNPEFEP O O W NO UG P WONPEFEP O O NO O M wDN - O

(1) The commission may classify a telecomunications service
provided by a telecomunications conpany as a conpetitive
tel ecomuni cations service if the service is subject to effective
conpetition within the relevant geographic and product narket and
custoner cl ass. Ef fective conpetition neans that custonmers of the

servi ce have reasonably avail able alternatives and that the service is
not provided to a significant captive custonmer base. |In determning
whet her a service is conpetitive, factors the comm ssion shall consi der
i nclude but are not limted to:

(a) The nunber and size of alternative providers of services;

(b) The extent to which services are available from alternative
providers in the rel evant geographi c and product market to the rel evant
custoner cl ass or cl asses;

(c) The ability of alternative providers to nake functionally
equi valent or substitute services readily available at conpetitive
rates, terms, and conditions to a majority of custoners within the

rel evant geographi ¢ and product market and the rel evant custoner cl ass
or classes; and

(d) Oher indicators of mnmarket power, which may include market
share, growh in market share, ease of entry, and the affiliation of
provi ders of services. For the purposes of this subsection, a rel evant

geographi c market may i nclude the exchange or wire center serving area
of t he t el ecomuni cati ons conpany seeki ng t he conpetitive
classification.

(2) When the conm ssion finds that a tel ecommuni cati ons conpany has
denonstrated that a telecommunications service is conpetitive, the
conmmi ssion nmay permt the service to be provided under a price |ist
effective on ten days notice to the comm ssion and custoners. The
comm ssion shall prescribe the form of notice. The conm ssion may
adopt procedural rules necessary to inplenent this section.

(3) Prices or rates charged for conpetitive telecomrunications
services shall cover their cost. The conm ssion shall determ ne proper
cost standards to inplenent this section, provided that in making any
assignment of costs or allocating any revenue requirenent, the
comm ssi on shal | act to preserve af f or dabl e uni ver sa
t el ecommuni cati ons servi ce.

(4) The <commssion nmay investigate prices for conpetitive
t el ecommuni cati ons services upon conplaint. In any conplaint
proceeding initiated by the conm ssion, the tel econmuni cati ons conpany
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provi ding the service shall bear the burden of proving that the prices
charged cover cost, and are fair, just, and reasonabl e.

(5) Tel econmuni cati ons conpani es shall provide the comm ssion with
all data it deens necessary to inplenent this section.

(6) No losses incurred by a telecommunications conpany in the
provi sion of conpetitive services may be recovered through rates for
nonconpetitive services. The comm ssion may order refunds or credits
to any class of subscribers to a nonconpetitive telecomrunications
servi ce whi ch has pai d excessive rates because of bel ow cost pricing of
conpetitive tel ecomunications services.

(7) The comm ssi on may reclassify any conpetitive
t el ecomuni cations service if reclassificationwuld protect the public
i nterest.

(8) The comm ssion may wai ve the requi renents of RCW80. 36.170 and
80.36.180 in whole or in part for a service classified as conpetitive
if it finds that conpetition will serve the sane purpose and protect
the public interest.

PART |V
M SCELLANEQUS

NEW SECTI ON.  Sec. 13. Section captions and part headi ngs used in
this act are not any part of the |aw

NEW SECTI ON. Sec. 14. Sections 1 through 7 and 11 of this act are
each added to chapter 80.36 RCW

NEW SECTI O\ Sec. 15. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON. Sec. 16. Sections 1 through 7 of this act are
necessary for the i medi ate preservation of the public peace, health,
or safety, or support of the state governnent and its existing public
institutions, and take effect inmmediately.

~-- END ---
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