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SENATE BI LL 5023

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senators Coi ngs, Rasnussen and Costa

Read first time 01/11/1999. Referred to Commttee on Judiciary.

AN ACT Rel ating to aggravating circunstances affecting sentencing
deci sions; and anendi ng RCW 9. 94A. 390 and 13. 40. 150.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 390 and 1997 ¢ 52 s 4 are each anmended to read
as follows:

| f the sentencing court finds that an exceptional sentence outside
the standard range should be inposed in accordance wth RCW
9. 94A.120(2), the sentence is subject toreviewonly as provided for in
RCW 9. 94A. 210( 4).

The following are illustrative factors which the court may consi der
in the exercise of its discretion to inpose an exceptional sentence.
The followng are illustrative only and are not intended to be

excl usi ve reasons for exceptional sentences.

(1) Mtigating G rcunstances

(a) To a significant degree, the victimwas an initiator, wlling
participant, aggressor, or provoker of the incident.

(b) Before detection, the defendant conpensated, or nmade a good
faith effort to conpensate, the victimof the crimnal conduct for any
damage or injury sustained.
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(c) The defendant commtted the crinme under duress, coercion,
threat, or conmpulsion insufficient to constitute a conpl ete defense but
whi ch significantly affected his or her conduct.

(d) The defendant, with no apparent predisposition to do so, was
i nduced by others to participate in the crine.

(e) The defendant’s capacity to appreciate the wongful ness of his
or her conduct or to conformhis or her conduct to the requirenments of
the aw, was significantly inpaired (voluntary use of drugs or al cohol
i s excluded).

(f) The of fense was principally acconplished by anot her person and
t he defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim

(g) The operation of the nultiple offense policy of RCW9.94A 400
results in a presunptive sentence that is clearly excessive in |ight of
t he purpose of this chapter, as expressed in RCW 9. 94A 010.

(h) The defendant or the defendant’s children suffered a conti nuing
pattern of physical or sexual abuse by the victimof the offense and
the offense is a response to that abuse.

(2) Aggravating G rcunstances

(a) The defendant’s conduct during the conm ssion of the current
of fense mani fested deliberate cruelty to the victim

(b) The defendant knew or shoul d have known that the victimof the
current offense was particularly vul nerabl e or incapable of resistance
due to extrene youth, advanced age, disability, or ill health.

(c) The current offense was a violent offense, and the defendant
knew that the victimof the current offense was pregnant.

(d) The current offense was a major econom c of fense or series of
of fenses, so identified by a consideration of any of the follow ng
factors:

(1) The current offense involved nmultiple victins or multiple
incidents per victim

(1i) The current offense invol ved attenpted or actual nonetary | oss
substantially greater than typical for the offense;

(ii1) The current offense involved a high degree of sophistication
or planning or occurred over a lengthy period of tinme; or

(1v) The defendant used his or her position of trust, confidence,
or fiduciary responsibility tofacilitate the comm ssion of the current
of f ense.
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(e) The current offense was a mmjor violation of the Uniform
Controll ed Substances Act, chapter 69.50 RCW (VUCSA), related to
trafficking in controlled substances, which was nore onerous than the
typical offense of its statutory definition: The presence of ANY of
the followng may identify a current offense as a maj or VUCSA:

(1) The <current offense involved at |east three separate
transactions in which controll ed substances were sold, transferred, or
possessed with intent to do so;

(1i) The current offense involved an attenpted or actual sale or
transfer of controlled substances in quantities substantially |arger
than for personal use;

(ti1) The current offense involved the manufacture of controlled
subst ances for use by other parties;

(1v) The circunstances of the current offense reveal the offender
to have occupied a high position in the drug distribution hierarchy;

(v) The current offense invol ved a hi gh degree of sophistication or
pl anni ng or occurred over a lengthy period of tine or involved a broad
geogr aphi c area of di sbursenent; or

(vi) The offender used his or her position or status to facilitate
the comm ssion of the current offense, including positions of trust,
confidence or fiduciary responsibility (e.g., pharmacist, physician, or
ot her nedi cal professional).

(f) The current offense was a felony violation of chapter 69.50 RCW
commtted in the presence of a person under age eighteen who is a child

of the defendant.

(g) The current offense included a finding of sexual notivation
pursuant to RCW 9. 94A.127.

((g)y)) (h) The offense was part of an ongoing pattern of sexual
abuse of the sane victi munder the age of eighteen years manifested by
mul ti ple incidents over a prolonged period of tine.

(()y)) () The current offense involved donestic violence, as
defined in RCW10. 99. 020 and one or nore of the foll owi ng was present:

(i) The offense was part of an ongoing pattern of psychol ogi cal
physical, or sexual abuse of the victim manifested by nmultiple
i nci dents over a prolonged period of tineg;

(1i) The offense occurred within sight or sound of the victims or
the offender’s mnor children under the age of eighteen years; or

(ti1) The offender’s conduct during the conm ssion of the current
of fense mani fested deliberate cruelty or intimdation of the victim
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(((Y)) (j) The current offense was an assault in the first,
second, or third degree committed by one famly or househol d nenber on
another famly or household nenber in the presence of a person under
age eighteen who is a child of the victim For the purposes of this
subsection (2)(j) "fam |y or househol d nenber" has the neani ng given in
RCW 26. 50. 010.

(k) The operation of the nmultiple offense policy of RCW9.94A 400
results in a presunptive sentence that is clearly too lenient in |ight
of the purpose of this chapter, as expressed in RCW9. 94A 010.

((64)) () The defendant’s prior unscored m sdeneanor or prior
unscored foreign crimnal history results in a presunptive sentence
that is clearly too lenient in Iight of the purpose of this chapter as
expressed in RCW 9. 94A 010.

(()) (M The offense resulted in the pregnancy of a child victim
of rape.

Sec. 2. RCW13.40.150 and 1998 ¢ 86 s 1 are each anended to read
as follows:

(1) In disposition hearings all relevant and material evidence,
including oral and witten reports, may be received by the court and
may be relied upon to the extent of its probative value, even though
such evidence may not be adm ssible in a hearing on the information.
The youth or the youth’s counsel and the prosecuting attorney shall be
afforded an opportunity to exam ne and controvert witten reports so
received and to cross-exam ne individuals meking reports when such
individuals are reasonably available, but sources of confidential
i nformati on need not be disclosed. The prosecutor and counsel for the
juvenile may submt recommendations for disposition.

(2) For purposes of disposition:

(a) Violations which are current offenses count as m sdeneanors;

(b) Violations may not count as part of the offender’s crimna
hi story;

(c) In no event may a disposition for a violation include
confi nement .

(3) Before entering a dispositional order as to a respondent found
to have commtted an offense, the court shall hold a disposition
hearing, at which the court shall:

(a) Consider the facts supporting the allegations of crimnal
conduct by the respondent;
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(b) Consider information and argunents offered by parties and their
counsel

(c) Consider any predisposition reports;

(d) Consult with the respondent’s parent, guardi an, or custodi an on
the appropriateness of dispositional options under consideration and
afford the respondent and the respondent’s parent, guardian, or
custodi an an opportunity to speak in the respondent’s behal f;

(e) Allow the victim or a representative of the victim and an
i nvestigative |l aw enforcenent officer to speak;

(f) Determne the anmount of restitution owng to the victim if
any, or set a hearing for alater date not to exceed one hundred ei ghty
days fromthe date of the disposition hearing to determ ne the anount,
except that the court may continue the hearing beyond the one hundred
ei ghty days for good cause;

(g) Determ ne the respondent’s of fender score;

(h) Consi der whether or not any of the following mtigating factors
exi st:

(1) The respondent’s conduct neither caused nor threatened serious
bodily injury or the respondent did not contenplate that his or her
conduct woul d cause or threaten serious bodily injury;

(i1) The respondent acted under strong and i mredi ate provocati on;

(ti1) The respondent was suffering from a nental or physical
condition that significantly reduced his or her culpability for the
of fense though failing to establish a defense;

(tv) Prior to his or her detection, the respondent conpensated or
made a good faith attenpt to conpensate the victimfor the injury or
| oss sustai ned; and

(v) There has been at |east one year between the respondent’s
current offense and any prior crimnal offense;

(1) Consider whether or not any of the follow ng aggravating
factors exist:

(1) I'n the comm ssion of the offense, or in flight therefrom the
respondent inflicted or attenpted to inflict serious bodily injury to
anot her;

(1i) The offense was conmtted in an especi ally heinous, cruel, or
depraved manner;

(ti1) The victimor victins were particularly vul nerabl e;
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(i1v) The current offense was a felony violation of chapter 69.50
RCWcomitted in the presence of a person under age eighteen who is a

child of the respondent:

(v) The current offense was an assault in the first, second, or
third degree committed by one family or household nmenber on anot her

famly or household nenber in the presence of a person under age

eighteen who is a child of the victim For the purposes of this

subsection (3)(i)(v) "fam ly or househol d nenber" has the neani ng gi ven
in RCW 26.50.010;

(vi) The respondent has a recent crimnal history or has failed to
conply with conditions of a recent dispositional order or diversion
agreement ;

((&)y)) (vii) The current offense included a finding of sexual
notivation pursuant to RCW 13. 40. 135;

((&+))) (wiii) The respondent was the |leader of a crimnal
enterprise involving several persons;

((&++))) (ix) There are other conplaints which have resulted in
diversion or a finding or plea of guilty but which are not included as
crimnal history; and

(((w++))) (x) The standard range disposition is clearly too
| eni ent considering the seriousness of the juvenile's prior
adj udi cati ons.

(4) The followi ng factors nay not be considered in determning the
puni shment to be inposed:

(a) The sex of the respondent;

(b) The race or col or of the respondent or the respondent’s fam|ly;

(c) The creed or religion of the respondent or the respondent’s
famly;

(d) The economc or social class of the respondent or the
respondent’s famly; and

(e) Factors indicating that the respondent may be or i s a dependent
child within the nmeaning of this chapter.

(5) Acourt may not commt a juvenile to a state institution solely
because of the lack of facilities, including treatnment facilities
existing in the comunity.

~-- END ---
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