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SENATE BI LL 5172

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senators Zarelli, Goings, Cke, Stevens and Rasnussen

Read first tinme 01/15/1999. Referred to Commttee on Human Servi ces &
Corrections.

AN ACT Relating to HV testing of offenders and arrested and
det ai ned persons; and anmendi ng RCW70. 24. 340, 70. 24. 360, and 70. 24. 024.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW70.24.340 and 1997 ¢ 345 s 3 are each anended to read
as follows:

(1) Local health departnents authorized under this chapter shal
conduct or cause to be conducted pretest counseling, HV testing, and
posttest counseling of all persons:

(a) Convicted of a sexual offense under chapter 9A 44 RCW

(b) Convicted of prostitution or offenses relating to prostitution
under chapter 9A 88 RCW ((e+))

(c) Convicted of drug of fenses under chapter 69.50 RCWif the court
determnes at the tinme of conviction that the related drug offense is
one associated with the use of hypoderm c needl es; or

(d) Who are offenders or arrested or detained persons and who have
subjected a law enforcenent officer, fire fighter, health care

provider, health care facility staff person, departnent of corrections

staff person, jail staff person, or other category of enployee, as

determined by the board, to substantial exposure to their bodily
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fluids. Persons tested under this subsection (1)(d) shall also be
tested for hepatitis B

(2) ((Sueh)) Testing of persons convicted under subsection (1)(a)
through (c) of this section shall be conducted as soon as possible
after sentencing and shall be so ordered by the sentencing judge
Testing of persons causing a substantial exposure under subsection
(1)(d) of this section shall be conducted as soon as possible, but not
|later than forty-eight hours after the exposure.

(3) ((Fhis—seett+on)) Subsection (1)(a) through (c) of this section
applies only to offenses commtted after March 23, 1988, and subsection
(1)(d) of this section applies only to exposures occurring on or after
the effective date of this act.

(4)(a) A law enforcenent officer, fire fighter, health care
provider, health care facility staff person, departnment of corrections’
staff person, jail staff person, or other categories of enploynent
determ ned by the board in rule to be at risk of substantial exposure
to HV, who has experienced a substantial exposure to ((anether
persoen—s)) the bodily fluids of a person not covered under subsection
(1)(d) of this section in the course of his or her enploynent, nmay
request a state or local public health officer to order pretest
counseling, HV testing, and posttest counseling for the person whose
bodily fluids he or she has been exposed to. If the state or |oca
public health officer refuses to order counseling and testing under
this subsection or subsection (1)(d) of this section, the person who
((rrede—the—+eguest)) experienced the substantial exposure nay petition
t he superior court for a hearing to determ ne whet her an order shall be
i ssued. The hearing on the petition shall be held wthin seventy-two
hours of filing the petition, exclusive of Saturdays, Sundays, and
hol i days. The standard of review to determ ne whether the public
health officer shall be required to issue the order is whether
substantial exposure occurred and whether that exposure presents a
possi bl e risk of transm ssion of the HV virus as defined by the board
by rule. Upon conclusion of the hearing, the court shall issue the
appropri ate order.

(b) If the person who is subject to the state or l|ocal public
health officer’s order to receive counseling and testing is not being
t ested under subsection (1) of this section, the person shall be given
witten notice of the order pronptly, personally, and confidentially,
stating the grounds and provisions of the order, including the factual
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basis therefor. |If the person who is subject to the order is not being
test ed under subsection (1) of this section and refuses to conply, the
state or local public health officer may petition the superior court
for a hearing. The hearing on the petition shall be held within
seventy-two hours of filing the petition, exclusive of Saturdays,
Sundays, and holidays. The standard of reviewfor the order is whether
substantial exposure occurred and whether that exposure presents a
possi bl e risk of transm ssion of the HV virus as defined by the board

by rule. Upon conclusion of the hearing, the court shall issue the
appropri ate order.
(c) The state or Jlocal public health officer shall perform

counseling and testing under this subsection if he or she finds that
t he exposure was substantial and presents a possible risk as defined by
the board of health by rule or if he or she is ordered to do so by a
court.

(d) The counseling and testing required under this subsection shal
be conpleted as soon as possible after the substantial exposure or
after an order is issued by a court, but shall begin not later than
seventy-two hours after the substantial exposure or an order is issued
by the court.

(5) Consent of the persons tested under this section is not

required.

Sec. 2. RCW 70.24.360 and 1988 ¢ 206 s 706 are each anended to
read as foll ows:

Jail admnistrators, ((wth—the—approval—ef)) after consultation
with and receiving witten recomendations fromthe | ocal public health
officer, may order pretest counseling, HYV testing, and posttest
counseling for persons detained in the jail if the ((leecal—puble
health—eoffiecer)) jail admnistrator determnes that actual or
t hreat ened behavior presents a possible risk to the staff, genera

public, or other persons. ( (Approval—of—the—tocal—publHec—health

O Vv v S v S C Ci Y

ROW+70-24-024{4)-)) The jail admnistrator shall establish, pursuant
to RCW 70. 48. 071, a procedure to docunent the possible risk ((whieh))

that is the basis for the HV testing. "Possible risk," as used in
this section, shall be defined by the jail admnistrator after
consultation with the board ((+a+ute)). Possible risk, as used in the
docunment ati on of the behavior, or threat thereof, shall be reviewed
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with the person ((te—t+ry—te—assure—that—thepersoen—understands—the
bast+s—for—testing)).

Sec. 3. RCW 70.24.024 and 1988 c¢ 206 s 909 are each anended to
read as foll ows:

(1) Subject to the provisions of this chapter, the state and | ocal
public health officers or their authorized representatives may exam ne
and counsel or cause to be exam ned and counsel ed persons reasonably
believed to be infected with or to have been exposed to a sexually
transmtted di sease.

(2) Orders or restrictive nmeasures directed to persons with a
sexually transmtted disease shall be used as the last resort when
ot her nmeasures to protect the public health have failed, including
reasonabl e efforts, which shall be docunented, to obtain the voluntary
cooperation of the person who may be subject to such an order. The
orders and neasures shall be applied serially with the | east intrusive
measures used first. The burden of proof shall be on the state or
| ocal public health officer to show that specified grounds exist for
the i ssuance of the orders or restrictive neasures and that the terns
and conditions inposed are no nore restrictive than necessary to
protect the public health.

(3) Wien the state or local public health officer within his or her
respective jurisdiction knows or has reason to believe, because of
di rect nmedical knowl edge or reliable testinony of others in a position
to have direct know edge of a person’s behavior, that a person has a
sexually transmtted di sease and is engaging in specified conduct, as
determ ned by the board by rul e based upon general |y accept ed st andar ds
of nmedi cal and public health science, that endangers the public health,
he or she shall conduct an investigation in accordance with procedures
prescribed by the board to evaluate the specific facts alleged, if any,
and the reliability and credibility of the person or persons providing
such information and, if satisfied that the all egations are true, he or
she may issue an order according to the following priority to:

(a) Order a person to submt to a nedical exam nation or testing,
seek counseling, or obtain nedical treatnent for curabl e diseases, or
any conbination of these, within a period of tinme determ ned by the
public health officer, not to exceed fourteen days.

(b) Order a person to imrediately cease and desi st from specified
conduct ((whieh)) that endangers the health of others by inposing such
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restrictions upon the person as are necessary to prevent the specified
conduct that endangers the health of others only if the public health
of ficer has determ ned that clear and convincing evidence exists to
beli eve that such person has been ordered to report for counseling as
provided in (a) of this subsection and continues to denonstrate
behavior ((whieh)) that endangers the health of others. Any
restriction shall be in witing, setting forth the nane of the person
to be restricted and the initial period of tinme, not to exceed three
nmont hs, during which the order shall remain effective, the terns of the
restrictions, and such other conditions as nay be necessary to protect
the public health. Restrictions shall be inposed in the |east-
restrictive manner necessary to protect the public health.

(4)(a) Upon the issuance of any order by the state or |ocal public
health officer or an authorized representative pursuant to subsection
(3) of this section or RCW 70. 24.340(4) to a person who is not being
tested under RCW 70.24.340(1), such public health officer shall give
witten notice pronptly, personally, and confidentially to the person
who is the subject of the order stating the grounds and provisions of
the order, including the factual bases therefor, the evidence relied
upon for proof of infection and dangerous behavior, and the |ikelihood
of repetition of such behaviors in the absence of such an order, and
noti fying the person who is the subject of the order that, if he or she
contests the order, he or she may appear at a judicial hearing on the
enforceability of the order, to be held in superior court. He or she
may have an attorney appear on his or her behalf in the hearing at

public expense, if necessary. The hearing shall be held wthin
seventy-two hours of receipt of the notice, unless the person subject
to the order agrees to conply. |If the person contests the order, no

i nvasi ve nedi cal procedures shall be carried out prior to a hearing
bei ng hel d pursuant to this subsection. |If the person does not contest
the order within seventy-two hours of receiving it, and the person does
not conply with the order within the tinme period specified for
conpliance with the order, the state or |ocal public health officer may
request a warrant be issued by the superior court to insure appearance
at the hearing. The hearing shall be within seventy-two hours of the
expiration date of the time specified for conpliance with the original
order. The burden of proof shall be on the public health officer to
show by cl ear and convi nci ng evi dence that the specified grounds exi st
for the issuance of the order and for the need for conpliance and t hat
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the ternms and conditions inposed therein are no nore restrictive than
necessary to protect the public health. Upon conclusion of the
hearing, the court shall issue appropriate orders affirm ng, nodifying,
or dism ssing the order.

(b) If the superior court dism sses the order of the public health
officer, the fact that the order was issued shall be expunged fromthe
records of the departnent or |ocal departnent of health.

(5) Any hearing conducted pursuant to this section shall be cl osed
and confidential unless a public hearing is requested by the person who
is the subject of the order, in which case the hearing wll be
conducted in open court. Unless in open hearing, any transcripts or
records relating thereto shall also be confidential and may be seal ed
by the order of the court.

~-- END ---
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