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S-0556.1

SENATE BI LL 5225

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Senators Patterson and Wnsley; by request of Alternative Public
Wor ks Met hods Oversight Conmittee

Read first time 01/18/1999. Referred to Conmmittee on State & Loca
Gover nnent .

AN ACT Relating to the general contractor/construction manager
procedure for school districts; amendi ng RCW 39. 10. 020 and 39. 10. 060;
and addi ng new sections to chapter 39.10 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW39.10.020 and 1997 ¢ 376 s 1 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Alternative public works contracting procedure"” neans the
design-build and the general contractor/construction rmanager
contracting procedures authorized in RCW 39.10.050 and 39.10. 060,
respectively.

(2) "Public body" nmeans the state departnment of genera
admnistration; the University of Wshington; Wshington State
University; every city with a popul ati on greater than one hundred fifty
t housand; every city authorized to use the design-build procedure for
a water system denonstration project under RCW 39.10.065(3); every
county with a population greater than four hundred fifty thousand,
((and)) every port district with a popul ation greater than five hundred
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t housand; and those school districts proposing projects that are

consi dered and approved by the school district project review board

under section 4 of this act.
(3) "Public works project” neans any work for a public body within
the definition of the termpublic work in RCW 39. 04. 010.

Sec. 2. RCW39.10.060 and 1997 ¢ 376 s 4 are each anended to read
as follows:

(1) Notw t hstandi ng any ot her provision of | aw, and after conplying
w th RCW39. 10. 030, the foll ow ng public bodies may utilize the general
contractor/constructi on manager procedure of public works contracting
for public works projects authorized under subsection (2) of this
section: The state departnent of general admnistration; the
Uni versity of Washi ngton; Washington State University; every city with
a popul ation greater than one hundred fifty thousand; every county with
a popul ation greater than four hundred fifty thousand; ((and)) every
port district with a popul ation greater than five hundred t housand; and
those school districts proposing projects that are considered and

approved by the school district project review board under section 4 of

this act. For the purposes of this section, "gener al
contractor/construction manager"” neans a firmw th which a public body
has sel ected and negoti ated a maxi nrumal | owabl e constructi on cost to be
guaranteed by the firm after conpetitive selection through formal
advertisement and conpetitive bids, to provide services during the
desi gn phase that may include life-cycle cost design considerations,
val ue engineering, scheduling, cost estimating, constructability,
alternative construction options for cost savings, and sequenci ng of
work, and to act as the construction manager and general contractor
during the construction phase.

(2) Public bodies authorized under this section may utilize the
general contractor/construction manager procedure for public works
projects valued over ten mllion dollars where:

(a) Inplenmentation of the project involves conplex scheduling
requirenents;

(b) The project involves construction at an existing facility which
must continue to operate during construction; or

(c) The invol venent of the general contractor/construction manager
during the design stage is critical to the success of the project.
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(3) Public bodies should select general contractor/construction
managers early in the life of public works projects, and in nost
situations no |ater than the conpletion of schematic design.

(4) Contracts for the services of a general contractor/construction
manager under this section shall be awarded through a conpetitive
process requiring the public solicitation of proposals for genera
contractor/constructi on manager services. The public solicitation of
proposal s shall include: A description of the project, including
progranmmati c, per f or mance, and t echni cal requi renents and
specifications when available; the reasons for using the general
contractor/construction mnanager procedure; a description of the
qualifications to be required of the proposer, including subm ssion of
the proposer’s accident prevention program a description of the
process the public body wll use to evaluate qualifications and
proposal s, including evaluation factors and the relative weight of
factors; the formof the contract to be awarded; the estinmted maxi mum
al l omabl e construction cost; mnority and wonen business enterprise
total project goals, where applicable; and the bid instructions to be
used by the general contractor/construction manager finalists.
Eval uation factors shall include, but not be limted to: Ability of
prof essi onal personnel, past performance in negotiated and conpl ex
projects, and ability to neet tinme and budget requirenents; |ocation;
recent, current, and projected work | oads of the firm and the concept
of their proposal. A public body shall establish a conmttee to
eval uate the proposals. After the commttee has selected the nost
qualified finalists, these finalists shall submt final proposals,
including sealed bids for the percent fee, which is the percentage
anount to be earned by the general contractor/construction manager as
overhead and profit, on the estinmated naxi mum all owabl e construction
cost and the fixed anount for the detail ed specified general conditions
work. The public body shall select the firm submtting the highest
scored final proposal using the evaluation factors and the relative
wei ght of factors published in the public solicitation of proposals.

(5) The maximum all owable construction cost may be negotiated
bet ween the public body and the selected firmafter the scope of the
project is adequately determned to establish a guaranteed contract
cost for which the general contractor/construction manager will provide
a performance and paynent bond. The guaranteed contract cost incl udes
the fixed anount for the detailed specified general conditions work,
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t he negoti ated maxi mum al | owabl e construction cost, the percent fee on
t he negoti at ed maxi num al | owabl e construction cost, and sales tax. |If
the public body is unable to negotiate a satisfactory maxi nrumal | owabl e
construction cost wth the firm selected that the public body
determnes to be fair, reasonable, and within the available funds,
negotiations with that firmshall be formally term nated and the public
body shall negotiate with the next highest scored firm and continue
until an agreenent is reached or the process is term nated. If the
maxi mum al | owabl e construction cost varies nore than fifteen percent
from the bid estimated maxi num allowable construction cost due to
requested and approved changes in the scope by the public body, the
percent fee shall be renegoti ated.

(6) Al subcontract work shall be conpetitively bid with public bid
openi ngs. Subcontract work shall not be issued for bid until the
public body has approved, in consultation with the office of mnority
and wonen’ s busi ness enterprises or the equival ent | ocal agency, a plan
prepared by the general contractor/construction manager for attaining
applicable mnority and wonen busi ness enterprise total project goals
that equitably spreads wonmen and mnority enterprise opportunities to
as many firnms in as many bi d packages as is practicable. Wen critical
to the successful conpletion of a subcontractor bid package the owner
and general contractor/construction manager may evaluate for bidding
eligibility a subcontractor’s ability, tinme, budget, and specification
requi renents based on the subcontractor’s performance of those itens on
previ ous projects. Subcontract bid packages shall be awarded to the
responsi bl e bi dder submtting the | owresponsive bid. The requirenents
of RCW 39.30.060 apply to each subcontract bid package. Al
subcontractors who bid work over three hundred thousand dollars shal
post a bid bond and all subcontractors who are awarded a contract over
t hree hundred thousand doll ars shall provide a perfornmance and paynent
bond for their contract amount. All other subcontractors shall provide
a performance and paynent bond if required by the genera
contractor/constructi on nanager. A low bidder who clains error and
fails to enter into a contract is prohibited from bidding on the sane
project if a second or subsequent call for bids is mde for the
project. Except as provided for under subsection (7) of this section,
bi ddi ng on subcontract work by the general contractor/construction
manager or its subsidiaries is prohibited. The general
contractor/constructi on manager may negotiate with the | owresponsive
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bi dder in accordance with RCW 39.10.080 or, if unsuccessful in such
negoti ati ons, rebid.

(7) The general contractor/construction manager, or its
subsidiaries, may bid on subcontract work on projects valued over
twenty mllion dollars if:

(a) The work within the subcontract bid package is customarily
performed by the general contractor/construction nmanager;

(b) The bid opening is managed by the public body; and

(c) Notification of the general contractor/construction manager’s
intentionto bidis included in the public solicitation of bids for the
bi d package.

In no event may the value of subcontract work perforned by the
general contractor/constructi on manager exceed twenty percent of the
negoti ated maxi mum al | owabl e constructi on cost.

(8) A public body may include an incentive clause in any contract
awar ded under this section for savings of either time or cost or both
fromthat originally negotiated. No incentives granted may exceed five
percent of the maxi numall owabl e construction cost. |If the project is
conpleted for |l ess than the agreed upon nmaxi mum al | owabl e construction
cost, any savings not otherw se negotiated as part of an incentive
cl ause shall accrue to the public body. If the project is conpleted
for nore than the agreed upon maxi mum all owabl e construction cost,
excepting increases due to any contract change orders approved by the
public body, the additional cost shall be the responsibility of the
general contractor/construction manager.

NEW SECTION. Sec. 3. A new section is added to chapter 39.10 RCW
to read as foll ows:

(1) In addition to the projects authorized in RCW39. 10. 060, public
bodies may also use the general contractor/construction nmanager
contracting procedure for the construction of school district capital
denonstration projects val ued between five and ten mllion dollars.

(a) The project nust receive approval from the school district
project review board established under section 4 of this act.

(b) The school district project reviewboard nay not authorize nore
than five such denonstration projects.

(c) The school district project review board may not approve nore
t han two such denonstration projects under this section for each school
district except as provided in subsection (2) of this section.
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(2) The school district project review board may authorize nore
than two projects under subsection (1) of this section for a schoo
district if:

(a) The school district project review board has determ ned that
addi tional projects are warranted,

(b) The school district project review board has considered the
overall demand; and

(c) The total nunber of denonstration projects has not exceeded t he
limts in subsection (1)(b) of this section.

NEW SECTION. Sec. 4. A new section is added to chapter 39.10 RCW
to read as foll ows:

(1) The school district project review board is established to
revi ew school district proposals submtted by school districts to use
alternative public works contracting procedures. The board shal
sel ect and approve qualified projects based upon an eval uation of the
information submtted by the school district under subsection (2) of
this section. The nenbership of the board shall be selected by the
i ndependent oversight commttee as established under RCW39. 10. 110 and
shall include the follow ng representatives, each having experience
wi th public works or commercial construction: One representative from
the office of the superintendent of public instruction; one
representative from the office of financial managenent ; one
representative fromthe construction industry; one representative from
the specialty contracting i ndustry; one representative fromthe design
i ndustry; one representative froma public body previously authorized
under this chapter to use an alternative public works contracting
procedure who has experience using such alternative contracting
procedures; one representative fromschool districts with ten thousand
or nore annual average full-tinme equivalent pupils; and one
representative from school districts wth fewer than ten thousand
average full-time equivalent pupils. Each nmenber shall be appointed
for a termof three years, with the first three-year term comrenci ng
after the effective date of this section.

(2) A school district seeking to use alternative contracting
procedures aut hori zed under this chapter shall file an application with
t he school district project review board. The application form shal
require the district to submt a detailed statenent of the proposed
project, including the school district’s name; student popul ati on based
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upon Cctober full-tinme equivalents; the current projected total budget
for the project, including the estimated construction costs, costs for
pr of essi onal services, equipnment and furnishing costs, off-site costs,
contract adm nistration costs, and other related project costs; the
antici pated project design and construction schedule; a sunmary of the
school district’s construction activity for the preceding six years;
and an expl anation of why the school district believes the use of an
alternative contracting procedure is in the public interest and why the
school district is qualified to use an alternative contracting
procedure, including a sunmary of the rel evant experi ence of the school
district’s managenent team The applicant shall also provide in a
tinmely manner any other information concerning inplenentation of
projects under this chapter requested by the school district project
review board to assist in its consideration.

(3) Any school district whose application is approved by the school
district project reviewboard shall conply with the public notification
and review requirenents in RCW 39. 10. 030.

(4) The school district project review board shall prepare and
issue a report reviewwng the use of the alternative public works
contracting procedures by school districts. The board shall report to
t he independent oversight committee at |east sixty days before the
oversight commttee is required to report to the | egislature under RCW
39.10.110(4).

~-- END ---

p. 7 SB 5225



