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SENATE BI LL 5289

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Senators Fraser, Mrton, Jacobsen, Wnsley, Rasnussen, Patterson,
Spanel , Haugen, Ei de, Shin, Costa, Fairley, Heavey, Prentice, Gardner,
Franklin, Kohl-Wlles, Thibaudeau and Kline; by request of Governor
Locke

Read first tine 01/19/1999. Referred to Committee on Environnenta
Quality & Water Resources.

AN ACT Relating to water resource managenent and facilitating
fishery protection and recovery; anending RCW 90.54.020, 90.54. 180,
90. 03. 290, 43.20.230, 90.48.495, 90.46.005, 90.46.030, 90.46.040,
90.46. 120, 90.46.130, 90.03.380, 90.42.080, 90.03.330, 90.03.015,
39.34. 020, 90.03.386, 90.03.383, 90.44.050, 58.17.110, 19.27.097,
90. 03. 255, 90.44.055, 75.20.106, 77.15.300, 90.03.600, 43.21B. 300,
90. 08. 040, 90. 08. 060, 90.03.070, 90.58.080, 43.99E. 015, and 43. 99E. 030;
reenacting and anmendi ng RCW43. 83B. 300; addi ng new sections to chapter
43.83B RCW addi ng new sections to chapter 70.119A RCW adding a new
section to chapter 58.17 RCW adding a new section to chapter 35.21
RCW adding a new section to chapter 35A 21 RCW adding a new section
to chapter 36.01 RCW addi ng a new section to chapter 90.54 RCW addi ng
new sections to chapter 90.46 RCW addi ng new sections to chapter 90.03
RCW addi ng new sections to chapter 90.44 RCW adding a new section to
chapter 39.34 RCW adding a new section to chapter 90.58 RCW adding a
new section to chapter 43.27A RCW adding new sections to chapter
36. 70A RCW adding a new section to chapter 43.21C RCW adding new
sections to chapter 90.42 RCW creating new sections; prescribing
penal ties; making an appropriation; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:
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NEW SECTI O\ Sec. 1. The legislature finds that nunmerous fish
stocks of the state are being listed or are proposed to be |listed as
t hr eat ened or endanger ed under the federal endangered species act. The
|l egislature further finds that existing state laws form a good
foundation for the state to respond to the listings and proposed
listings, but that various laws relating to water resources, |and use,
and fish protection and restoration nust be strengthened to mnimze
the potential for federal preenption of state authority and autonony
regardi ng the managenent of the state’s fisheries and water resources.

PART |
WATER CONSERVATI ON

Sec. 101. RCW90.54.020 and 1997 c 442 s 201 are each anended to
read as foll ows:

Utilization and managenent of the waters of the state shall be
gui ded by the follow ng general declaration of fundanentals:

(1) Uses of water for donmestic, stock watering, industrial,
commercial, agricultural, irrigation, hydroel ectric power production,
mning, fish and wldlife maintenance and enhancenent, recreational
and thermal power production purposes, and preservation of
envi ronment al and aesthetic values, and all other uses conpatible with
the enjoynment of the public waters of the state, are declared to be
benefi ci al .

(2) Allocation of waters anong potential uses and users shall be
based generally on the securing of the maxi mum net benefits for the
people of the state. Maxi mum net benefits shall constitute tota
benefits | ess costs including opportunities |ost.

(3) The quality of the natural environnment shall be protected and,
wher e possi bl e, enhanced as foll ows:

(a) Perennial rivers and streans of the state shall be retained
wth base flows necessary to provide for preservation of wldlife,
fish, sceni c, aesthetic and other environnental val ues, and
navi gati onal values. Lakes and ponds shall be retained substantially
intheir natural condition. Wthdrawals of water which would conflict
therewith shall be authorized only in those situations where it is
clear that overriding considerations of the public interest will be
served.
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(b) Waters of the state shall be of high quality. Regardless of
the quality of the waters of the state, all wastes and other materials
and substances proposed for entry into said waters shall be provided
with all known, avail abl e, and reasonabl e net hods of treatnent prior to
entry. Notw thstanding that standards of quality established for the
waters of the state would not be violated, wastes and other materials
and substances shall not be allowed to enter such waters which wll
reduce the existing quality thereof, except in those situations where
it is clear that overriding considerations of the public interest wll
be served. Technol ogy-based effluent limtations or standards for
di scharges for nmunicipal water treatnent plants located on the
Chehalis, Colunbia, Cowlitz, Lewis, or Skagit river shall be adjusted
to reflect credit for substances renoved fromthe plant intake water
if:

(i) The nmunicipality denonstrates that the intake water is drawn
fromthe sanme body of water into which the discharge is nmade; and

(i1) The municipality denonstrates that no violation of receiving
wat er quality standards or appreci abl e environnmental degradation wll
resul t.

(4) The devel opnent of multi purpose water storage facilities shal
be a high priority for prograns of water allocation, planning,
managenent, and efficiency. The departnent, other state agencies, and
| ocal governnents, and pl anning units forned under ((seet+en2107or—108
ef—this—aet)) chapter 90.82 RCW shall evaluate the potential for the
devel opnent of new storage projects and the benefits and effects of
storage i n reduci ng damage to streambanks and property, increasingthe
use of |and, providing water for nunicipal, industrial, agricultural,
power generation, and other beneficial uses, and i nproving streamfl ow
reginmes for fisheries and other instream uses.

(5) Adequate and safe supplies of water shall be preserved and
protected in potable condition to satisfy human donestic needs.

(6) Multiple-purpose inmpoundnment structures are to be preferred
over singl e-purpose structures. Due regard shall be given to neans and
met hods for protection of fishery resources in the planning for and
construction of water inpoundnent structures and other artificial
obstructi ons.

(7) Feder al , st at e, and | ocal gover nnent s, i ndi vi dual s,

corporations, groups, and other entities shall ((be—encouraged—to))

carry out practices of conservation as they relate to the use of the
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waters of the state. In addition to traditional devel opnent
approaches, inproved water use efficiency and conservation, including
reclaimng nmunicipal and industrial effluent, shall be enphasized in
the managenment of the state’s water resources and ((+na—serme—cases))
will be a potential new source of water with which to nmeet future needs
t hroughout the state. Where reclained water is a feasible repl acenent
source of water in accordance with criteria adopted under section 206
of this act, it shall be used for nonpotable water uses in lieu of
usi ng potable water for those uses.

(8) Devel opnent of water supply systens, whether publicly or
privately owned, which provide water to the public generally in
regional areas within the state shall be encouraged. Devel opnent of
wat er supply systens for nultiple donestic use which will not serve the
public generally shall be discouraged where water supplies are
avai l able fromwater systens serving the public.

(9) Full recognition shall be given in the adm nistration of water
allocation and use progranms to the natural interrelationships of
surface and ground waters.

(10) Expressions of the public interest wll be sought at al
stages of water planning and all ocation di scussions.

(11) Water managenent prograns, including but not [imted to, water
quality, flood control, drainage, erosion control, and stormrunoff are
deened to be in the public interest.

Sec. 102. RCW 90.54.180 and 1989 c¢ 348 s 5 are each anended to
read as foll ows:

Consi stent with the fundanental s of water resource policy set forth
in this chapter, state and | ocal gover nnent s, i ndi vi dual s,
corporations, groups, and other entities shall ((be—encouraged—to))
carry out water use efficiency and conservation prograns and practices
consistent wwth the foll ow ng:

(1) Water efficiency and conservation prograns ((sheuld)) shal
utilize an appropriate m x of econom c i ncentives, cost share prograns,
regul atory progranms, and technical and public information efforts
Progranms whi ch encourage voluntary participation are preferred.

(2) Increased water use efficiency ((sheuld—recetve—consideration
as)) and conservation, including reclaimng nunicipal and industrial
effluent shall be considered a potential source of water in state and
| ocal water resource planning processes. In determning the cost-
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effectiveness of alternative water sources, consideration should be
given to the benefits of conservation, waste water recycling, and
i npoundnent of waters.

(3) In determning the cost-effectiveness of alternative water
sources, full consideration should be given to the benefits of storage
whi ch can reduce the danmage to stream banks and property, increase the
utilization of land, provide water for municipal, industrial,
agricultural, and other beneficial uses, provide for the generation of
electric power from renewable resources, and inprove stream flow
reginmes for fishery and other instream uses.

(4) Entities receiving state financial assistance for construction
of wat er source expansion or acquisition of new sources shall devel op,
and inplement if cost-effective, a water use efficiency and
conservation element of a water supply plan pursuant to RCW
43.20. 230(1).

(5) State prograns to i nprove water use efficiency ((sheuld)) shal
focus on those areas of the state in which water is overappropri ated;
areas that experience dimnished stream flows or aquifer |evels,
including areas with declining fish stocks due to |lack of streamflow,
and areas where projected water needs, including those for instream
fl ows, exceed avail abl e supplies.

(6) Existing and future generations of citizens of the state of
Washi ngton ((sheuwtd)) nust be made aware of the inportance of the
state’s water resources and the need for wise and efficient use and
devel opnent of this wvital resource. In order to increase this
awar eness, state agencies ((shoeuld)) shall integrate public education
on increasing water use efficiency into existing public information
efforts. This effort shall be coordinated with other |evels of
government, including | ocal governnents and I ndian tribes.

Sec. 103. RCW90.03.290 and 1994 c 264 s 84 are each anended to
read as foll ows:
(1) Waen an application conplying with the provisions of this

chapter and with the rules ((and—+regulatioens)) of the departnent has
been filed, ((the—same)) it shall be placed on record with the

depart nent ( (;—and—t—shal—bei+ts—duty—toe)). The departnent shall
investigate the application, and determne what water, if any, is
avai |l abl e for appropriation, and find and determ ne to what benefi ci al
use or uses it can be applied.
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(2) If it is proposed to appropriate water for irrigation purposes,

the departnent shall investigate, determne, and find what |ands are
capable of irrigation by neans of water found available for
appropriation. If it is proposed to appropriate water for the purpose
of power devel opnent, the departnent shall investigate, determ ne, and

find whet her the proposed devel opnent is likely to prove detrinental to
the public interest, having in mnd the highest feasible use of the
wat ers bel onging to the public.

(3) If the application does not contain, and the applicant does not
pronptly furnish sufficient informati on on which to base such fi ndi ngs,
the departnent may issue a prelimnary permt, for a period of not to
exceed three years, requiring the applicant to make such surveys,
i nvestigations, studies, and progress reports, as in the opinion of the
departnment may be necessary. |If the applicant fails to conply with the

conditions of the prelimnary permt, it and the application or
applications on which it is based shall be automatically cancel ed and
the applicant so notified. |f the holder of a prelimnary permt
shall, before its expiration, file with the departnent a verified

report of expenditures made and work done under the prelimnary permt,
which, in the opinion of the departnent, establishes the good faith,
intent and ability of the applicant to carry on the proposed
devel opnment, the prelimnary permt may, wth the approval of the
((governor)) director, be extended, but not to exceed a maxi mum peri od
of five years fromthe date of the issuance of the prelimnary permt.
(4) The departnent shall make and file as part of the record in the
matter, witten findings of fact concerning all things investigated,
and if it shall find that there is water available for appropriation
for a beneficial use, and the appropriation thereof as proposed in the
application will not inpair existing rights or be detrinental to the
public welfare, it shall issue a permt stating the anmount of water to
whi ch the applicant shall be entitled and the beneficial use or uses to
which it may be applied((—PROWDED—Fhat—where)). If the water
applied for is to be used for irrigation purposes, it shall becone
appurtenant only to such |and as may be recl ained thereby to the ful
extent of the soil for agricultural purposes. But where there is no
unappropriated water in the proposed source of supply, or where the
proposed use conflicts with existing rights, or threatens to prove
detrinmental to the public interest, having due regard to the highest
f easi bl e devel opnent of the use of the waters bel onging to the public,
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it shall be the duty of the departnent to reject such application and
to refuse to issue the permt asked for. The departnent may al so
reject the application and refuse to issue the permt if reliance on an
alternative source of water, including, but not limted to, water that
could be acquired through a change or transfer of an existing water
right or use of a feasible source of reclained water, would better
serve the public interest. If the permt is refused because of
conflict wth existing rights and such applicant shall acquire the sane
by purchase or condemmation under RCW 90.03. 040, the departnent may
t hereupon grant such permt.

(5) Any application nmay be approved for a |l ess anount of water than
that applied for, if there exists substantial reason therefor, and in
any event shall not be approved for nore water than can be applied to

beneficial wuse for the purposes naned in the application. I n
determ ning whether or not a permt shall issue upon any application,
it shall be the duty of the departnent to investigate all facts
relevant and material to the application. After the departnent

approves said application in whole or in part and before any permt
shal | be issued thereon to the applicant, such applicant shall pay the
fee provided in RCW 90.03. 470( (+—PRoVI-BDEB—FURTHER—TFhat—+n—the
event)). If a pernit is issued by the department upon any application,
it shall be its duty to notify the director of fish and wldlife of
such issuance.

NEW SECTION. Sec. 104. A new section is added to chapter 43.83B
RCWto read as foll ows:

(1) It is the intent of the legislature to provide noneys to the
departnment of ecology for grants and | oans to public bodies engaged in
irrigation water supply for +the purpose of inproved drought
preparedness. As used in this chapter, "drought preparedness" neans
the inplenmentation of agricultural water supply conservation projects
t hat :

(a) Are identified in approved water conservation pl ans;

(b) Mtigate the effects of future droughts on existing water uses
i n drought-prone areas;

(c) Result in conveying trust water rights to the state for
i nstream f | ows;

(d) Produce increases in instreamflows; and
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(e) Are located in predomnantly agricultural areas that have
t hreat ened or endangered species listed or proposed for |isting under
t he federal endangered species act or that have sal nonid stocks |isted
as critical or depressed under the state salnmon and steel head stock
i nventory.

(2) The department of ecology is authorized to nake |oans or
grants, or conbinations of |oans and grants from drought preparedness
funds when needed to inplenent agricultural water supply conservation
or efficiency projects. For the purposes of this section, "drought
prepar edness funds" neans funds appropriated from the state drought

pr epar edness account created under section 1004 of this act. The
departnment of ecol ogy may nmake the | oans or grants, or conbinations of
| oans and grants as matching funds in any case where federal, |ocal, or
other funds have been nmade available on a matching basis. The

departnment may nake a loan of up to ninety percent of the total
eligible project cost or conbination |oan and grant up to one hundred

percent of the total single project cost. The grant portion of any
single project shall not exceed twenty percent of the total project
cost. No single entity shall receive nore than ten percent of the

total drought preparedness funds avail abl e.

(3) The following eligibility criteria nust be nmet in order for an
entity to apply for drought preparedness funds:

(a) The entity nmust be organized as a public body, capable of
accepting and adm ni stering | oans and grants;

(b) The entity must have a conpl eted, approved water conservation
pl an t hat recommends the project or projects proposed for funding; and

(c) The proposed project nust be sited in an area that:

(i) Has threatened or endangered fish species |isted or proposed
for listing under the federal endangered species act or depressed or
critical stocks under the state sal non and steel head st ock assessnent;

(1i1) Has agriculture as its econom c base; and

(ti1) I's prone to drought conditions.

(4) The proposed project nust result in at least a ten percent
decrease in diversion from the applicable surface water source, and
nmust increase the streamflowin the sanme surface water source. |If the
entity is served mainly by ground water, there nust be at least a ten
percent decrease in the instantaneous and annual anount w thdrawn.
There nust be an increase in surface water sources in hydraulic
continuity wwth the ground water source.

SB 5289 p. 8



© 00 N O Ol WDN P

W WNNNNMNNNMNNMNNMNNNRRRRRRERLERPRPR
P O © 0 N0 U WNEROOOO-NOOOUAWNIERO

32
33
34
35
36
37

(5) Recipients of loans and grants under this section may retain
and use conserved water under the follow ng conditions:

(a) The person proposing the change or transfer nust agree in
witing to convey to the state of Washington at |east one-half of the
transferabl e net water savings for the purpose of establishing a trust
water right under chapter 90.38 or 90.42 RCW as applicable. The
proportion of water that nust be conveyed to the state of Wshi ngton
shal | be equivalent to the ratio of the state or federal funding to the
overall project cost, but in no case |less than one-half of the net
wat er savings. The person proposing to change or transfer and use the
remai ni ng water on additional or different |ands nmay do so only under
an approved change to the water right issued by the departnent of
ecol ogy under RCW 90. 03.380. Reallocation and use of conserved water
under this section shall not inpair any existing water rights.

(b) The departnent of ecol ogy nmay waive the requirenent to convey
a trust water right to the state only where there is no discernable
public purpose to be benefited by establishnent of a trust water right
for those waters. In such case, in lieu of conveying a trust water
right, the person proposing the conservation project nmust remt to the
state treasurer a paynent equal to the value of the proportion of the
water right not conveyed to the state. The anount of this paynent
shall be determined by a licensed independent real estate appraiser
sel ected by agreenent of the departnent of ecol ogy and the applicant.
The basis of the appraisal shall be the value of the proportion of the
conserved water not conveyed to the state in consideration of the
econom ¢ val ue of water in the i medi ate area where the water right is
used. The cost of the appraisal shall be shared equally by the
departnent of ecology and the applicant. Any funds conveyed to the
state under this section shall be deposited in the state stream fl ow
restoration account established in section 1005 of this act for use in
purchasing or |leasing trust water rights.

NEW SECTI ON..  Sec. 105. A new section is added to chapter 70.119A
RCWto read as foll ows:

(1) Each public water system with fifteen or nore service
connections shall:

(a) Inplenent a water conservation program pronotion targeted at
system cust oners; and
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(b) Inplement other cost-effective water conservation mneasures
identified in approved water conservation plans required under RCW
43. 20. 230.

(2) Public water systenms with one thousand or nore service
connections shall:

(a) Inplenent a |l eak detection and repair program and shall repair
| eaks if the systemi s unaccounted for water is ten percent or nore of
total system water usage;

(b) Conduct water audits to identify internal water distribution
and associ ated opportunities for inproved water use efficiency; and

(c) Utilize comodity-based water rates and not declining block
rate structures. Comodity-based rate structures are based, at | east
in part, upon the volume of water used. Declining block rate
structures separate consunption levels into two or nore blocks, wth
rates per unit of water decreasing as the total volune of consunption
by a custoner increases.

(3) Public water systens that have conpleted a conservation plan
wthin six years prior to the effective date of this section in
accordance with the requirenents of the departnent need not create a
new plan, but shall address any of the above elenents that have not
been previously addressed in the next schedul ed update of the water
system pl an and conservation pl an.

Sec. 106. RCWA43.20.230 and 1993 sp.s. ¢ 4 s 9 are each anended to
read as foll ows:

Consistent with the water resource planning process of the
departnment of ecol ogy, the departnent of health shall:

(1) Develop ((proecedures—and—gutdelnes—relating—to—water—use

system—plans—required—under—ROAW43-20-050)) conprehensive water
conservation planning requirenents for public water systens based upon
system size, to be included in water system plans and small water
syst em managenent prograns required under RCW43. 20. 050. Conservation
pl ans approved under this section shall neet the water conservation
pl anni ng requirenents of the departnent of ecology for the purposes of
water right permt processing. As part of these conprehensive pl anning
requi renents water systens shall:

SB 5289 p. 10



© 00 N O Ol WDN P

N NN NNMNMNNMNNNRRRRERRRRRRPR
0o NO” O A WNPEFEP O O OO NOO O MM WDNERO

29
30
31
32
33
34
35
36
37

(a) Denonstrate conpliance with the conservation requirenents
contained in section 113 of this act;

(b) Evaluate service nmeter installation

(c) Evaluate conservation neasures and inplenent those that are
cost-effective;

(d) Eval uat e devel opnent and i npl enent ation of a | eak detecti on and
repair program and

(e) Uilize water use efficiency performance standards devel oped
under section 113 of this act for conservation planning, water denmand
forecasting, and other water system planning purposes;

(2) Review and approve water conservation plans, and nonitor plan
inplenentation to ensure conpliance with conprehensive conservation
pl anni ng requirenents under subsection (1) of this section;

(3) Develop criteria, with input fromtechnical experts, with the
obj ective of encouraging the cost-effective reuse of greywater and
ot her water recycling practices, consistent wwth protection of public
heal th and water quality;

((3))) (4) Provide advice and techni cal assi stance upon request in
the devel opnent of water use efficiency plans. This includes
devel opnent of nodel | andscape ordi nhances, assistance to public water
systens and | ocal governnents regardi ng wat er conservation, and general
public education on water conservation and efficiency; ((and

4y)) (5) Provide advice and technical assistance on request for
devel opment of nodel conservation rate structures for public water
syst ens( (——Subseettons—{H+—2)—and{3)—ofthisseetioen—-are subjeet
tothe—avartabi-HHty—eoffunding) ), and

(6) Adopt rules as necessary through the state board of health to
i npl ement _any provisions of this section.

NEW SECTI ON..  Sec. 107. A new section is added to chapter 70.119A
RCWto read as foll ows:

Public water systens with fifteen or nore service connecti ons shal
collect nmonthly water use data fromall water sources used to serve the
system Water use data collected under this section shall be submtted
annually to the departnent in a form and manner prescribed by the
depart nent. Data collected under this section shall be coordinated
with water use data collection requirenents of the departnment of
ecol ogy.
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NEW SECTION.  Sec. 108. A new section is added to chapter 58.17
RCWto read as foll ows:

| n det er mi ni ng whet her a proposed short plat, short subdivision, or
subdivision neets the requirenents for potable water supplies as
requi red under RCW 58.17.060 or 58.17.110, and otherw se serves the
public use and interest, the city, town, or county shall require:

(1) Conformance to any water conservation ordinances or plans
adopted by the city, town, or county;

(2) Uilization of water conservation neasures consi stent with any
regi onal wat ershed plan adopted under chapter 90.82 RCW and

(3) Uilization of reclained water where potable water is not
required consistent with any |ocal ordinance adopted on water reuse
requirenents.

NEW SECTION.  Sec. 109. A new section is added to chapter 35.21
RCWto read as foll ows:

(1) Any city or town may adopt a water conservation program by
ordi nance or other legal authority. This includes ordinances to
i npl enment the provisions of any regional watershed plan adopted under
chapter 90.82 RCW Such a program may include the follow ng
requirenents:

(a) Uilization of water conservation neasures consistent wth
specific provisions of regional watershed pl ans adopted under chapter
90. 82 RCW

(b) Utilization of water conservation neasures that may be in
addition to those required by either the departnent of health or the
departnent of ecology, including |andscape irrigation requirenents,
public fixture retrofit and rebate progranms, and commercial and
i ndustrial conservation prograns; and

(c) Wilization of any opportunities for wusing reclained water
where potable water is not required.

(2) The provisions of any water conservation program shall be
i nplenented by the city or town through developnent of any
conpr ehensi ve plan, devel opnent regul ations, issuance of permts and
ot her approval s, devel opnent of any sewerage and/or water general plan
under RCW 36. 94. 030, operation of any sewerage or water systens under
chapter 36.94 RCW or as otherw se allowed by |aw.
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NEW SECTI ON. Sec. 110. A new section is added to chapter 35A. 21
RCWto read as foll ows:

(1) Any city or town may adopt a water conservation program by
ordi nance or other legal authority. This includes ordinances to
i npl enment the provisions of any regional watershed plan adopted under
chapter 90.82 RCW Such a program may include the follow ng
requirenents:

(a) Utilization of water conservation neasures consistent wth
specific provisions of regional watershed pl ans adopted under chapter
90. 82 RCW

(b) Utilization of water conservation neasures that may be in
addition to those required by either the departnent of health or the
departnent of ecology, including |andscape irrigation requirenents,
public fixture retrofit and rebate progranms, and commercial and
i ndustrial conservation prograns; and

(c) Wilization of any opportunities for wusing reclained water
where potable water is not required.

(2) The provisions of any water conservation program shall be
inplenented by the city or town through developnent of any
conpr ehensi ve plan, devel opnent regul ations, issuance of permts and
ot her approval s, devel opnent of any sewerage and/or water general plan
under RCW 36. 94. 030, operation of any sewerage or water systens under
chapter 36.94 RCW or as otherw se allowed by |aw.

NEW SECTION.  Sec. 111. A new section is added to chapter 36.01
RCWto read as foll ows:

(1) Any county may adopt a water conservation program by ordi nance
or other legal authority. This includes ordinances to inplenent the
provi sions of any regional watershed plan adopted under chapter 90. 82
RCW Such a program nmay include the follow ng requirenents:

(a) Uilization of water conservation neasures consistent wth
specific provisions of regional watershed plans adopted under chapter
90. 82 RCW

(b) Utilization of water conservation neasures that may be in
addition to those required by either the departnent of health or the
departnent of ecology, including |andscape irrigation requirenents,
public fixture retrofit and rebate progranms, and commercial and
i ndustrial conservation prograns; and
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(c) Wilization of any opportunities for wusing reclained water
where potable water is not required.

(2) The provisions of any water conservation program shall be
i npl emented by the county through devel opnent of any conprehensive
pl an, devel opnment regul ati ons, issuance of permts and ot her approvals,
devel opnent of any sewerage and/or water general plan under RCW
36.94. 030, operation of any sewerage or water systens under chapter
36.94 RCW or as otherw se allowed by | aw.

Sec. 112. RCW 90.48.495 and 1989 c 348 s 10 are each anended to
read as foll ows:

The departnent of ecol ogy shall require sewer plans that propose an
expansion of treatnent capacity to include a discussion of water
conservation neasures considered or underway and their anticipated
i npact on public sewer service. The plans shall evaluate the cost-
ef fecti veness of funding water conservation prograns as an alternative
t o expandi ng sewage treatnent capacity.

NEW SECTION. Sec. 113. A new section is added to chapter 90.54
RCWto read as foll ows:

(1) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Reasonabl e and beneficial use" neans the m ni num anount of
wat er necessary to carry out the intended purpose of water use w thout
waste. It may include a reasonabl e anount of water |ost due to norma
conveyance and application | osses.

(b) "Water duty" neans that neasure of water, which by carefu
managenent and use, w thout waste, is reasonably required for the use
or proposed use.

(2) The departnent in consultation with the departnment of health

shall adopt rules establishing water wuse efficiency performance
standards for various water uses by Decenber 31, 2000. The depart nent
shal | engage in a negotiated rule-making process involving

representatives of interested parties. However, if the participants do
not reach consensus by July 1, 2000, the departnent shall proceed with
t he adoption of rul es using the advice and gui dance of the participants
to the extent possible. The standards shall be based on the quantity
of water required for reasonable and beneficial use of water wthout
wast e. The rules shall also address standards for reasonable
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conveyance | oss of water for various neans of water conveyance. Basin
managenent pl ans adopted under this chapter or watershed pl ans adopted
under chapter 90.82 RCW nay specify water use efficiency perfornmance
standards for the basin or watershed that vary fromand supersede t hose
adopted by the departnment under this section if Wshington state
government is a participant in the planning process and agrees with the
| ocal | y based standards. The departnent shall adopt rul es inpl enenting
| ocal |y determ ned standards.

(3) The state-wide or |ocal standards adopted under this section
shall be wused for water demand forecasting, public water system
pl anni ng, and assessing whether new water rights are needed. I n
addition, the standards shall be used to guide the devel opnent and
eval uati on of water conservation plans devel oped under chapter 43.99E
RCW and RCW 43. 20. 230.

(4) Any person claimng a right or a need to the use of water in
excess of the standards adopted under this section carries the burden
of show ng that special circunstances require a variance from the
st andar ds.

(5 The departnent shall consult wth the W shington State
Uni versity cooperative extension service and the United States natural
resource conservation service regarding normal water duties for
irrigation water uses.

PART 1|1
RECLAI MED WATER

Sec. 201. RCW 90.46.005 and 1997 ¢ 355 s 1 are each anended to
read as foll ows:

The legislature finds that by encouraging the use of reclained
wat er while assuring the health and safety of all Washington citizens
and the protection of its environnent, the state of Washington wll
continue to use water in the best interests of present and future
gener ati ons.

To facilitate the use of reclainmed water as soon as i s practicabl e,
the |l egislature encourages the cooperative efforts of the public and
private sectors and the use of pilot projects to effectuate the goals
of this chapter. The legislature further directs the departnent of
health and the departnent of ecology to coordinate efforts towards
devel oping an efficient and stream ined process for creating and
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i npl enmenting processes for the use of reclainmed water. The depart nent
of ecology is the | ead agency for reclained water perm tting and design
approval, and the departnent of health is to provide public health
input and assessnent on all departnent of ecology reclained water
permt decisions.

It is hereby declared that the people of the state of Washi ngton
have a primary interest in the devel opnent of facilities to provide
recl ai med water to repl ace pot abl e water in nonpotabl e applications, to
suppl enment exi sting surface and ground wat er supplies, and to assist in
meeting the future water requirenents of the state. The use of
reclainmed water will contribute to the restoration and protection of
instream flows, which are crucial to preservation of the state's
salnonid fishery resources.

The legislature further finds and declares that the utilization of
reclaimed water by local comunities for donmestic, agricultural,
industrial, recreational, and fish and wildlife habitat creation and
enhancenent purposes, including wetl and enhancenent, will contributeto
t he peace, health, safety, and welfare of the people of the state of
Washi ngt on. To the extent reclained water is appropriate for
beneficial uses, it should be so used to preserve potable water for
drinking purposes. Use of reclained water constitutes the devel opnent
of new basic water supplies needed for future generations.

The legislature further finds and declares that the use of
reclai med water is not inconsistent with the policy of antidegradation
of state waters announced in other state statutes, including the water
pol lution control act, chapter 90.48 RCWand the water resources act,
chapter 90.54 RCW

The legislature finds that other states, including California,
Florida, and Arizona, have successfully wused reclained water to
suppl ement existing water supplies wthout threatening existing
resources or public health.

It is the intent of the legislature that the departnent of ecol ogy
and t he departnent of health undertake the necessary steps to encourage
t he devel opnent of water reclamation facilities so that reclai med water
may be nmade available to help neet the growi ng water requirenents of
the state.

The legislature further finds and declares that reclainmed water
facilities are water pollution control facilities as defined in chapter
70.146 RCW and are eligible for financial assistance as provided in
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chapter 70.146 RCW The legislature finds that funding denponstration
projects wll ensure the future wuse of reclained water. The
denonstration projects in RCW90.46.110 are varied in nature and w ||l
provi de the experience necessary to test different facets of the
standards and refine a variety of technol ogi es so that water purveyors
can begin to use reclainmed water technology in a nore cost-effective
manner. This is especially critical insmaller cities and conmunities
where the feasibility for such projects is great, but there are scarce
resources to develop the necessary facilities.

Sec. 202. RCW 90. 46. 030 and 1992 ¢ 204 s 4 are each anended to
read as foll ows:

(1) The departnent of ((health)) ecology shall, in coordination
with the departnent of ((eeelegy)) health, adopt ((a—stngle——set—of

993) )
rules by Decenber 31, 2000, for the industrial and comrercial use of
recl ai med water.

(2) The departnent of ((heatth)) ecology may issue a reclained
water permt for industrial and commercial uses of reclained water to
the generator of reclainmed water who may then distribute the water
subject to provisions inthe permt governing the |l ocation, rate, water
quality, and purposes of use.

(3) The departnment of ((health)) ecology in consultation with the
advisory commttee established in RCW 90.46.050, shall develop
recomendations for a fee structure for permts i ssued under subsection
(2) of this section. Fees shall be established in amounts to fully
recover, and not exceed, expenses incurred by the departnent of health
and the departnent of ecology in processing permt applications and
nodi fi cations, nonitoring and eval uating conpliance with permts, and
conducting i nspections and supporting the reasonabl e over head expenses

that are directly related to these activities. ((Permt—fees—raynot
I w I : vities. I I :
heal-th-shall . . I hi . - :
has—been—established))

(4) A permt under this section for use of reclained water may be
issued only to a nmunicipal, quasi-nunicipal, or other governnental
entity or to the holder of a waste discharge permt issued under
chapter 90.48 RCW
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(5 The authority and duties created in this section are in
addition to any authority and duties already provided in law with
regard t o sewage and wast ewater col |l ection, treatnent, and di sposal for
the protection of health and safety of the state’s waters. Nothing in
this section limts the powers of the state or any political
subdi vi sion to exercise such authority.

Sec. 203. RCW 90. 46. 040 and 1992 ¢ 204 s 5 are each amended to
read as fol |l ows:
(1) The departnment of ecology shall, in coordination with the

departnent of health, adopt ((a——stngte—set—ofstandards—procedures—
and—gui-deHnes—on—or—before—August—1,—3993)) rules by Decenber 31

2000, for land applications of reclained water.

(2) A permit is required for any l|land application of reclained
wat er. The departnent of ecology may issue a reclainmed water permt
under chapter 90.48 RCWto the generator of reclainmed water who may
then distribute the water, subject to provisions in the permt
governing the location, rate, water quality, and purpose of use. The
departnent of ecology shall not issue nore than one permt for any
i ndi vidual |and application of reclainmed water to a single generator.

(3) In cases where the departnent of ecology determnes, in |and
applications of reclainmed water, that a ((stgntfieant)) risk to the
public health exists, the departnent shall refer the application to the
departnment of health for review and consultation and the departnent of
health may require fees appropriate for review and consultation from
t he applicant pursuant to RCW 43. 70. 250.

(4) A permt under this section for use of reclained water may be
issued only to a nmunicipal, quasi-nunicipal, or other governnental
entity or to the holder of a waste discharge permt issued under
chapter 90.48 RCW

(5 The authority and duties created in this section are in
addition to any authority and duties already provided in [aw. Nothing
in this section |limts the powers of the state or any political
subdi vi sion to exercise such authority.

NEW SECTION. Sec. 204. A new section is added to chapter 90.46
RCWto read as foll ows:

The departnments of ecol ogy and heal th nay adopt rul es as necessary
to carry out the intent of this chapter. If rules are adopted, the
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rules shall identify permt and design approval requirenents under

chapters 43.20, 70.116, 70.119A, 70.142, 90.03, 90.44, and 90.48 RCW
applicable to the generation and distribution of reclainmed water, and

identify criteria to determne when the use of reclained water is

feasi ble to replace nonpotabl e water uses.

Sec. 205. RCW 90. 46. 120 and 1997 ¢ 444 s 1 are each anended to
read as fol |l ows:

AY(® AY(® C C

REOW-90-03-250—and—906-44-060-)) Revenues derived from the reclained
water facility shall be used only to offset the cost of operation of
the wastewater utility fund or other applicable source of systemw de
f undi ng.

| f the proposed use or uses of reclainmed water are intended to
augnent or repl ace potable water supplies or will create the potenti al
for the devel opnment of additional potable water supplies, such use or
uses shall be considered in the devel opnent of the regional water
supply plan or plans addressing potable water supply service by
mul ti pl e water purveyors. This may include water system plans and
coordi nated wat er system pl ans adopted under chapters 43.20 and 70.116
RCW  The owner of a wastewater treatnent facility that proposes to
reclaimwater shall be included as a participant in the devel opnent of
such regional water supply ((ptan—e+r)) plans and water system pl ans.
The wat er supply planning activities shall be devel oped and coordi nat ed
to ensure that opportunities for reclainmed water are eval uat ed and t hat
proposals for construction in public rights of way delineated within
the plan consider infrastructure needed to distribute reclained water.
Wastewater plans adopted under chapter 90.48 RCW shall include a
statenent of certification that reclamation and reuse elenents in
applicabl e regional water supply plans and water systempl ans have been
fully considered and accounted for with regard to the need for future
distribution of reclained water.

NEW SECTION. Sec. 206. A new section is added to chapter 90.46
RCWto read as foll ows:

p. 19 SB 5289



D 01~ W DN PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

34
35

The departnment of ecology, in consultation wth the departnent of
health and water purveyors, shall adopt rules by Decenber 31, 2000,
establishing criteria to determ ne when the use of reclainmed water is
feasible to replace potable water supplied for nonpotable water use.
Local governnents may adopt ordi nances requiring the use of reclained
wat er for nonpot abl e uses when determ ned feasi bl e.

Sec. 207. RCW 90. 46. 130 and 1997 ¢ 444 s 4 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, the owner
of a wastewater treatnent facility that is reclaimng water with a
permt issued under this chapter has the exclusive right, subject to
the terns of the permit and as otherw se provided in this chapter, to
any reclainmed water generated by the wastewater treatnment facility.
Upon securing a permt under this chapter, the use and distribution of
the reclainmed water by the owner of the wastewater treatnent facility
is exenpt fromthe requirenents to obtain a permt under RCW90. 03. 250
and 90.44.060 and the requirenents to obtain approval of a change or
amendnent of a water right under RCW 90.03. 380, 90.03.383, 90.03. 390,
90.44.100, or 90.44. 105.

(2) If the state of Wishington or the United States provides
funding for the construction of reclained water facilities, the state
shall establish a trust water right under chapter 90.38 or 90.42 RCW
for the fraction of the reclained water attributable to such funding.
The priority of use for the state’'s share of reclained water is
instream flow restoration and enhancenent. The departnent may accept
an alternate water right fromthe recl ained water project owner inlieu
of reclained project water if the alternate water right is nore
advant ageous for instreamflow restoration.

(3) Facilities that reclaim water under this chapter shall not
inpair any existing water right ((dewastream—f+rom—any—f+reshwater
el . : b faeiliti I . L .

ght)) unless the holder of the water right is equitably conpensat ed.

PART |11
WATER RI GHT CHANCGES AND TRANSFERS
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Sec. 301. RCW90.03.380 and 1997 c 442 s 801 are each anended to
read as foll ows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the | and
or place upon which the ((sare)) water is used((—PREVI-DEB—HOAEVER-
Fhrat)). However, the right may be transferred to another or to others
and becone appurtenant to any other |and or place of use w thout |oss
of priority of right theretofore established if ((sueh)) the change can
be made wi thout detrinment or injury to existing rights. The point of
diversion of water for beneficial use or the purpose of use may be
changed, if ((sueh)) the change can be nade wi thout detrinment or injury

to existing rights. ((A—ehange—+n—the—place—of—use—potnt—eof

(2) Before any transfer of ((sueh)) a right to use water or change
of the point of diversion of water or change of purpose of use can be
made, any person having an interest in the transfer or change, shal
file awitten application therefor with the departnent ((—and-the)) on
a form prescribed by the departnent. The application nust be

acconpanied with the applicable fee as provided by RCW90.03.470. The
application shall not be granted until notice of the application is
publ i shed as provided in RCW 90.03. 280. ((H—t——shall—appear—that
sueh) )

(3) The departnent shall nake a tentative determ nation as to the
validity and extent of the water right proposed to be transferred or
changed, including the reasonable and beneficial use of water actually
used. In its determ nation, the departnent shall consider whether al
or any portion of the asserted water right has been |ost by nonuse
under common | aw abandonnent or forfeiture under chapter 90.14 RCW and
whet her _any portion of the water diverted or withdrawn constitutes the
waste of water. If the departnent determ nes that any portion of the
current or former use of water under the asserted water right proposed
for change or transfer is not a water right, or constitutes waste of
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water, that portion of the right shall not be approved for change or

transfer. |f the departnment determnes that (a) the asserted water

right is valid, (b) the water right as proposed to be changed will be

for beneficial use, (c) the public interest will not be detrinentally

af fected by the change, and (d) the transfer or ((sueh)) change nay be
made without injury or detrinment to existing rights, the departnent
shal|l issue to the applicant an authorization to nmake the change. Upon

determ ning that the change has been conpleted and water has been put
to beneficial use in accordance with the authorization, the departnent
shall issue a certificate in duplicate granting the right for such
transfer or for such change of point of diversion or of use. The
certificate so issued shall be filed and be nmade a record with the
departnment and the duplicate certificate issued to the applicant
((may)) nust be filed with the county auditor in |ike manner and with
the sane effect as provided in the original certificate or permt to
di vert water.

((2)) (4) If an application for change proposes to transfer water
rights fromone irrigation district to another, the departnent shall,
before publication of notice, receive concurrence from each of the
irrigation districts that such transfer or change will not adversely
affect the ability to deliver water to other | andowners or inpair the
financial integrity of either of the districts.

((3))) (5) A change in place of use by an individual water user or
users of water provided by an irrigation district need only receive
approval for the change fromthe board of directors of the district if
the use of water continues within the irrigation district, and when
water is provided by an irrigation entity that is a nmenber of a board
of joint control created under chapter 87.80 RCW approval need only be
received fromthe board of joint control if the use of water continues
within the area of jurisdiction of the joint board and the change can
be made wi thout detrinment or injury to existing rights. The acreage
irrigated withinanirrigation district may not be expanded t hrough use
of conserved water unless approval has been received from the
departnment in accordance with section 302 of this act.

((£4)Y)) (6) The departnment may approve an application for change
t hat proposes to transfer or change an inchoate water right permt or
certificate held by a public water systemin accordance with section
408 of this act.
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(7) This section shall not apply to trust water rights acquired by
the state through the funding of water conservation projects under
chapter 90.38 RCWor RCW 90.42.010 through 90.42. 070.

NEW SECTION. Sec. 302. A new section is added to chapter 90.03
RCWto read as foll ows:

(1) After the effective date of this section, if a person hol ding
a water right established under the laws of the state of Washington
conserves water or proposes to conserve water, the person may, in
accordance with RCW90. 03. 380, apply to the departnment for a change in
purpose or place of use or point of diversion or any conbination
t hereof for the purpose of using conserved water for a new purpose or
in a place not originally authorized for beneficial use. The maxi num
acreage allowed to be irrigated may be expanded and the place of use
and the popul ation served by the water right may be increased beyond
the original intended place of use and purpose of use of the water
right only as provided by this section.

(2) If the proposed change results in no increase in the annua
consunptive quantity of water used under the water right, the person
proposing to make the change may retain for new use all of the
transferabl e conserved water. For conservation projects in which the
annual consunptive quantity of water wll be increased, the person
proposi ng the change or transfer nust agree in witing to convey to the
state of Washington the water right for at |east one-half of the
transferabl e net water savings for the purpose of establishing a trust
wat er right under chapter 90.38 or 90.42 RCWas applicable. If state
or federal funds wll be enployed in the conservation project, the
proportion of the water savings that nust be conveyed to the state of
Washi ngton shall be equivalent to the ratio of the state or federa
funding to the overall project cost, but in no case | ess than one-half
of the net water savings. The person proposing to change or transfer
and use the remai ning water on additional or different | ands may do so
only wunder an approved change to the water right issued by the
departnment under RCW 90.03. 380, 90.03.383, 90.03.390, or 90.44.100.
Real | ocati on and use of conserved water under this section shall not
i npair any existing water right.

(3) The departnment nmay waive the requirenent to convey a trust
water right to the state only where there is no discernible public
purpose to be benefited by establishnment of a trust water right for
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those waters. In such case, in lieu of conveying a trust water right,
t he person proposing the conservation project nust remt to the state
treasurer a paynent equal to the value of the proportion of the water
right not conveyed to the state. The anmount of this paynent shall be
determ ned by a |icensed i ndependent real estate appraiser selected by
agreenent of the departnent and the applicant. The basis of the
apprai sal shall be the value of the proportion of the conserved water
not conveyed to the state in consideration of the econom c val ue of
water in the imedi ate area where the water right is used. The cost of
the appraisal shall be shared equally by the departnent and the
applicant. Any funds conveyed to the state under this section shall be
deposited in the state streamflow restoration account established in
section 1005 of this act for use in purchasing or |easing trust water
rights.

NEW SECTION. Sec. 303. A new section is added to chapter 90.03
RCWto read as foll ows:

The departnment is authorized to process and render decisions on
applications for change or transfer under this chapter and anendnents
of ground water rights under chapter 90.44 RCWas a matter of higher
priority than processing and rendering decisions on applications for
new water rights. Any application for a new water right for which a
permt decision has not been made by the departnent at the tine a
transfer, change, or amendnent is approved shall not be considered an
exi sting water right subject to analysis as to whether the application
may be injured, inpaired, or detrinentally affected by the transfer or
change.

Sec. 304. RCWO90.42.080 and 1993 c 98 s 4 are each anended to read
as follows:

(1) The state may acquire all or portions of existing water rights,
for the purposes of this chapter, by purchase, |ease, gift, financing
water conservation, reclaimng water, or as a consequence of the
artificial storage and discharge of ground water, or by other
appropri ate neans ot her than by condemati on, fromany person or entity
or conbi nation of persons or entities. Once acquired, such rights are
trust water rights.

(2) The departnent may enter into | eases, contracts, or such other
arrangenents with other persons or entities as appropriate, to ensure
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that trust water rights acquired in accordance with this chapter may be
exercised to the fullest possible extent.

(3) Trust water rights may be acquired by the state on a tenporary
or permanent basis.

(4) The provisions of RCW 90.03.380 and 90.03.390 apply to
transfers of water rights under this section.

((

thi-s—purpese—by—thetegisltaturer))

NEW SECTION. Sec. 305. A new section is added to chapter 90.03
RCWto read as foll ows:

A person may acquire and hold a water right for a beneficial
i nstream purpose or purposes if the departnent approves a transfer or
change of the water right under RCW 90.03.380 or 90.03.390. An
application for change nust be filed on a form prescribed by the
departnment. Notice of the application shall be provided in the sane
manner as any other application filed under this chapter. An instream
flowright established in this manner need not invol ve any di versi on of
wat er or other physical works. An instreamflow right is appurtenant
to a stream or reach of stream specified in the departnent’s change
approval. When changed or transferred in this manner, the water right
shall retain its original priority date.

PART |V
PUBLI C WATER SUPPLY

NEW SECTION. Sec. 401. A new section is added to chapter 90.03
RCWto read as foll ows:

It isinthe public interest for public water systens’ certificated
water rights that docunent a conbination of water that has been put to
beneficial use and water that has not been put to beneficial use to be
managed and regul ated in a nmanner that:

(1) Provides for concurrent devel opnent and use of an inchoate
water right permt and the restoration of instreamflows in geographic
areas with sal nonid stocks |isted or proposed for listing as threatened
or endangered under the federal endangered species act, or with stocks
listed as critical or depressed under the state sal non and steel head
stock inventory;
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(2) Provides for the concurrent use of an inchoate water right
permt and the retention of instream flows to provide for the
preservation of wildlife, fish, scenic, aesthetic, and navigationa
val ues and other environnental values in geographic areas wthout
salnmonid stocks |isted or proposed for Ilisting as threatened or
endanger ed under the endangered species act or with stocks listed as
critical or depressed under the state salnmon and steel head stock
i nventory;

(3) Provides clarity and certainty regarding the |egal status of
those rights for purposes of planning for water supply, land use
wat er shed managenent, and growt h managenent;

(4) Allows public water systens, through existing planning and
regul atory processes, the certainty required for public water systens
to operate in a safe, reliable, and effective manner consistent with
their duties to:

(a) Inplenent progranms that pronote the efficient managenent and
use of water resources;

(b) Provide water service in a tinmely and reasonabl e manner; and

(c) Respect and protect the ecol ogical system affected by their
wat er wi t hdr awal s;

(5) Ensures the effective use of existing water supplies through
wat er conservation; and

(6) Pronotes the formation of satellite nmanagenent agencies to
facilitate regional managenent of public water supplies.

Sec. 402. RCW90.03.330 and 1987 c¢ 109 s 89 are each anended to
read as foll ows:

(1) Upon a showing satisfactory to the departnent that any
appropriation has been perfected in accordance with the provisions of
this chapter, it shall be the duty of the departnment to issue to the
applicant a certificate stating such facts in a form ((te—bhe))
prescribed by ((ht#)) the departnent, and such certificate shall
((t+hereupon)) be recorded with the departnment. Upon the request of a
public water system the departnent shall i ssue increnental

certificates of water right, not nore than once every six vears, that

reflect either instantaneous or annual quantities of water, or both,

perfected by actual beneficial use. Punpi ng or diversion records,
meter data, or other reasonable information showing the extent of
actual beneficial use of water shall acconpany the request. Any
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original water right certificate issued, as provided by this chapter,
shal | be recorded with the departnent and thereafter, at the expense of
the party receiving the ((samwe)) certificate, be transmtted by the
departnment ((t+ransmtted)) to the county auditor of the county or
counties where the distributing system or any part thereof is
| ocated((;—and)). The certificate shall be recorded in the office of
such county auditor, and thereafter be transmtted to the ((ewrer
thereof)) certificate hol der.

(2) Public water systemcertificates of water right that docunent
a _conbination of water that has been put to beneficial use and water
t hat has never been put to use, that have departnent of health approval
for the source for which the right is associated, and for which the
entity holding the certificate has constructed facilities in place to
use the water authorized by the water right, shall be adm nistered in
the foll owm ng manner:

(a) Any instantaneous or annual quantity of water that has been
perfected by application of water to actual beneficial use prior to the
effective date of this section shall remain a certificated right in
good standing under this section subject to issuance of a superseding
certificate under section 405 of this act. The application of water to
beneficial use nust be shown by punping or diversion records, neter
data, or other reasonable information showing the extent of actua
beneficial use.

(b) Any instantaneous or annual quantity of water not perfected by
actual beneficial use prior to the effective date of this section is
reinstated as a water right pernmit within the meaning of this chapter
and the holder of the permt is authorized to continue devel opnent and
use of the inchoate water right. The reinstated permt shall be
adm ni stered by the departnent as an inchoate right in permt status in
good standing, with a priority date as of the original application
subject to the requirenents of section 407 of this act.

(3)(a) For a public water system holding a pernmt reinstated by
this section and having a departnent of health approved nunber of
connections, and for which the original water right application filing
was for a discrete nunber of connections, water use by up to the
departnment of health approved nunber of connections as of the effective
date of this sectionis allowed within the existing water service area
of the public water system If the public water system does not have
an existing service area established under chapter 43.20 or 70.116 RCW
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the place of use as authorized under the original certificate shall be
the place of use for water that is reinstated to permt status under
this section.

(b) For any public water systemholding pernits reinstated by this
section and having a departnent of health approved nunber of equival ent
residential units, and for which the original water right application
filing was nmade for a discrete nunber of connections or a then current
popul ation and future requirenents of the municipality or comunity,
water services shall be allowed up to the nunber of equivalent
residential wunits approved by the departnent of health as of the
effective date of this section for the existing service area of the
public water system as established under chapter 43.20 or 70.116 RCW
However, any water supply interties nust also conply with RCW
90. 03. 383.

(c) For any public water systemholding pernits reinstated by this
section with an unspecified nunber of connections in its departnent of
health approved water systemplan, and the original application filing
was made for then current population and future requirenents of the
muni cipality or community, water services shall be allowed to satisfy
the existing retail service area as established under chapter 43.20 or
70.116 RCW retail service area in-filling, and existing whol esale
wat er delivery as of the effective date of this section. However, any
interties nust also conply with RCW 90. 03. 383.

Sec. 403. RCW90.03.015 and 1987 c¢ 109 s 65 are each anended to
read as foll ows:

((As—used—+nthis—<chapter)) The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Departnment"” means the departnent of ecology((:+)).

(2) "Director” neans the director of ecol ogy((:—and)).

(3) "Person" neans any firm association, water users’ associ ation,
corporation, irrigation district, or municipal corporation, as well as
an i ndi vi dual .

(4) "lInchoate water right" neans an inconplete appropriative right
in good standing so long as the requirenents of l|law are being
fulfilled.

(5) "Public water systemi has the neaning provided in RCW
70. 119A. 020.

SB 5289 p. 28



©O© 00 N O Ol WDN P

L
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

Sec. 404. RCW39.34.020 and 1985 ¢ 33 s 1 are each anended to read
as follows:

For the purposes of this chapter, the term "public agency" shal
mean any agency, political subdivision, or unit of |ocal governnent of
this state including, but not [imted to, municipal corporations, quasi
muni ci pal corporations, special purpose districts, ((and)) |ocal
service districts, and public water systens as defined in RCW
70. 119A. 020; any agency of the state governnent; any agency of the

United States; any Indian tribe recognized as such by the federa
governnent; and any political subdivision of another state.
The term "state" shall nmean a state of the United States.

NEW SECTI ON. Sec. 405. A new section is added to chapter 90.03
RCWto read as foll ows:

(1) Any public water system asserting that it holds a certificate
t hat docunents a conbination of water put to beneficial use and water
not yet put to beneficial use shall provide evidence to the departnent
denonstrating that the criteria in subsection (2) of this section are
met such that a superseding certificate and water rights permt should
be issued. | f the departnment, upon reviewing a public water system
pl an or other applicable information, determ nes that the systemhas an
i nchoate water right as provided i n RCW90. 03. 330, the departnent shall
i ssue a superseding certificate for the portion of the right that has
been put to beneficial use and shall issue a permt for the inchoate
portion of the water right that is reinstated to permt status. The
departnent shall condition permts reinstated by RCW90.03.330 with t he
performance standards created by section 407 of this act and a
devel opment schedule. The devel opnent schedul e shall be twenty years
fromthe effective date of this section wwth the option to extend the
schedule if good cause is shown under RCW 90.03. 320, except that the
departnment may:

(a) Authorize a devel opnent schedul e | onger than twenty years, but
not nore than fifty years, if a planned need is denonstrated, and (i)
a wthdrawal facility wwth a hydraulic capacity beyond that needed for
twenty years was constructed, or (ii) debt service requirenents extend
for such a period;

(b) Authorize a devel opnment schedule of |ess than twenty years if
the permttee, pursuant to reasonable diligence, can perfect inchoate
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water right quantities by actual beneficial use in a shorter period of
tinme; or

(c) Deny any time for further developnent iif there is no
denonstrat ed need for the water based on the water systempl an or other
appl i cabl e i nformation.

(2) Upon any determ nation of nonconpliance with the performance
standards created by section 407 of this act, the permttee shall be
granted, by witten notice, a reasonable period of tinme to effect
conpl i ance. If a public water system receiving such a notification
di sagrees with the departnent’s determ nation of a reasonable tine for
conpliance, it may, at its election, initiate nonbinding nediationwth
the departnent to resolve the dispute. After nediation, if the dispute
is not resolved, the state shall issue the permt to effect the
per f or mance standards. The permt is appealable to the pollution
control hearings board.

(3) At the end of the construction schedule authorized in the
permt, the permt holder may request an extension of tine only as
provi ded in RCW 90. 03. 320.

Sec. 406. RCW 90. 03. 386 and 1991 c¢ 350 s 2 are each anended to
read as foll ows:

(1) Wthin service areas established pursuant to chapters 43. 20 and
70.116 RCW the departnent of ecology and the department of health
shall coordinate approval procedures to ensure conpliance and
consi stency with the approved water system pl an.

(2) An application for change of water right nmay be approved to
establish a conmon service area for the use of existing water rights
across multiple service areas that have been established under chapters
43.20 and 70.116 RCW The departnent of ecol ogy and the departnent of
health shall coordinate review and approval procedures to ensure
conpliance and consistency with an approved coordi nated water system
plan or regional water plan for any common place of use proposal. Al
water rights for public water supply within the proposed conmon service
area shall be evaluated as part of the proposal.

NEW SECTION. Sec. 407. A new section is added to chapter 90.03
RCWto read as foll ows:

(1) Any permttee with a water right permt reinstated under
section 405 of this act must neet the performance standards of this
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subsecti on. Denonstration of conpliance with performance standards
shall be through existing planning prograns and processes of the
departnent of health or ecology to the extent practicable. Al |
permttees shall initially docunent conpliance with the performance
standards not |less than two years and not nore than eight years from
the effective date of this section to the departnent of ecology and
then inits water system plan update, provided a water systemplan is
required. Any permttee not required to conplete a water system plan
shal | denonstrate conpliance in a reasonable, witten format. |If the
permttee conplies with the performance standards, it wll be
considered in conpliance with RCW90. 03. 320. The perfornmance standards
ar e:

(a) Evidence denobnstrating a need for the water wthin the
devel opnent schedule specified by the permt consistent with demand
forecasts prepared in accordance with the demand forecasting nethods
specified by the departnents of ecol ogy and heal t h;

(b) Evidence that the water systenmis use of water is fully
consi stent with approved | ocal | and use planning within the constraints
of water availability and cost;

(c) Evidence that the water use neets state conservation and water
use efficiency requirenents existing at the tine the docunentation is
subm tt ed;

(d) Current information on how the utility’'s recent and proposed
beneficial use of water under such permts is consistent wwth state and
federal laws legally applicable to water use under the permt; and

(e) Evidence of participation by the permttee, to the extent
practicabl e, i n watershed pl anni ng under chapter 90. 82 RCW coordi nated
wat er system pl anni ng under chapter 70.119 RCW or other collaborative
wat er shed pl anning efforts, if initiated.

(2) For the performance neasures in subsection (1) of this section,
the departnment of health is responsible for ensuring conpliance with
subsection (1)(a) through (c) of this section and the departnent of
ecology is responsible for ensuring conpliance with subsection (1)(d)
and (e) of this section when the perfornmance neasures are identified in
a water system plan. If no water system plan is required, the
departnent of ecology is responsible for ensuring conpliance with al
per f or mance measur es.

(3) For public water systens with a source of water that is either
a surface water source or a ground water source that is interconnected
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with a surface water body that provides habitat for one or nore
sal nonid stocks that are |isted or proposed for listing as threatened
or endangered under the federal endangered species act or with stocks
listed as critical or depressed under the state sal non and steel head
stock inventory, the public water systemshall enter into and i npl enent
an interlocal agreenment with the departnents of ecology and fish and
wildlife as provided by chapter 39.34 RCW

(a) The purpose of the interlocal agreenent is to identify and nake
mut ual conmmtments to

(1) Take imediate actions to arrest the further decline in fish
stock health and abundance;

(1i) Establish, protect, and restore an instream flow that is
sufficient to ensure that the instreamflowcontributes to the recovery
and mai ntenance of salnonid stocks. Any instream flows that are
established in connection with an interlocal agreenent for a water
resource inventory area, as defined by chapter 173-500 WAC, overl ayi ng
the sane geographic areas that received a grant from the departnent
under chapter 90.82 RCW shall be interim until such planning for
instream flow, if applicable, is conplete under chapter 90.82 RCW
Interiminstreamfl ows established shall be conservative with regard to
preserving instream val ues;

(1i1) Define a strategy to restore streamflows to the established
i nstream f | ow,

(i1v) Establish benchmarks or mlestones that can be wused to
obj ectively neasure the success in the recovery and mai nt enance of the
listed sal nonid stocks; and

(v) Establish provisions for an adaptive managenent approach to
nodi fy the interlocal agreenent to effect its goal

(b) If an interlocal agreenent is not devel oped and signed by the
departnents of ecology and fish and wildlife and the permttee within
two years of the effective date of this section, the permttee’ s use of
water fromthe effective date of this section under the permt shall be
subject to applicable source instream flows existing as of the
effective date of this section created by rule. If instreamflows have
not been established or are insufficient, an instream flow shall be
specified by the departnent in consultation with the departnent of fish
and wildlife under RCW 75.20.050 by permt proviso, and any future
instream fl ows adopted or anended by the departnent.
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(c) Wthin four years of the effective date of this section, and
every three years thereafter, the departnent in consultation with the
departnment of fish and wildlife, shall reviewthe interlocal agreenent
and its inplenentation to determne its effectiveness in contributing
to the recovery and maintenance of the listed salnonid stocks and
review the actions of all parties to inplenment the agreenent. |f the
departnment of ecology determnes by witten findings that a permttee
who is party to the interlocal agreenent has failed to abide by the
agreenent, it shall condition the use of water under the permt, from
the effective date of this section, to applicable instream fl ows
existing as of the effective date of this section created by rule. If
instream flows have not been established or are insufficient, an
instreamfl owshall be specified by the departnent in consultation with
the departnment of fish and wldlife under RCW 75.20.050 by permt
proviso, and any future instream flows adopted or anmended by the
depart nent.

(d) If any permttee who is party to the interlocal agreenent
di sagrees with any determ nations nmade by the departnent under this
section, the permttee may, at its election, initiate nonbinding
medi ation with the departnent to resolve a dispute. After nmediation,
if the dispute is not resolved, the permttee nmay appeal any findings
made by the departnent to the pollution control hearings board.

(4) For any public water systempermttee in an area w t hout stocks
listed as threatened or endangered under the endangered speci es act and
W t hout stocks listed as critical or depressed in the state sal non and
steel head stock inventory, the use of inchoate permts shall be
conditioned with instream flows established under chapter 90.22 or
90.54 RCWexisting as of the effective date of this section, for the
appl i cabl e source.

(5) Nothing in this section waives any other requirenent of the | aw
related to the use of water

NEW SECTION. Sec. 408. A new section is added to chapter 90.03
RCWto read as foll ows:

The departnent shall approve an application for change that
proposes to change or transfer an inchoate water right fromone public
water systemto another or to expand the place of use of an existing
public water system if in addition to the requirenments of RCW
90. 03. 380:
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(1) The proposed change will authorize the use of water consistent
with a state-approved water system plan under chapter 43.20 RCW and
any approved conprehensive plan under chapter 36. 70A or 36.70 RCW or
in the absence of such a plan, an approved plan under chapter 35.63
RCW The departnent shall reviewwater right issues concurrently with
departnment of health review of the associated water system plan
descri bing any proposed transfer of water. Any transfer of nore than
two mllion gallons of water per day across a water resource inventory
area boundary nust be consistent with an approved wat ershed pl an under
chapter 90.82 RCW coordi nated water system plan under chapter 70.116
RCW or a simlar plan. In the absence of such a plan, the departnent
shall secure the approval of the counties affected by the transfer
prior to approval of the change;

(2) The public water system has inplenented water conservation
measures so that its water use neets or exceeds state performance
standards. For transfers of water by intertie, the receiving public
wat er systemni s conservati on performance nust be equi val ent to or exceed
t he sendi ng systenis perfornmance; and

(3)(a) The use of water is subject toinstreamflows to protect the
quality of the natural environnment as provided in RCW90.54.020(3)(a)
or 75.20.050 and a contributionto flowrestoration is nmade as provi ded
under (b) of this subsection. The departnment shall condition the use
of water with any instreamfl ow proviso on the water right proposed for
change or any applicable instreamflows contained in an adopted rul e,
unl ess the departnent, in consultation with the departnent of fish and
wildlife, determnes that the applicable instream flow is not
sufficient. Interim instream flows shall be established that are
conservative with regard to preserving instream values. Any interim
instream flow placed as a proviso on an approved change under this
sectionis effective until permanent instreamfl ows are devel oped under
a wat er shed pl anni ng programunder chapter 90.82 RCW or in the absence
of such a program by the departnent of ecol ogy under chapters 90. 22
and 90. 54 RCW

(b) I'n addition to the provisions of (a) of this subsection, in
areas where adopted m ni muminstreamfl ows have not been net in eight
of the nost recent ten years, the departnment shall require the
applicant to provide a contribution to assist in the restoration of
aquatic ecosystens in the affected watershed or wat ersheds equal to ten
percent of the volunme or value of the unused water to be transferred.
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The contribution can be a transfer of water to the state trust water
rights program or at the applicant’s discretion a one-tine nonetary
contribution. For a nonetary contribution, the applicant proposing the
transfer shall remt to the state treasurer a paynent based on the
val ue of the water as determ ned by a |licensed i ndependent real estate
apprai ser selected by agreenment of the departnent and the applicant.
The cost of the appraisal shall be borne by the applicant. Any funds
conveyed to the state under this section shall be deposited in the
state stream fl ow restoration account established in section 1005 of
this act for use in purchasing or leasing trust water rights.

NEW SECTION.  Sec. 409. A new section is added to chapter 90.03
RCWto read as foll ows:

The departnent is authorized to enter into agreenents wth
satellite managenent agencies to effect sound water nmanagenent and
public health objectives consistent with this chapter and chapters
43.20 and 70.116 RCW The departnent shall seek expressions of the
public interest in developing the agreenents and any such agreenent

shal | not authorize any inpairnment of existing rights. |nplenmentation
of the agreenent nust result in a net benefit to the public when public
heal th and environnmental values are eval uated together. |n devel oping

the agreenents, the departnent shall consider, but is not limted to
consi deri ng:

(1) Benefits to regional water supplies;

(2) The effect of existing and future w thdrawal s of ground water
under RCW 90. 44. 050;

(3) Appropriate mtigation or contingency plans for water use
during | ow fl ow peri ods;

(4) Appropriate conservation and nmetering practices;

(5) Water managenent responsibilities proportional to the vol une of
wat er bei ng noved, if any; and

(6) Water nmanagenent activities targeted at establishnent,
protection, and restoration of instreamfl ows.

Sec. 410. RCW 90.03.383 and 1991 ¢ 350 s 1 are each anended to
read as foll ows:

(1) The l egislature recogni zes the value of interties for inproving
the reliability of public water systens, enhancing their managenent,
and nore efficiently utilizing the increasingly limted resource.
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G ven the continued gromh in the nost popul ous areas of the state, the
i ncreased conplexity of public water supply managenent, and the trend
toward regional planning and regional solutions to resource issues,
i nterconnections of public water systens through interties provide a
val uabl e tool to ensure reliable public water supplies for the citizens
of the state. Public water systens have been encouraged in the past to
utilize interties to achieve public health and resource nmanagenent
objectives. The legislature finds that it is inthe public interest to
recogni ze interties existing and in use as of January 1, 1991, and to
have associated water rights nodified by the departnent of ecology to
reflect current use of water through those interties, pursuant to
subsection (3) of this section. The legislature further finds it in
the public interest to develop a coordinated process to review
proposals for interties commencing use after January 1, 1991.

(2) For the purposes of this section, the follow ng definitions
shal | apply:

(a) "Interties" are interconnections between public water systens
permtting exchange, acquisition, or delivery of water between those
systens for other than energency supply purposes, where such exchange
or delivery is wthin established instantaneous and annual w t hdrawal
rates specified in the systens’ existing water right permts or
certificates, or contained in clains filed pursuant to chapter 90.14
RCW and which results in better nmanagenent of public water supply
consistent with existing rights and obligations. Interties include
i nterconnections between public water systens permtting exchange,
acquisition, or delivery of water to serve as primary or secondary

sources of suppl y((+—but—do—net—inelude—developrent—of new sources—of
supply—teo—+reet—ftuture—derand) ).

(b) "Service area" is the area designated in a water systempl an or
a coordi nated water systempl an pursuant to chapter 43.20 or 70.116 RCW
respectively. \When a public water system does not have a designated
service area subject to the approval process of those chapters, the
service area shall be the designated place of use contained in the
water right permt or certificate, or contained in the claimfiled
pursuant to chapter 90.14 RCW

(3) Public water systens with interties existing and in use as of
January 1, 1991, or that have received witten approval from the
departnent of health prior to that date, shall file witten notice of
those interties with the departnent of health and the departnent of
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ecol ogy. The notice may be incorporated into the public water systenis
five-year update of its water systemplan, but shall be filed no | ater
than June 30, 1996. The notice shall identify the location of the
intertie; the dates of its first use; the purpose, capacity, and
current use; the intertie agreenent of the parties and the service
areas assigned; and other information reasonably necessary to nodify
the water right permt. Notw t hstanding the provisions of RCW
90.03.380 and 90.44.100, for public water systenms with interties
existing and in use as of January 1, 1991, the departnment of ecol ogy,
upon receipt of notice neeting the requirenents of this subsection
shal |, as soon as practicable, nodify the place of use descriptions in
the water right permts, certificates, or clains to reflect the actual
use through such interties, provided that the place of use is within
service area designations established in a water system plan approved
pursuant to chapter 43.20 RCW or a coordinated water system plan
approved pursuant to chapter 70.116 RCW and further provided that the
water used is within the instantaneous and annual wthdrawal rates
specified in the water right permt and that no outstandi ng conplaints
of inpairment to existing water rights have been filed with the
departnent of ecology prior to Septenber 1, 1991. Where such
conpl aints of inpairnment have been received, the departnent of ecol ogy
shall make all reasonable efforts to resolve themin a tinmely manner
t hrough agreenent of the parties or through available admnistrative
remedi es.

(4) Notw t hstandi ng the provisions of RCW90. 03. 380 and 90. 44. 100,
exchange or delivery of water through interties comrencing use after
January 1, 1991, shall be permtted when the intertie i nproves overal
systemreliability, enhances t he manageability of the systens, provides
opportunities for conjunctive use, or delays or avoids the need to
devel op new wat er sources, and otherw se neets the requirenents of this
section, provided that each public water systenis water use shall not
exceed the instantaneous or annual wthdrawal rate specified in its
water right authorization, shall not adversely affect existing water
rights, and shall not be i nconsistent with state-approved pl ans such as
wat er system pl ans or other plans which include specific proposals for
construction of interties. Interties commencing use after January 1,
1991, shall not be inconsistent with regional water resource plans
devel oped pursuant to chapter 90.54 RCW
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(5) For public water systens subject to the approval process of
chapter 43.20 RCW or chapter 70.116 RCW proposals for interties
comenci ng use after January 1, 1991, shall be incorporated into water
system pl ans pursuant to chapter 43.20 RCWor coordi nated water system
pl ans pursuant to chapter 70.116 RCWand submtted to t he depart nent of
health and the departnent of ecology for review and approval as
provi ded for in subsections (5) through (9) of this section. The plan
shall state how the proposed intertie will inprove overall system
reliability, enhance the nanageability of the systens, provide
opportunities for conjunctive use, or delay or avoid the need to
devel op new wat er sources.

(6) The departnent of health shall be responsible for review and
approval of proposals for newinterties. Inits reviewthe departnent
of health shall determ ne whether the intertie satisfies the criteria
of subsection (4) of this section, wth the exception of water rights
considerations, which are the responsibility of the departnent of
ecol ogy, and shall determ ne whether the intertie is necessary to
address energent public health or safety concerns associated wth
public water supply.

(7) If theintertieis determ ned by the departnent of health to be
necessary to address energent public health or safety concerns
associated with public water supply, the public water system shall
anend its water system plan as required and shall file an application
with the departnent of ecology to change its existing water right to
reflect the proposed use of the water as described in the approved
wat er system plan. The departnent of ecology shall process the
application for change pursuant to RCW 90.03.380 or 90.44.100 as
appropriate, except that, notwithstanding the requirenents of those
sections regarding notice and protest periods, applicants shall be
required to publish notice one time, and the comrent period shall be
fifteen days fromthe date of publication of the notice. Wthin sixty
days of receiving the application, the departnent of ecology shall
i ssue findings and advise the departnent of health if existing water
rights are determned to be adversely affected. |If no determnationis
provi ded by the departnment of ecology within the sixty-day period, the
departnment of health shall proceed as if existing rights are not
adversely affected by the proposed intertie. The departnent of ecol ogy
may obtain an extension of the sixty-day period by submtting witten
notice to the departnent of health and to the applicant indicating a
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definite date by which its determnation will be nmade. No additiona
extensions shall be granted, and in no event shall the total review
period for the departnent of ecol ogy exceed one hundred ei ghty days.

(8) If the departnent of health determ nes the proposed intertie
appears to neet the requirenents of subsection (4) of this section but
i's not necessary to address energent public health or safety concerns
associated with public water supply, the departnment of health shal
instruct the applicant to submt to the departnment of ecology an
application for change to the underlying water right or claim as
necessary to reflect the new place of use. The departnment of ecol ogy
shall consider the applications pursuant to the provisions of RCW
90. 03. 380 and 90.44.100 as appropriate. If inits review of proposed
interties and associated water rights the departnment of ecology
determnes that additional information is required to act on the
application, the departnent may request applicants to provide
informati on necessary for its decision, consistent wth agency rules
and witten guidelines. Parties disagreeing with the decision of the
departnment of ecol ogy on the application for change in place of use may
appeal the decision to the pollution control hearings board.

(9) The departnent of health may approve plans containing intertie
proposals prior to the departnment of ecology’ s decision on the water
right application for change in place of use. However, notw thstandi ng
such approval, construction work on the intertie shall not begin until
the departnent of ecology issues the appropriate water right docunent
to the applicant consistent with the approved pl an.

NEW SECTION. Sec. 411. A new section is added to chapter 90.03
RCWto read as foll ows:

Not hi ng in section 401, 405, or 407 through 409 of this act or RCW
90. 03. 330, 90.03.015, 39.34.020, 90.03.386, or 90.03.383 shall inpair
any existing water right.

PART V
GROUND WATER EXEMPTI ON

Sec. 501. RCW90.44.050 and 1987 c¢ 109 s 108 are each anended to
read as foll ows:

((AHter—3une—6,—23945-)) No wi thdrawal of public ground waters of
the state shall be begun, nor shall any well or other works for such
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w t hdrawal be constructed, unless an application to appropriate such
wat ers has been nmade to the departnment and a permt has been granted

a—day)) except as provided in sections 502 and 503 of this act.

NEW SECTI ON.  Sec. 502. A new section is added to chapter 90.44
RCWto read as foll ows:

Wthin tw years of the effective date of this section, and
afterward whenever changing water supply and water use conditions
di ctate, the departnent shall enter into agreenents wth each county of
the state to establish the conditions under which various new
wi t hdrawal s of ground water woul d be exenpt fromthe permt requirenent
of RCW 90. 44.050 for those watersheds or portions of watersheds that
lie within that county’s boundari es. I n devel opi ng such agreenents,
t he departnent shall consult wth the departnents of health, fish and
wldlife, and comunity, trade, and econonm c devel opnent, and the
departnent shall, as quickly as is practicable, adopt the conditions
established in such agreenents as rules. The agreenents shall be
designed to neet both state and | ocal objectives with respect to | and
and water resource managenent, including, but not limted to:

(1) Protecting and restoring salnonid stocks that are listed or
proposed for listing as threatened or endangered under the federa
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endangered species act or listed as critical or depressed under the
state sal non and steel head stock inventory;

(2) Conplying with, and effectively inplenenting, the provisions of
chapter 36. 70A RCW

(3) Providing for public health and safety and pronoting the use of
satel lite nmanagenent agencies to manage new public water systens;

(4) Promoting neaningful and effective watershed planning and
managenent ;

(5) Providing certainty about types of water uses that would be
exenpt fromthe permt requirenents of RCW 90. 44. 050;

(6) Pronmoting cluster devel opnent to hel p preserve open space; and

(7) Providing the neans to address and mtigate for any
envi ronment al and natural resources effects caused by either single or
multiple withdrawals exenpted from the permt requirenments of RCW
90. 44. 050.

NEW SECTION.  Sec. 503. A new section is added to chapter 90.44
RCWto read as foll ows:

(1) Except as specified in subsections (2) and (3) of this section,
and until that tine as an agreenent or agreenents under section 502 of
this act have been concluded wth a particular county, but not after
two years from the effective date of this section, a wthdrawal of
public ground waters in a total amount not exceeding five thousand
gal lons per day is allowed for one or nore of the foll ow ng purposes:

(a) Stock watering up to the carrying capacity of the |and;

(b) Irrigation of a lawn or noncommercial garden, the total area
irrigated not to exceed one-half acre;

(c) Single or group donestic use; or

(d) Industrial purposes.

The purposes listed in (a) through (d) of this subsection are
exenpt from the permt requirenments of RCW 90.44.050, and, to the
extent water is beneficially used and in conformance with all other
applicable laws, are entitled to a right equal to that established
under the provisions of this chapter. The priority date for a right
est abl i shed under this section shall be the date that conti nuous usage
of water for one or nore of the exenpted purposes set forth in this
subsection is commenced. The departnment nmay require persons or
entities making withdrawal s under this section to furnish information
as to the neans for and the quantity of their w thdrawals.
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(2) Until an agreenent or agreenents have been concluded under
section 502 of this act, but not after two years from the effective
date of this section, for those watersheds or portions of watersheds
that lie within a county’'s boundaries but outside of the areas
identified in subsection (3) of this section, the county may adopt
criteria by local ordinance further restricting the use of the
exenption specified in subsection (1) of this section. Types of
restrictions that may be pl aced upon use of the exenption include, but
are not limted to:

(a) Limting use to certain purposes;

(b) Limting the amount of water that can be used for one or nore
pur poses and the acreage that can be irrigated;

(c) Limting the total nunber of exenpt uses or the total
quantities of water that nay be withdrawn fromthe source, regardless
of purpose; and

(d) Limting the termof use of the exenption to the period until
wat er can be provided by a public water system

(3) Until an agreenent or agreenents have been concl uded under
section 502 of this act, but not after two years from the effective
date of this section, for any areas of the state containing waters in
whi ch one or nore sal nonid stocks are listed or proposed for listing as
t hreat ened or endangered under the federal endangered species act, or
are listed as critical or depressed under the state salnon and
steel head stock inventory, the use of the permt exenption specified in
RCW 90. 44. 050 is either prohibited, or the conditions under which the
exenption can be used nodified, if, within that area, depleted stream
fl ows have been identified as a contributing factor in the decline of
the fishery resource by a |limting factor analysis undertaken in
conjunction with the listing, and the aquifer or aquifers that would
serve as the source for new water supplies would capture water fromone
or nmore of the surface water bodies that is experiencing depleted

stream fl ows. In those areas where water service from an existing
public water system or approved satellite nmanagenent agency is
reasonably available, use of the exenption is prohibited. In those

areas where water service from an existing public water system or
approved satellite nmanagenent agency is not reasonably avail able, the
exenption shall be used solely for reasonable single-famly donestic
purposes in an amount not to exceed four hundred gallons per day and
only until water can be provided by a public water system
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(4) This section expires two years fromthe effective date of this
section.

Sec. 504. RCW58.17.110 and 1995 ¢ 32 s 3 are each anended to read
as follows:

(1) The city, town, or county legislative body shall inquire into
the public use and interest proposed to be served by the establishnent

of the subdivision and dedication. ((H——shalH—determne—(ar—+

£2))) A proposed subdivision and dedi cation shall not be approved
unless the city, town, or county |l egislative body determ nes and nakes

witten findings that: (a) Appropriate provisions are nmade for the
public health, safety, and general welfare and for such open spaces,
drai nage ways, streets or roads, alleys, other public ways, transit
stops, potable water supplies, sanitary wastes, parks and recreation,
pl aygrounds, schools and school grounds and all other relevant facts,
including sidewal ks and other planning features that assure safe
wal ki ng conditions for students who only walk to and from school; and
(b) the public use and interest will be served by the platting of such
subdi vi si on and dedi cati on.

(2) In meking its determnation and witten findings that
appropriate provisions have been nade for potable water supplies, the
city, town, or county legislative body shall pronote the reliable and
efficient delivery of safe and adequate water supply by ensuring that:

(a) The nunber of new public water supply systens established is
nm nimzed;

(b) The use of newwells for potable water supply shall, until such
time as an agreenent or agreenents have been concl uded under section
502 of this act, be in conformance with the provisions of section 503
of this act; and
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(c) If a proposed subdivisionis within the future service area of
an_existing public water system as identified in an approved
coordi nated water system plan under chapter 70.116 RCWor an approved
wat er system pl an under chapter 43.20 RCW and the system can provide
safe and reliable potable water to an applicant in a tinely and
reasonabl e manner, under guidelines developed by the departnent of
health, the city, town, or county shall require connection to that
system |If no existing public water system can provide service, the
city, town, or county shall only approve new public water systens in
conformance with RCW 70. 119A. 060( 2).

(3) If ((#)) the city, town, or county legislative body finds
t hat the proposed subdi vi sion and dedi cati on make ((sueh)) appropriate
provi sions as provided in subsections (1) and (2) of this section and
that the public use and interest will be served, then the legislative
body shal | approve the proposed subdi vi si on and dedi cati on. Dedication
of land to any public body, provision of public inprovenents to serve
t he subdi vi si on, and/or inpact fees i nposed under RCW82. 02. 050 t hr ough
82.02.090 may be required as a condition of subdivision approval
Dedi cations shall be clearly showm on the final plat. No dedication,
provision of public inprovenents, or inpact fees inposed under RCW
82.02.050 through 82.02.090 shall be allowed that constitutes an
unconstitutional taking of private property. The | egislative body
shall not as a condition to the approval of any subdivision require a
rel ease from danmages to be procured fromother property owners.

((3))) (4) If the prelimnary plat includes a dedication of a
public park with an area of less than two acres and the donor has
desi gnated that the park be nanmed in honor of a deceased i ndividual of
good character, the city, town, or county |egislative body nust adopt
t he desi gnat ed nane.

Sec. 505. RCW 19.27.097 and 1995 c¢c 399 s 9 are each anended to
read as foll ows:

(1) Each applicant for a building permt of a building
necessi tating potabl e water shall provide evidence of an adequat e wat er
supply for the intended use of the building. Evidence nay be in the
formof a water right permt fromthe departnent of ecology, a letter
froman approved public water ((purveyer)) systemstating the ability
to provide water, or another formsufficient to verify the exi stence of
an adequate water supply. ( (+HA—addit+eon—to—other—authoerities—the
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appH-—ecant—wth—reasonable—econony—and—effHeteney--)) Wien an existing
public water system can provide safe and reliable water to an
applicant, the county or city shall require connection to that system
An application for a water right shall not be sufficient proof of an
adequat e wat er supply.

(2) Wthin counties not required or not choosing to plan pursuant
to RCW 36. 70A. 040, the county and the state may nutually determ ne
those areas in the county in which the requirenents of subsection (1)
of this section shall not apply. The departnents of health and ecol ogy
shal |l coordinate on the inplenentation of this section. Shoul d the
county and the state fail to nutually determne those areas to be
designated pursuant to this subsection, the county may petition the
departnent of conmunity, trade, and econom c devel opnent to nedi ate or,
i f necessary, nmake the determ nation.

(3) A county, city, or town shall require an applicant for a
building permt to utilize water conservati on neasures consistent with
| ocal ordinances, including ordinances established in accordance with
regional watershed plans adopted under chapter 90.82 RCW The
conservation neasures may be in addition to those required by either
the departnent of health or the departnent of ecol ogy.

(4) Buildings that do not need potable water facilities are exenpt
fromthe provisions of this section. The departnent of ecol ogy, after
consultation with | ocal governnments, may adopt rules to inplenent this
section, which may recogni ze di fferences between high-growh and | ow
growt h counti es.

PART Vi
CAPTURE OF SURFACE WATER BY WELLS

NEW SECTION. Sec. 601. The legislature finds that Washington’s
wat ersheds are unique and vary considerably in structure and
conpl exity. Wat er shed-specific information is required to address
wat er use, planning, and nmanagenent in each watershed. In many basins
the connection between ground water and surface water makes further
devel opnment of the ground water resource problematic because of the
risk of inpairment to existing water rights, including established
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i nstream fl ows. A technical advisory commttee convened by the
departnment of ecol ogy determ ned that, in nost watersheds in the state,
wi t hdrawal s of ground water will, to sone extent, capture streamfl ow,
meani ng that the withdrawal or wthdrawals wll draw water directly
fromthe streamor will intercept and reduce the anount of ground water
di scharge to the stream or both. The commttee also devel oped a
framework for using the best available science and information to
select a technical nethod appropriate to assess the relationship
bet ween surface and ground water for a given area. These nethods can
then be used to determ ne the effects proposed ground water w thdrawal s
coul d have on existing rights, including established instreamfl ows.

The | egi slature also finds that significant opportunities exist to
further devel op the ground water resources of the state provided that
appropriate actions are taken to mtigate for any possible inpairnent
caused by new ground water w thdrawal s on those existing water rights.
Because nost new applications for ground water rights involve
wi thdrawal s that could capture surface water, the issuance of new
ground water permts is often dependent upon an applicant offsetting or
mtigating the effects of those proposed wthdrawal s on surface water
sour ces. Thus there is a strong need to understand the types of
mtigation neasures that woul d effectively offset the effects caused by
proposed withdrawals if new ground water permts are to be issued.

The | egi sl ature further finds that the mtigation efforts should be
undertaken in a manner consistent with a set of principles that pronote
general watershed health and the preservation and enhancenent of the
fishery resource, particularly in those parts of the state that contain
waters in which one or nore salnonid stocks are |isted or proposed for
listing as threatened or endangered under the federal endangered
species act or listed as critical or depressed under the state sal non
and steel head stock inventory. The purpose of chapter . . ., Laws of
1999 (this act) is, in part, to establish that set of principles under
which proposals to mtigate for the effects of new ground water
wi t hdrawal s can be eval uat ed.

NEW SECTI ON.  Sec. 602. The departnent of ecol ogy shall convene a
group consisting of representatives from major stakehol der groups
concerned with water resources nanagenent as well as scientists
recognized for their expertise in the fields of hydrology,
hydr ogeol ogy, fish biology, stream ecology, and streamrestoration to
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review, assess, and recomend nethods for mtigating the effects caused
by proposed ground water wthdrawals. The group shall consider al
types of mtigation neasures. The departnent of ecology shall adopt
rules to inplenent the findings of the group and shall report on the
group’s progress, findings, and any recommendations for possible
| egislative action to the |legislature by Decenber 31, 1999.

NEW SECTION. Sec. 603. A new section is added to chapter 90.03
RCWto read as foll ows:

(1) If the departnment determnes that an application for a water
right, transfer, or change fil ed under RCW90. 03. 260 or 90. 03. 380 coul d
inpair existing rights, including instreamflows, the departnent shal
apply the following principles to evaluate any mtigation proposa
i ncluded as part of the application:

(a) Preference shall be given to proposals that would replace the
inpaired quantity with a |like anobunt of water, both in quantity and
qual i ty;

(b) Preference shall be given to proposals that would require a
m ni mum of ongoi ng mai ntenance in order to be effective;

(c) Preference shall be given to proposals that would provide
benefits for the entire watershed;

(d) Preference shall be given to coordinated mtigation proposals
submtted in conjunction with a group of applications when those
proposals would result in nore effective mtigation, provide greater
benefits to the water resource, and pronote better overall watershed
heal th. Subm ssion of joint mtigation proposals shall not alter the
priority dates of the respective applications.

(2) Al proposals to mtigate potential inpairments that woul d be
created by a proposed diversion or withdrawal of water shall include a
programto nonitor the effectiveness of the mtigation nmeasure.

NEW SECTION. Sec. 604. A new section is added to chapter 90.44
RCWto read as foll ows:

The departnent shall, when evaluating an application for a water
right or an anmendnent filed under RCW 90.44. 050 or 90.44.100 that it
determnes could inpair existing rights, including instream flows,
apply the principles outlined in section 603 of this act.

The departnent shall condition the use of water with any instream
fl ow proviso on the water right proposed for change or any applicable
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instreamflows contained in an adopted rule, unless the departnent, in
consultation with the departnent of fish and wildlife, determ nes that
the applicable instream flow is not sufficient wusing the best
information avail able at the tine the decision is made. |In the absence
of established instream flows, or if existing instream flows are
determ ned by the departnent to be insufficient, the departnent shall,
in consultation with the departnent of fish and wildlife, determ ne
interim instream flows for conditioning the unused water to be
transferred or changed. Interiminstream flows shall be established
that are conservative with regard to preserving instream val ues. Any
interiminstreamfl ow placed as a proviso on an approved change under
this section shall be effective until permanent instream flows are
devel oped pursuant to a watershed pl anni ng programunder chapter 90. 82
RCW or in the absence of such program by the departnent of ecol ogy
under chapters 90.22 and 90. 54 RCW

Sec. 605. RCW 90.03.255 and 1997 ¢ 360 s 2 are each anended to
read as foll ows:

The departnent shall, when evaluating an application for a water
right, transfer, or change filed pursuant to RCW ((96-03—2590))

90.03.260 or 90.03.380 that includes provision for any water

i npoundnent or other resource nmanagenent technique, take into
consi deration the benefits and costs, including environnental effects,
of any water inpoundnment or other resource managenent technique that is
included as a conponent of the application. The departnent’s
consi deration shall extend to any i ncreased water supply, or mtigation

for any inpairment to existing rights, that results from the

i npoundnent or other resource managenent techni que, including but not
limted to any recharge of ground water that may occur, as a neans of
maki ng water available or otherwise offsetting the inpact of the
di version of surface water proposed in the application for the water
right, transfer, or change. Provision for an inmpoundnent or other
resour ce managenent techni que in an application shall be made sol el y at
the discretion of the applicant and shall not otherw se be nmade by the
departnment as a condition for approving an application that does not
i ncl ude such provi sion.

Thi s section does not | essen, enlarge, or nodify the rights of any
ri pari an owner, or any existing water right acquired by appropriation
or ot herw se.
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Sec. 606. RCW 90.44.055 and 1997 ¢ 360 s 3 are each anended to
read as foll ows:

The departnent shall, when evaluating an application for a water
right or an anmendnent filed pursuant to RCW90. 44. 050 or 90. 44. 100 t hat
includes provision for any water inpoundnment or other resource
managenent techni que, take into consideration the benefits and costs,
i ncluding environnental effects, of any water inpoundnment or other
resource nmanagenent technique that is included as a conponent of the
appl i cation. The departnent’s consideration shall extend to any
increased water supply, or mtigation for any inpairnent to existing
rights, that results fromthe i npoundnent or other resource nmanagenent
techni que, including but not limted to any recharge of ground water
that may occur, as a neans of making water available or otherw se
of fsetting the i npact of the wi thdrawal of ground water proposed in the
application for the water right or anendnent in the sane water resource
inventory area. Provision for an inpoundnent or other resource
managenent technique in an application shall be made solely at the
di scretion of the applicant and shall not be nmade by the departnent as
a condition for approving an application that does not include such
provi si on.

Thi s section does not | essen, enlarge, or nodify the rights of any
ri pari an owner, or any existing water right acquired by appropriation
or ot herw se.

PART VI |
ENFORCEMENT

NEW SECTION. Sec. 701. A new section is added to chapter 39.34
RCWto read as foll ows:

By agreenent under this chapter, the director of the departnent of
ecology and the director of the departnent of fish and wildlife are
each authorized to delegate and accept |aw enforcenent powers or
functions to or fromthe other departnent.

Sec. 702. RCW 75.20.106 and 1993 sp.s. ¢ 2 s 35 are each anended
to read as foll ows:
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(1) If any person or governnent agency fails to follow the

requi renents of obtaining hydraulic project approval under this chapter
or fails to carry out any of the requirenents or conditions of a
hydraulic project approval issued under this chapter, the departnment
may i ssue an order to that person or governnment agency. The order nmay
require the person or governnent agency to stop work on any or all of
the activities subject to the hydraulic project approval, to correct or
to restore the nonconformng site, or to both stop work and to correct
or to restore the nonconformng site. Wthin twenty days of service of
such an order or as provided by rule of the departnent extending such
tine, the person may file a witten petition wth the departnent
appealing the order, and this petition shall be treated as an
application for an adjudicative proceedi ng under chapter 34.05 RCW In
the event of an appeal, a person or governnent agency may seek interim
relief froman order under this section as provided in chapter 34.05
RCW_

(2) The departnent nay adopt rules to designate that certain
violations of the terns or conditions of hydraulic project approval are
an_infraction to be punished as provided by RCW 77.15.160. Any
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puni shnent under chapter 77.15 RCWshall be supplenmental to the renmedy
provi ded by subsection (1) of this section.

Sec. 703. RCW 77.15.300 and 1998 c 190 s 52 are each anended to
read as foll ows:

(1) Apersonis guilty of unlawfully undertaking hydraulic project
activities if the person.

(a) Constructs any formof hydraulic project or perfornms ot her work
on a hydraulic project and((:=

{ay)) fails to have a hydraulic project approval required under
chapter 75.20 RCWfor such construction or work; ((er))

(b) Violates any requirenments or conditions of the hydraulic
proj ect approval for such construction or work;

(c) Violates any stop work or other order issued pursuant to RCW
75.20.106 when that order has been either served on the person or
posted at the site of the violation, except when the person acts in
accordance with any relief under chapter 34.05 RCWpursuant to atinely
appeal or tinely relief fromthe departnent order; or

(d) Violates any rule governing small scale mning adopted under
RCW75. 20. 330, except when such a rule violation has been desi gnated as
an infraction by rule of the departnent.

(2) Unlawfully undertaking hydraulic project activities is a gross
m sdeneanor .

NEW SECTION. Sec. 704. A new section is added to chapter 90.58
RCWto read as foll ows:

Wenever there are ternms or conditions of the permt that are
required to be conpleted after occupancy or use comrences, or carried
out as an ongoing part of occupancy or use, the |ocal governnent may
require the posting of a bond or other denonstration of financial
responsibility as a condition of approval with regard to conpliance
with any one or all ternms and conditions of approval. A local
government may i nclude conpliance reporting requirenents in any permt
aut hori zi ng devel opnent under this chapter. Submttal of a report that
makes fal se clainms regarding the conpliance of the project with permt
requi renents may be consi dered grounds for revocati on of the permt and
may be considered a separate violation of chapter 90.58 RCW
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Sec. 705. RCW90.03.600 and 1995 c 403 s 635 are each anended to
read as foll ows:

(1) For the purpose of this section, the "unauthorized use of
wat er"” nmeans the use, storage, diversion, or withdrawal of any water
prior to the issuance of a permt when one is required; the use of
water in a manner beyond the legal entitlenent of the water right
claimant or holder of a water appropriation permt or certificate; or
the wllful waste of water.

(2) Except as provided in RCW 43.05.060 through 43.05.080 and
43. 05. 150, the power is granted to the departnent ((ef—eeelegy)) to
levy civil penalties ((ef—up—to—one—hundred—doeHars—per—day)) for
vi ol ati on of any of the provisions of this chapter and chapters 43. 83B,
90.22, ((and)) 90.44, 90.54, and 90.66 RCW and rules, permts, and
simlar docunents and reqgulatory orders of the departnent of ecol ogy
adopt ed or issued pursuant to such chapters. Each and every violation
is a separate and distinct offense, and in case of a continuing
violation, every day’s continuance shall be deened to be a separate and
distinct violation. Every act of comm ssion or omi ssion that results
in, aids, or abets in the violation shall be considered a violation
under the provisions of this section and subject to the penalty as
provided for in this section.

(3) There are three categories of violations:

(a) A mnor violation is a violation that does not seriously
threaten public health, safety, and the environnent. M nor violations
include, but are not |limted to, paperwork violations such as failure
to provide netering records or other required water use records upon
request .

(b) A serious violation is a violation that poses a critical or
serious threat to public health, safety, and the environnent. Serious
violations include, but are not limted to, unauthorized use of water,

construction of any controlling works, ditch, canal, or well prior to
obtaining a required water right permt, failure to conply with the
instreamflow or other provision of a permt or certificate, waste of
water, failure to install a netering or neasuring device as required,
failure to conply with a previously issued order, or repeated m nor
vi ol ati ons.

(c) A mpjor violation is the continued unauthorized use of water
after prior witten notice fromthe departnent to cease.

SB 5289 p. 52



© 00 N O Ol WDN P

N PR R R R R R R R
O © o NOoO O D WDNN - O

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

(4) The penalty for a minor violation is not | ess than one hundred

doll ars and not nore than one thousand dollars per day. The penalty

for a serious violation is not |ess than one thousand doll ars and not

nore than ten thousand dollars per day. The penalty for a nmjor

violation is not less than ten thousand dollars and not nore than

twenty-five thousand doll ars per day.
(5) In deternmning the appropriate penalty under subsection (3) of

this section, the departnent shall consi der whet her the person:
(a) Has denonstrated a general disregard for public health and

safety through the nunber and magni tude of the violations;
(b) Has denonstrated a disregard for the water resource |aws,

rules, or pernits in repeated or continuous violations; or
(c) Knew or reasonably should have known of circunstances that

resulted in the violation
(6) Penalties provided for in this section shall be inposed under

RCW43. 21B. 300. The procedures of RCW90. 48. 144 shal |l be applicable to
all phases of the levying of a penalty as well as review and appeal of
t he sane.

(7) Moneys collected under this section shall be deposited in the

streamfl ow restorati on account created in section 1005 of this act.

Sec. 706. RCW43.21B.300 and 1993 ¢ 387 s 23 are each anended to
read as foll ows:

(1) Any civil penalty provided in RCW 18.104.155, 70.94.431,
70.105. 080, 70.107.050, 88.46.090, 90.03. 600, 90.48. 144, 90.56. 310, and
90. 56. 330 shall be inposed by a notice in witing, either by certified
mail with return receipt requested or by personal service, to the
person incurring the penalty fromthe departnent, the adm ni strator of

the ((eHH+ee—of—marine—satety)) integrated oil spill prevention and

response program or the local air authority, describing the violation
W th reasonabl e particularity. Wthin fifteen days after the notice is
received, the person incurring the penalty may apply in witing to the
departnment, the admnistrator, or the authority for the rem ssion or
mtigation of the penalty. Upon receipt of the application, the
departnent, the admnistrator, or authority may remt or mtigate the
penal ty upon whatever terns the departnment, the admnistrator, or the
authority in its discretion deens proper. The departnent or the
authority may ascertain the facts regarding all such applications in
such reasonabl e manner and under such rules as it may deem proper and
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shall remt or mtigate the penalty only upon a denonstration of
extraordi nary circunstances such as the presence of information or
factors not considered in setting the original penalty.

(2) Any penalty inposed under this section may be appealed to the
pol l uti on control hearings board in accordance with this chapter if the
appeal is filed wwth the hearings board and served on the departnent,
the adm nistrator, or authority thirty days after recei pt by the person
penalized of the notice inposing the penalty or thirty days after
recei pt of the notice of disposition of the application for relief from
penal ty.

(3) A penalty shall becone due and payable on the later of:

(a) Thirty days after receipt of the notice inposing the penalty;

(b) Thirty days after receipt of the notice of disposition on
application for relief frompenalty, if such an application is nade; or

(c) Thirty days after receipt of the notice of decision of the
hearings board if the penalty is appeal ed.

(4) If the amount of any penalty is not paid to the departnment or
the admnistrator wwthin thirty days after it becones due and payabl e,
the attorney general, wupon request of the departnent or the
adm nistrator, shall bring an action in the name of the state of
Washi ngton in the superior court of Thurston county, or of any county
in which the violator does business, to recover the penalty. If the
anmount of the penalty is not paid to the authority within thirty days
after it beconmes due and payable, the authority may bring an action to
recover the penalty in the superior court of the county of the
authority’s main office or of any county in which the violator does
busi ness. In these actions, the procedures and rul es of evi dence shal
be the sane as in an ordinary civil action.

(5) Al penalties recovered shall be paid into the state treasury
and credited to the general fund except those penalties inposed
pursuant to RCW18. 104. 155, which shall be credited to the recl amati on
account as provided in RCW 18.104.155(7), RCW 70.94.431, the
di sposition of which shall be governed by that provision, RCW
70. 105. 080, which shall be credited to the hazardous waste control and
el imnation account, created by RCW70. 105. 180, ((anrd)) RCW90. 56. 330,
whi ch shall be credited to the coastal protection fund created by RCW
90. 48. 390, _and RCW 90. 03. 600, which shall be credited to the stream
flow restoration account, created by section 1005 of this act.
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Sec. 707. RCWO90.08.040 and 1977 ¢ 22 s 1 are each anended to read
as follows:

Where water rights of a stream or ground water source have been
adj udi cated a stream patrol man shall be appointed by the director of
the departnent of ecology (1) upon application of water users having
adj udi cated water rights in each particular water resource naking a

reasonabl e showi ng of the necessity therefor((;—wiechapptHecationshalt

aaa
VvVC » O C w

appoi-nted;) ). or (2) upon deternination by the departnent at such time,
for such ((strearw)) water source, and for such periods of service as
| ocal conditions may indicate to be necessary to provide the nost
practical supervision and to secure to water users and owners the best
protectionin their rights. Subject to the approval of the | egislative
body of the affected county or counties, the departnent may appoint a
stream patrolman for any area, regardless of whether it has been
adj udi cated, if required to assure proper supervision and protection of
water rights, enforcenent of mninmum or base flows or other rules or
regulations, or in response to a general decline in ground water
| evel s.

The stream patrol man shall have the sanme powers as a water naster
appoi nted under RCW 90.03.060, but ((his)) the patrolman’s district
shal | be confined to the regulation of waters of a designated ((st+ream
er—st+eans)) source or sources. ((Sueh)) The patrol man shall be under
the supervision of the director or ((his)) the director’s designated
representative((—He)) and shall also enforce such special rules and
regul ations as the director may prescribe fromtine to tine.

Sec. 708. RCWO90.08.060 and 1977 ¢ 22 s 3 are each anended to read
as follows:

The salary of the stream patrolman shall be borne by the water
users receiving the benefits and shall be paid to the county or
counties in the follow ng manner:

The county or counties ((#ay)) shall assess each water user for
((his)) the users’ proportionate share of the total stream patrol man
expense in the sane ratio that the anount of water diverted or
withdrawn by ((hi+#)) the user bears to the total anount diverted or
wi thdrawn fromthe ((strean)) water source during each season, on an
annual basis, to recover all such county expenses. The stream
patrol man shall keep an accurate record of the anmount of water diverted
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by each water user com ng under ((hts)) the patrolnman’s supervision
On the first of each nonth the stream patrol man shall present ((h+s))
the record of water diversion and withdrawal to the county or counties
for the preceding nonth. Were the water users are organized into an
irrigation district or water users’ associ ation, such organi zati on may
enter into an agreenent with the county or counties for direct paynent
to the streampatrolman in order to mnimze admnistrative costs.

Sec. 709. RCW 90.03.070 and 1987 c 109 s 70 are each anended to
read as foll ows:

It shall be the duty of the water master, acting under the
direction of the departnent, to divide in whole or in part, the water
supply of ((hs)) the water nmster’s designated district anong the
several water conduits and reservoirs using ((sa-d)) the supply,
according to the right and priority of each, respectively. ((He)) The
water master shall divide, regulate, and control the use of water
within ((his)) the district by such regul ati on of headgates, conduits,_
and reservoirs as shall be necessary to prevent the use of water in
excess of the anpunt to which the owner of the right is lawfully
entitl ed. The reqgulation shall be carried out in accordance wth
section 710 of this act. The water nmaster shall also enforce instream
flowl evels established by rule and instreamfl ow conditions i nposed on
water right permts and certificates. Wenever, in the pursuance of
his or her duties, the water master regulates a headgate of a water
conduit or the controlling works of a reservoir, he or she shall attach
to such headgate or controlling works a witten notice, properly dated
and signed, stating that such headgate or controlling works has been
properly regulated and is wholly under his or her control and such
notice shall be a legal notice to all parties. In addition to dividing
the available waters and supervising the stream patrolnmen in ((h+s))
the district, ((he)) the water master shall enforce such rules and
regul ations as the departnent shall fromtine to tinme prescribe.

The county or counties in which water master districts are created
shal | deputize the water nasters appoi nted hereunder, and nay w thout
charge provide to each water master suitable office space, supplies,
equi pnent and cl erical assistance as are necessary to the water master
in the performance of his or her duties.
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NEW SECTI ON. Sec. 710. A new section is added to chapter 43.27A
RCWto read as foll ows:

The purpose of this section is to set forth the powers of the
departnent to regul ate the wi thdrawal or diversion of public waters and
water or water rights related thereto, including regulation based on
dates of priority or other pertinent factors. Regulatory actions taken
under this section shall be based on exam nation and determ nation by
t he departnment or the court, as applicable, of the various water rights
i nvol ved according to the departnent’s records and other records and
pertinent facts. The powers set forth in this section may be exercised
whet her or not a general adjudication relating to the water rights
i nvol ved has been conduct ed.

(1) In aregulatory situation (a) where a water right or all water
rights proposed for regul ation by the departnent, as well as any right
or rights of a senior priority that the proposed regul ation i s desi gned
to protect, is or are enbodied in a certificate or certificates issued
under RCW 90. 03. 240, 90. 03. 330, 90.38.040, 90.42.040, or 90.44.060 or
a permt or permts issued under RCW90. 03. 290 or 90.44.060; (b) where
a flow or level has been established by rule under chapter 90.22 or
90.54 RCW or (c) where it appears to the departnent that public waters
are being withdrawn w thout any right or other appropriate authority
what soever, the departnent inits discretionis authorized to regul ate
the right or rights under either RCW 43.27A. 190 or subsection (2) of
this section.

(2) Inaregulatory situation where one or nore of the water rights
proposed for regulation by the departnent, as well as any right or
rights of a senior priority that the proposed regul ation is designed to
protect, is not or are not enbodied in a permt or certificate as
described in subsection (1) of this section, the departnent, in its
sole and exclusive power to regulate, is authorized to bring an
appropriate action at law or in equity, including seeking injunctive
relief, as it may deemnecessary. Were actions are brought in a state
court, the actions shall be initiated in the superior court of the
county where the point or points of diversion of the water right or
rights proposed for regulation are |l ocated. |f the points of diversion
are located in nore than one county, the departnment may bring the
action in a county where a point of diversion is |ocated.
Not wi t hst andi ng the general adjudication procedures in RCW 90.03.110
t hrough 90. 03. 245 and 90. 44. 220, the superior court shall make fi ndi ngs
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and a determnation of the validity and priority of the water rights
hel d by the parties to resolve the regulatory situation. The superior
court shall issue any necessary orders to inplenent its findings and
determ nation, including injunctive relief, that it determnes is
necessary to regul ate anong the water rights.

(3) Nothing in this section authorizes the departnent or the
superior court to acconplish a general adjudication of water rights
proceedi ng or the substantial equival ent of a general adjudication of
wat er rights. The exclusive procedure for acconplishing a general
adj udi cation of water rights is under RCW 90. 03. 110 t hrough 90. 03. 245
or 90. 44.220.

(4) Nothing in this section shall anend, revise, or repeal RCW
90. 14. 130 or 90. 14. 200.

(5) This section does not in any way nodify regulatory powers
previously placed with the departnent except as provided i n subsections
(1) and (2) of this section.

PART VI ||
LAND USE

NEW SECTION. Sec. 801. A new section is added to chapter 36. 70A
RCWto read as foll ows:

In addition to the el enments required by RCW36. 70A. 070, a county or
city may include in its conprehensive plan an econom c devel opnent
el enment that:

(1) Pronotes econom c opportunity for all citizens of the county or
city, especially for unenpl oyed and di sadvant aged persons and, within
the capacities of the natural resources and consistent with other
requi renents of this chapter, encourages appropriate types of growth in
areas of the city or county experiencing insufficient econom c grow h;

(2) I's within the capacities of the county’s or city’'s natura
resources, as determned in the | and use el enent, including recognition
of the special treatnment of shorelines of the state and wat er-dependent
uses, and its public facilities and public services, as determned in
its capital facilities and utilities el enents;

(3) Pronotes the processing of permits inatinely and fair manner;

(4 To the extent possible, 1is <coordinated wth economc
devel opnent plans and strategies of econonm c devel opnent councils,
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econom ¢ devel opnent districts, port districts, and other public and
private organi zati ons engaged in econom ¢ devel opnent pl anni ng;

(5) Encourages the reuse of underutilized or abandoned property;
and

(6) Provides for nonitoring and adaptation of the economc
devel opnent el enent based on successes and fail ures.

NEW SECTION. Sec. 802. A new section is added to chapter 36. 70A
RCWto read as foll ows:

(1) In addition to the elenents required by RCW 36.70A. 070, a
county or city may include in its conprehensive plan an environnental
el ement that identifies and evaluates the environnental inpacts and
tradeoffs that can reasonably be foreseen by adoption and
i npl enentation of the plan.

(2) The environnental elenment shall address system and area-w de
i nprovenents and environnmental elements and cunulative inpacts,
including critical areas and shorelines of the state, endangered or
t hreat ened species habitats, watersheds, water quality, ground water
nmovenent, air quality, historic and cultural resources, utilities,
transportation, and public services.

(3) Environmental analysis of plan alternatives shall be conducted

in the draft plan. The draft plan should present reasonable
alternatives to all ow conpari son of the outcones and tradeoffs in terns
of inpacts on the environnent, levels of service, costs of

i npl enentation, and rates of growh. The final plan should sunmarize
the outcones and tradeoffs that were nmade and found acceptable in
selecting the final plan.

(4) The environnental elenent, at a mninum shall address the
foll ow ng i ssues for each other elenent of the plan:

(a) Land use elenent. The analysis of the | and use el enent shoul d
clearly anal yze the designations of urban grow h areas and boundari es,
both as to location and size, and the tradeoffs inherent in each
alternative and the inpacts of the preferred designation of urban
growt h areas and boundaries, as conpared to alternates considered and
the inpacts of the planned growh with respect to infrastructure and
capital facilities, public services, critical areas, shorelines of the
state, air quality, water quality, and nonitoring of devel opnent and
density (land supply/use) to track the remaining land supply and
capacity in urban grow h areas.
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(b) Housi ng. The analysis of this elenment should provide a
description of the expected inpacts of projected growh on the
residential densities that may be required in existing residential
areas, an analysis of the community’s ability to provide for affordable
housi ng needs, a program of ongoing review to nonitor performance of
plan inplenentation, and disclosure of the inpacts on affordable
housing that can reasonably be expected to result from the
i npl enentation of the other elenments of the plan.

(c) Capital facilities. The analysis of this elenment should
address the environnental costs of providing the established | evel s of
services to serve proj ected devel opnent and growt h, the consequences of
proj ected growt h and devel opnment on the established | evels of service,
capital facilities and inprovenents to existing capital facilities
necessary to provide adequate public services to serve existing and
proj ected growt h and devel opnent, coordi nation and rel ati onship of the
capital facilities element with functional plans, such as stormwater,
flood plain managenent, service plans, conprehensive water plans,
shoreline master prograns, watershed managenent plans, options for
conservation, reuse, recycling to reduce environnental and capita
costs, and nethods for ongoing nonitoring of allocated and avail abl e
capacity of capital facilities.

(d) Transportation. The analysis of this el enment should determ ne
whet her t he pl an encourages efficient nmultinodal transportation systens
that are based on regional priorities, coordinated with county and city
pl ans, and whether the jurisdiction can accommpdate projected growth
and devel opnent at established | evels of service. The analysis should
provi de: (i) An analysis of the inpacts of |and use designations
popul ati on densities, and devel opnent of existing and projected growth
and devel opment on the existing transportation system (ii) ten-year
traffic forecasts based on | and use decisions and projected rates of
growt h and devel opnent; (iii) an analysis of existing intergovernnental
coordi nati on and net hods to nmai ntain or enhance regionally coordi nated
| evel s of service; (iv) transportation demand managenent strategi es and
alternative transportation nodes; and (v) a programto nonitor actual
use agai nst projected use and capacity.

(e) UWilities. The analysis of this elenent should address the
availability of service to existing and projected growh and
devel opment at established levels of service, the economc and
envi ronnental costs of providing services to existing and projected
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growt h and devel opment at established | evels of service, conservation
and other neasures to reduce demand, and nonitoring allocated and
avai |l abl e capacity of utility systens.

(f) Shorelines of the state. The analysis of this elenent should
det erm ne whet her the conprehensive plan recogni zes and protects the
state-wide long-terminterest in shoreline managenent consistent with
the policy and procedures of chapter 90.58 RCW

(g) Rural. The analysis of the rural elenment should address | and
use designations, including population densities and intensity of
devel opnment in the rural area and the tradeoffs nmade in ternms of
consequences to the size, | ocation, and density of devel opnent in urban

growh areas, inpacts on affordable housing, inpacts on |[ocal
governnment’s ability to provide services, including transportation and
utilities, inpacts of developnent on wviability of long-term

agricultural and forest resource |ands, inpacts of devel opnent on air
quality, water quality, and critical areas, and inpacts of residenti al
devel opnment on ability to fight forest fires on |lands adjacent to
resi dences.

(5 The environnental elenment nay be prepared as a separate
docunent, as a separate elenment in the plan, or integrated and
presented as a part of each other elenent of the plan.

NEW SECTI ON. Sec. 803. A new section is added to chapter 43.21C
RCWto read as foll ows:

A county or city that prepares an environnental el enent as provided
by section 802 of this act shall not be required to prepare the
detailed statenment required by RCW 43.21C 031 on the conprehensive
pl an.

PART | X
SHORELI NE MANAGEMENT

Sec. 901. RCW 90. 58. 080 and 1995 c¢c 347 s 305 are each anended to
read as foll ows:

(1) Local governnents shall devel op or anend((—wthintwenty—four

—RAOA90- Q NAA ))

a master programfor regul ation of uses of the shorelines of the state
consistent with the required el enents of the guidelines adopted by the
departnment. For jurisdictions that are required to or choose to plan
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pursuant to RCW 36. 70A. 040, the master program shall be reviewed for

conpliance wth the guidelines and adopted or anended as necessary by
Septenber 1, 2002, and at | east once every five years thereafter. For

all other jurisdictions, except as provided in subsection (2) of this

section, the master programshall be adopted or anmended within twenty-

four nonths after the adoption of guidelines as provided in RCW
90. 58. 060.

(2) The departnent may adopt a schedul e for devel opnent or anendi ng
of master programs by jurisdictions not planning pursuant to RCW
36. 70A. 040 that allows for a devel opnent or anendnent period of nore
than twenty-four nonths, but not nore than sixty nonths. The schedul e
shall be adopted as a part of the guidelines. The schedule may
identify groups or classes of |ocal government and establish different
schedul es for such groups or classes. Prior to adoption of a schedul e,
each local governnent shall be notified in witing of the tine
requirenents applicable to it. The departnment shall give ful
consideration to comments nade by |ocal governnment on the proposed
schedul e based on the criteria.

PART X
FUNDI NG

Sec. 1001. RCW 43.99E. 015 and 1990 1st ex.s. ¢ 15 s 8 are each
anmended to read as foll ows:

For the purpose of providing funds for the planning, acquisition,
construction, and inprovenment of water supply facilities within the
state and water conservation within those facilities, the state finance
commttee is authorized to i ssue general obligation bonds of the state
of Washington in the sum of sixty-five mllion dollars, or so nuch
thereof as may be required, to finance the i nprovenents defined inthis
chapter and all costs incidental thereto. These bonds shall be paid
and discharged within thirty years of the date of issuance in
accordance with Article VIIIl, section 1 of the state Constitution. No
bonds aut hori zed by this chapter may be offered for sale w thout prior
| egi sl ative appropriation of the proceeds of the bonds to be sold.

Sec. 1002. RCWA43.99E. 030 and 1996 c 320 s 21 are each amended to
read as foll ows:
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As used in this chapter, the term"water supply facilities" neans

donmestic, nunicipal, industrial, and agricultural (and any associ ated
fishery, recreational, or other beneficial use) water supply or
distribution systenms including but not limted to all equipnent,

utilities, structures, real property, and interests in and i nprovenents
on real property necessary for or incidental to the acquisition,
construction, installation, or wuse of any such water supply or
di stribution system

As used in this chapter, the term"public body" neans the state of
Washi ngt on or any agency, political subdivision, taxing district, |ocal
i nprovenent district, or nunicipal or public corporation thereof; a
board of joint control; an agency of the federal governnent; and those
I ndian tribes which nmay constitutionally receive grants or | oans from
the state of Washi ngton.

Sec. 1003. RCW 43.83B.300 and 1988 c 47 s 1, 1988 c 46 s 2, and
1988 ¢ 45 s 1 are each reenacted and anended to read as foll ows:

The legislature finds that the fundanentals of water resource
policy inthis state nmust be reviewed by the | egislature to ensure that
the water resources of the state are protected and fully utilized for
the greatest benefit to the people of the state of Washington. The
| egislature further finds that it 1is necessary to provide the
departnment of ecol ogy with energency powers to authorize w thdrawal s of

public surface and ground waters, including dead storage wthin
reservoirs, on a tenporary basis, and construction of facilities in
relation thereto, in order to alleviate energency water supply

conditions arising from the drought forecast for the state of
Washi ngton during 1977 and during 1987 through 1989.

The legislature further finds that there is a continuing water
supply shortage in many areas of the state and that there is an urgent
need to assure the survival of irrigated crops and of the state’s
fisheries.

The legislature further finds that in addition to water storage
facilities or other augnentation prograns, inproved efficiency of water
use coul d provide an i nportant new supply of water in many parts of the
state with which to neet future water needs and that inproved
efficiency of water use should receive greater enphasis in the
managenent of the state’s water resources.
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The legislature further finds that it is in the interest of
WAshi ngton state citizens to be better prepared for future droughts.
| nvestnents in water conservation and efficiency projects canresult in
conserved water that can be used to alleviate drought conditions and to
conserve instream flows to benefit threatened and endangered fish
species. Oher benefits include inprovenents in water quality, public
health, recreation, and habitat.

In order to study the fundanental s of water resource policy of the
state and to provide needed noneys for the planning, acquisition,
construction, and inprovenent of water supply facilities, drought
pr epar edness, and for other appropriate neasures to assure the survival
of irrigated crops and/or the state’'s fisheries to alleviate energency
wat er supply conditions arising from droughts occurring fromtine to
time in the state of Washington, and to carry out a conprehensive water
use efficiency study for the state of Washington, the state finance
commttee is authorized to i ssue general obligation bonds of the state
of Washington in the sum of eighteen mllion dollars, or so nuch
thereof as may be required to finance such projects, and all costs
i ncidental thereto. No bonds authorized by this section and RCW
43. 83B. 360 t hrough 43. 83B. 375 shall be offered for sale w thout prior
| egi sl ative appropriation, and these bonds shall be paid and di scharged
withinthirty years of the date of issuance in accordance with Article
VIIl, section 1 of the state Constitution.

NEW SECTI ON.  Sec. 1004. A new section is added to chapter 43.83B
RCWto read as foll ows:

The state drought preparedness account is created in the state
treasury. Six mllion eight hundred thousand dollars is transferred
fromthe state energency water projects revolving account to establish
t he drought preparedness account. Five hundred thousand dollars wll
remain in the state energency water projects revolving account for its
ori gi nal purpose or purposes. Mneys in the state drought preparedness
account may be spent only after appropriation. Expenditures fromthe
state drought preparedness account may be used only for the purposes
specified in section 104 of this act.

NEW SECTI ON. Sec. 1005. A new section is added to chapter 90.42
RCWto read as foll ows:
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The state streamflow restoration account is created in the state
treasury. All receipts frompaynents nade under sections 104, 302, and
408 of this act, and penalties under RCW43. 21B. 300 and 90. 03. 600 nust
be deposited into the account. Expenditures from the account may be
used only for the departnent of ecology to purchase or |ease water
rights for placenent in the trust water rights programcreated in this
chapter and chapter 90.38 RCW Mneys in the streamflow restoration
account may be spent only after appropriation.

NEW SECTI ON. Sec. 1006. There is hereby appropriated to the state
and l|ocal inprovenents revolving account--water supply facilities,
established in RCW43.99E. 020, for the biennium ending June 30, 2001,
the sumof forty-three million dollars fromfunds appropriated by the
United States to the state of Washington to be divided into two shares
as follows:

(1) Twenty-one mllion five hundred thousand dollars, or as much
thereof as may be necessary, shall be expended by the departnment of
ecology for agricultural water supply conservation and efficiency
I nprovenent projects. These funds shall be provided to qualifying
public bodies as grants and | oans.

(2) Twenty-one mllion five hundred thousand dollars, or as much
thereof as may be necessary, shall be expended by the departnment of
health for donestic and nmnunicipal water supply conservation and
efficiency inprovenent projects. These funds shall be provided to
qual i fying public bodies as grants and | oans.

NEW SECTI ON.  Sec. 1007. A new section is added to chapter 90.42
RCWto read as foll ows:

Conserved water resulting fromprojects funded under section 1006
of this act shall be allocated in accordance with section 302 of this
act .

NEW SECTI ON.  Sec. 1008. Part headings used in this act are not
any part of the | aw

~-- END ---
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