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S-0537.1

SENATE BI LL 5441

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senators Kline, Costa, Wjahn and Roach

Read first time 01/22/1999. Referred to Cormittee on Transportation.

AN ACT Relating to notor vehicle deal ers; amendi ng RCW 46. 70. 070
and 46.70.180; and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. It isthe intent of the | egislature that the
judicial interpretation of RCW46. 70. 180(1) nmade in Henery v. Robi nson,
67 Wash. App. 277 (1992) be nodified and that a violation of chapter
19.86 RCW can occur in a private communication that is false,
deceptive, or m sl eadi ng between a buyer and seller.

Sec. 2. RCWA46.70.070 and 1996 ¢ 194 s 2 are each anended to read
as follows:

(1) Before issuing a vehicle dealer’s |icense, the departnent shal
require the applicant to file with the departnent a surety bond in the
anount of:

(a) Fifteen thousand dollars for notor vehicle dealers;

(b) Thirty thousand dollars for nobile hone, park trailer, and
travel trailer dealers: PROVIDED, That if such deal er does not deal in
mobil e hones or park trailers such bond shall be fifteen thousand
dol | ars;
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(c) Five thousand dollars for m scell aneous deal ers,
running to the state, and executed by a surety conpany authori zed to do
business in the state. Such bond shall be approved by the attorney
general as to form and conditioned that the dealer shall conduct his
business in conformty with the provisions of this chapter.

Any retail purchaser, consignor who is not a notor vehicle dealer,
or a notor vehicl e deal er who has purchased from sold to, or otherw se
transact ed busi ness with a whol esal e deal er, who has suffered any | oss

or damage by reason of breach of any inplied or express warranty or by
any act by a deal er which constitutes a violation of this chapter shall
have the right to institute an action for recovery agai nst such deal er
and the surety upon such bond. However, under this section, notor
vehicle dealers who have purchased from sold to, or otherw se
transacted business wth whol esal e dealers may only institute actions

agai nst wholesale dealers and their surety bonds. Successi ve
recoveries against said bond shall be permtted, but the aggregate
liability of the surety to all persons shall in no event exceed the

anount of the bond. Upon exhaustion of the penalty of said bond or
cancel l ati on of the bond by the surety the vehicle dealer |Iicense shal
automatically be deened cancel ed.

(2) The bond for any vehicle dealer licensed or to be |icensed
under nore than one classification shall be the highest bond required
for any such classification.

(3) Vehicle dealers shall maintain a bond for each business
locationin this state and bond coverage for all tenporary subagenci es.

Sec. 3. RCWA46.70.180 and 1997 ¢ 153 s 1 are each anended to read
as follows:

Each of the following acts or practices is unlawful:

(1) To communicate, transmt in any nmanner, or cause or permt to
be advertised, printed, displayed, published, distributed, broadcasted,
tel evised, or dissem nated in any manner whatsoever, any statenent or
representation with regard to the sale or financing of a vehicle which
is false, deceptive, or msleading, including but not limted to the
fol | ow ng:

(a) That no down paynent is required in connection wth the sal e of
a vehicle when a down paynent is in fact required, or that a vehicle
may be purchased for a smaller down paynent than is actually required,
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(b) That a certain percentage of the sale price of a vehicle my be
financed when such financing is not offered in a single docunent
evidencing the entire security transaction;

(c) That a certain percentage is the anmount of the service charge
to be charged for financing, wthout stating whether this percentage
charge is a nonthly anount or an anount to be charged per year;

(d) That a new vehicle will be sold for a certain anount above or
bel ow cost wi thout conputing cost as the exact anount of the factory
i nvoi ce on the specific vehicle to be sold;

(e) That a vehicle will be sold upon a nonthly paynment of a certain
anmount, without including in the statenment the nunber of paynents of
that sane anmount which are required to |liquidate the unpaid purchase
price.

(2) To incorporate within the ternms of any purchase and sale
agreenent any statenment or representation with regard to the sale or
financing of a vehicle which is false, deceptive, or msleading,
including but not limted to terns that include as an added cost to the
selling price of a vehicle an anount for licensing or transfer of title
of that vehicle which is not actually due to the state, unless such
anount has in fact been paid by the dealer prior to such sale.

(3) To set up, pronote, or aid in the pronotion of a plan by which
vehicles are to be sold to a person for a consideration and upon
further consideration that the purchaser agrees to secure one or nore
persons to participate in the plan by respectively nmaking a simlar
purchase and in turn agreeing to secure one or nore persons |ikew se to
join in said plan, each purchaser being given the right to secure
nmoney, credits, goods, or sonething of val ue, dependi ng upon t he nunber
of persons joining the plan.

(4) To commt, allow, or ratify any act of "bushing” which is
defined as follows: Taking from a prospective buyer of a vehicle a
witten order or offer to purchase, or a contract docunent signed by
t he buyer, which:

(a) Is subject to the dealer’s, or his or her authorized
representative’s future acceptance, and the dealer fails or refuses
within three cal endar days, exclusive of Saturday, Sunday, or |ega
hol i day, and prior to any further negotiations with said buyer, either
(i) to deliver to the buyer the deal er’s signed acceptance, or (ii) to
void the order, offer, or contract docunment and tender the return of
any initial paynment or security made or given by the buyer, including
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but not limted to noney, check, prom ssory note, vehicle keys, a
trade-in, or certificate of title to a trade-in; or

(b) Permts the dealer to renegotiate a dollar anount specified as
trade-in allowance on a vehicle delivered or to be delivered by the
buyer as part of the purchase price, for any reason except:

(i) Failure to disclose that the vehicle' s certificate of ownership
has been branded for any reason, including, but not limted to, status
as a rebuilt vehicle as provided in RCW46. 12. 050 and 46. 12. 075; or

(1i) Substantial physical damage or [|atent nechanical defect
occurring before the deal er took possession of the vehicle and which
coul d not have been reasonably discoverable at the tinme of the taking
of the order, offer, or contract; or

(1i1) Excessive additional mles or a discrepancy in the ml eage.
"Excessive additional mles" neans the addition of five hundred mles
or nore, as reflected on the vehicle's odoneter, between the tine the
vehicle was first val ued by the dealer for purposes of determning its
trade-in value and the tinme of actual delivery of the vehicle to the
dealer. "A discrepancy in the mleage" neans (A) a di screpancy between
the mleage reflected on the vehicle’ s odoneter and the stated m | eage
on the signed odoneter statenent; or (B) a discrepancy between the
m | eage stated on the signed odoneter statenent and the actual m | eage
on the vehicle; or

(c) Fails to conply with the obligation of any witten warranty or
guarantee given by the dealer requiring the furnishing of services or
repairs within a reasonable tine.

(5 To commit any offense relating to odoneters, as such of fenses
are defined in RCW46. 37.540, 46.37.550, 46.37.560, and 46.37.570. A
violation of this subsection is a class C felony punishable under
chapter 9A 20 RCW

(6) For any vehicle dealer or vehicle salesperson to refuse to
furnish, wupon request of a prospective purchaser, for vehicles
previously registered to a business or governnental entity, the nane
and address of the business or governnmental entity.

(7) To commt any other offense under RCW46. 37. 423, 46.37.424, or
46. 37. 425.

(8) To commt any offense relating to a dealer’s tenporary |icense
permt, including but not limted to failure to properly conpl ete each
such permt, or the issuance of nore than one such permt on any one
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vehicle. However, a dealer may issue a second tenporary permt on a
vehicle if the follow ng conditions are net:

(a) The lienholder fails to deliver the vehicle title to the dealer
within the required tine period;

(b) The dealer has satisfied the lien; and

(c) The deal er has proof that paynment of the lien was nmade within
two cal endar days, exclusive of Saturday, Sunday, or a |egal holiday,
after the sales contract has been executed by all parties and all
conditions and contingencies in the sales contract have been net or
ot herw se sati sfi ed.

(9) For a dealer, salesman, or nobile honme manufacturer, having
taken an instrunment or cash "on deposit” froma purchaser prior to the
delivery of the bargained-for vehicle, to commngle the "on deposit"”
funds with assets of the deal er, sal esman, or nobil e home manufacturer
instead of holding the "on deposit” funds as trustee in a separate
trust account until the purchaser has taken delivery of the bargai ned-
for vehicle. Delivery of a manufactured hone shall be deened to occur
in accordance with RCW 46.70.135(5). Failure, imediately upon
recei pt, to endorse "on deposit" instrunents to such a trust account,
or to set aside "on deposit" cash for deposit in such trust account,
and failure to deposit such instrunents or cash in such trust account
by the close of banking hours on the day follow ng receipt thereof,
shall be evidence of intent to commt this wunlawful practice:
PROVI DED, HOWEVER, That a notor vehicle dealer may keep a separate
trust account which equals his or her custonary total custoner deposits
for vehicles for future delivery. For purposes of this section, "on
deposit" funds received froma purchaser of a manufactured hone neans
those funds that a seller requires a purchaser to advance before
ordering the manufactured hone, but does not include any | oan proceeds
or noneys that m ght have been paid on an installnent contract.

(10) For a dealer or manufacturer to fail to conply with the
obligations of the inplied warranties of nerchantability or fitness for
a particular use or any witten warranty or guarantee given by the

deal er or manufacturer requiring the furnishing of goods and services
or repairs wthin a reasonable period of tine, or to fail to furnish to
a purchaser, all parts which attach to the manufactured unit including
but not limted to the undercarriage, and all itens specified in the
terms of a sales agreenent signed by the seller and buyer.
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(11) For a vehicle dealer to pay to or receive from any person
firm partnership, association, or corporation acting, either directly
or through a subsidiary, as a buyer’s agent for consuners, any
conpensation, fee, purchase noneys or funds that have been deposited
into or withdrawn out of any account controlled or used by any buyer’s
agent, gratuity, or reward in connection with the purchase or sal e of
a new notor vehicle.

(12) For a buyer’s agent, acting directly or through a subsidiary,
to pay to or to receive fromany notor vehicle deal er any conpensati on,
fee, gratuity, or reward in connection with the purchase or sale of a
new notor vehicle. 1In addition, it is unlawful for any buyer’s agent
to engage in any of the following acts on behalf of or in the nanme of
t he consuner:

(a) Receiving or paying any purchase noneys or funds into or out of
any account controlled or used by any buyer’s agent;

(b) Signing any vehicle purchase orders, sales contract, odoneter
statenents, or title docunents, or having the nane of the buyer’s agent
appear on the vehicle purchase order, sales contract, or title; or

(c) Signing any ot her docunentation relating to the purchase, sale,
or transfer of any new notor vehicle.

It is unlawful for a buyer’s agent to use a power of attorney
obt ai ned fromthe consuner to acconplish or effect the purchase, sale,
or transfer of ownership docunents of any new notor vehicle by any
means whi ch woul d ot herwi se be prohi bited under (a) through (c) of this
subsection. However, the buyer’s agent may use a power of attorney for
physi cal delivery of notor vehicle license plates to the consuner.

Further, it is unlawful for a buyer’s agent to engage i n any fal se,
deceptive, or msleading advertising, dissemnated in any nmanner
what soever, including but not limted to nmaking any claimor statenent
that the buyer’s agent offers, obtains, or guarantees the | owest price
on any notor vehicle or words to simlar effect.

(13) For a buyer’s agent to arrange for or to negotiate the
purchase, or both, of a new notor vehicle through an out-of-state
dealer wthout disclosing in witing to the custoner that the new
vehi cl e woul d not be subject to chapter 19.118 RCW In addition, it is
unl awful for any buyer’s agent to fail to have a witten agreenent with
the custoner that: (a) Sets forth the terns of the parties’ agreenent;
(b) discloses to the custoner the total amount of any fees or other
conpensation being paid by the custoner to the buyer’s agent for the
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agent’s services; and (c) further discloses whether the fee or any
portion of the fee is refundable. The departnent of |icensing shall by
Decenber 31, 1996, in rule, adopt standard disclosure |anguage for
buyer’s agent agreenents under RCW 46.70.011, 46.70.070, and this
section.

(14) Being a manufacturer, other than a notorcycle manufacturer
governed by chapter 46.94 RCW to:

(a) Coerce or attenpt to coerce any vehicle dealer to order or
accept delivery of any vehicle or vehicles, parts or accessories, or
any other commodities which have not been voluntarily ordered by the
vehicle dealer: PROVI DED, That recommendat i on, endor senment
exposition, persuasion, wurging, or argunent are not deened to
constitute coercion;

(b) Cancel or fail to renew the franchise or selling agreenent of
any vehicle dealer doing business in this state wthout fairly
conpensating the dealer at a fair going business value for his or her
capital investnent which shall include but not be limted to tools,
equi pnent, and parts inventory possessed by the deal er on the day he or
she is notified of such cancellation or term nati on and which are stil
within the dealer’s possession on the day the cancellation or

termnation is effective, if: (1) The capital investnent has been
entered into with reasonable and prudent business judgnent for the
purpose of fulfilling the franchise; and (ii) the cancellation or

nonrenewal was not done in good faith. Good faith is defined as the
duty of each party to any franchise to act in a fair and equitable
manner towards each other, so as to guarantee one party freedom from
coercion, intimdation, or threats of coercion or intimdation fromthe
ot her party: PROVIDED, That recomrendati on, endorsenent, exposition

persuasi on, urging, or argunent are not deened to constitute a | ack of
good faith

(c) Encourage, aid, abet, or teach a vehicle dealer to sel
vehi cl es t hrough any fal se, deceptive, or m sl eadi ng sal es or financing
practices including but not |imted to those practices declared
unlawful in this section;

(d) Coerce or attenpt to coerce a vehicle dealer to engage in any
practice forbidden in this section by either threats of actual
cancellation or failure to renew the dealer’s franchi se agreenent;

(e) Refuse to deliver any vehicle publicly advertised for i mmedi ate
delivery to any duly licensed vehicle dealer having a franchise or
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contractual agreenment for the retail sale of new and unused vehicles
sold or distributed by such manufacturer within sixty days after such
deal er’ s order has been received in witing unless caused by inability
to deliver because of shortage or curtailnment of naterial, |abor,
transportation, or wutility services, or by any labor or production
difficulty, or by any cause beyond the reasonable control of the
manuf act ur er;

(f) To provide under the ternms of any warranty that a purchaser of
any new or unused vehicle that has been sold, distributed for sale, or
transferred into this state for resale by the vehicle manufacturer may
only make any warranty claimon any itemincluded as an integral part
of the vehicle against the manufacturer of that item

Not hing in this section may be construed to inpair the obligations
of a contract or to prevent a manufacturer, di stributor,
representative, or any ot her person, whether or not |icensed under this
chapter, fromrequiring performance of a witten contract entered into
with any licensee hereunder, nor does the requirenent of such
performance constitute a violation of any of the provisions of this
section if any such contract or the ternms thereof requiring
performance, have been freely entered into and executed between the
contracting parties. Thi s paragraph and subsection (14)(b) of this
section do not apply to new notor vehicle manufacturers governed by
chapter 46.96 RCW

(15) Unlawful transfer of an ownership interest in a notor vehicle
as defined in RCW 19. 116. 050.

~-- END ---
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