62 A W DN P

©O© 00 N O

10
11
12
13
14
15
16
17

ENGROSSED SENATE BI LL 5485

St ate of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Senators Thi baudeau, Deccio, MDonal d, Snyder, Wnsley, Kl ine, Cke
and Costa; by request of Attorney General

Read first tine 01/25/1999. Referred to Conmmittee on Health &
Long- Term Car e.

AN ACT Relating to a reserve account for tobacco product
manuf acturers not participating in the master settlenent agreenent;
adding a new chapter to Title 70 RCW creating a new section;
prescribing penalties; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. FINDI NGS AND PURPOSE. (a) Ci garette snoking
presents serious public health concerns to the State and to the
citizens of the State. The Surgeon General has determ ned that snoking
causes lung cancer, heart disease and ot her serious di seases, and that
t here are hundreds of thousands of tobacco-rel ated deaths in the United
States each year. These di seases nost often do not appear until many
years after the person in question begins snoking.

(b) Cigarette snoking al so presents serious financial concerns for
the State. Under certain health-care prograns, the State may have a
| egal obligation to provide nedical assistance to eligible persons for
health conditions associated with cigarette snoking, and those persons
may have a legal entitlenent to receive such nedical assistance.
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(c) Under these prograns, the State pays mllions of dollars each
year to provide nedical assistance for these persons for health
conditions associated wth cigarette snoking.

(d) I't isthe policy of the State that financial burdens i nposed on
the State by cigarette snoking be borne by tobacco product
manufacturers rather than by the State to the extent that such
manuf acturers either determne to enter into a settlenment with the
State or are found cul pable by the courts.

(e) On Novenber 23, 1998, leading United States tobacco product
manuf acturers entered into a settl enent agreenent, entitled the "Master
Settlement Agreenent,” with the State. The Master Settl enment Agreenent
obl i gates these manufacturers, inreturn for a rel ease of past, present
and certain future clains against them as described therein, to pay
substantial suns to the State (tied in part to their volune of sales);
to fund a national foundation devoted to the interests of public
health; and to make substantial changes in their advertising and
mar keting practices and corporate culture, with the intention of
reduci ng under age snoki ng.

(f) It would be contrary to the policy of the State if tobacco
product manufacturers who determne not to enter into such a settl enent
could use a resulting cost advantage to derive large, short-term
profits in the years before liability may arise w thout ensuring that
the State will have an eventual source of recovery fromthemif they
are proven to have acted culpably. It is thus in the interest of the
State to require that such manufacturers establish a reserve fund to
guarantee a source of conpensation and to prevent such manufacturers
from deriving large, short-term profits and then becom ng judgnent -
proof before liability may ari se.

NEW SECTION. Sec. 2. DEFINITIONS. (a) "Adjusted for inflation"
means i ncreased i n accordance with the formula for inflation adjustnent
set forth in Exhibit Cto the Master Settlenent Agreenent.

(b) "Affiliate" neans a person who directly or indirectly owns or
controls, is owned or controlled by, or is under comon ownership or
control with, another person. Solely for purposes of this definition,

the terns "owns," "is owned" and "ownership" nean ownership of an
equity interest, or the equivalent thereof, of ten percent or nore, and
the term "person" nmeans an individual, partnership, commttee,

associ ation, corporation or any other organi zati on or group of persons.

ESB 5485 p. 2



© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNMDNDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPERPRPRPPRPERPRRERPPRPRE
0O NO Ol W NPEFP O OOWwuNO O P WNEPEOOOWOOWwNO O wDNDER. o

(c) "Allocabl e share" neans All ocabl e Share as that termis defined
in the Master Settlenent Agreenent.

(d) "G garette" neans any product that contains nicotine, is
intended to be burned or heated under ordinary conditions of use, and
consists of or contains (1) any roll of tobacco wapped in paper or in
any substance not contai ni ng tobacco; or (2) tobacco, in any form that
is functional in the product, which, because of its appearance, the
type of tobacco used in the filler, or its packaging and |abeling, is
likely to be offered to, or purchased by, consuners as a cigarette; or
(3) any roll of tobacco wapped in any substance containing tobacco
whi ch, because of its appearance, the type of tobacco used in the
filler, or its packaging and labeling, is likely to be offered to, or
purchased by, consuners as a cigarette described in clause (1) of this
definition. The term"cigarette" includes "roll-your-own" (i.e., any
t obacco whi ch, because of its appearance, type, packagi ng, or |abeling
is suitable for use and likely to be offered to, or purchased by,
consuners as tobacco for nmaking cigarettes). For purposes of this
definition of "cigarette,” 0.09 ounces of "roll-your-own" tobacco shal
constitute one individual "cigarette".

(e) "Master Settlenment Agreenent” neans the settlenent agreenent
(and rel ated docunents) entered into on Novenber 23, 1998 by the State
and | eading United States tobacco product manufacturers.

(f) "Qualified escrow fund" neans an escrow arrangenent with a
federally or State chartered financial institution having no
affiliation with any tobacco product manufacturer and havi ng assets of
at |east $1, 000,000,000 where such arrangement requires that such
financial institution hold the escrowed funds’ principal for the
benefit of releasing parties and prohibits the tobacco product
manuf acturer placing the funds into escrow from using, accessing or
directing the use of the funds’ principal except as consistent with
section 3(b) of this Act.

(g) "Rel eased clai n8" neans Rel eased Clains as that termis defined
in the Master Settlenent Agreenent.

(h) "Releasing parties" neans Releasing Parties as that termis
defined in the Master Settlenent Agreenent.

(1) "Tobacco Product Manufacturer"™ means an entity that after the
date of enactnent of this Act directly (and not exclusively through any
affiliate):
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(1) manuf actures cigarettes anywhere that such manufacturer intends
to be sold in the United States, including cigarettes intended to be
sold in the United States through an inporter (except where such
inporter is an original participating manufacturer (as that termis
defined in the Master Settlenent Agreenent) that will be responsible
for the paynments under the Master Settlenment Agreenment with respect to
such cigarettes as a result of the provisions of subsections Il (m) of
the Master Settlenment Agreenment and that pays the taxes specified in
subsection I1(z) of the Master Settl enent Agreenent, and provided that
t he manufacturer of such cigarettes does not market or advertise such
cigarettes in the United States);

(2) is the first purchaser anywhere for resale in the United States
of cigarettes manufactured anywhere that the manufacturer does not
intend to be sold in the United States; or

(3) becones a successor of an entity described in paragraph (1) or
(2).

The term "Tobacco Product Manufacturer” shall not include an
affiliate of a tobacco product manufacturer unless such affiliate
itself falls within any of (1)-(3) above.

(J) "Units sold" nmeans the nunber of individual cigarettes sold in
the State by the applicable tobacco product manufacturer (whether
directly or through a distributor, retailer or simlar internmediary or
internediaries) during the year in question, as neasured by excise
taxes collected by the State on packs bearing the excise tax stanp of
the State or "roll-your-own" tobacco containers. The departnent of
revenue shal |l promul gate such regul ati ons as are necessary to ascertain
the anobunt of State excise tax paid on the cigarettes of such tobacco
product manufacturer for each year.

NEW SECTI ON. Sec. 3. REQUI REMENTS. Any tobacco product
manuf acturer selling cigarettes to consuners within the State (whether
directly or through a distributor, retailer or simlar internmediary or
internedi aries) after the date of enactnent of this Act shall do one of
the foll ow ng:

(a) becone a participating manufacturer (as that termis defined in
section I1(jj) of the Muster Settlenent Agreenent) and generally
perform its financial obligations wunder the Master Settlenent
Agreenent; or
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(b)(1) place into a qualified escrow fund by April 15 of the year
follow ng the year in question the follow ng amounts (as such anounts
are adjusted for inflation) --

1999: $.0094241 per unit sold after the date of enactnent of this
Act ;

2000: $.0104712 per unit sold;

for each of 2001 and 2002: $.0136125 per unit sol d;

for each of 2003 through 2006: $.0167539 per unit sold;

for each of 2007 and each year thereafter: $.0188482 per wunit
sol d.

(2) A tobacco product manufacturer that places funds into escrow
pursuant to paragraph (1) shall receive the interest or other
appreci ation on such funds as earned. Such funds thensel ves shall be
rel eased fromescrow only under the foll ow ng circunstances --

(A) to pay a judgnent or settlenent on any rel eased cl ai m brought
agai nst such tobacco product manufacturer by the State or any rel easing
party located or residing in the State. Funds shall be released from
escrow under this subparagraph (i) in the order in which they were
placed into escrow and (ii) only to the extent and at the tine
necessary to nmake paynents requi red under such judgnent or settlenent;

(B) to the extent that a tobacco product manufacturer establishes
that the anmount it was required to place into escrow in a particular
year was greater than the State’s all ocabl e share of the total paynents
t hat such manufacturer would have been required to nmake in that year
under the Master Settlenent Agreenent (as determned pursuant to
section I X(i)(2) of the Master Settl enent Agreenent, and before any of
the adjustnents or offsets described in section |X(i)(3) of that
Agreenent other than the Inflation Adjustnent) had it been a
participating manufacturer, the excess shall be released from escrow
and revert back to such tobacco product manufacturer; or

(C to the extent not rel eased fromescrow under subparagraphs (A)
or (B), funds shall be released from escrow and revert back to such
t obacco product nmanufacturer twenty-five years after the date on which
they were placed into escrow

(3) Each tobacco product manufacturer that elects to place funds
into escrow pursuant to this subsection shall annually certify to the
Attorney General that it is in conpliance with this subsection. The
Attorney GCeneral may bring a civil action on behalf of the State
agai nst any tobacco product manufacturer that fails to place into
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escrow the funds required under this section. Any tobacco product
manufacturer that fails in any year to place into escrow the funds
requi red under this section shall --

(A) be required within 15 days to place such funds into escrow as
shall bring it into conpliance with this section. The court, upon a
finding of a violation of this subsection, may inpose a civil penalty
to be paid to the general fund of the state in an anbunt not to exceed
5 percent of the anount inproperly wthheld fromescrow per day of the
violation and in a total amount not to exceed 100 percent of the
original anount inproperly withheld from escrow,

(B) in the case of a knowing violation, be required within 15 days
to place such funds into escrow as shall bring it into conpliance with
this section. The court, upon a finding of a knowi ng viol ation of this
subsection, may inpose a civil penalty to be paid to the general fund
of the state in an anobunt not to exceed 15 percent of the anount
i nproperly withheld fromescrow per day of the violation and in a total
anount not to exceed 300 percent of the original anmount inproperly
wi t hhel d from escrow, and

(© in the case of a second know ng violation, be prohibited from
selling cigarettes to consuners within the State (whether directly or
through a distributor, retailer or simlar internmediary) for a period
not to exceed 2 years.

Each failure to make an annual deposit required under this section
shal |l constitute a separate violation. The violator shall also pay the
State’s costs and attorney’'s fees incurred during a successful
prosecution under this paragraph (3).

NEW SECTI ON. Sec. 4. Sections 1 through 3 of this act constitute
a new chapter in Title 70 RCW

NEW SECTION. Sec. 5. Captions used in this act are not part of
t he | aw

NEW SECTI ON. Sec. 6. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.
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