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S-1568. 3

SUBSTI TUTE SENATE BI LL 5493

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Senate Commttee on Judiciary (originally sponsored by Senators
McCaslin and W nsl ey)

Read first tinme 03/03/99.

AN ACT Rel ating to operating or having actual physical control of
a vessel while under the influence of intoxicating |iquor or any drug;
amendi ng RCW 88.12. 025 and 10. 31. 100; addi ng new sections to chapter
88. 12 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW88.12.025 and 1998 ¢ 213 s 7 are each anended to read
as follows:

(1) I't shall be unlawful for any person to operate a vessel in a
reckl ess manner.
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3))) Aviolation of this section is a m sdeneanor, punishable as
provi ded under RCW 9.92.030. In addition, the court may order the
defendant to pay restitution for any damages or injuries resulting from
t he of fense.

NEWSECTION. Sec. 2. (1) Apersonis guilty of operating a vessel
whil e under the influence of intoxicating |iquor or any drug if the
person operates a vessel within this state:

(a) And the person has, within two hours after operating a vessel,
an al cohol concentration at or above the amount specified in RCW
46. 61. 502 as shown by analysis of the person’s breath or blood nade
under section 6 of this act; or

(b) While the person is under the influence of or affected by
intoxicating |iquor or any drug; or

(c) While the person is under the conbi ned i nfluence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state
shall not constitute a defense against a charge of violating this
section.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consunmed a sufficient
guantity of al cohol after the tinme of operating a vessel and before the
adm ni stration of an analysis of the person’s breath or bl ood to cause
the defendant’s al cohol concentration to be at or above the anount
specified in RCW46.61.502 within two hours after operating a vessel.
The court shall not admit evidence of this defense unl ess the defendant
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notifies the prosecution prior to the omibus or pretrial hearing in
the case of the defendant’s intent to assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the all eged operating a vessel nay be used as evi dence t hat
within two hours of the alleged operating a vessel, a person had an
al cohol concentration at or above the anount specified in RCW46. 61. 502
in violation of subsection (1)(a) of this section, and in any case in
whi ch the analysis shows an al cohol concentration above 0.00 may be
used as evidence that a person was under the influence of or affected
by i ntoxicating |liquor or any drug in violation of subsection (1)(b) or
(c) of this section.

(5 A violation of this section is a gross m sdeneanor.

NEWSECTION. Sec. 3. (1)(a) In addition to penalties set forthin
section 4 of this act, a one hundred twenty-five dollar fee shall be
assessed to a person who is either convicted, sentenced to a |esser
charge, or given deferred prosecution, as a result of an arrest for
violating section 2 of this act. This fee is for the purpose of
fundi ng t he WAshi ngt on state toxicol ogy | aboratory and | ocal gover nnent
for grants and activities to increase the conviction rate and decrease
the incidence of persons operating vessels under the influence of
al cohol or drugs.

(b) Upon a verified petition by the person assessed the fee, the
court may suspend paynent of all or part of the fee if it finds that
t he person does not have the ability to pay.

(c) When a mnor has been adjudicated a juvenile offender for an
of fense which, if commtted by an adult, would constitute a violation
of section 2 of this act, the court shall assess the one hundred
twenty-five dollar fee under (a) of this subsection. Upon a verified
petition by a m nor assessed the fee, the court may suspend paynent of
all or part of the fee if it finds that the m nor does not have the
ability to pay the fee.

(2) The fee assessed under subsection (1) of this section shall be
collected by the clerk of the court and distributed as foll ows:

(a) Ninety percent shall be subject to distribution under RCW
3.46.120, 3.50.100, 35.20.220, 3.62.020, 3.62.040, or 10.82.070.

(b) The remainder of the fee shall be forwarded to the state
treasurer for deposit in the death investigations account to be used
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solely for funding the state toxicology |aboratory blood or breath
testing prograns.

NEWSECTION. Sec. 4. (1) A person who is convicted of a violation
of section 2 of this act and who has no prior offense within five years
shal | be punished as foll ows:

(a) I'n the case of a person whose al cohol concentration was | ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to section 9 of this act there is no test
result indicating the person’s al cohol concentration:

(1) By inprisonnment for not |ess than one day nor nore than one
year. Twenty-four consecutive hours of the inprisonnment may not be
suspended or deferred unless the court finds that the inposition of
t hi s mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender’s physical or nental well-being. Whenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand dollars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to section 9 of this act there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not less than two days nor nore than one
year. Two consecutive days of the inprisonnent nay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni rum sentence would inpose a substantial risk to the offender’s
physi cal or nental well-being. Wenever the mandat ory m ni mumsent ence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not less than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent .
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(2) A person who is convicted of a violation of section 2 of this
act and who has one prior offense within five years shall be punished
as follows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to section 9 of this act there is no test
result indicating the person’s al cohol concentration:

(1) By inprisonnment for not |less than thirty days nor nore than one
year. Thirty days of the i nprisonnent may not be suspended or deferred
unl ess the court finds that the inposition of this mandatory m ni num
sentence woul d i npose a substantial risk to the offender’s physical or
mental well -being. Whenever the mandatory mninmum sentence isS
suspended or deferred, the court shall state in witing the reason for
granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not |ess than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent .

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to section 9 of this act there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnent for not |ess than forty-five days nor nore than
one year. Forty-five days of the inprisonnment may not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni rum sentence would inpose a substantial risk to the offender’s
physi cal or nental well-being. Wenever the mandat ory m ni numsent ence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not less than seven hundred fifty dollars nor
nmore than five thousand dollars. Seven hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(3) A person who is convicted of a violation of section 2 of this
act and who has two or nore prior offenses within five years shall be
puni shed as foll ows:
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(a) In the case of a person whose al cohol concentration was | ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to section 9 of this act there is no test
result indicating the person’s al cohol concentration:

(1) By inprisonnment for not | ess than ninety days nor nore than one
year. N nety days of the inprisonnent may not be suspended or deferred
unl ess the court finds that the inposition of this mandatory m ni num
sentence woul d i npose a substantial risk to the offender’s physical or
mental well -being. Wenever the mandatory mninmum sentence isS
suspended or deferred, the court shall state in witing the reason for
granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not |ess than one thousand dollars nor nore than
five thousand doll ars. One thousand dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent .

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to section 9 of this act there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonment for not |ess than one hundred twenty days nor
nmore than one year. One hundred twenty days of the inprisonnent may
not be suspended or deferred unless the court finds that the i nposition
of this mandatory m ni mum sentence woul d i npose a substantial risk to
the offender’s physical or nmental well-being. Wenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not | ess than one thousand five hundred dollars
nor nmore than five thousand dollars. One thousand five hundred dollars
of the fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(4) In exercising its discretion in setting penalties within the
limts allowed by this section, the court shall particularly consider
whet her the person’s vessel operation at the tinme of the offense was
responsible for injury or damage to another or another’s property.

(5) An offender punishable under this section is subject to the
al cohol assessnent and treatnent provisions of RCW46.61. 5056.
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(6) An offender punishable under subsection (2) or (3) of this
section shall be required by the court to conplete a course in boating
safety approved by the conm ssion pursuant to section 5 of this act.

(7)(a) In addition to any nonsuspendabl e and nondeferrable jai
sentence required by this section, whenever the court inposes | ess than

one year in jail, the court shall also suspend but shall not defer a
period of confinenment for a period not exceeding two years. The court
shal | inpose conditions of probation that include: (i) Not operating

a vessel within this state while having an al cohol concentration of
0.08 or nore within two hours after operating a vessel; and (ii) not
refusing to submt to a test of his or her breath or blood to determ ne
al cohol concentration upon request of a | aw enforcenent of ficer who has
reasonabl e grounds to believe the person was operating or was i n actual
physical control of a vessel wthin this state while under the
i nfluence of intoxicating liquor. The court may inpose conditions of
probation that include nonrepetition, alcohol or drug treatnent,
supervi sed probation, or other conditions that may be appropriate. The
sentence may be inposed in whole or in part upon violation of a
condition of probation during the suspension period.

(b) For each violation of mandatory conditions of probation under
(a)(i) and (ii) of this subsection, the court shall order the convicted
person to be confined for thirty days, which shall not be suspended or
def erred.

(8)(a) A "prior offense”" neans any of the foll ow ng:

(1) A conviction for a violation of section 2 of this act or an
equi val ent | ocal ordi nance;

(1i) An out-of-state conviction for a violation that would have
been a violation of (a)(i) of this subsection if commtted in this
state; or

(ti1) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of section 2 of this act, or an equival ent
| ocal ordinance.

(b) "Wthin five years" neans that the arrest for a prior offense
occurred within five years of the arrest for the current offense.

NEWSECTION. Sec. 5. The conm ssion shall prescribe standards for
approval of boating safety courses qualifying for referral of offenders
pursuant to section 4 of this act. The conm ssion shall adopt such
rules as are necessary to carry out this section.
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NEW SECTION. Sec. 6. (1) Upon the trial of any civil or crimnal
action or proceeding arising out of acts alleged to have been comm tted
by any person while operating a vessel while under the influence of
intoxicating liquor or any drug, if the person’s al cohol concentration
is less than the amount specified in RCW46.61. 502, it is evidence that
may be considered with other conpetent evidence in determ ning whet her
t he person was under the influence of intoxicating |iquor or any drug.

(2) The breath analysis shall be based upon grans of al cohol per
two hundred ten liters of breath. The foregoing provisions of this
section shall not be construed as limting the introduction of any
ot her conpetent evidence bearing upon the question whether the person
was under the influence of intoxicating |liquor or any drug.

(3) Analysis of the person’s blood or breath to be considered valid
under the provisions of this section or section 2 of this act shall
have been perfornmed according to nethods approved by the state
t oxi col ogi st and by an individual possessing a valid permt issued by
the state toxicologist for this purpose pursuant to RCW 46. 61. 506.

(4) When a blood test is admnistered under the provisions of
section 9 of this act, the wthdrawal of blood for the purpose of
determning its alcoholic or drug content may be perforned only by a
physician, a registered nurse, or a qualified technician. Thi s
[imtation shall not apply to the taking of breath specinens.

(5 The person tested may have a physician, or a qualified
techni ci an, chem st, regi stered nurse, or other qualified person of his
or her own choosing adm nister one or nore tests in addition to any
admnistered at the direction of a law enforcenent officer. The
failure or inability to obtain an additional test by a person shall not
precl ude the adm ssion of evidence relating to the test or tests taken
at the direction of a | aw enforcenent officer.

(6) Upon the request of the person who shall submt to a test or
tests at the request of a |aw enforcenment officer, full information
concerning the test or tests shall be nade available to himor her or
his or her attorney.

NEW SECTI ON. Sec. 7. A sentencing court my allow persons
convicted of violating section 2 of this act to fulfill the terns of
the sentence provided in section 4 of this act in nonconsecutive or
intermttent tine periods. However, any nandatory m ni num sentence

SSB 5493 p. 8
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under section 4 of this act shall be served consecutively unless
suspended or deferred as otherw se provided by | aw

NEW SECTION. Sec. 8. The refusal of a person to submt to a test
of the alcoholic content of the person’s blood or breath under section
9 of this act is admssible into evidence at a subsequent crimna
trial.

NEW SECTION. Sec. 9. (1) Any person who operates a vessel within
this state is deened to have given consent, subject to the provisions
of section 6 of this act, to a test or tests of his or her breath or
bl ood for the purpose of determning the alcohol concentration or
presence of any drug in his or her breath or blood if arrested for any
of fense where, at the time of the arrest, the arresting officer has
reasonabl e grounds to believe the person had been operating a vessel
whi l e under the influence of intoxicating liquor or any drug.

(2) The test or tests of breath shall be admnistered at the
direction of a |law enforcenent officer having reasonable grounds to
believe the person to have been operating a vessel within this state
whi | e under the influence of intoxicating |iquor or the person to have
been operating a vessel while having al cohol in a concentration of 0.02
or nore in his or her system and being under the age of twenty-one.

However, in those instances where the person is incapable due to
physi cal injury, physical incapacity, or other physical limtation, of
providing a breath sanple or where the person is being treated in a
hospi tal, clinic, doctor’s office, energency nedical vehicle,

anbul ance, or other simlar facility in which a breath testing
instrunment is not present or where the officer has reasonabl e grounds
to believe that the person is under the influence of a drug, a blood
test shall be adm nistered by a qualified person as provided in section
6 of this act. The officer shall informthe person of his or her right
to refuse the breath or blood test, and of his or her right to have
additional tests admnistered by any qualified person of his or her
choosing as provided in section 6 of this act. The officer shall warn
t he operator that:

(a) The operator’s refusal to take the test nmay subject himor her
to civil penalty; and

(b) His or her refusal to take the test nay be used in a crimnal
trial.

p. 9 SSB 5493
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(3) Except as provided in this section, the test adm ni stered shal
be of the breath only. I f an individual is unconscious or is under
arrest for the crinme of homcide by watercraft as provided in RCW
88.12.029, assault by watercraft as provided in RCW 88.12.032, or
operating a vessel while under the influence of intoxicating |liquor or
drugs as provided in section 2 of this act, which arrest results from
an accident in which there has been serious bodily injury to another
person, a breath or blood test nmay be adm ni stered wi thout the consent
of the individual so arrested.

(4) Any person who is dead, unconscious, or who is otherwise in a
condition rendering himor her incapable of refusal, shall be deened
not to have wthdrawn the consent provided by subsection (1) of this
section and the test or tests may be admnistered, subject to the
provi sions of section 6 of this act, and the person shall be deened to
have received the warnings required under subsection (2) of this
section.

(5) If, followng his or her arrest and recei pt of warnings under
subsection (2) of this section, the person arrested refuses upon the
request of a law enforcenent officer to submt to a test or tests of
his or her breath or blood, no test shall be given except as authorized
under subsection (3) or (4) of this section.

(6) A person’s refusal to submt to a test or tests pursuant to
subsection (5) of this section shall constitute a class 1 civil
infraction, pursuant to RCW 7.80. 120.

Sec. 10. RCW10. 31.100 and 1997 ¢ 66 s 10 are each anended to read
as follows:

A police officer having probable cause to believe that a person has
commtted or is conmmtting a felony shall have the authority to arrest
the person without a warrant. A police officer may arrest a person
w thout a warrant for commtting a m sdenmeanor or gross m sdeneanor
only when the offense is conmtted in the presence of the officer,
except as provided in subsections (1) through (10) of this section.

(1) Any police officer having probable cause to believe that a
person has commtted or is conmmtting a msdeneanor or Qross
m sdeneanor, involving physical harmor threats of harmto any person
or property or the unlawful taking of property or involving the use or
possessi on of cannabis, or involving the acquisition, possession, or
consunption of alcohol by a person under the age of twenty-one years

SSB 5493 p. 10
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under RCW66. 44. 270, or involving crimnal trespass under RCW9A. 52. 070
or 9A.52.080, shall have the authority to arrest the person.

(2) A police officer shall arrest and take into custody, pending
release on bail, personal recognizance, or court order, a person
w t hout a warrant when the officer has probable cause to believe that:

(a) An order has been issued of which the person has know edge
under RCW 10.99.040(2), 10.99.050, 26.09.050, 26.09.060, 26.10.040
26.10. 115, 26.44.063, chapter 26.26 RCW or chapter 26.50 RCW
restraining the person and the person has violated the ternms of the
order restraining the person from acts or threats of violence or
restraining the person from going onto the grounds of or entering a
resi dence, workpl ace, school, or day care or, in the case of an order
i ssued under RCW 26.44.063, inposing any other restrictions or
condi tions upon the person; or

(b) The person is sixteen years or older and within the preceding
four hours has assaulted a fam |y or househol d nenber as defined i n RCW
10.99.020 and the officer believes: (i) A felonious assault has
occurred; (ii) an assault has occurred which has resulted in bodily
injury to the victim whether the injury is observable by the
responding officer or not; or (iii) that any physical action has
occurred which was i ntended to cause anot her person reasonably to fear
i mm nent serious bodily injury or death. Bodily injury nmeans physical
pain, illness, or an inpairnment of physical condition. When the
of ficer has probabl e cause to believe that famly or househol d nenbers
have assaulted each other, the officer is not required to arrest both
persons. The officer shall arrest the person whomthe officer believes
to be the primary physical aggressor. In making this determ nation
the officer shall nmake every reasonable effort to consider: (i) The
intent to protect victins of donmestic violence under RCW 10.99. 010;
(1i) the conparative extent of injuries inflicted or serious threats
creating fear of physical injury; and (iii) the history of donestic
vi ol ence between the persons invol ved.

(3) Any police officer having probable cause to believe that a
person has committed or is conmtting a violation of any of the
followwng traffic laws shall have the authority to arrest the person:

(a) RCW46.52.010, relating to duty on striking an unattended car
or other property;

(b) RCW46.52.020, relating to duty in case of injury to or death
of a person or damage to an attended vehi cl e;

p. 11 SSB 5493
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(c) RCW 46.61.500 or 46.61.530, relating to reckless driving or
raci ng of vehicles;

(d) RCW 46.61.502 or 46.61.504, relating to persons under the
i nfl uence of intoxicating |liquor or drugs;

(e) RCW 46.20.342, relating to driving a notor vehicle while
operator’s license is suspended or revoked,

(f) RCW 46.61.5249, relating to operating a notor vehicle in a
negl i gent manner.

(4) Alawenforcenent officer investigating at the scene of a notor
vehicl e accident may arrest the driver of a notor vehicle involved in
the accident if the officer has probable cause to believe that the
driver has conmtted in connection with the accident a violation of any
traffic | aw or regul ation.

(5 Any police officer having probable cause to believe that a
person has commtted or is conmtting a violation of RCW88.12. 025 or
section 2 of this act shall have the authority to arrest the person.

(6) An officer may act upon the request of a |aw enforcenent
of ficer in whose presence a traffic infraction was conmtted, to stop,
detain, arrest, or issue a notice of traffic infraction to the driver
who is believed to have commtted the infraction. The request by the
wi tnessing officer shall give an officer the authority to take
appropriate action under the |laws of the state of Wshi ngton.

(7) Any police officer having probable cause to believe that a
person has commtted or is commtting any act of indecent exposure, as
defined in RCW9A 88.010, may arrest the person.

(8 A police officer may arrest and take into custody, pending
release on bail, personal recognizance, or court order, a person
w t hout a warrant when the officer has probable cause to believe that
an order has been issued of which the person has know edge under
chapter 10.14 RCWand the person has violated the ternms of that order.

(9) Any police officer having probable cause to believe that a
person has, wthin twenty-four hours of the alleged violation,
commtted a violation of RCW9A. 50.020 may arrest such person.

(10) A police officer having probable cause to believe that a
person illegally possesses or illegally has possessed a firearm or
ot her dangerous weapon on private or public elenentary or secondary
school prem ses shall have the authority to arrest the person.

SSB 5493 p. 12
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For purposes of this subsection, the term"firearnt has the neani ng
defined in RCW9. 41. 010 and the term"danger ous weapon"” has t he nmeani ng
defined in RCW9.41. 250 and 9.41.280(1) (c) through (e).

(11) Except as specifically provided in subsections (2), (3), (4),
and (6) of this section, nothing in this section extends or otherw se
affects the powers of arrest prescribed in Title 46 RCW

(12) No police officer may be held crimnally or civilly liable for
maki ng an arrest pursuant to RCW 10.31.100 (2) or (8) if the police
officer acts in good faith and w thout mali ce.

NEW SECTION. Sec. 11. Sections 2 through 9 of this act are each
added to chapter 88.12 RCW

--- END ---
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