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SUBSTI TUTE SENATE BI LL 5528

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Senate Commttee on Ways & Means (originally sponsored by Senators
Lovel and, Horn and Wnsley; by request of Departnent of Revenue)

Read first tine 02/ 26/1999.

AN ACT Rel ating to the meani ng of the phrase "services rendered in
respect to constructing"” for purposes of the business and occupation
and sal es and use taxes; adding a new section to chapter 82. 04 RCW and
creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. (1) The legislature finds that the taxation
of "services rendered in respect to constructing buildings or other
structures” has generally included the entire transaction for
construction, including certain services provided directly to the
consuner or owner rather than the person engaged in the performance of
the constructing activity. Changes in business practices and recent
adm ni strative and court deci sions have confused the issue. It is the
intent of the legislature to clarify which services, if standing al one
and not part of the construction agreenent, are taxed as retail or
whol esal e sales, and which services wll continue to be taxed as a
servi ce.

(2) It is further the intent of the legislature to confirmthat the
entire price for the construction of a building or other structure for
a consuner or owner continues to be a retail sale, even though sone of
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the individual services reflected in the price, if provided alone,
woul d be taxed as services and not as separate retail or whol esale
sal es.

(3) Therefore, the intent of this act is to mintain the
application of the lawand not to extend retail treatnent to activities
not previously treated as retail activities. Services that are
ot herw se subject to tax as a service under RCW82. 04. 290(2), i ncl udi ng
but not limted to architectural, engineering, surveying, flagging,
accounting, legal, consulting, or admnistrative services, renmain
subject to tax as a service under RCW 82.04.290(2), if the person
responsible for the performance of those services is not also
responsible for the performance of the constructing, building,
repairing, inproving, or decorating activities. Additionally, unless
otherwi se provided by law, a person entering into an agreenent to be
responsi bl e for the performance of services otherw se subject to tax as
a service under RCW 82.04.290(2), and subsequently entering into a
separate agreenent to be responsible for the performance of
constructing, building, repairing, inproving, or decorating activities,
is subject to tax as a service under RCW 82.04.290(2) with respect to
the first agreenent, and is subject to tax under the appropriate
section of chapter 82.04 RCWw th respect to the second agreenent, if
at the tinme of the first agreenent there was no contenplation by the
parties, as evidenced by the facts, that the agreenents would be
awarded to the sanme person

NEW SECTION. Sec. 2. A new section is added to chapter 82. 04 RCW
to read as foll ows:

(1) As used in RCW 82.04.050, the term "services rendered in
respect to" neans those services that are directly related to the
constructing, building, repairing, inproving, and decorating of
bui | dings or other structures and that are perfornmed by a person who is
responsible for the performance of the constructing, building,
repairing, inproving, or decorating activity. The term does not
include services such as architectural, engineering, surveying,
flaggi ng, accounting, legal, consulting, or admnistrative services
provided to the consuner of, or person responsible for performng, the
constructing, building, repairing, inproving, or decorating services.

(2) Acontract or agreenent under which a person is responsible for
both services that woul d ot herwi se be subject to tax as a servi ce under
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RCW82. 04. 290(2) and al so constructing, building, repairing, inproving,
or decorating activities that would otherw se be subject to tax under
anot her section of this chapter is subject to the tax that applies to
the predom nant activity under the contract or agreenent.

(3) Unl ess otherw se provided by | aw, a contract or agreenent under
whi ch a person is responsible for activities that are subject to tax as
a service under RCW 82.04.290(2), and a subsequent contract or
agreenent under which the sane person is responsi ble for constructing,
bui I ding, repairing, inproving, or decorating activities subject totax
under anot her section of this chapter, shall not be conbi ned and taxed
as a single activity if at the time of the first contract or agreenent
it was not contenpl ated by the parties, as evidenced by the facts, that
t he sanme person woul d be awarded both contracts.

(4) As used in this section "responsi ble for the perfornmance"” neans
that the person is obligated to perform the activities, either
personally or through a third party. A person who reviews work for a
consuner, retailer, or whol esal er but does not supervise or direct the
work is not responsible for the performance of the work. A per son who
is financially obligated for the work, such as a bank, but who does not
have control over the work itself, is not responsible for the
per formance of the work.

~-- END ---
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