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S-0557. 2

SENATE BI LL 5612

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senators Fraser, Finkbeiner, Ei de, Wnsley and Kline

Read first tinme 01/29/1999. Referred to Committee on Environnenta
Quality & Water Resources.

AN ACT Rel ating to wastewater pollution prevention and control, and
i nposi ng mandatory m ni mum penal ti es upon chronic or significant water
qual ity viol ators; anendi ng RCW70. 95C. 200, 70.95C. 220, 90. 48. 140, and
43. 21B. 300; addi ng new sections to chapter 90.48 RCW creating a new
section; and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI O\ Sec. 1. The legislature finds that pollution
prevention should be the first priority in a hierarchy for reducing
pol I uti on and managi ng wastes, and to achi eve environnental stewardship
for society. The legislature also finds that pollution prevention is
necessary to achieve the federal goal of zero discharge of pollutants
i nto navi gabl e waters.

The | egislature further finds that mandatory m ni nrum penal ties for
chronic or significant violators of wastewater discharge permts is an
effective tool for bringing violators into conpliance wth their
permts and encouraging voluntary conpliance by all permt holders.
The | egi sl ature al so finds that mandatory m ni numpenal ties for chronic
and significant violators reduces the overall cost to the taxpayers of
Washi ngton of ensuring conpliance with wastewater discharge permts.
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Sec. 2. RCW 70.95C 200 and 1991 ¢ 319 s 314 are each anended to
read as foll ows:

(1) Each hazardous waste generator who generates nore than two
t housand si x hundred forty pounds of hazardous waste per year and each
hazardous substance wuser, except for those facilities that are
primarily permtted treatnent, storage, and disposal facilities or
recycling facilities, shall prepare a plan for the voluntary reduction
of the use of hazardous substances and the generation of hazardous
wast es. Hazar dous waste generated and recycled for beneficial use,
including initial amunt of hazardous substances introduced into a
process and subsequently recycl ed for beneficial use, shall not be used
in the calculation of hazardous waste generated for purposes of this
section. The departnment nmay devel op reporting requirenments, consistent
with existing reporting, to establish recycling for beneficial use
under this section. Used oil to be rerefined or burned for energy or
heat recovery shall not be used in the cal cul ati on of hazardous wastes
generated for purposes of this section, and is not required to be
addr essed by pl ans prepared under this section. A personwith nultiple
interrelated facilities where the processes in the facilities are
substantially simlar, may prepare a single plan covering one or nore
of those facilities.

(2) Each user or generator required to wite a plan ((+s—encouraged
to)) shall advise its enployees of the planning process and solicit
comments or suggestions fromits enpl oyees on hazardous substance use
and waste reduction options.

(3) The departnent shall adopt by April 1, 1991, rules for
preparation of plans. The rules shall require the plan to address the
follow ng options, according to the followng order of priorities:
Hazar dous substance use reduction, waste reduction, recycling, and

treatnment. |In the planning process, first consideration shall be given
to hazardous substance use reduction and waste reduction options.
Consi deration shall be given next to recycling options. Recycl i ng

options may be considered only after hazardous substance use reduction
options and waste reduction opti ons have been t horoughly researched and
shown to be inappropriate. Treatnent options may be considered only
after hazardous substance use reducti on, waste reduction, and recycling
options have been thoroughly researched and shown to be i nappropri ate.
Docunent ati on of the research shall be available to the departnent upon
request. The rules shall also require the plans to discuss the
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hazardous substance use reduction, waste reduction, and closed |oop
recycling options separately from other recycling and treatnent
options. Al plans shall be witten in conformance with the format
prescribed in the rules adopted under this section. The rules shal
require the plans to include, but not be limted to:

(a) Awitten policy articul ati ng managenent and cor porate support
for the plan and a commtnent to inplenenting planned activities and
achi eving established goal s;

(b) The plan scope and objectives;

(c) Analysis of current hazardous substance use and hazardous waste
generation, and a description of current hazardous substance use
reduction, waste reduction, recycling, and treatnent activities;

(d) Anidentification of further hazardous substance use reducti on,
waste reduction, recycling, and treatnment opportunities, and an
anal ysis of the amount of hazardous substance use reduction and waste
reduction that would be achieved, and the costs. The anal ysis of
options shall denonstrate that the priorities provided for in this
section have been foll owed;

(e) Aselection of options to be inplenented in accordance with the
priorities established in this section;

(f) An analysis of inpedinents to inplenenting the options.
| rpedi nents that shall be considered acceptable include, but are not
limted to: Adverse inpacts on product quality, |egal or contractual
obligations, economc practicality, and technical feasibility;

(g) A witten policy stating that in inplementing the selected
options, whenever technically and econom cally practicable, risks wll
not be shifted from one part of a process, environnental nedia, or
product to anot her;

(h) Specific performance goals in each of the foll ow ng categori es,
expressed in nuneric terns:

(1) Hazardous substances to be reduced or elimnated from use;

(1i) Wastes to be reduced or elimnated through waste reduction
t echni ques;

(ti1) Materials or wastes to be recycled; and

(1v) Wastes to be treated;

If the establishnment of nuneric performance goals is not
practicable, the performance goals shall include a clearly stated |i st
of objectives designed to |l ead to the establishnment of nuneric goals as
soon as is practicable. Goals shall be set for a five-year period from
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the first reporting date, and shall include the earliest date
practicable to achieve the national goal of zero discharge of

pollutants to waterways if the plan is for a wastewater discharger

permtted under chapter 90.48 RCW regardless of whether the zero

di scharge date i s beyond the five-year period fromthe first reporting

date or if the zero discharge date will occur after the expiration of

the permt in which the plan will be incorporated. A plan submtted by

a wast ewat er di scharger perm tted under chapter 90.48 RCWwhose pernit

includes toxic effluent limts shall include vyearly toxic effluent

reduction goal s represented by specific percent reductions per year per

toxic effluent paraneter;

(1) A description of how the wastes that are not recycled or
treated and the residues from recycling and treatnent processes are
managed may be included in the plan;

(j) Hazardous substance use and hazardous waste accounting systens
that identify hazardous substance use and waste managenent costs and
factor in liability, conpliance, and oversight costs;

(k) A financial description of the plan;

(1) Personnel training and enpl oyee invol venent prograns;

(m A five-year plan inplenmentation schedul e;

(n) Docunentation of hazardous substance use reduction and waste
reduction efforts conpleted before or in progress at the tine of the
first reporting date; ((and))

(o) An executive summary of the plan, which shall include, but not
be limted to:

(i) The information required by (c), (e), (h), and (n) of this
subsection; and

(i1) A summary of the information required by (d) and (f) of this
subsection;_

(p) Tinelines that include milestones that reflect the earliest
practicable dates for neeting the performance goals or [list of
obj ectives established in (h) of this subsection; and

(g) A cost analysis wusing full-cost accounting and standard
neasures of profitability. The analysis shall include a discussion of
all of the foll ow ng:

(i) The reduction in operating costs caused by using less raw
mat erials and conserving energy;

(ii) The savings fromthe reduced need for pollution control and
treat nent equi pnent and nonitoring;
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(iii) The savings from reduced exposures to hazardous wastes and

chem cals anong the work force and comunity:;
(iv) The reduced costs for conmpliance with waste transportation,

storage, and di sposal rules;
(v) I nproved public imge from taking positive steps toward the

community’s waste probl ens;
(vi) Revenues fromthe recovery and sale of reusable wastes;
(vii) Reduced liabilities through the elimnation of wastes;
(viii) Avoided costs of actions required for potential accidental

rel eases or cleanup of contaninated sites;
(ix) Additional operating and capital costs resulting fromchanges

in industrial processes, plant operations, and nodifications of

equi pnent .
(4) Upon conpletion of a plan, the owner, chief executive officer,

or other person with the authority to commt managenent to the plan
shall sign and submt an executive summary of the plan to the
depart nent.

(5) Plans shall be conpleted and executive summaries submtted in
accordance with the foll ow ng schedul e:

(a) Hazardous waste generators who generated nore than fifty
t housand pounds of hazardous waste in cal endar year 1991 and hazar dous
substance users who were required to report in 1991, by Septenber 1,
1992;

(b) Hazardous wast e generators who gener at ed bet ween seven t housand
and fifty thousand pounds of hazardous waste in cal endar year 1992 and
hazar dous substance users who were required to report for the first
time in 1992, by Septenber 1, 1993;

(c) Hazardous waste generators who generated between two thousand
si x hundred forty and seven thousand pounds of hazardous waste in 1993
and hazardous substance users who were required to report for the first
time in 1993, by Septenber 1, 1994,

(d) Hazardous waste generators who have not been required to
conplete a plan on or prior to Septenber 1, 1994, nust conplete a plan
by Septenber 1 of the year followng the first year that they generate
nmore than two t housand si x hundred forty pounds of hazardous waste; and

(e) Hazardous substance users who have not been required to
conplete a plan on or prior to Septenber 1, 1994, nust conplete a plan
by Septenber 1 of the year following the first year that they are
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required to report under section 313 of Title IIl of the Superfund
Amendnent s and Reaut hori zation Act.

(6) Annual progress reports, including a description of the
progress made toward achieving the specific performance goals
established in the plan, shall be prepared and submtted to the
departnent in accordance with rul es devel oped under this section. Upon
the request of two or nore users or generators belonging to simlar
i ndustrial classifications, the departnent nay aggregate data cont ai ned
in their annual progress reports for the purpose of devel oping a public
record.

(7) Every five years, each plan shall be updated, and a new
executive summary shall be submtted to the departnent.

Sec. 3. RCW70.95C. 220 and 1990 ¢ 114 s 8 are each anended to read
as follows:

(1) The departnment may review a plan, executive summary, or an
annual progress report to determne whether the plan, executive
summary, or annual progress report is adequate pursuant to the rules
devel oped under this section and with the provisions of RCW70. 95C. 200.
Pl ans, executive summaries, and progress reports for facilities subject
to a wastewater discharge permt issued under chapter 90.48 RCW shall
be reviewed by the departnent. In determ ning the adequacy of any
pl an, executive summary, or annual progress report, the departnment
shall base its determnation solely on whether the plan, executive
summary, or annual progress report is conplete and prepared in
accordance with the provisions of RCW 70. 95C. 200.

(2) Plans devel oped under RCW 70. 95C. 200 shall be retained at the
facility of the hazardous substance user or hazardous waste generator
preparing a plan. The plan is not a public record under the public
di sclosure laws of the state of Washington contained in chapter 42.17
RCW A user or generator required to prepare a plan shall permt the
director or a representative of the director to review the plan to
determne its adequacy. No visit nmade by the director or a
representative of the director to a facility for the purposes of this
subsection may be regarded as an inspection or investigation, and no
notices or citations may be issued, nor any civil penalty assessed,

upon such a visit.
(3) If a hazardous substance user or hazardous waste generator
fails to conplete an adequate plan, executive summary, or annual
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progress report, the departnent shall notify the user or generator of
t he i nadequacy, identifying specific deficiencies. For the purposes of
this section, a deficiency may include failure to develop a plan,
failure to submt an executive sunmmary pursuant to the schedule
provi ded i n RCW70. 95C. 200(5), and failure to submt an annual progress
report pursuant to the rules devel oped under RCW 70.95C. 200(6). The
departnent shall specify a reasonable tinme frame, of not |ess than
ninety days, wthin which the user or generator shall conplete a
nodi fi ed pl an, executive summary, or annual progress report addressing
t he specified deficiencies.

(4) If the departnent determnes that a nodified plan, executive
summary, or annual progress report is inadequate, the departnent nmay,
withinits discretion, either require further nodification or enter an
order pursuant to subsection (5)(a) of this section.

(5 (a) If, after having received a |list of specified deficiencies
from the departnent, a hazardous substance user or hazardous waste
generator required to prepare a plan fails to conpl ete nodification of
a plan, executive summary, or annual progress report wthin the tine
period specified by the departnent, the departnent may enter an order
pursuant to chapter 34.05 RCW finding the user or generator not in
conpliance with the requirenments of RCW70.95C 200. Wen the order is
final, the departnent shall notify the departnment of revenue to charge
a penalty fee. The penalty fee shall be the greater of one thousand
dollars or three tinmes the anount of the user’s or generator’s previous
year’'s fee, in addition to the current year’'s fee. If no fee was
assessed the previous year, the penalty shall be the greater of one
t housand dollars or three tines the anount of the current year’s fee.
The penalty assessed under this subsection shall be coll ected each year
after the year for which the penalty was assessed until an adequate
pl an or executive summary i s conpl eted.

(b) If a hazardous substance user or hazardous waste generator
required to prepare a plan fails to conplete an adequate plan,
executive summary, or annual progress report after the departnent has
| evied against the user or generator the penalty provided in (a) of
this subsection, the user or generator shall be required to pay a
surcharge to the departnent whenever the user or generator disposes of
a hazardous waste at any hazardous waste i nci nerator or hazardous waste
landfill facility located in Washington state, until a plan, executive
summary, or annual progress report is conpleted and determ ned to be
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adequate by the departnent. The surcharge shall be equal to three
tinmes the fee charged for disposal. The departnent shall furnish the
incinerator and landfill facilities in this state with a list of
environnmental protection agency/state identification nunbers of the
hazardous waste generators that are not in conpliance with the
requi renments of RCW 70. 95C. 200.

(6) Any hazardous waste generator that is the holder of a
wast ewat er di scharge permt issued under chapter 90.48 RCWand that is
required to submt plans under this chapter before the effective date
of this section may use conpleted elenents of its existing plan in
preparing the plan required in this chapter. Any such generator shal
not be required to conduct new analyses of conpleted elenents of its
plan before the tinme when the generator would be required to submt a
new pl an under the provisions of this chapter that were in force before
the effective date of this section.

NEW SECTION. Sec. 4. A new section is added to chapter 90.48 RCW
to read as foll ows:

(1) Notwithstanding the provisions of RCW 43.05.060 through
43.05.080 and in addition to any penalty provided by law the
departnent shall assess a m ni num mandatory civil penalty of no |ess
than five thousand dollars for each violation to a holder of a
wast ewat er di scharge permt issued under this chapter, if the permt
hol der is in chronic or significant nonconpliance with its permt.

(2) The following definitions apply for the purposes of this
section only:

(a) "Chronic or significant nonconpliance" neans:

(1) Discharges of forty percent or nore above the conventional
pollutant limt listed in the permt two or nore tines in any one
hundred ei ghty-day period; or

(1i1) Discharges of twenty percent or nore above the toxic poll utant
[imt listed inthe permt two or nore tinmes in any one hundred ei ghty-
day period; or

(1i1) Exceeding any pollutant limt listed in the permt by any
anount four or nore tines in any one hundred ei ghty-day peri od;

(b) "Conventional pollutant” neans a pollutant listed as a
conventional pollutant under 33 U S.C. Sec. 1314(a)(4) as it existed on
the effective date of this section;
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(c) "Toxic pollutant” neans a pollutant |isted as a toxic pol | utant
pursuant to 33 U.S.C. Sec. 1317(a) as it existed on the effective date
of this section.

(3) There is no liability under this section if the discharge is
caused solely by any one or conbination of the foll ow ng:

(a) An act of war;

(b) An wunanticipated grave natural disaster or other natural
phenonenon of an exceptional, inevitable, or irresistible character,
the effects of which could not have been prevented or avoided by the
exerci se of due care or foresight;

(c) Negligence on the part of the state, the United States, or any
departnent or agency of the state or the United States, however, this
subsection (3) shall not be interpreted to provide the state, the
United States, or any departnent or agency of the state or United
States a defense to liability for any discharge caused by its own
negl i gence;

(d) Anintentional act of athird party, the effects of which could
not have been prevented or avoided by the exercise of due care or
foresight; or

(e) Any other circunstance or event that causes the discharge
despite the exercise of every reasonable precaution to prevent or
mtigate the di scharge.

NEW SECTION. Sec. 5. A new section is added to chapter 90.48 RCW
to read as foll ows:

The departnent shall provide the public current information on
penalties inposed and other enforcenent actions taken under this
chapter for at |east the preceding twelve nonths, and shall update the
information at |east nonthly. The information shall be nade avail abl e
in paper copy as well as electronically.

NEW SECTION. Sec. 6. A new section is added to chapter 90.48 RCW
to read as foll ows:

(1) Not later than July 1, 2001, the departnent shall adopt by rule
a met hodol ogy for cal cul ati ng the econom c benefits or savings accruing
to a discharger as a result of any violation of an effluent limtation
in a permt issued under this chapter.

(2) Followi ng adoption of the rule, an admnistrative or civi
penal ty inposed under the authority of this chapter shall not be |ess
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than the anmount cal cul ated under the rule. This section shall not be
construed to nean that a penalty may not be assessed at a | evel greater
t han the anmount cal cul ated under the rule.

Sec. 7. RCW90.48. 140 and 1992 ¢ 73 s 26 are each anended to read
as follows:

Any person found gquilty of wllfully violating any of the
provi sions of this chapter or chapter 90.56 RCW or any final witten
orders or directive of the departnment or a court in pursuance thereof
shal | be deenmed guilty of a crinme, and upon conviction thereof shall be
puni shed by a fine of up to ((+en)) twenty thousand dollars and costs
of prosecution, or by inprisonnent in the county jail for not nore than
((ere—year)) two years, or by both such fine and inprisonnent in the
di scretion of the court. Each day upon which a willful violation of
the provisions of this chapter or chapter 90.56 RCW occurs may be
deened a separate and additional violation.

Sec. 8. RCW 43.21B. 300 and 1993 c 387 s 23 are each anended to
read as foll ows:

(1) Any civil penalty provided in RCW 18.104.155, 70.94.431,
70.105. 080, 70.107.050, 88.46.090, 90.03. 600, 90.48. 144, 90.56. 310, and
90. 56. 330 shall be inposed by a notice in witing, either by certified
mail with return receipt requested or by personal service, to the
person incurring the penalty fromthe departnent, the adm ni strator of
the office of marine safety, or the local air authority, describing the
violation with reasonabl e particularity. Wthin fifteen days after the
notice is received, the person incurring the penalty may apply in
witing to the departnent, the adm nistrator, or the authority for the
remssion or mtigation of the penalty. Upon receipt of the
application, the departnent, the adm nistrator, or authority may rem t
or mtigate the penalty upon whatever terns the departnent, the
admnistrator, or the authority in its discretion deens proper. The
departnent or the authority may ascertain the facts regarding all such
applications in such reasonabl e manner and under such rules as it my
deem proper and shall remt or mtigate the penalty only upon a
denonstration of extraordinary circunstances such as the presence of
information or factors not considered in setting the original penalty.

(2) Any penalty inposed under this section may be appealed to the
pol l uti on control hearings board in accordance with this chapter if the
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appeal is filed wwth the hearings board and served on the departnent,
the adm nistrator, or authority thirty days after recei pt by the person
penalized of the notice inposing the penalty or thirty days after
recei pt of the notice of disposition of the application for relief from
penal ty.

(3) A penalty shall becone due and payable on the later of:

(a) Thirty days after receipt of the notice inposing the penalty;

(b) Thirty days after receipt of the notice of disposition on
application for relief frompenalty, if such an application is nade; or

(c) Thirty days after receipt of the notice of decision of the
hearings board if the penalty is appeal ed.

(4) I'f the amount of any penalty is not paid to the departnment or
the admnistrator wwthin thirty days after it becones due and payabl e,
the attorney general, wupon request of the departnment or the
adm nistrator, shall bring an action in the nanme of the state of
Washi ngton in the superior court of Thurston county, or of any county
in which the violator does business, to recover the penalty. If the
anmount of the penalty is not paid to the authority within thirty days
after it becones due and payable, the authority may bring an action to
recover the penalty in the superior court of the county of the
authority’s main office or of any county in which the violator does
busi ness. In these actions, the procedures and rul es of evi dence shal
be the sane as in an ordinary civil action.

(5) Al penalties recovered shall be paid into the state treasury
and credited to the general fund except those penalties inposed
pursuant to RCW18. 104. 155, which shall be credited to the recl amati on
account as provided in RCW 18.104.155(7), RCW 70.94.431, the
di sposition of which shall be governed by that provision, RCW
70. 105. 080, which shall be credited to the hazardous waste control and
el imnation account, created by RCW70. 105. 180, ((anrd)) RCW90. 56. 330,
90.48.144, and sections 4 and 5 of this act, which shall be credited to
the coastal protection fund created by RCW 90. 48. 390.

~-- END ---
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