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S-1300. 1

SENATE BI LL 5833

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senators Wjahn, Heavey, Fairley and Thi baudeau

Read first tine 02/11/1999. Referred to Conmmittee on Health &
Long- Term Car e.

AN ACT Rel ating to decisions about health care services; anmending
RCW 4. 16. 350; adding a new section to chapter 4.24 RCW adding a new
section to chapter 7.70 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that health carrier
practices that unjustly delay or deny nedically appropriate care and
treatnent to consuners are unconsci onable. Wen consuners are facing
serious, even |ife-threatening diseases or conditions, they are | east
able to fight with their health carrier in order to get access to
needed health care and treatnent. In order to protect Washington
residents in need of nedically necessary care and treatnent, and to
prevent inappropriate treatnent delays or denials, the |egislature
finds it is necessary to enact the consuner protections set out inthis
act .

NEW SECTION. Sec. 2. A new section is added to chapter 4.24 RCW
to read as foll ows:

(1) The definitions in this subsection apply throughout this
section.
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(a) "Appropriate and nedically necessary" neans the standard for
health care services as determned by physicians and health care
providers in accordance with the prevailing practice and standards of
t he nedi cal profession and community.

(b) "Enrollee" neans an individual covered by a health plan,
i ncl udi ng dependents.

(c) "Health care provider" neans the sanme as defined in RCW
48. 43. 005.

(d) "Health care treatnent decision” neans a determ nation nade
regarding whether a health care service or services are actually
provi ded by the health plan and a decision that affects the quality of
the diagnosis, care, or treatnent provided to the plan’s enroll ees.

(e) "Health carrier” nmeans the sane as defined in RCW 48. 43. 005.

(f) "Health plan" neans the sanme as defined in RCW 48.43. 005,
except that it includes a policy, contract, or agreenent offered by any
person, not just a health carrier.

(g) "Managed care entity" nmeans an entity other than a health
carrier that delivers, admnisters, or assunmes risk for health care
services with systens or techniques to control or influence the
quality, accessibility, wutilization, or costs and prices of the
services to a defined enrollee population, but does not include an
enpl oyer purchasing coverage or acting on behalf of its enployees or
t he enpl oyees of one or nore subsidiaries or affiliated corporations of
the enpl oyer or a pharmacy under chapter 18.64 RCW

(h) "Ordinary care" neans, for a health carrier or managed care
entity, that degree of care that a health carrier or nmanaged care
entity of ordinary prudence would use under the same or simlar
ci rcunst ances. For a person who is an enployee, agent, ostensible
agent, or representative of a health carrier or managed care entity,
"ordinary care" nmeans that degree of care that a person of ordinary
prudence in the sanme profession, specialty, or area of practice as the
person would use in the sanme or sim/lar circunstances.

(2)(a) Ahealth carrier or a managed care entity for a health pl an
shall exercise ordinary care when neking health care treatnent
decisions and is |iable for danages for harmto an enrol |l ee proxi mately
caused by its failure to exercise the ordinary care.

(b) A health carrier or a managed care entity for a health plan is
al so liable for damages for harmto an enroll ee proximately caused by
health care treatnent decisions nmade by its:
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(i) Enpl oyees;

(11) Agents;

(1i1) OCstensible agents; or

(iv) Representatives who are acting on its behalf and over whomit
has the right to exercise influence or control or has actually
exerci sed influence or control which result in the failure to exercise
ordi nary care.

(3) It is a defense to any action asserted under this section
agai nst a health carrier or managed care entity for a health plan that:

(a) Neither the health carrier or managed care entity, nor any
enpl oyee, agent, ostensible agent, or representative for whose conduct
the health carrier or managed care entity is |liable under subsection
(2)(b) of this section, controlled, influenced, or participated in the
heal th care decision; or

(b) The health carrier or managed care entity did not deny or del ay
paynment for treatnent prescribed or recommended by a provider to the
enrol | ee.

(4) The standards in subsection (2) of this section do not create
an obligation on the part of the health carrier or managed care entity
to provide to an enrollee treatnent that is not covered by the health
pl an.

(5) This section does not create any liability on the part of an
enpl oyer or an enployer group purchasing organization that purchases
coverage or assunes risk on behalf of its enployers.

(6) Nothing in any law of this state prohibiting a health carrier
or managed care entity from practicing nmedicine or being licensed to
practice nedi ci ne nay be asserted as a defense by the health carrier or
managed care entity in an action brought against it under this section.

(7)(a) A person nmay not maintain a cause of action under this
section against a health carrier or managed care entity unless the
affected enrollee or the enrollee’ s representative:

(i) Has exhausted any applicable reasonable grievance procedures
provided for in the health plan; or

(i1) Has participated in the grievance process in good faith for
ni nety days.

(b) The enrollee is not required to conply with (a) of this
subsection and no abatenent or other penalty for failure to conply
shall be inposed if the enrollee has filed a pleading alleging in
substance that:
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(1) Harm to the enrollee has already occurred because of the
conduct of the health carrier or managed care entity or because of an
act or omssion of an enployee, agent, ostensible agent, or
representative of the carrier or entity for whose conduct it is |iable;
or

(1i) The revi ew woul d not be beneficial to the enrollee, unless the
court, wupon notion by a defendant carrier or entity, finds after
hearing that the pleading was not made in good faith.

(c) This subsection (7) does not prohibit an enroll ee frompursuing
ot her appropriate renedies, including injunctive relief, a declaratory
judgnent, or other relief available under law, if its requirenents
pl ace the enrollee’s health in serious jeopardy.

(8 In an action against a health carrier, a finding that a
physician or other health care provider is an enployee, agent,
ostensi bl e agent, or representative of such a health carrier shall not
be based solely on proof that the person’s nane appears in a listing of
approved physicians or health providers nmade available to enrollees
under a health plan.

(9) A person who is injured by a violation of this section my

bring a civil action in superior court to either enjoin further
viol ations, to recover the actual danmages sustained by himor her, or
both, together with the costs of the suit, including reasonable

attorneys’ fees, and the court may in its discretion, upon a finding of
bad faith on the part of the health carrier, increase the award of
damages to an anount not to exceed three tines the actual damages
sust ai ned.

(10) This section does not apply to workers’ conpensati on i nsurance
under Title 51 RCW

NEW SECTION. Sec. 3. A new section is added to chapter 7.70 RCW
to read as foll ows:

Thi s chapter does not apply to actions under section 2 of this act
for injuries resulting fromhealth care treatnent deci sions nade by or
on behalf of health carriers or managed care entities, including
entities listed in RCW7.70.020(3). For purposes of this section:

(1) "Health care treatnment decision" nmeans a determ nation nade
regarding whether a health care service or services are actually
provi ded by the health plan and a decision that affects the quality of
the diagnosis, care, or treatnent provided to the plan’s enroll ees;
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(2) "Health carrier" nmeans the sanme as defined in RCW 48. 43. 005;
and

(3) "Managed care entity" nmeans an entity other than a health
carrier that delivers, adm nisters, or assunmes risk for health care
services with systens or techniques to control or influence the
quality, accessibility, wutilization, or costs and prices of the
services to a defined enrollee population, but does not include an
enpl oyer purchasing coverage or acting on behalf of its enployees or
t he enpl oyees of one or nore subsidiaries or affiliated corporations of
the enpl oyer or a pharmacy under chapter 18.64 RCW

Sec. 4. RCW4.16.350 and 1998 ¢ 147 s 1 are each anended to read
as follows:

(1) Except as otherw se provided in subsection (2) of this section,
any civil action for danmages for injury occurring as a result of health
care which is provided after June 25, 1976 agai nst:

((2))) (a) A person licensed by this state to provide health care
or related services, including, but not |limted to, a physician,
osteopat hic physician, dentist, nurse, optonetrist, ((poediatrie))
pedi atric physician and surgeon, chiropractor, physical therapist,
psychol ogi st, pharmaci st, optician, physician’s assistant, osteopathic
physician’s assistant, nurse practitioner, or physician’s trained
nmobi | e i ntensi ve care paranedic, including, inthe event such personis
deceased, his estate or personal representative;

((2)) (b) An enployee or agent of a person described in (a) of
this subsection (({3)—efthis—seett+on)), acting in the course and scope

of his enploynent, including, in the event such enployee or agent is
deceased, his estate or personal representative; or

((3)Y)) (c) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in (a) of this
subsection (({3)—ef—this—seetion)), including, but not limted to, a
hospital, clinic, health nmai ntenance organi zati on, or nursing hone; or
an officer, director, enployee, or agent thereof acting in the course
and scope of his enploynent, including, in the event such officer,
director, enployee, or agent is deceased, his estate or personal
representative;
based upon all eged professional negligence shall be conmenced wthin
three years of the act or om ssion all eged to have caused the injury or
condition, or one year of the tinme the patient or his representative
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di scovered or reasonably should have discovered that the injury or
condi ti on was caused by said act or om ssion, whichever period expires
| ater, except that in no event shall an action be commenced nore than
ei ght years after said act or omssion: PROVIDED, That the tine for
commencenent of an action is tolled upon proof of fraud, intentional
conceal nent, or the presence of a foreign body not intended to have a
t herapeutic or diagnostic purpose or effect, until the date the patient
or the patient’s representative has actual know edge of the act of
fraud or concealnent, or of the presence of the foreign body; the
patient or the patient’s representative has one year fromthe date of
t he actual know edge in which to comrence a civil action for damages.

For purposes of this ((seet+en)) subsection, notw thstanding RCW
4.16.190, the know edge of a custodial parent or guardian shall be
inputed to a person under the age of eighteen years, and such inputed
knowl edge shall operate to bar the claim of such mnor to the sane
extent that the claim of an adult would be barred under this
((seet+on)) subsection. Any action not commenced in accordance with
this ((seet+en)) subsection shall be barred.

For purposes of this ((seet+oen)) subsection, with respect to care
provi ded after June 25, 1976, and before August 1, 1986, the know edge
of a custodial parent or guardian shall be inputed as of April 29,
1987, to persons under the age of eighteen years.

This ((seet+oen)) subsection does not apply to a civil action based
on intentional conduct brought against those individuals or entities
specified in this ((seetien)) subsection by a person for recovery of
damages for injury occurring as a result of childhood sexual abuse as
defined in RCW 4. 16. 340(5).

(2) Any action under section 2 of this act shall be comenced
within three years of the conpletion of the grievance process, if
applicable, under section 2(7) of this act, within three years of the
accrual of the cause of action if the grievance process under section
2(7) of this act is not applicable, but in no event shall an action be
commenced nore than eight years after the relevant act or om ssion
occurr ed.

NEW SECTI ON. Sec. 5. If any provision of this act or its
application to any person or circunstance is held invalid, the
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1 remainder of the act or the application of the provision to other
2 persons or circunstances is not affected.

~-- END ---
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