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SENATE BI LL 5904

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Senators Lovel and, Wnsley, Long, Prentice, Kline, Bauer, Wst and
Rasnussen; by request of Attorney General and Departnent of Genera
Adm ni stration

Read first tinme 02/16/1999. Referred to Commttee on Ways & Means.

AN ACT Relating to the elimnation of the tort clains revolving
fund; anmending RCW 4.92.130, 4.92.135, 4.92.160, 4.92.070, and
28B. 10. 842; providing an effective date; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW4.92.130 and 1991 sp.s. ¢ 13 s 92 are each anended to
read as foll ows:

A liability account in the custody of the treasurer is hereby
created as a nonappropri ated account to be used solely and excl usively
for the paynent of liability settlenents and judgnents against the
state under 42 U . S.C. Sec. 1981 et seq. or for the tortious conduct of
its officers, enployees, and volunteers and all related | egal defense
costs.

(1) The purpose of the liability account is to: (a) Expeditiously

pay legal liabilities and defense costs of the state resulting from
tortious conduct; (b) pronote risk control through a cost allocation
system which recognizes agency |oss experience, levels of self-

retention, and levels of risk exposure; and (c) establish an
actuarially sound systemto pay incurred | osses, within defined limts.
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(2) The liability account shall be used to pay clains for injury
and property danmages ((exelusive—of)) and | egal defense costs ((and))
excl usi ve of agency-retai ned expenses ot herw se budget ed.

(3) No noney shall be paid fromthe liability account, except for
def ense costs, unless all proceeds available to the claimnt from any
valid and collectible liability i nsurance shall have been exhausted and
unl ess:

(a) The claimshall have been reduced to final judgnent in a court
of conpetent jurisdiction; or

(b) The claimhas been approved for paynent.

(4) The liability account shall be financed t hrough annual prem uns
assessed to state agencies, based on sound actuarial principles, and
shall be for liability coverage in excess of agency-budgeted self-
retention |evels.

(5) Annual premiumlevels shall be determ ned by the risk manager
with the consultation and advice of the risk mnagenment advisory
commttee and concurrence fromthe office of financial managenent. An
actuarial study shall be conducted to assist in determning the
appropriate |l evel of funding.

(6) Disbursenents for clains fromthe liability account shall be
made to the claimant, or to the clerk of the court for judgnments, upon
witten request to the state treasurer fromthe ri sk manager.

(7) The director of the office of financial managenent may direct
agencies to transfer noneys from other funds and accounts to the
liability account if prem uns are delinquent.

(8) The liability account shall not exceed fifty percent of the
actuarial value of the outstanding liability as determ ned annual |y by
the office of risk managenent. | f the account exceeds the nmaxi num
anount specified in this section, premuns may be adjusted by the
of fice of risk managenent in order to maintain the account bal ance at
the maximum limts. |f, after adjustnent of premuns, the account
bal ance remai ns above the limts specified, the excess amount will be
prorated back to the appropriate funds.

Sec. 2. RCW 4.92. 135 and 1991 ¢ 187 s 1 are each anended to read
as foll ows:
(T Lai i : . o I I e
I I Lol I L usivel : I ¢ clai
o : ) I i | ) | | I
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Moneys in the tort clains revolving fund shall be deposited in the

liability account on July 1, 1999, to be used for paynent of
settlenents, judgnents, and |egal defense costs as provided in RCW
4.92.130.

Sec. 3. RCW4.92.160 and 1991 c¢ 187 s 3 are each anmended to read
as follows:

Paynent of clainms and judgnments arising out of tortious conduct or
pursuant to 42 U.S.C. Sec. 1981 et seq. shall not be nade by any agency
or departnent of state governnent with the exception of the risk
managenent office, and that office shall authorize and direct the
paynent of noneys only from the ((tert—elatms—Frevelving—fund))
liability account whenever:

(1) The head or governi ng body of any agency or departnent of state
or the designee of any such agency certifies to the risk managenent
office that a claimhas been settled; or

(2) The clerk of court has nade and forwarded a certified copy of
a final judgnent in a court of conpetent jurisdiction and the attorney
general certifies that the judgnent is final and was entered in an
action on a claimarising out of tortious conduct or under and pursuant
to 42 U . S.C. Sec. 1981 et seq. Paynent of a judgnent shall be nmade to
the clerk of the court for the benefit of the judgnent creditors. Upon
recei pt of paynment, the clerk shall satisfy the judgnent against the
state.

Sec. 4. RCW4.92.070 and 1989 c 403 s 3 are each anmended to read
as follows:

| f the attorney general shall find that said officer, enployee, or
volunteer’s acts or om ssions were, or were purported to be in good
faith, within the scope of that person’s official duties, or, in the
case of a foster parent, that the occurrence arose fromthe good faith
provi sion of foster care services, said request shall be granted, in
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whi ch event the necessary expenses of the defense of said action or
proceeding relating to a state officer, enployee, or volunteer shall be
paid as provided in RCW 4.92. 130. In the case of a foster parent,
necessary expenses of the defense shall be paid fromthe appropriations
made for the support of the departnent to which such ((effeer+
enployee—voelunteers—eor)) foster parent is attached. In such cases the
attorney general shall appear and defend such officer, enployee,
vol unteer, or foster parent, who shall assist and cooperate in the
def ense of such suit. However, the attorney general may not represent
or provide private representation for a foster parent in an action or
proceedi ng brought by the departnment of social and health services
agai nst that foster parent.

Sec. 5. RCW28B. 10.842 and 1975 ¢ 40 s 4 are each anended to read
as follows:

Whenever any action, claim or proceeding is instituted against any
regent, trustee, officer, enployee, or agent of an institution of
hi gher educati on or nenber of the governing body, officer, enployee, or
agent of an educational board arising out of the performance or failure
of performance of duties for, or enploynment with such institution or
educati onal board, the board of regents or board of trustees of the
institution or governing body of the educational board may grant a
request by such person that the attorney general be authorized to
defend said claim suit, or proceeding, and the costs of defense of

such action shall be paid ((f+emthe—appropriationmadefor—thesuppoert
ef—the—tnAstitutton—oer—educational—board—toe—whteh—satd—persen—s
attached)) as provided in ROW4.92.130. If a majority of the nenbers
of a board of regents or trustees or educational board is or would be
personal |y af fected by such findings and determ nation, or is otherw se
unable to reach any decision on the matter, the attorney general is
authorized to grant a request. \Wen a request for defense has been
aut hori zed, then any obligation for paynent arising fromsuch action,
claim or proceedings shall be paid fromthe ((tert—elatns—revelving
fund)) liability account, notwithstanding the nature of the claim
pursuant to the provisions of RCW4.92.130 through 4.92.170, as now or
hereafter anended: PROVIDED, That this section shall not apply unless
t he aut hori zi ng body has nade a findi ng and determ nati on by resol ution
that such regent, trustee, nmenber of the educational board, officer,
enpl oyee, or agent was acting in good faith.
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NEW SECTI ON. Sec. 6. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
July 1, 1999.

~-- END ---
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