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S-0939. 2

SENATE BI LL 5947

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senator Jacobsen

Read first time 02/17/1999. Referred to Commttee on Energy,
Technol ogy & Tel ecommuni cati ons.

AN ACT Relating to telecomunications conpanies; adding new
sections to chapter 80.36 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1) The comm ssion nmay handl e on an expedited basis, as provided in
this section, any conplaint by a telecommunications conpany that
anot her tel ecomuni cati ons conpany has vi ol at ed:

(a) Any duty or obligation inposed upon telecomrunications
conpani es, local exchange carriers, and incunbent |ocal exchange
carriers under 47 U . S.C. Sec. 251 (a) through (c);

(b) Any agreenent approved by the comm ssion under 47 U S.C Sec.
252(e); or

(c) Any act or practice which the comm ssion may identify by rule
as serving as a barrier to conpetitive entry in the tel ecommuni cations
mar ket .

(2) Before filing a conplaint with the comm ssion, the conpl ai nant
tel ecommuni cations conpany nust serve notice to the defendant
t el ecomruni cati ons conpany of its intent to file a conplaint wth the
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conmm ssion alleging a violation under subsection (1) of this section
and provide a forty-eight hour period for the alleged violation to be
corrected.

(3) If the defendant tel ecomuni cations conpany fails to cure the
alleged wviolation wthin forty-eight hour s, the conpl ai nant
t el ecomuni cati ons conpany shall file a conplaint, application for
expedited review, and any petition for energency relief with the
comm ssion and serve the defendant with the sane. The conpl ai nant
t el ecommuni cati ons conpany shall attach to the conplaint a copy of the
witten notification t hat was served on t he def endant
t el ecommuni cati ons conpany and any witten response that was received
t hereto.

(4) The defendant tel ecommuni cations conpany shall have seven days
to answer a conplaint and shall file its answer and any other
responsi ve pl eadings with the comm ssi on and serve the conpl ai nant with
t he sane.

(5) Wthin three working days of a conplaint, application for
expedited review, and any petition for energency relief being filed
with the conmssion, all parties shall serve on each other any
di scovery requests for the production of data. Each party shall have
ten days to respond to the other party’s requests. Any objections to
the discovery requests shall be served on the other party and filed
with the commssion within five days after receipt of the discovery
request.

(6) Once the defendant files an answer to the conplaint, the
comm ssion or its designee shall within three working days determ ne
whet her to:

(a) Approve the application for expedited review and begin an
expedi ted adj udi cative proceeding under this section; or

(b) Deny the application and instead proceed wth a regular
adj udi cati ve proceedi ng under RCW 80. 04. 110.

(7)(a) If the comm ssion or its designee approves an application
for expedited review, the conmm ssion may concurrently issue an order
granting a petition for enmergency relief. An order for energency
relief may be granted w thout an evidentiary hearing. To issue an
order for energency relief the comm ssion or its designee nmust find
t hat :

(i) The conplainant is likely to succeed on the nerits of the
conpl ai nt;
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(1i) The complainant will likely suffer irreparable harmin its
ability to serve custoners if enmergency relief is not granted;

(ti1) The enmergency relief sought is technically feasible; and

(1v) An order granting energency relief is in the public interest.

(b) An order for energency relief shall direct the defendant
t el ecomruni cations conpany to act or refrain from acting as the
comm ssion or its designee finds necessary to avoid, prevent, or
mtigate the conplained of harm An order for enmergency relief shal
set a deadline for the defendant tel ecommunications conpany to conply
with the order before penalties are inposed under section 3 of this
act. The order granting energency relief shall remain in effect until
the comm ssion issues a final order deciding the conplaint filed under
subsection (3) of this section.

(8) If an application for expedited review is approved:

(a) The conm ssion shall designate a conmm ssioner or other person
to preside over the expedited adjudicative proceedi ng;

(b) Wthin fourteen days of approving the application for expedited
review, the presiding officer shall schedule a prehearing conference
whi ch may be conduct ed by tel ephone. During the prehearing conference
the presiding officer shall:

(i) Resolve all outstanding discovery disputes and establish a
schedul e for conpletion of any additional discovery; and

(1i) Confirm that an attenpt to resolve the dispute through
nonbi ndi ng nmedi ati on under section 2 of this act has been or is being
conduct ed;

(c) The presiding officer shall schedule a hearing to comrence
within thirty days of the conplaint being filed. During the hearing
evidence may be presented by the parties and conm ssion staff both
orally and in witten form Any individual who testifies either orally
or in witten formnust be avail able for cross-exam nation;

(d) The presiding officer shall issue a witten decision within
forty-five days of the conplaint being filed. The presiding officer’s
deci sion shall be based on the facts and no finding of an intent to
i npede market entry by a conpetitor shall be necessary in order to
determ ne that a violation has occurred. The decision shall set forth
the reasoning for the decision and, if the decision finds that a
vi ol ati on under subsection (1) of this section has occurred, directions
and a deadline for correcting the violation. The decision shall state
t he anobunt of any penalties inposed under section 3 of this act;
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(e) The decision of the presiding officer shall be a final order of
the conm ssion unless exceptions are filed within seven days after
servi ce of the decision upon the parties or the comm ssion takes up the
matter on its own notion wthin seven days after service of the
deci sion upon the parties.

(1) If exceptions are filed or the comm ssion takes up the matter
onits own notion, then the conm ssion shall fifteen days after service
of the presiding officer’s decision issue a final order.

(11) Responses to any exceptions filed under this subsection shal
be made within three business days after service of the exceptions.

(tit) Any party may file a petition for reconsideration of a
comm ssion final order as provided for by comm ssion rule.

NEW SECTION. Sec. 2. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1) Whenever the conm ssion or its designee approves an application
for expedited review of a conplaint under section 1 of this act, the
comm ssion or its designee shall conduct at | east one nedi ati on session
with the parties.

(2) The nediation session shall be held no later than the date
schedul ed for a prehearing conference under section 1(8) of this act.
An individual wth authority to negotiate and settle the matter shal
be present from each party.

(3) The nediation session shall be confidential and any verba
statenents nmade during the session shall not be discl osed.

(4) Any agreenent of the parties resolving any di sputed i ssue shal
be submtted to the nediator for approval. Approval shall be granted
unl ess the nediator finds that the agreenent is based upon a m stake in
material fact or that the agreenent is not in the public interest. The
approved agreenent shall be deened to constitute a final order of the
comm ssion, unless the commssion enters its own order within six
wor ki ng days followi ng the nediator’s approval of the agreenent.

(5) Any agreenent or order resolving a dispute through nediation
shall be considered part of the public record and shall be nade
avai | abl e by the conmm ssi on upon request.

(6) WIIlful or negligent failure to attend the nedi ati on conference
or to conply with the nediator’s directions shall be reported to the
medi ator or the conm ssion in witing.
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NEW SECTION. Sec. 3. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1) If the commssion or its designee finds that a viol ation under
section 1(1) of this act has occurred, the conm ssion may I npose
penalties wup to one hundred thousand dollars per violation
Additionally, the comm ssion or its designee nay inpose a penalty of
one hundred thousand dollars for each day beyond the deadline set in
the decision issued under section 1(8) of this act that a violation
conti nues.

(2) If parties are able to resolve a dispute through nedi ati on, as
provided in section 2 of this act, there shall be no assessnent of one
hundred t housand dol | ars per violation. Nonetheless, if aviolationis
not corrected by the date specified in any nedi ati on agreenent, the
comm ssion or its designee may i npose a penalty of one hundred t housand
dollars for each day beyond the specified date that a violation
conti nues.

(3) If the commssion or its designee issues an order granting a
petition for energency relief under section 1(7) of this act and the
def endant tel ecommuni cati ons conpany fails to conply with the deadline
set in that order, then the comm ssion or its designee nmay inpose a
penalty of one hundred thousand dollars for each day beyond the
deadl i ne that nonconpliance conti nues.

(4) Any inposition of penalties shall be by order of the
conmmi ssion, after providing for notice and a heari ng.

(5) Penalties inposed under this section shall be in addition to
any nmonetary paynents ordered by the comm ssion under an
i nterconnection agreenment and shall not restrict a conplainant’s
ability to recover damages under any ot her renedy that nay be avail abl e
under any other provision of state or federal [|aw

(6) Paynent of penalties inposed under this section shall be nade
to the public service revolving fund within thirty days of issuance by
the comm ssion of an order inposing penalties. The commission is
authorized to apply to a court of conpetent jurisdiction for an order
requiring paynment of any penalties inposed under this section.

NEW SECTION. Sec. 4. A new section is added to chapter 80.36 RCW
to read as foll ows:

(1) To the extent that the provisions of this section and sections
2 and 3 of this act may differ with the provisions of chapter 34.05

p. 5 SB 5947



©O© 00 N O Ol WDN P

e T
w N R O

14
15
16
17

RCW the adm nistrative procedure act, the provisions of this section
and sections 2 and 3 of this act shall govern.

(2) I'ninplenmenting the provisions of this section and sections 2
and 3 of this act, the conm ssion may:

(a) Adopt rul es as needed;

(b) Obtain external resources and contract for outside persons to
serve as presiding officers, mediators, or consultants for the purposes
of facilitating the pronpt disposition of expedited proceedings
aut hori zed under this section; and

(c) Establish by rule fees to be paid by persons seeki hg conm ssi on
action and by parties to proceedi ngs under this section and sections 1
through 3 of this act to offset in whole or part the conmmssion’s
expenses.

NEW SECTI ON. Sec. 5. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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