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S-1571.1

SENATE BI LL 5981

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senator Heavey

Read first time 02/18/1999. Referred to Commttee on Judiciary.

AN ACT Rel ating to | egal bl ood al cohol concentrations; anmendi ng RCW
46. 61. 502, 46.61.504, 46.61.506, 88.12.025, 90.56.540, and 90. 56. 550;
reenacting and anendi ng RCW46. 20. 308, 46.20. 3101, and 46. 61. 5055; and
prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW46.20.308 and 1998 ¢ 213 s 1, 1998 c 209 s 1, 1998 c
207 s 7, and 1998 c 41 s 4 are each reenacted and anended to read as
fol | ows:

(1) Any person who operates a notor vehicle within this state is
deened to have given consent, subject to the provisions of RCW
46.61.506, to a test or tests of his or her breath or blood for the
purpose of determ ning the alcohol concentration or presence of any
drug in his or her breath or blood if arrested for any offense where,
at the tine of the arrest, the arresting officer has reasonabl e grounds
to believe the person had been driving or was in actual physica
control of a notor vehicle while under the influence of intoxicating
[ iquor or any drug or was in violation of RCW46.61. 503.

(2) The test or tests of breath shall be admnistered at the
direction of a |law enforcenent officer having reasonable grounds to
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believe the person to have been driving or in actual physical control
of a notor vehicle within this state while under the influence of
intoxicating liquor or any drug or the person to have been driving or
in actual physical control of a nmotor vehicle while having al cohol in
a concentration in violation of RCW46.61.503 in his or her system and
bei ng under the age of twenty-one. However, in those instances where
t he person is i ncapabl e due to physical injury, physical incapacity, or
other physical limtation, of providing a breath sanple or where the
person is being treated in a hospital, clinic, doctor’s office,
energency nedical vehicle, anbulance, or other simlar facility in
which a breath testing instrunment is not present or where the officer
has reasonable grounds to believe that the person is under the
i nfluence of a drug, a blood test shall be adm nistered by a qualified
person as provided in RCW46.61.506(4). The officer shall informthe
person of his or her right to refuse the breath or blood test, and of
his or her right to have additional tests adm ni stered by any qualified
person of his or her choosing as provided in RCW 46.61. 506. The
of ficer shall warn the driver that:

(a) H's or her license, permt, or privilege to drive will be
revoked or denied if he or she refuses to submt to the test;
(b) H's or her license, permt, or privilege to drive will be

suspended, revoked, or denied if the test is adm nistered and the test
i ndi cates the al cohol concentration of the person’s breath or blood is
((6-68)) 0.05 or nore, in the case of a person age twenty-one or over,
or in violation of RCW46.61.502, 46.61.503, or 46.61.504 in the case
of a person under age twenty-one; and

(c) His or her refusal to take the test may be used in a crim nal
trial.

(3) Except as provided in this section, the test adm ni stered shal
be of the breath only. I f an individual is unconscious or is under
arrest for the crine of vehicular hom ci de as provided i n RCW46. 61. 520
or vehicul ar assault as provided in RCW46. 61.522, or if an individual
is under arrest for the crine of driving while under the influence of
i ntoxicating |iquor or drugs as provided in RCW46. 61. 502, which arrest
results froman accident in which there has been serious bodily injury
to anot her person, a breath or blood test may be adm nistered w t hout
t he consent of the individual so arrested.

(4) Any person who is dead, unconscious, or who is otherwise in a
condition rendering himor her incapable of refusal, shall be deened
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not to have wthdrawn the consent provided by subsection (1) of this
section and the test or tests may be admnistered, subject to the
provi sions of RCW 46.61.506, and the person shall be deened to have
recei ved the warnings required under subsection (2) of this section.

(5) If, followng his or her arrest and recei pt of warnings under
subsection (2) of this section, the person arrested refuses upon the
request of a law enforcenent officer to submt to a test or tests of
his or her breath or blood, no test shall be given except as authorized
under subsection (3) or (4) of this section.

(6) If, after arrest and after the other applicable conditions and
requi renents of this section have been satisfied, a test or tests of
the person’s blood or breath is admnistered and the test results
i ndi cate that the al cohol concentration of the person’s breath or bl ood
is ((6-068)) 0.05 or nore if the person is age twenty-one or over, or is
inviolation of RCW46. 61. 502, 46. 61. 503, or 46.61.504 if the personis
under the age of twenty-one, or the person refuses to submt to a test,
the arresting officer or other law enforcenent officer at whose
direction any test has been given, or the departnent, where applicabl e,
if the arrest results in a test of the person’s blood, shall:

(a) Serve notice in witing on the person on behalf of the
departnment of its intention to suspend, revoke, or deny the person’s
license, permt, or privilege to drive as required by subsection (7) of
this section;

(b) Serve notice in witing on the person on behalf of the
departnent of his or her right to a hearing, specifying the steps he or
she nmust take to obtain a hearing as provided by subsection (8) of this
section;

(c) Mark the person’s Washington state driver’s license or permt
to drive, if any, in a manner authorized by the departnent;

(d) Serve notice in witing that the marked |icense or permt, if
any, is atenporary license that is valid for sixty days fromthe date
of arrest or fromthe date notice has been given in the event noticeis
given by the departnent followwing a blood test, or wuntil the
suspensi on, revocation, or denial of the person’s license, permt, or
privilege to drive is sustained at a hearing pursuant to subsection (8)
of this section, whichever occurs first. No tenporary license is valid
to any greater degree than the license or permt that it replaces; and

(e) Imediately notify the departnent of the arrest and transmt to
the departnent wthin seventy-two hours, except as delayed as the
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result of a blood test, a sworn report or report under a declaration
aut hori zed by RCWO9A. 72. 085 that states:

(1) That the officer had reasonabl e grounds to believe the arrested
person had been driving or was in actual physical control of a notor
vehicle within this state while under the influence of intoxicating
i quor or drugs, or both, or was under the age of twenty-one years and
had been driving or was in actual physical control of a notor vehicle
whi | e having an al cohol concentration in violation of RCW46. 61. 503;

(1i) That after receipt of the warnings required by subsection (2)
of this section the person refused to submt to a test of his or her
bl ood or breath, or a test was adm ni stered and the results indicated
that the al cohol concentration of the person’s breath or blood was
((6-08)) 0.05 or nore if the person is age twenty-one or over, or was
in violation of RCW46. 61. 502, 46.61.503, or 46.61.504 if the personis
under the age of twenty-one; and

(ti1) Any other information that the director may require by rule.

(7) The departnent of |icensing, upon the recei pt of a sworn report
or report under a declaration authorized by RCW 9A 72.085 under
subsection (6)(e) of this section, shall suspend, revoke, or deny the
person’s license, permt, or privilege to drive or any nonresident
operating privilege, as provided in RCW 46.20.3101, such suspension
revocation, or denial to be effective beginning sixty days fromthe
date of arrest or from the date notice has been given in the event
notice is given by the departnent following a blood test, or when
sustained at a hearing pursuant to subsection (8) of this section
whi chever occurs first.

(8) A person receiving notification under subsection (6)(b) of this
section may, within thirty days after the notice has been given,
request in witing a formal hearing before the departnent. The person
shall pay a fee of one hundred dollars as part of the request. |If the
request is mailed, it nust be postmarked within thirty days after
recei pt of the notification. Upon tinely receipt of such a request for
a formal hearing, including receipt of the required one hundred doll ar
fee, the departnment shall afford the person an opportunity for a
heari ng. Except as otherw se provided in this section, the hearing is
subject to and shall be schedul ed and conducted i n accordance with RCW
46. 20. 329 and 46. 20. 332. The hearing shall be conducted in the county
of the arrest, except that all or part of the hearing may, at the
di scretion of the departnent, be conducted by telephone or other
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el ectroni ¢ neans. The hearing shall be held within sixty days
follow ng the arrest or follow ng the date notice has been given in the
event notice is given by the departnent follow ng a bl ood test, unless
ot herwi se agreed to by the departnent and the person, in which case the
action by the departnment shall be stayed, and any valid tenporary
| i cense mar ked under subsection (6)(c) of this section extended, if the
person is otherwise eligible for Iicensing. For the purposes of this
section, the scope of the hearing shall cover the issues of whether a
| aw enforcenent officer had reasonable grounds to believe the person
had been driving or was in actual physical control of a notor vehicle
within this state while under the influence of intoxicating |iquor or
any drug or had been driving or was in actual physical control of a
nmotor vehicle within this state while having alcohol in his or her
systemin a concentration in violation of RCW46.61. 503 and was under
t he age of twenty-one, whether the person was pl aced under arrest, and
(a) whether the person refused to submt to the test or tests upon
request of the officer after having been informed that such refusa

would result in the revocation of the person’s license, permt, or
privilege to drive, or (b) if a test or tests were admnistered,
whet her the applicable requirenments of this section were satisfied
before the admnistration of the test or tests, whether the person
submtted to the test or tests, or whether a test was adm nistered
W t hout express consent as permtted under this section, and whet her
the test or tests indicated that the alcohol concentration of the
person’s breath or blood was ((6-08)) 0.05 or nore if the person was
age twenty-one or over at the tine of the arrest, or was in violation
of RCW 46. 61. 502, 46.61.503, or 46.61.504 if the person was under the
age of twenty-one at the time of the arrest. The sworn report or
report under a declaration authorized by RCW9A 72. 085 submtted by a
| aw enforcenent officer is prima facie evidence that the officer had
reasonabl e grounds to believe the person had been driving or was in
actual physical control of a notor vehicle within this state while
under the influence of intoxicating |iquor or drugs, or both, or the
person had been driving or was in actual physical control of a notor
vehicle within this state while having alcohol in his or her systemin
a concentration in violation of RCW46.61.503 and was under the age of
twenty-one and that the officer conplied with the requirenents of this
section.
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A hearing officer shall conduct the hearing, nmay issue subpoenas
for the attendance of w tnesses and the production of docunents, and
shall adm nister oaths to w tnesses. The hearing officer shall not
i ssue a subpoena for the attendance of a witness at the request of the
person unless the request is acconpanied by the fee required by RCW
5.56.010 for a witness in district court. The sworn report or report
under a decl aration authorized by RCW9A. 72. 085 of the | aw enf orcenent
officer and any other evidence acconpanying the report shall be
adm ssi bl e wi t hout further evidentiary f oundati on and t he
certifications authorized by the crimnal rules for courts of limted
jurisdiction shall be admssible wthout further evidentiary
f oundat i on. The person may be represented by counsel, may question
W t nesses, nmay present evidence, and nay testify. The departnment shal
order that the suspension, revocation, or denial either be rescinded or
sust ai ned.

(9) If the suspension, revocation, or denial is sustained after
such a hearing, the person whose |icense, privilege, or permt is
suspended, revoked, or denied has the right to file a petition in the
superior court of the county of arrest to review the final order of
revocation by the departnent in the sanme manner as an appeal from a
decision of a court of limted jurisdiction. Notice of appeal nust be
filed wthin thirty days after the date the final order is served or
the right to appeal is waived. Not wi t hst andi ng RCW 46. 20. 334, RALJ
1.1, or other statutes or rules referencing de novo review, the appeal
shall be limted to a review of the record of the admnistrative
hearing. The appellant nust pay the costs associated wi th obtaining
the record of the hearing before the hearing officer. The filing of
the appeal does not stay the effective date of the suspension,

revocation, or denial. A petition filed under this subsection nust
i nclude the petitioner’s grounds for requesting review. Upon granting
petitioner’s request for review, the court shall review the
departnment’s final order of suspension, revocation, or denial as
expeditiously as possible. The review nust be I|limted to a

determ nation of whether the department has conmtted any errors of
| aw. The superior court shall accept those factual determ nations
supported by substantial evidence in the record: (a) That were
expressly nmade by the departnent; or (b) that nay reasonably be
inferred fromthe final order of the departnment. The superior court
may reverse, affirm or nodify the decision of the departnent or remand
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the case back to the departnment for further proceedings. The decision
of the superior court nust be in witing and filed in the clerk’s
office with the other papers in the case. The court shall state the
reasons for the decision. |If judicial relief is sought for a stay or
ot her tenporary renedy fromthe departnent’s action, the court shal
not grant such relief unless the court finds that the appellant is
likely to prevail in the appeal and that w thout a stay the appell ant
will suffer irreparable injury. If the court stays the suspension,
revocation, or denial it may inpose conditions on such stay.

(10) If a person whose driver’'s license, permt, or privilege to
drive has been or wll be suspended, revoked, or denied under
subsection (7) of this section, other than as a result of a breath or
bl ood test refusal, and who has not commtted an offense within the
| ast five years for which he or she was granted a deferred prosecution
under chapter 10.05 RCW petitions a court for a deferred prosecution
on crimnal charges arising out of the arrest for which action has been
or will be taken under subsection (7) of this section, the court may
direct the departnent to stay any actual or proposed suspension,
revocation, or denial for at least forty-five days but not nore than
ninety days. |If the court stays the suspension, revocation, or denial,
it may inpose conditions on such stay. If the person is otherw se
eligible for licensing, the departnent shall issue a tenporary |license,
or extend any valid tenporary |icense marked under subsection (6) of
this section, for the period of the stay. |If a deferred prosecution
treatment plan is not recommended in the report nmade under RCW
10.05.050, or if treatnent is rejected by the court, or if the person
declines to accept an offered treatnent plan, or if the person viol ates

any condition inposed by the court, then the court shall inmediately
direct the departnent to cancel the stay and any tenporary nmarked
license or extension of a tenporary |license issued under this

subsecti on.

A suspension, revocation, or denial inposed under this section
other than as a result of a breath or blood test refusal, shall be
stayed if the person is accepted for deferred prosecution as provided
in chapter 10.05 RCW for the incident upon which the suspension,

revocation, or denial is based. If the deferred prosecution is
term nated, the stay shall be lifted and the suspensi on, revocation, or
denial reinstated. |I|f the deferred prosecution is conpleted, the stay

shall be lifted and the suspension, revocation, or denial cancel ed.
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(11) When it has been finally determ ned under the procedures of
this section that a nonresident’s privilege to operate a notor vehicle
in this state has been suspended, revoked, or denied, the departnment
shall give information in witing of the action taken to the notor
vehicl e adm ni strator of the state of the person’s residence and of any
state in which he or she has a |license.

Sec. 2. RCW 46.20.3101 and 1998 ¢ 213 s 2, 1998 ¢ 209 s 2, and
1998 ¢ 207 s 8 are each reenacted and anended to read as foll ows:

Pur suant to RCW46. 20. 308, the departnent shall suspend, revoke, or
deny the arrested person’s |license, permt, or privilege to drive as
fol | ows:

(1) In the case of a person who has refused a test or tests:

(a) For a first refusal within seven years, where there has not
been a previous incident wthin seven years that resulted in
adm ni strative action under this section, revocation or denial for one
year;

(b) For a second or subsequent refusal within seven years, or for
a first refusal where there has been one or nore previous incidents
wi thin seven years that have resulted in admnistrative action under
this section, revocation or denial for two years or until the person
reaches age twenty-one, whichever is |onger. A revocation inposed
under this subsection (1)(b) shall run consecutively to the period of
any suspension, revocation, or denial inposed pursuant to a crimnal
conviction arising out of the sane incident.

(2) I'n the case of an incident where a person has submtted to or
been admnistered a test or tests indicating that the alcohol
concentration of the person’s breath or blood was ((6-68)) 0.05 or
nor e:

(a) For a first incident within seven years, where there has not
been a previous incident wthin seven years that resulted in
adm ni strative action under this section, suspension for ninety days;

(b) For a second or subsequent incident within seven years,
revocation or denial for two years.

(3) In the case of an incident where a person under age twenty-one
has submitted to or been adm nistered a test or tests indicating that
the al cohol concentration of the person’s breath or blood was in
viol ation of RCW46.61.502, 46.61.503, or 46.61.504:
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(a) For a first incident within seven years, suspension or deni al
for ninety days;

(b) For a second or subsequent incident within seven years,
revocation or denial for one year or until the person reaches age
t went y- one, whi chever is |onger.

Sec. 3. RCWA46.61.502 and 1998 ¢ 213 s 3 are each anended to read
as follows:

(1) A person is guilty of driving while under the influence of
intoxicating liquor or any drug if the person drives a vehicle within
this state:

(a) And the person has, within two hours after driving, an al cohol
concentration of ((6-68)) 0.05 or higher as shown by analysis of the
person’s breath or bl ood nade under RCW 46. 61. 506; or

(b) While the person is under the influence of or affected by
intoxicating |iquor or any drug; or

(c) Wile the person is under the conbined influence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state
shall not constitute a defense against a charge of violating this
section.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consuned a sufficient
quantity of alcohol after the time of driving and before the
adm ni stration of an analysis of the person’s breath or bl ood to cause
the defendant’s alcohol concentration to be ((6-08)) 0.05 or nore
Wi thin two hours after driving. The court shall not admt evidence of
t hi s def ense unl ess the defendant notifies the prosecution prior to the
omi bus or pretrial hearing in the case of the defendant’s intent to
assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the all eged driving nay be used as evidence that within two
hours of the alleged driving, a person had an al cohol concentration of
((6-08)) 0.05 or nmore in violation of subsection (1)(a) of this
section, and in any case in which the analysis shows an alcohol
concentration above 0.00 may be used as evidence that a person was
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under the influence of or affected by intoxicating |iquor or any drug
in violation of subsection (1)(b) or (c) of this section.
(5) Aviolation of this section is a gross m sdeneanor.

Sec. 4. RCWA46.61.504 and 1998 ¢ 213 s 5 are each anended to read
as follows:

(1) A person is guilty of being in actual physical control of a
not or vehicle while under the influence of intoxicating |liquor or any
drug i f the person has actual physical control of a vehicle within this
st at e:

(a) And the person has, within two hours after being in actua
physi cal control of the vehicle, an al cohol concentration of ((6-08))
0.05 or higher as shown by analysis of the person’s breath or bl ood
made under RCW 46. 61. 506; or

(b) While the person is under the influence of or affected by
intoxicating |iquor or any drug; or

(c) Wile the person is under the conbined influence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state does
not constitute a defense against any charge of violating this section.
No person may be convicted under this section if, prior to being
pursued by a | aw enforcenent officer, the person has noved the vehicle
safely off the roadway.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consunmed a sufficient
gquantity of al cohol after the tine of being in actual physical control
of the vehicle and before the admnistration of an analysis of the
person’s breath or bl ood to cause the defendant’s al cohol concentration
to be ((6-68)) 0.05 or nore within two hours after being in such
control. The court shall not admt evidence of this defense unless the
def endant notifies the prosecution prior to the omibus or pretria
hearing in the case of the defendant’s intent to assert the affirmative
def ense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the alleged being in actual physical control of a vehicle
may be used as evidence that within two hours of the alleged being in
such control, a person had an al cohol concentration of ((6-68)) 0.05 or
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nmore in violation of subsection (1)(a) of this section, and in any case
in which the analysis shows an al cohol concentrati on above 0.00 may be
used as evidence that a person was under the influence of or affected
by i ntoxicating |liquor or any drug in violation of subsection (1)(b) or
(c) of this section.

(5) Aviolation of this section is a gross m sdeneanor.

Sec. 5. RCW46.61.5055 and 1998 ¢ 215 s 1, 1998 ¢ 214 s 1, 1998 c
211 s 1, 1998 ¢ 210 s 4, 1998 c 207 s 1, and 1998 c 206 s 1 are each
reenacted and anended to read as foll ows:

(1) A person who is convicted of a violation of RCW 46.61.502 or
46. 61.504 and who has no prior offense within seven years shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not |ess than one day nor nore than one
year. Twenty-four consecutive hours of the inprisonnment may not be
suspended or deferred unless the court finds that the inposition of
t his mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender’s physical or nental well-being. Whenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based. In lieu of the
mandatory mnimumterm of inprisonnment required under this subsection
(1)(a)(i), the court may order not |ess than fifteen days of electronic
home nmonitoring. The offender shall pay the cost of electronic hone
monitoring. The county or nunicipality in which the penalty is being
i nposed shall determne the cost. The court may also require the
of fender’s electronic honme nonitoring device to include an al coho
detection breathalyzer, and the court may restrict the anount of
al cohol the offender may consunme during the tine the offender is on
el ectronic honme nonitoring; and

(1i) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand dollars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and
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(1i1) By suspension of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
ninety days. The period of license, permt, or privilege suspension
may not be suspended. The court shall notify the departnent of
licensing of the conviction, and upon receiving notification of the
conviction the departnent shall suspend the offender’s |license, permt,
or privilege; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not less than two days nor nore than one
year. Two consecutive days of the inprisonnent nay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni rum sentence would inpose a substantial risk to the offender’s
physi cal or nental well-being. Wenever the mandat ory m ni numsent ence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based. Inlieu of the mandatory m nimumterm
of inprisonnment required under this subsection (1)(b)(i), the court may
order not less than thirty days of electronic home nonitoring. The
of fender shall pay the cost of electronic home nonitoring. The county
or municipality in which the penalty is being inposed shall determ ne
the cost. The court may also require the offender’s electronic hone
nmoni t ori ng devi ce to i nclude an al cohol detection breathal yzer, and t he
court may restrict the anpunt of alcohol the offender may consune
during the tinme the offender is on electronic honme nonitoring; and

(1i) By a fine of not less than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
one year. The period of license, permt, or privilege suspension my
not be suspended. The court shall notify the departnment of |icensing
of the conviction, and upon receiving notification of the conviction
the departnent shall suspend the offender’s |icense, permt, or
privil ege; and

(itv) By a court-ordered restriction under RCW 46. 20. 720.
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(2) A person who is convicted of a violation of RCW 46.61.502 or
46. 61.504 and who has one prior offense within seven years shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not |less than thirty days nor nore than one
year and sixty days of electronic hone nonitoring. The offender shal

pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court nmay also require the offender’s electronic hone

nmoni toring device include an al cohol detection breathalyzer, and may
restrict the anmount of al cohol the of fender may consune during the tine
the offender is on electronic honme nonitoring. Thirty days of
i nprisonnment and sixty days of electronic home nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender’s physical or nental well-being. Whenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not |ess than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
two years. The period of license, permt, or privilege revocation may
not be suspended. The court shall notify the departnment of |icensing
of the conviction, and upon receiving notification of the conviction
the departnment shall revoke the offender’s license, permt, or
privil ege; and

(iv) By a court-ordered restriction under RCW 46. 20. 720; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:
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(1) By inprisonnent for not |ess than forty-five days nor nore than
one year and ninety days of electronic hone nonitoring. The offender
shall pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender’s electronic hone
moni toring device include an al cohol detection breathalyzer, and may
restrict the anmount of al cohol the of fender may consune during the tine
the offender is on electronic hone nonitoring. Forty-five days of
i nprisonnment and ninety days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
t his mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender’s physical or nental well-being. Whenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not less than seven hundred fifty dollars nor
nmore than five thousand dollars. Seven hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
ni ne hundred days. The period of |license, permt, or privilege
revocati on may not be suspended. The court shall notify the departnent
of licensing of the conviction, and upon receiving notification of the
conviction the departnent shall revoke the offender’s |license, permt,
or privilege; and

(tv) By a court-ordered restriction under RCW 46. 20. 720.

(3) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has two or nore prior offenses within seven years
shal | be punished as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46. 20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not | ess than ninety days nor nore than one
year and one hundred twenty days of electronic honme nonitoring. The
of fender shall pay for the cost of the electronic nonitoring. The
county or nunicipality where the penalty is being inposed shal
determ ne the cost. The court may also require the offender’s
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el ectronic hone nonitoring device include an alcohol detection
breat hal yzer, and may restrict the anount of al cohol the offender may
consune during the tine the offender is on el ectronic hone nonitoring.
Ni nety days of inprisonnment and one hundred twenty days of electronic
home nonitoring may not be suspended or deferred unless the court finds
that the inposition of this mandatory m ni mum sentence woul d i npose a
substantial risk to the offender’s physical or nental well-being.
Whenever the mandatory m ni mum sentence i s suspended or deferred, the
court shall state in witing the reason for granting the suspension or
deferral and the facts upon which the suspension or deferral is based,
and

(1i) By a fine of not |ess than one thousand dollars nor nore than
five thousand doll ars. One thousand dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
three years. The period of license, permt, or privilege revocation
may not be suspended. The court shall notify the departnent of
licensing of the conviction, and upon receiving notification of the
conviction the departnent shall revoke the offender’s |license, permt,
or privilege; and

(iv) By a court-ordered restriction under RCW 46. 20. 720; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonment for not |ess than one hundred twenty days nor
nmore than one year and one hundred fifty days of electronic hone
nmoni t ori ng. The offender shall pay for the cost of the electronic
nmoni t ori ng. The county or nunicipality where the penalty is being
i nposed shall determne the cost. The court may also require the
offender’s electronic hone nonitoring device include an alcohol
detection breathalyzer, and may restrict the anmount of alcohol the
of f ender may consune during the tine the offender is on el ectroni c hone
monitoring. One hundred twenty days of inprisonnent and one hundred
fifty days of electronic hone nonitoring nmay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni rum sentence would inpose a substantial risk to the offender’s
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physi cal or nental well-being. Wenever the mandat ory m ni numsent ence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(1i) By a fine of not | ess than one thousand five hundred dollars
nor nmore than five thousand dollars. One thousand five hundred dollars
of the fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(1i1) By revocation of the offender’s license or permt to drive,
or suspension of any nonresident privilege to drive, for a period of
four years. The period of |icense, permt, or privilege revocation may
not be suspended. The court shall notify the departnment of |icensing
of the conviction, and upon receiving notification of the conviction
the departnment shall revoke the offender’s |license, permt, or
privil ege; and

(tv) By a court-ordered restriction under RCW 46. 20. 720.

(4) In exercising its discretion in setting penalties within the
limts allowed by this section, the court shall particularly consider
the foll ow ng:

(a) Whether the person’s driving at the time of the offense was
responsi ble for injury or danmage to another or another’s property; and

(b) Whether the person was driving or in physical control of a
vehicle with one or nore passengers at the tinme of the offense.

(5) An offender punishable under this section is subject to the
al cohol assessnent and treatnent provisions of RCW46.61. 5056.

(6) After expiration of any period of suspension or revocation of
the offender’s license, permt, or privilege to drive required by this
section, the departnent shall place the offender’s driving privilege in
probationary status pursuant to RCW 46. 20. 355.

(7)(a) In addition to any nonsuspendabl e and nondeferrable jai
sentence required by this section, whenever the court inposes | ess than
one year in jail, the court shall also suspend but shall not defer a
period of confinement for a period not exceeding five years. The court
shal | inpose conditions of probation that include: (i) Not driving a
notor vehicle within this state wwthout a valid |license to drive and
proof of financial responsibility for the future; (ii) not driving a
notor vehicle within this state while having an al cohol concentration
of ((6-08)) 0.05 or nore within two hours after driving; and (iii) not
refusing to submt to a test of his or her breath or blood to determ ne
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al cohol concentration upon request of a | aw enforcenent of ficer who has
reasonabl e grounds to believe the person was driving or was in actual
physi cal control of a nmotor vehicle within this state while under the
i nfluence of intoxicating liquor. The court may inpose conditions of
probation that include nonrepetition, installation of an ignition
interlock or other biological or technical device on the probationer’s
motor vehicle, alcohol or drug treatnment, supervised probation, or
ot her conditions that may be appropriate. The sentence may be i nposed
in whole or in part upon violation of a condition of probation during
t he suspensi on peri od.

(b) For each violation of mandatory conditions of probation under
(a)(i) and (ii) or (a)(i) and (iii) of this subsection, the court shal
order the convicted person to be confined for thirty days, which shal
not be suspended or deferred.

(c) For each incident involving a violation of a nmandatory
condition of probation inposed under this subsection, the license
permt, or privilege to drive of the person shall be suspended by the
court for thirty days or, if such license, permt, or privilege to
drive already is suspended, revoked, or denied at the tinme the finding
of probation violation is made, the suspension, revocation, or deni al
then in effect shall be extended by thirty days. The court shall
notify the departnment of any suspension, revocation, or denial or any
extension of a suspension, revocation, or denial inposed under this
subsecti on.

(8) For purposes of this section:

(a) "Electronic honme nonitoring” shall not be considered
confinement as defined in RCW 9. 94A. 030;

(b) A "prior offense” neans any of the foll ow ng:

(1) Aconviction for a violation of RCW46. 61.502 or an equi val ent
| ocal ordinance;

(1i) Aconviction for a violation of RCW46. 61. 504 or an equi val ent
| ocal ordinance;

(ti1) Aconviction for a violation of RCW46.61.520 conm tted while
under the influence of intoxicating |iquor or any drug;

(tv) Aconviction for a violation of RCW46.61.522 commtted while
under the influence of intoxicating |iquor or any drug;

(v) A conviction for a violation of RCW46.61. 5249, 46.61.500, or
9A. 36. 050 or an equivalent |ocal ordinance, if the conviction is the
result of a charge that was originally filed as a violation of RCW
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46. 61. 502 or 46.61.504, or an equivalent |ocal ordinance, or of RCW
46. 61. 520 or 46.61.522;

(vi) An out-of-state conviction for a violation that would have
been a violation of (b)(i), (ii), (iii), (iv), or (v) of this
subsection if conmtted in this state;

(vii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW 46.61.502, 46.61.504, or an
equi val ent | ocal ordi nance; or

(viii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW46.61.5249, or an equival ent | ocal
ordi nance, if the charge under which the deferred prosecution was
granted was originally filed as a violation of RCW 46.61.502 or
46. 61. 504, or an equivalent l|ocal ordinance, or of RCW 46.61.520 or
46. 61. 522; and

(c) "Wthin seven years" neans that the arrest for a prior offense
occurred within seven years of the arrest for the current offense.

Sec. 6. RCWA46.61.506 and 1998 ¢ 213 s 6 are each anended to read
as follows:

(1) Upon the trial of any civil or crimmnal action or proceeding
arising out of acts alleged to have been conmmitted by any person while
driving or in actual physical control of a vehicle while under the
i nfl uence of intoxicating liquor or any drug, if the person’ s al cohol
concentration is less than ((6-068)) 0.05, it is evidence that may be
considered with other conpetent evidence in determ ning whether the
person was under the influence of intoxicating |iquor or any drug.

(2) The breath analysis shall be based upon grans of al cohol per
two hundred ten liters of breath. The foregoing provisions of this
section shall not be construed as limting the introduction of any
ot her conpetent evidence bearing upon the question whether the person
was under the influence of intoxicating |liquor or any drug.

(3) Analysis of the person’s blood or breath to be considered valid
under the provisions of this section or RCW 46.61.502 or 46.61.504
shal | have been perforned according to nmethods approved by the state
t oxi col ogi st and by an individual possessing a valid permt issued by
the state toxicologist for this purpose. The state toxicologist is
directed to approve satisfactory techniques or nethods, to supervise
the exam nation of individuals to ascertain their qualifications and
conpetence to conduct such anal yses, and to issue permts which shal
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be subject to termnation or revocation at the discretion of the state
t oxi col ogi st .

(4) When a blood test is adm nistered under the provisions of RCW
46. 20. 308, the wi thdrawal of blood for the purpose of determning its
al coholic or drug content may be perforned only by a physician, a
regi stered nurse, or a qualified technician. This limtation shall not
apply to the taking of breath specinens.

(5 The person tested may have a physician, or a qualified
techni ci an, chem st, regi stered nurse, or other qualified person of his
or her own choosing adm nister one or nore tests in addition to any
admnistered at the direction of a law enforcenent officer. The
failure or inability to obtain an additional test by a person shall not
precl ude the adm ssion of evidence relating to the test or tests taken
at the direction of a | aw enforcenent officer.

(6) Upon the request of the person who shall submt to a test or
tests at the request of a |aw enforcenment officer, full information
concerning the test or tests shall be nade available to himor her or
his or her attorney.

Sec. 7. RCW88.12.025 and 1998 ¢ 213 s 7 are each anended to read
as follows:

(1) It shall be unlawful for any person to operate a vessel in a
reckl ess manner.

(2) It shall be a violation for a person to operate a vessel while
under the influence of intoxicating |iquor or any drug. A person is
considered to be under the influence of intoxicating |liquor or any drug
if:

(a) The person has ((6-068)) 0.05 granms or nore of al cohol per two
hundred ten liters of breath, as shown by analysis of the person’s
breat h nmade under RCW 46. 61. 506; or

(b) The person has ((6-068)) 0.05 percent or nore by weight of
al cohol in the person’s blood, as shown by analysis of the person’s
bl ood made under RCW 46. 61. 506; or

(c) The person is wunder the influence of or affected by
intoxicating |iquor or any drug; or

(d) The person is under the conbined influence of or affected by
i ntoxicating |iquor and any drug.

The fact that any person charged with a violation of this section
is or has been entitled to use such drug under the laws of this state
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shall not constitute a defense against any charge of violating this
section. A person cited under this subsection may upon request be
given a breath test for breath al cohol or may request to have a bl ood
sanpl e taken for blood al cohol analysis. An arresting officer shal
adm nister field sobriety tests when circunstances permt.

(3) A violation of this section is a m sdeneanor, punishable as
provi ded under RCW 9.92. 030. In addition, the court may order the
defendant to pay restitution for any damages or injuries resulting from
t he of fense.

Sec. 8. RCW 90.56.540 and 1991 c¢ 200 s 605 are each anended to
read as foll ows:

(1) A person is quilty of operating a vessel while under the
influence of intoxicating liquor or drugs if the person operates a
covered vessel within this state while:

(a) The person has ((6-66)) 0.05 granms or nore of al cohol per two
hundred ten liters of breath, as shown by analysis of the person’s
breat h made under RCW ((88—316-230)) 90.56.550; or

(b) The person has ((6-906)) 0.05 percent or nore by weight of
al cohol in the person’s blood as shown by analysis of the person’s
bl ood made under RCW ((88—316-—230)) 90.56.550; or

(c) The person is wunder the influence of or affected by
i ntoxicating |iquor or drugs; or

(d) The person is under the conbined influence of or affected by
i ntoxicating |iquor or drugs.

(2) The fact that any person charged with a violation of this
section is or has been entitled to use such drug under the aws of this
state shall not constitute a defense against any charge of violating
this section.

(3) Operating a vessel while intoxicated is a class C fel ony under
chapter 9A 20 RCW

Sec. 9. RCW 90.56.550 and 1991 ¢ 200 s 606 are each anended to
read as foll ows:

(1) Upon the trial of any civil or crimnal action or proceeding
arising out of acts alleged to have been commtted by a person while
operating a vessel while under the influence of intoxicating |liquor or
drugs, if the anount of al cohol in the person’s blood or breath at the
tinme all eged as shown by analysis of his blood or breath is |less than
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((6-06)) 0.05 percent by weight of alcohol in his blood or ((6-066))
0.05 grams of alcohol per two hundred ten liters of the person’s
breath, it is evidence that nay be considered with other conpetent
evi dence in determ ning whether the person was under the influence of
i ntoxicating |iquor or drugs.

(2) The breath analysis shall be based upon grans of al cohol per
two hundred ten liters of breath. The foregoing provisions of this
section shall not be construed as limting the introduction of any
ot her conpetent evidence bearing upon the question whether the person
was under the influence of intoxicating |liquor or any drug.

(3) Analysis of the person’s blood or breath to be considered valid
under this section shall have been perfornmed according to nethods
approved by the state toxicologist and by an individual possessing a
valid permt issued by the state toxicologist for this purpose. The
state toxicol ogi st shall approve satisfactory techni ques or nethods, to
supervise the examnation of individuals to ascertain their
qualifications and conpetence to conduct such anal yses, and to issue
permts that are subject to term nation or revocation at the discretion
of the state toxicologist.

(4) If a blood test is admnistered under this section, the
wi t hdrawal of blood for the purpose of determning its alcoholic
content may be perforned only by a physician, a registered nurse, or a
qualified technician. This limtation shall not apply to the taking of
breat h speci nens.

(5 The person tested may have a physician, or a qualified
techni ci an, chem st, regi stered nurse, or other qualified person of his
or her own choosing adm nister one or nore tests in addition to any
admnistered at the direction of a law enforcenent officer. The
failure or inability to obtain an additional test by a person shall not
precl ude the adm ssion of evidence relating to the test or tests taken
at the direction of a | aw enforcenent officer.

(6) Upon the request of the person who submts to a test or tests
at the request of a law enforcenent officer, full information
concerning the test or tests shall be nade available to the person or
his or her attorney.

~-- END ---
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