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S-2500. 2

SENATE BI LL 6091

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senators Fraser and Swecker

Read first tinme 04/02/1999. Referred to Committee on Environnenta
Quality & Water Resources.

AN ACT Relating to the beneficial use of water under a water code
permt by public water systens; anendi ng RCW90. 03. 330; and addi ng new
sections to chapter 90.03 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.03.330 and 1987 ¢ 109 s 89 are each anended to read
as follows:

(1) Upon a showing satisfactory to the departnent that any
appropriation has been perfected in accordance with the provisions of
this chapter, it shall be the duty of the departnment to issue to the
applicant a certificate stating such facts in a form ((te—bhe))
prescribed by ((ht#)) the departnent, and such certificate shall
((t+hereupon)) be recorded with the departnment. Upon the request of a
public water system the departnent shall evaluate and issue if

appropriate, increnental certificates of water right, not nore than

once every sSix vears, that reflect either instantaneous or annua

quantities of water, or both, perfected by actual beneficial use. The

beneficial use of water nust be denonstrated by punping or diversion

records, neter data, or other reasonabl e i nformati on showi ng t he ext ent

of actual beneficial use of water. Any original water right
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certificate i ssued, as provided by this chapter, shall be recorded with
the departnent and thereafter, at the expense of the party receiving
the ((sane)) certificate, be transmtted by the departnent
((transmtted)) to the county auditor of the county or counties where
the distributing systemor any part thereof is |ocated((;—and)). The
certificate shall be recorded in the office of such county auditor, and
thereafter be transmtted to the ((ewrer—thereof)) certificate hol der.

(2) Certificates of water right held by public water systens that
docunent a conbi nation of water that has been put to beneficial use and
wat er that has never been put to beneficial use, that have depart nent
of health approval for the source associated with the right, and for
which the entity holding the certificate has constructed facilities in
place to use the water authorized by the water right, shall be
adm nistered in the foll ow ng manner:

(a) Any instantaneous or annual quantity of water that has been
perfected by actual beneficial use of water before the effective date
of this section shall remain a certificated right in good standing.

(b) Any instantaneous or annual quantity of water not perfected by
beneficial use before the effective date of this section wll be
reinstated as a water right pernmt within the meaning of this chapter
and the holder of the permt is authorized to continue devel opnent and
use of water under the permt. The reinstated permt shall be
adm ni stered by the departnent as an inchoate water right permt in
good standing, with a priority date as of the original application
subject to the requirenents of sections 3 and 4 of this act.

(3) For a permt held by a public water systemreinstated by this
section that has a departnent of health-approved nunber of connections
and for which the original water right application filing was for a
discrete nunber of connections, water use up to the departnent of
heal t h- approved nunber of connections as of the effective date of this
sectionis allowed within the existing water service area of the public
wat er system If the public water system does not have an existing
service area established under chapter 43.20 or 70.116 RCW the place
of use as authorized under the original certificate shall be the place
of use for water that is reinstated to permt status under this
section.

(4) For a permt held by a public water systemreinstated by this
section that has a departnent of health-approved nunber of equival ent
residential units and for which the original water right application
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filing was nmade for a discrete nunber of connections, or for then-

current population and future requirenments of the nmunicipality or

comunity, water service shall be allowd up to the nunber of

equi val ent residential units approved by the departnent of health as of

the effective date of this section for the existing service area of the
public water system as established under chapter 43.20 or 70.116 RCW

Water service provided through interties nust conply wth RCW
90. 03. 383.

(5) For a permt held by a public water systemreinstated by this
section that has an unspecified nunber of connections in its departnent
of health-approved water system plan and for which the original
application filing was nmade for then-current population and future
requirenents of the nunicipality or comunity, water service shall be
allowed to satisfy the water requirenents of the existing service area
as established under chapter 43.20 or 70.116 RCW Wat er service
provided through interties nmust conply with RCW 90. 03. 383.

NEW SECTION. Sec. 2. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) Any public water system asserting that it holds a certificate
of water right that docunents a conbi nation of water put to benefici al
use and water not yet put to beneficial use shall provide evidence to
t he departnent denonstrating that the criteria in RCW90.03.330(2) are
met such that a superseding certificate and water right permt should
be issued. A denonstration of neeting the criteria of RCW 90. 03. 330
shall be through existing planning prograns and processes of the
departnent of health or ecology to the extent practicable. All class
A public water systens asserting they hold a certificate of water right
wat er that docunents a conbination of water put to beneficial use and
wat er not yet put to beneficial use shall initially document conpliance
with RCW 90.03.330 not less than two years and not nore than eight
years fromthe effective date of this section. Al other public water
systens asserting they hold a certificate of water right water that
docunents a conbination of water put to beneficial use and water not
yet put to beneficial use shall initially document conpliance with RCW
90.03.330 not less than four years from the effective date of this
section, unless requested by the departnment to do so sooner. If the
departnent, upon reviewng a public water system plan or other
applicable information, determnes that the system has an inchoate
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water right as provided in RCW90. 03. 330, the departnent shall issue a
superseding certificate for the portion of the right that has been put
to beneficial use and shall issue a permt for the inchoate portion of
the water right that is reinstated to permt status. The permt shal
have a devel opnent schedule and be conditioned with the performance
standards created by section 3 of this act. The devel opnent schedul e
shal |l be twenty years fromthe effective date of this section with the
option to extend if good cause is shown under RCW 90.03. 320, except
that the departnent may:

(a) Authorize a devel opnent schedul e | onger than twenty years, but
not nore than fifty years, if a planned need is denonstrated, and (i)
a wthdrawal facility wiwth a hydraulic capacity beyond that needed for
twenty years was constructed, or (ii) debt service requirenents extend
for such a period;

(b) Authorize a devel opnment schedule of |ess than twenty years if
the permttee, with reasonable diligence, can perfect the permt in a
shorter period of time; or

(c) Deny any time for further developnent iif there is no
denonstrat ed need for the water based on the water systempl an or ot her
appl i cabl e information.

(2) Upon any determ nation of nonconpliance with the performance
standards created by section 3 of this act, the permttee shall be
granted, by witten notice, a reasonable period of tine to conply. |If
the permttee receiving such a notification disagrees with the
departnent’s determ nati on of a reasonable tinme for conpliance, it may,
at its election, initiate nonbinding nediation with the departnent to
resolve the dispute. After nmediation, if the dispute is not resol ved,
the state shall issue an order to effect the performance standards.
The order is appeal able to the pollution control hearings board.

(3) At the end of the construction schedule authorized in the
permt, the permttee may request an extension of tinme only as provided
i n RCW 90. 03. 320.

(4) The departnment shall process requests nmade under this section
generally in the order in which received.

NEW SECTION. Sec. 3. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) Any permttee with a water right permt reinstated under RCW
90.03.330 nust neet the performance standards of this section.
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Denonstration of conpliance with performance standards shall be t hrough
exi sting planning prograns and processes of the departnent of health or
ecology to the extent practicable. Al class A public water systens
asserting they hold a certificate of water right water that docunents
a conbination of water put to beneficial use and water not yet put to
beneficial use shall initially docunment conpliance with RCW 90. 03. 330
not less than two years and not nore than eight years from the
effective date of this section. All other public water systens
asserting they hold a certificate of water right water that docunents
a conbination of water put to beneficial use and water not yet put to
beneficial use shall initially docunment conpliance with RCW 90. 03. 330
not less than four years from the effective date of this section,
unl ess requested by the departnent to do so sooner. |If the permttee
conplies with the performance standards, it will be in conpliance with
RCW 90. 03. 320. The performance standards are:

(a) Evidence denonstrating a need for the water wthin the
devel opnent schedule specified by the permt consistent with demand
forecasts prepared in accordance with the demand forecasting nethods
specified by the departnents of ecol ogy and heal t h;

(b) Evidence that the water systems use of water is fully
consi stent with approved | ocal | and use planning within the constraints
of water availability and cost;

(c) Evidence that water use neets state conservation and water use
efficiency requirenents existing at the tinme the docunentation is
subm tt ed;

(d) Current information on how the utility’'s recent and proposed
beneficial use of water under the permit is consistent with state and
federal laws legally applicable to water use under the permt;

(e) Evidence of participation by the permttee, to the extent
practicabl e, i n watershed pl anni ng under chapter 90.82 RCW coordi nated
wat er system pl anni ng under chapter 70.119 RCW or other collaborative
wat er shed pl anning efforts, if initiated; and

(f) Evidence of participation in and inplenentation of agreenents
under section 4 of this act, as required.

(2) For the performance standards in subsection (1) of this
section, the departnent of health is responsible for ensuring
conpliance with subsection (1)(a) through (c) of this section and the
departnment of ecology is responsible for ensuring conpliance wth
subsection (1)(d) through (f) of this section when conpliance with the
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performance standards is identified in a water system plan. If no
wat er systemplan is required, the departnent of ecol ogy i s responsible
for ensuring conpliance with all perfornmance standards.

NEW SECTION. Sec. 4. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) Were the source of water authorized for diversion under a
permt reinstated by section 2 of this act is either a surface water
source or a ground water source that is interconnected with a surface
wat er body that provides habitat for sal non or trout popul ations |isted
or proposed for listing under the federal endangered species act or
determ ned by the department of fish and wildlife to be depressed or
critical, and where water can be wused to protect and restore
streanflows that are needed by such species and stocks, the public
wat er system shall enter into and inplenent a binding agreenent with
the departnments of ecology and fish and wldlife to specify how
inchoate water is developed concurrently with the restoration and
protection of streanflow necessary for the recovery of such fish
speci es.

(2) In developing binding agreenments with permttees under this
section, the departnents of fish and wldlife and ecol ogy shall give
priority to water systens having nore than one thousand service
connecti ons. Agreenents with water systens having fewer than one
t housand servi ce connections shall be a priority, if the system s water
source is identified as a priority by the departnent of fish and
wldlife in consultation with other concerned state agencies. Public
water systens are encouraged to join together for purposes of
concl udi ng agreenents under this section and to do so on a wat ershed or
mul ti watershed basis to pronote the recovery of fish stocks and
efficient delivery of public water supply.

(3) The purpose of the binding agreenent is to identify and nake
mut ual conmmtments to

(a) Take immedi ate actions to arrest the further decline in fish
st ocks;

(b) Establish, protect, and restore an instream flow that is
sufficient to restore and maintain properly functioning habitat
conditions to support a harvestable supply of fish. Any instreamfl| ows
that are established in connection with a binding agreenent for a water
resource inventory area, as defined by chapter 173-500 WAC, overl ayi ng
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the sane geographic areas that received a grant from the departnent
under chapter 90.82 RCWshall be interi munless and until such pl anni ng
for instreamflow, if applicable, is conplete under chapter 90.82 RCW
Interiminstreamfl ows established shall be conservative with regard to
preserving i nstreamval ues. Before establishing an instreamfl ow under
this section, the departnent shall engage in governnent-to-governnent
consultation with affected tri bes regarding the setting of such fl ows;

(c) Define a strategy to restore streanflows to the established
i nstream f | ow,

(d) Establish benchmarks or mlestones that can be used to
obj ectively neasure the success in the recovery and mai nt enance of the
listed sal nonid stocks; and

(e) Establish provisions for an adaptive managenent approach to
nodi fy the binding agreement to effect its goal.

(4) If a binding agreenent is not developed and signed by the
departnents of ecology and fish and wildlife and the permttee within
two years of the effective date of this section, the permttee s use of
water fromthe effective date of this section under the permt shall be
subj ect to applicable source instreamflows created by rule existing as
of the effective date of this section. |If instreamflows have not been
established by rule or the rule’s instream flow is insufficient, an
instreamfl ow shall be specified by the departnent in consultation with
the departnment of fish and wldlife under RCW 75.20.050 by permt
provi so, and the permt shall be subject to any future instreamfl ows
adopt ed or anended by the departnent.

(5 Wthin four years of the effective date of this section and
every three years thereafter, the departnent, in consultation with the
departnent of fish and wildlife, shall reviewthe bindi ng agreenent and
its inplenentation to determne its effectiveness in contributing to
the recovery and mai nt enance of the listed sal nonid stocks. The review
shall also assess the actions of all parties to inplenment the
agreenent. |If the departnent of ecol ogy determ nes by witten findings
that a permttee who is party to the binding agreenent has failed to
abi de by the agreenent, it shall condition the use of water under the
permt, fromthe effective date of this section, to applicable instream
flows created by rule existing as of the effective date of this
section. If instreamflows have not been established by rule or the
rule’s instream flow is insufficient, an instream flow shall be
specified by the departnent in consultation with the departnent of fish
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and wldlife under RCW 75.20.050 by permt proviso, and the permt
shal | be subject to any future instreamfl| ows adopted or anended by the
depart nent.

(6) If any permttee who is party to a bindi ng agreenent di sagrees
wi th any determ nati ons nade by the departnent under this section, the
permttee my elect to initiate nonbinding nediation wth the
departnent to resolve a dispute. After nediation, if the dispute is
not resolved, the permttee nmay appeal any findings nade by the
departnment to the pollution control hearings board.

(7) This section does not waive any other requirenent of the |aw
related to the use of water

NEW SECTION. Sec. 5. A new section is added to chapter 90.03 RCW
to read as foll ows:

Not hing in this act, including decisions nmade under the authority
of this act, may inpair any existing water right.

~-- END ---
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