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SENATE BI LL 6092

State of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on
By Senators Fraser and Swecker

Read first tinme 04/02/1999. Referred to Committee on Environnenta
Quality & Water Resources.

AN ACT Relating to public water systens; anendi ng RCW 90. 03. 330;
reenacting and anmendi ng RCW43. 21B. 110; addi ng new sections to chapter
90. 03 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. In order to assist in the recovery of
sal nonid species that are listed or proposed for listing under the
federal endangered species act while maintaining the economc vitality
of the state of Washington, it is the intent of the legislature to
i nprove wat er resource managenent laws. The intent of this act is to:

(1) Provide clarity and certainty regarding the |egal status of
public water systemwater rights that docunment a conbination of water
t hat has been put to beneficial use and water that has not been put to
beneficial use. Clarity and certainty is necessary for purposes of
pl anni ng for water supply, |and use, watershed managenent, and growth
managenent ;

(2) Provide for the concurrent devel opment of public water system
inchoate water right permts and the restoration and protection of
instream flows in geographic areas with salnonid stocks |isted or
proposed for listing as threatened or endangered under the federa

p. 1 SB 6092



© 00 N O Ol WDN P

T e R e e N
© 0o ~NOoO o WDN PR O

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

endanger ed species act, or with salnonid stocks listed as critical or
depressed under the state sal non and steel head stock inventory;

(3) Encourage municipal water supply managenent to occur on a
regionally coordinated basis, where practicable, in a fashion that
bal ances the use of currently devel oped and future nunicipal water
resources with protection of the natural environnment and instream
resources, including fisheries. Regional integrated managenent areas
and regional water supply utilities are encouraged as an alternative
means to achi eve many of the objectives of this act. The objectives of
preserving and enhancing the natural environnment, including fishery
resources, and of providing reliable and efficient water supplies to
expandi ng popul ations, especially in urban areas, can be net in a
conpl ement ary manner through the use of regional integrated managenent
areas or by regional water supply utilities;

(4) Provide nore flexibility for the novenent of water from where
it is available to where it is needed and provide a nore certain future
muni ci pal water supply; and

(5) Pronote an increase in the conservation and efficient use of
wat er by public water systens.

Sec. 2. RCW90. 03.330 and 1987 ¢ 109 s 89 are each anended to read
as follows:

(1) Upon a showing satisfactory to the departnent that any
appropriation has been perfected in accordance with the provisions of
this chapter, it shall be the duty of the departnent to issue to the
applicant a certificate stating such facts in a form ((te—bhe))
prescribed by ((ht#)) the departnent, and such certificate shall
((t+hereupon)) be recorded with the departnment. Upon the request of a
public water system the departnent shall evaluate and issue if
appropriate, increnental certificates of water right, not nore than
once every six years, that reflect either instantaneous or annua
guantities of water, or both, perfected by actual beneficial use. The
beneficial use of water nust be denonstrated by punping or diversion
records, neter data, or other reasonable infornmation show ng the extent
of actual beneficial use of water. Any original water right
certificate i ssued, as provided by this chapter, shall be recorded with
the departnent and thereafter, at the expense of the party receiving
the ((sane)) certificate, be transmtted by the departnent
((transmtted)) to the county auditor of the county or counties where
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the distributing systemor any part thereof is |located((;—and)). The
certificate shall be recorded in the office of such county auditor, and
thereafter be transmtted to the ((ewrer—thereof)) certificate hol der.

(2) Certificates of water right held by public water systens that
docunent a conbi nation of water that has been put to beneficial use and
wat er that has never been put to beneficial use, that have depart nent
of health approval for the source associated with the right, and for
which the entity holding the certificate has constructed facilities in
place to use the water authorized by the water right, shall be
adm nistered in the foll ow ng manner:

(a) Any instantaneous or annual quantity of water that has been
perfected by actual beneficial use of water before the effective date
of this section shall remain a certificated right in good standing.

(b) Any instantaneous or annual quantity of water not perfected by
beneficial use before the effective date of this section wll be
reinstated as a water right pernmit within the meaning of this chapter
and the holder of the permt is authorized to continue devel opnent and
use of water under the permt. The reinstated permt shall be
adm ni stered by the departnent as an inchoate water right permt in
good standing, with a priority date as of the original application
subject to the requirenents of sections 4 and 5 of this act.

(3) For a permt held by a public water systemreinstated by this
section that has a departnent of health-approved nunber of connections
and for which the original water right application filing was for a
discrete nunber of connections, water use up to the departnent of
heal t h- approved nunber of connections as of the effective date of this
sectionis allowed withinthe existing water service area of the public
wat er system If the public water system does not have an existing
service area established under chapter 43.20 or 70.116 RCW the place
of use as authorized under the original certificate shall be the place
of use for water that is reinstated to permt status under this
section.

(4) For a permt held by a public water systemreinstated by this
section that has a departnent of health-approved nunber of equival ent
residential units and for which the original water right application
filing was made for a discrete nunber of connections, or for then-
current population and future requirenents of the nunicipality or
community, water service shall be allowed up to the nunber of
equi val ent residential units approved by the departnent of health as of
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the effective date of this section for the existing service area of the
public water system as established under chapter 43.20 or 70.116 RCW
Water service provided through interties nust conply wth RCW
90. 03. 383.

(5) For a permt held by a public water systemreinstated by this
section that has an unspecified nunber of connections in its departnent
of health-approved water system plan and for which the original
application filing was nmade for then-current population and future
requirenents of the nunicipality or comunity, water service shall be
allowed to satisfy the water requirenents of the existing service area
as established under chapter 43.20 or 70.116 RCW Wat er service
provided through interties nmust conply with RCW 90. 03. 383.

NEW SECTION. Sec. 3. (1) Any public water system asserting that
it holds a certificate of water right that docunents a conbination of
wat er put to beneficial use and water not yet put to beneficial use
shall provide evidence to the departnent denonstrating that the
criteria in RCW 90.03.330(2) are nmet such that a superseding
certificate and water right permt should be issued. A denpbnstration
of neeting the criteria of RCW 90.03.330 shall be through existing
pl anni ng prograns and processes of the departnent of health or ecol ogy
to the extent practicable. Al class A public water systens asserting
they hold a certificate of water right water that docunents a
conbi nation of water put to beneficial use and water not yet put to
beneficial use shall initially docunent conpliance with RCW 90. 03. 330
not less than two years and not nore than eight years from the
effective date of this section. All other public water systens
asserting they hold a certificate of water right water that docunents
a conbi nation of water put to beneficial use and water not yet put to
beneficial use shall initially docunment conpliance with RCW 90. 03. 330
not less than four years from the effective date of this section,
unl ess requested by the departnent to do so sooner. If the departnent,
upon reviewng a public water system plan or other applicable
i nformati on, determ nes that the systemhas an i nchoate water right as
provided in RCW 90.03.330, the departnent shall issue a superseding
certificate for the portion of the right that has been put to
beneficial use and shall issue a permt for the inchoate portion of the
water right that is reinstated to permt status. The permt shall have
a devel opnent schedule and be conditioned with the performance
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standards created by section 4 of this act. The devel opnent schedul e
shal |l be twenty years fromthe effective date of this section with the
option to extend if good cause is shown under RCW 90.03. 320, except
that the departnent may:

(a) Authorize a devel opnent schedul e | onger than twenty years, but
not nore than fifty years, if a planned need is denonstrated, and (i)
a wthdrawal facility with a hydraulic capacity beyond that needed for
twenty years was constructed, or (ii) debt service requirenents extend
for such a period;

(b) Authorize a devel opnment schedule of |less than twenty years if
the permttee, with reasonable diligence, can perfect the permt in a
shorter period of time; or

(c) Deny any time for further developnent iif there is no
denonstrat ed need for the water based on the water systempl an or ot her
appl i cabl e information.

(2) Upon any determ nation of nonconpliance with the performance
standards created by section 4 of this act, the permttee shall be
granted, by witten notice, a reasonable period of tine to conply. |If
the permttee receiving such a notification disagrees with the
departnent’s determ nati on of a reasonable tinme for conpliance, it may,
at its election, initiate nonbinding nediation with the departnent to
resolve the dispute. After nmediation, if the dispute is not resol ved,
the state shall issue an order to effect the performance standards.
The order is appeal able to the pollution control hearings board.

(3) At the end of the construction schedule authorized in the
permt, the permttee may request an extension of tine only as provided
i n RCW 90. 03. 320.

(4) The departnent shall process requests nmade under this section
generally in the order in which received.

NEW SECTION. Sec. 4. (1) Any permttee with a water right permt
rei nstated under RCW 90. 03. 330 nust neet the performance standards of
this section. Denonstration of conpliance wth performance standards
shall be through existing planning prograns and processes of the
departnment of health or ecology to the extent practicable. Al class
A public water systens asserting they hold a certificate of water right
wat er that docunents a conbination of water put to beneficial use and
wat er not yet put to beneficial use shall initially document conpliance
with RCW 90.03.330 not |less than two years and not nore than eight
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years fromthe effective date of this section. Al other public water

systens asserting they hold a certificate of water right water that

docunents a conbination of water put to beneficial use and water not

yet put to beneficial use shall initially document conpliance with RCW
90.03.330 not less than four years from the effective date of this

section, unless requested by the departnent to do so sooner. |If the
permttee conplies with the performance standards, it wll be in
conpliance with RCW90. 03. 320. The performance standards are:

(a) Evidence denonstrating a need for the water wthin the
devel opnent schedule specified by the permt consistent with demand
forecasts prepared in accordance with the demand forecasting nethods
specified by the departnents of ecol ogy and heal t h;

(b) Evidence that the water systenmis use of water is fully
consi stent with approved | ocal | and use planning within the constraints
of water availability and cost;

(c) Evidence that water use neets state conservation and water use
efficiency requirenents existing at the tinme the docunentation is
subm tt ed;

(d) Current information on how the utility's recent and proposed
beneficial use of water under the permit is consistent with state and
federal laws legally applicable to water use under the permt;

(e) Evidence of participation by the permttee, to the extent
practicabl e, i n watershed pl anni ng under chapter 90. 82 RCW coordi nated
wat er system pl anni ng under chapter 70.119 RCW or other coll aborative
wat er shed pl anning efforts, if initiated; and

(f) Evidence of participation in and inplenentation of agreenents
under section 5 of this act, as required.

(2) For the performance standards in subsection (1) of this
section, the departnent of health is responsible for ensuring
conpliance with subsection (1)(a) through (c) of this section and the
departnment of ecology is responsible for ensuring conpliance wth
subsection (1)(d) through (f) of this section when conpliance with the
performance standards is identified in a water system plan. If no
wat er systemplan is required, the departnent of ecol ogy i s responsible
for ensuring conpliance with all performance standards.

NEWSECTION. Sec. 5. (1) Were the source of water authorized for
di version under a permt reinstated by section 3 of this act is either
a surface water source or a ground water source that is interconnected
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with a surface water body that provides habitat for salnon or trout
popul ations |isted or proposed for |isting under the federal endangered
speci es act or determ ned by the departnent of fish and wildlife to be
depressed or critical, and where water can be used to protect and
restore streanflows that are needed by such species and stocks, the
public water systemshall enter into and i nplenent a bindi ng agreenent
with the departnents of ecology and fish and wildlife to specify how
inchoate water is developed concurrently with the restoration and
protection of streanflow necessary for the recovery of such fish
speci es.

(2) In developing binding agreenments with permttees under this
section, the departnents of fish and wldlife and ecol ogy shall give
priority to water systens having nore than one thousand service
connecti ons. Agreenments with water systens having fewer than one
t housand servi ce connections shall be a priority, if the system s water
source is identified as a priority by the departnent of fish and
wldlife in consultation with other concerned state agencies. Public
water systens are encouraged to join together for purposes of
concl udi ng agreenents under this section and to do so on a wat ershed or
mul ti watershed basis to pronote the recovery of fish stocks and
efficient delivery of public water supply.

(3) The purpose of the binding agreenent is to identify and nake
mut ual conmtments to

(a) Take immedi ate actions to arrest the further decline in fish
st ocks;

(b) Establish, protect, and restore an instream flow that is
sufficient to restore and maintain properly functioning habitat
conditions to support a harvestable supply of fish. Any instreamfl| ows
that are established in connection with a binding agreenent for a water
resource inventory area, as defined by chapter 173-500 WAC, overl ayi ng
the sane geographic areas that received a grant from the departnent
under chapter 90.82 RCWshall be interi munless and until such pl anni ng
for instreamflow, if applicable, is conplete under chapter 90.82 RCW
Interiminstreamfl ows established shall be conservative with regard to
preserving i nstreamval ues. Before establishing an instreamfl ow under
this section, the departnent shall engage in governnent-to-gover nnent
consultation with affected tri bes regarding the setting of such fl ows;

(c) Define a strategy to restore streanflows to the established
i nstream f | ow,
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(d) Establish benchmarks or mlestones that can be used to
obj ectively neasure the success in the recovery and mai nt enance of the
listed sal nonid stocks; and

(e) Establish provisions for an adaptive managenent approach to
nodi fy the binding agreement to effect its goal.

(4) If a binding agreenent is not developed and signed by the
departnents of ecology and fish and wildlife and the permttee within
two years of the effective date of this section, the permttee’ s use of
water fromthe effective date of this section under the permt shall be
subj ect to applicable source instreamflows created by rule existing as
of the effective date of this section. If instreamflows have not been
established by rule or the rule’s instream flow is insufficient, an
instreamfl owshall be specified by the departnent in consultation with
the departnment of fish and wldlife under RCW 75.20.050 by permt
provi so, and the permt shall be subject to any future instreamfl ows
adopt ed or anended by the departnent.

(5 Wthin four years of the effective date of this section and
every three years thereafter, the departnent, in consultation with the
departnent of fish and wildlife, shall reviewthe bindi ng agreenent and
its inplenentation to determne its effectiveness in contributing to
the recovery and mai nt enance of the listed sal nonid stocks. The review
shall also assess the actions of all parties to inplenment the
agreenent. |If the departnent of ecol ogy determ nes by witten findings
that a permttee who is party to the binding agreenent has failed to
abi de by the agreenent, it shall condition the use of water under the
permt, fromthe effective date of this section, to applicable instream
flows created by rule existing as of the effective date of this
section. |If instreamflows have not been established by rule or the
rule’s instream flow is insufficient, an instream flow shall be
specified by the departnent in consultation with the departnent of fish
and wldlife under RCW 75.20.050 by permt proviso, and the permt
shal | be subject to any future instreamfl| ows adopted or anended by the
depart nent.

(6) If any permttee who is party to a bindi ng agreenent di sagrees
wi th any determ nati ons nade by the departnent under this section, the
permttee my elect to initiate nonbinding nediation wth the
departnent to resolve a dispute. After nediation, if the dispute is
not resolved, the permttee nmay appeal any findings nade by the
departnment to the pollution control hearings board.

SB 6092 p. 8
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(7) This section does not waive any other requirenent of the |aw
related to the use of water

NEW SECTION. Sec. 6. In order to neet the objectives of sections
7 through 11 and 13 through 15 of this act, any two or nore public
wat er purveyors, including purveyors of reclained water, and federally
recogni zed tribes, may petition the departnment for designation of, and
approval of a regional integrated water supply managenent agreenent for
a specific geographic area. Counties may, at their option, participate
Wi thin the scope of their existing authority and responsibility in the
devel opment of regional integrated water supply nmanagenent agreenents
for areas within their jurisdiction, and may be signatories to the

agreenent . The departnment shall coordinate its review of such a
petition with the departnents of health, community, trade, and economnic
devel opnment, and fish and wildlife, and shall, if necessary, enter into

such agreenents with those agencies as are necessary to carry out the
purposes of sections 7 through 11 and 13 through 15 of this act
Approval and inplementation of a regional integrated water supply
managenent agreenent, under the procedures in section 10 of this act
shall be in place of the following provisions of this act, where
applicable: (1) The authorized devel opnent schedul e for i nchoate water
right permts under section 3 of this act; (2) the perfornance
standards for the devel opnment of inchoate water right permts under
section 4 of this act; (3) the binding agreenent for devel opnent of
inchoate water right permts under section 5 of this act; and (4) the
requi renents for the novenent of inchoate water right permts under
section 15 of this act.

NEW SECTI ON. Sec. 7. A regional integrated water supply
managenent agreenent shall constitute an interlocal agreenment subject
to chapter 39.34 RCW At least one of the participants to the
agreenent nust be a public agency eligible to enter into an interl ocal
agreenent under chapter 39.34 RCW In order for any other person or
entity to becone a participant in the regional integrated water supply
managenent agreenent, that person nust contract with the public agency
eligible toenter into an interlocal agreenent under chapter 39.34 RCW
The regional integrated water supply managenent agreenent shal
identify and make nutual commtnents to address the foll ow ng:

p. 9 SB 6092
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(1) An inplenmentation programthat provides for i medi ate and | ong-
term actions to protect and enhance instream flows, on both mainstem
rivers and tributaries that are affected by water supply w thdrawal s or
suitable for supplenentation by the participants in the agreenent.
This program shall be in the context of an adaptive nmanagenent
framework that is designed to achi eve the goal s of a harvestabl e supply
of fish and grow h managenent objectives;

(2) Assurances of the signatories’ participation in, support of,
and assistance to the departnent in its devel opnment of, a tinely and
scientifically relevant assessnment of the instream flow needs for
aquatic habitat for anadromous fish within the water resource i nventory
areas affected by the regional integrated water supply nmanagenent
agreenent. For purposes of this subsection, "tinely" neans no |ater
than six years follow ng the departnent’s approval of the agreenent or
an earlier tinme in the discretion of the departnment. The depart nment
shall use the assessnent, and other relevant information, in
consultation with the department of fish and wildlife and affected
tribes, to establish instream flow requirenents throughout the water
resource inventory areas affected by the regional integrated water
suppl y managenent agreenent. The agreenent shall specify howthe costs
of the assessnment woul d be divided anong the signatories, the affected
counties, the state, and other parties. The departnment may approve
actions under regional integrated water supply managenent agreenents
based on provisional flow regime commtnents during the tinme period
whi | e the work of assessi ng and establishing instreamflowrequirenents
i s being acconplished. Provisional instreamflows shall be established
that are conservative with regard to preserving i nstreamval ues. These
actions may i nvol ve using a quantity of inchoate water in the long term
where consistent wwth commtnents contained in the regional integrated
wat er supply managenent agreenent. These actions do not relieve the
parties to the agreenent from their burden to address instream fl ow
requi renents established subsequent to the assessnent;

(3) Establishnment of applicable water use and conservation
standards consistent wth state standards adopted by rule for the
participating agencies and provisions for effective nonitoring and
enf orcenment thereof;

(4) Inclusion of reclained water, as part of the overall resource
strategy, where both physically and econom cally feasible, including

SB 6092 p. 10
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envi ronnent al consi derations, withinthe nanagenent area, as determ ned
by applicable state law, or otherwise in the absence of state |aw,

(5 Water supply interties involving the participating utilities
and any needed applications for change to water rights;

(6) Duration of the agreenent, as well as provisions for extension,
and procedures for anendnent of the agreenent and area designation to
conformto |l ater changes in water service areas and planning el enents
requi red under chapter 36.70A RCW to provisions of watershed plans
adopt ed under chapter 90.82 RCW or simlar collaborative watershed
pl anning processes, and to the addition of other agencies as
participants to the agreenent after its initial date of designation and
approval ;

(7) Strategies for acconplishing the actions proposed in the
agreenent, including roles, responsibilities, schedules, benchmarks,
obj ective neasurenents, and nonitoring;

(8) Procedures for (a) periodic joint review by the participants,
counties, and the state, working jointly for a consolidated review by
the departnents of ecology, health, and fish and wldlife, and
community, trade, and econom c devel opnment at no greater than six-year
intervals, to determ ne whether any nodifications are necessary to
acconplish the original purposes and objectives of the agreenent; (b)
recertification of consistency with applicable provisions of chapter
36. 70A RCW as necessary to achieve continued progress toward the
pur poses and objectives of the agreenent; and (c) dispute resolution
between the participating parties and the state concerning such
nodi fi cati ons;

(9) Assurances that participants to the agreenent have the
requi site authority, ability, and conmtnment to acconplish the actions
and achieve the objectives of the managenent agreenent, including a
description of general financing strategies, including anticipated
state or federal funding. Such assurances may include establishnent of
a wat er master under RCW90. 03. 070 or streampatrol under chapter 90.08
RCW where appropriate; and

(10) Procedures and requirenents to be foll owed upon w t hdrawal of
a participant or upon termnation of the agreenent to ensure that
obj ectives and acconplishnents in neeting the needs of people and fish
are protected.

p. 11 SB 6092
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NEW SECTI ON. Sec. 8. Upon conpletion of preparation of an
agreenent that docunents conpliance with the requirenents of section 7
of this act, participants may petition for the establishnent of a
regi onal integrated water supply managenent area. Such petitions shal
i ncl ude the foll ow ng:

(1) Evidence of consistency, and assurances of conpliance, wth
land use and utility service provisions of conprehensive plans and
devel opnent regul ati ons, adopted under chapter 36.70A RCW of those
counties, cities, and towns |ocated, in whole or in part, within the
managenent area. Such evidence shall include a certification fromeach
county and city pl anni ng under chapter 36. 70A RCWand | ocated partially
or wholly wthin the proposed regional integrated water supply
managenent area that the proposed regional integrated water supply
managenent agreenent assures water supply consistent wth all
conpr ehensi ve pl anni ng policies and devel opnent regul ations related to
| and use, utility service, and growth targets adopted by that county or
city under chapter 36. 70A RCW

(2) Evidence of consistency with existing approved pl ans, including
water system plans or coordinated water system plans, and
identification of proposed changes to such plans necessary to conform
themto provisions of the agreenent;

(3) ldentification of existing docunents or portions thereof on
whi ch the participants propose to rely, including flow agreenments in
habi tat conservation plans, hydropower facility |icensing agreenents,
or other simlar docunents devel oped to respond to species |isted under
the federal endangered species act; and

(4) A description of activities undertaken by the participants to
consult with affected parties, including tribes wth adjudicated
fishing rights or reservation | ands | ocated wi t hin the nmanagenent ar ea,
and county governnments that elect not to participate in the agreenent.

NEWSECTION. Sec. 9. Concurrently with its approval of a regional
integrated water supply managenent agreenment under the process
described in section 10 of this act, the departnent shall nmake
deci sions and issue appropriate docunentation as necessary to change
water right clainms, permts, and certificates of the participating
utilities to conbine the service areas of the participating utilities,
as identified in water system plans approved under chapter 43.20 RCW
and if otherwise required in coordinated water system plans adopted
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under chapter 70.116 RCW as the authorized place of water use, and to
establish a schedul e or schedules for the perfection of inchoate water
rights consistent with the scope of the agreenent.

NEW SECTI ON. Sec. 10. The procedures for designation of a
regi onal integrated water managenent area and approval of a managenent
agreenent shall be as foll ows:

(1) Upon receipt of a petition, the departnment shall notify all
affected state agencies and tribes and shall instruct the petitioners
to publish notice thereof in a formand within a tinme prescribed by the
departnment in a newspaper of general circulation published in the
county or counties to be included in the proposed regional integrated
wat er supply managenent area, and in such other newspapers as the
departnment may direct, once a week for two consecutive weeks. The
public comrent period shall run for ninety days follow ng the second
publication date. |In addition, the departnment may use other neans it
deens appropriate to obtain comment fromthe general public and persons
that nay have particular interest in the terns of the petition.

(2) After the close of the public comment period, the departnent
shall consult wth all affected state agencies, including the
departnents of health, community, trade, and econom c devel opnent, and
fish and wildlife, and it shall invite consultation with any tribe with
adj udicated fishing rights or reservation land located wthin the
managenent area. |In addition, the departnent shall invite consultation
with any county, city, or town not a participant to the agreenent,
| ocated whol Iy or partially within the managenent area, for purposes of
determning conpliance of the agreenent with plans adopted under
chapters 36. 70A, 43.20, 90.82, and 70.116 RCW If it determ nes that
the petition and associated agreenents adequately satisfy the
requi renents of sections 7 through 12 and 13 through 15 of this act,
and that no existing water rights will be inpaired thereby, it shal
approve the petition, if the departnents of health and fish and
wildlife concur.

(3) The departnent’s decision to approve or disapprove a petition
shall be appealable to the pollution control hearings board within
thirty days of its decision

NEW SECTI ON. Sec. 11. A water supply utility that is not a
participant to a regional integrated water supply managenent agreenent,
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but that has a service area located wholly or partially within the
boundari es of a managenent area, may continue to provide water to its
service area, consistent with an approved water systemplan, the terns
of sections 7 through 11 and 13 through 15 of this act, and any other
appl i cabl e federal or state | aw.

Sec. 12. RCW43.21B.110 and 1998 c 262 s 18, 1998 c 156 s 8, and
1998 ¢ 36 s 22 are each reenacted and anended to read as foll ows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, and the air pollution control
boards or authorities as established pursuant to chapter 70.94 RCW or
| ocal health departnents:

(a) Cvil penalties inposed pursuant to RCW18.104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.48. 144, 90.56. 310, and
90. 56. 330.

(b) Orders issued pursuant to RCW 18.104.043, 18.104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90. 14. 130, 90.48.120, and 90. 56. 330.

(c) The issuance, nodification, or termnation of any permt,
certificate, or license by the departnment or any air authority in the
exercise of its jurisdiction, including the issuance or term nation of
a waste disposal permt, the denial of an application for a waste
di sposal permt, the nodification of the conditions or the terns of a
wast e di sposal permt, or a decision to approve or deny an application
for a solid waste permt exenption under RCW 70. 95. 300.

(d) Decisions of l|local health departnments regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(e) Decisions of |local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Decisions of the departnent regardi ng waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54.820, and deci sions of the
departnment regardi ng waste-derived soil anendnments under RCW70. 95. 205.

(g) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient nmanagenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a
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particular dairy farm and failure to adhere to the plan review and
approval tinelines in RCW90. 64. 026.

(h) Any other decision by the departnent or an air authority which
pursuant to |law nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW

(1) Approval or denial of a regional integrated water supply
managenent agreenent under chapter 90. 03 RCW

(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW

(b) Hearings conducted by the departnment pursuant to RCW70. 94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.

(c) Proceedings by the departnent rel ating to general adjudications
of water rights pursuant to chapter 90.03 or 90.44 RCW

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(3) Review of rules ((and—+egulatioens)) adopted by the hearings
board shall be subject to review in accordance with the provisions of
the Adm nistrative Procedure Act, chapter 34.05 RCW

NEW _SECTI ON. Sec. 13. A regional integrated water supply
managenent agreenent shall not supersede provisions of:

(1) A bhabitat conservation plan; safe harbor agreenent; or
conservation agreenent approved under the federal endangered species
act; or

(2) A federal hydropower |icense dealing with instream flows or
habi tat conservation

NEW SECTION. Sec. 14. (1) In order to neet the objectives of
sections 7 through 11 and 13 through 15 of this act, any public water
system with a service area, as specified in a water system plan
approved under chapter 43.20 RCWor in coordinated water system plan
adopt ed under chapter 70.116 RCW that constitutes all or a significant
portion of one or nore counties, and that is governed by a board of
directors or comm ssioners elected fromthe general popul ation of the
area served by the system and that is a certified satellite managenent
agency under RCW70. 116. 134 may petition the departnent for designation
of, and approval as a regional water supply utility. The departnent
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shall coordinate its review of such a petition with the counties with
| and use jurisdictioninthe petitioner’s service area, the departnents
of health, community, trade, and econom c devel opnent, and fish and
wildlife.

(2) Designation of and approval as a regional water supply utility
shall be acconplished through an interlocal agreenent under chapter
39.34 RCW between the departnment and the petitioning public water
system The interlocal agreenment shall delineate the purpose and
obligations of regional water supply utility. The departnent’s
approval of any regional water supply utility shall be the sanme as
provided in the petition as to form and approval of a regional
i nt egrat ed managenent area.

(3) The departnment may approve applications for change of water
right or inchoate water right permt under this chapter held by any
entity, when that entity’s operation and managenent of public water
supply is to be taken over by a regional water supply utility and the
water right held by that entity will be used by the regional water
supply utility if each individual inchoate water right or permt for
diversion or withdrawal is limted to two hundred fifty gallons per
m nut e instantaneous volune and two hundred fifty acre-feet per year
annual quantity or | ess and the regional water supply utility proposes
to mtigate for any inpacts potentially created by changes to the
right. Certificates or permts may be nodified at the request of the
regional water supply utility to fall within this limtation

(4) Any water resource mtigation undertaken by the regi onal water
supply utility shall be nmaintained and effective for the duration of
the water right. Mtigation measures are subject to evaluation
regarding their effectiveness on an annual basis and may be nodified,
as necessary, by joint agreenent between the departnent and the
regi onal water supply utility to maintain a standard of no new i npact
fromthe change or anendnent.

NEW SECTI ON. Sec. 15. The departnent shall approve an application
for change that proposes to change or transfer an inchoate water right
permt fromone public water systemto another or to expand the place
of use of an existing public water system if in addition to the
requi renments of RCW 90. 03. 380:

(1) The proposed change will authorize the use of water consistent
with a state-approved water system plan under chapter 43.20 RCWor a
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regi onal integrated water supply managenent agreenent under section 10
of this act, and any approved conprehensive plan under chapter 36.70A
or 36.70 RCW or in the absence of such a plan, an approved plan under
chapter 35.63 RCW The departnent shall review water right issues
concurrently wth departnment of health review of the associated water
system pl an descri bing any proposed transfer of water. Any transfer of
nmore than two mllion gallons of water per day across a water resource
inventory area boundary must be consistent with an approved wat ershed
pl an under chapter 90.82 RCW coordinated water system plan under
chapter 70.116 RCW regional integrated water supply nmanagenent
agreenent approved under section 10 of this act, or asimlar plan. In
t he absence of such a plan, the departnent shall secure the approval of
all counties affected by the transfer before approval of the change;

(2) The public water system has inplenented water conservation
measures so that its water use neets or exceeds state performance
standards. For transfers of water by intertie, the receiving public
wat er systemni s conservati on performance nust be equi val ent to or exceed
t he sendi ng systenis perfornmance; and

(3)(a) The use of water is subject toinstreamflows to protect the
quality of the natural environnment as provided in RCW90.54.020(3)(a)
or 75.20.050 and a contributionto flowrestoration is nmade as provi ded
under (b) of this subsection. The departnment shall condition the use
of water with any instream flow proviso on the water right permt
proposed for change or any applicable instream flows contained in an

adopted rule, wunless the departnent, in consultation wth the
departnment of fish and wldlife, determnes that the applicable
instream flow is not sufficient. Interim instream flows shall be

established that are conservative with regard to preserving instream
values. Any interiminstreamflow placed as a proviso on an approved
change under this section is effective until permanent instreamflows
are devel oped under a watershed planning program under chapter 90.82
RCW or in the absence of such a program by the departnent under
chapters 90.22 and 90.54 RCW Before establishing an instream flow
under this section, the departnent shall engage in governnent-to-
government consultation wth affected tribes regarding the setting of
such fl ows.

(b) I'n addition to the provisions of (a) of this subsection, in
areas where adopted m nimuminstreamfl ows have not been net in eight
of the nost recent ten years, the departnment shall require the
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applicant to provide a contribution to assist in the restoration of
aquatic ecosystens in the affected watershed or wat ersheds equal to ten
percent of the volunme or value of the unused water to be transferred.
The contribution can be a transfer of water to the state trust water
rights programor, at the applicant’s discretion, a one-tine nonetary
contribution. For a nonetary contribution, the applicant proposing the
transfer shall remt to the state treasurer a paynent based on the
val ue of the water as determ ned by a |icensed i ndependent real estate
apprai ser selected by agreenent of the departnent and the applicant.
The cost of the appraisal shall be borne by the applicant. Any funds
conveyed to the state under this section shall be deposited in the
state streanflow restoration account established in chapter ..., Laws
of 1999 (Senate Bill No. 5289). |If Senate Bill No. 5289 is not enacted
by July 1, 1999, such funds shall be deposited to the state recl amati on
revol ving account and used solely for the acquisition of water rights

for streanflow restoration in transactions with willing |essors and
sellers.
NEW SECTI ON. Sec. 16. Not hing under this act, including

deci si ons made under the authority of this act, may inpair any existing
wat er right.

NEW SECTION..  Sec. 17. Sections 3 through 11 and 13 through 16 of
this act are each added to chapter 90.03 RCW

~-- END ---
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