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S-3295.1

SENATE BI LL 6120

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on

By Senators Fairley, Prentice, Costa, Brown, Kohl-Wlles, Jacobsen
Patterson, Gardner, Kline and Spanel

Read first time 01/10/2000. Referred to Committee on Labor & Workforce
Devel opnent .

AN ACT Relating to mandatory overtinme; adding new sections to
chapter 49.46 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. The legislature finds that workers are often
required to work | ong days and even | onger weeks. These practices hurt
working famlies, nmake affordable child care difficult to find, and
lead to higher stress levels and industrial injury and occupationa
di sease rates. These practices limt enploynment opportunities to a
smal | er nunber of workers rather than extend enpl oynent opportunities
to a larger nunber of workers. Thus, it is the intent of the
| egi sl ature that workers not be required to work overtine.

NEW SECTI O\ Sec. 2. (1) Except as otherwise provided in this
section, no enployer may require an enployee to work: (a) More than
ei ght hours in any work day; or (b) nore than forty hours in any work
week. An enployee is not prohibited fromvoluntarily agreeing to work
nore than eight hours in any work day or nore than forty hours in any
wor k week, subject to the requirenents of RCW 49. 46. 130.
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(2) Notw thstandi ng subsection (1) of this section, an enpl oyee may
be required to work up to ten hours in a work day if the enployer’s
wor k week is based on four ten-hour days in a work week. An enpl oyee
is not prohibited fromvoluntarily agreeing to work nore than ten hours
in any work day, subject to the requirenments of RCW 49. 46. 130.

(3)(a) Notw thstandi ng subsection (1) of this section, an enpl oyee
may be required to work part of the next succeeding work shift
followng the work shift conpleted by the enployee if:

(1) The work is required because of an wunanticipated event,
i ncluding, but not limted to, enployee illness or enmergency repair of
production equi pnent, but not including a need to increase production
to nmeet an increase in market denmand, and the unantici pated event has
or may halt a continuous production operation;

(1i)(A) In good faith, the enployer has exhausted reasonable
attenpts to obtain voluntary work during the succeeding shift; or

(B) The enployee has critical skills and expertise that are
required for the work; and

(ii1) As requested by the enployee, the enployer has assisted the
enpl oyee to acquire safe transportation to his or her residence
followng the succeeding shift, and has assisted the enployee to
address child care or other fam |y obligations successfully. At the
time of requiring the enployee to work part of the next succeeding
shift, the enployer shall inform the enployee of the enployer’s
obligation under this subsection.

(b) This subsection may not permt an enployer to require any
enpl oyee to work nore than twel ve consecutive hours, or to work during
nmore than two consecutive work shifts, or to require, in any cal endar
nmont h, nore than sixteen hours beyond the hours of work that may be
requi red under subsection (1) of this section.

(c) For the purposes of this subsection:

(1) "Continuous production operation" nmeans a workplace that
routi nely operates twenty-four hours a day in the follow ng i ndustries:
(A) Primary netal processing, in an industry assigned the major group
standard i ndustrial classification code "33" by the enpl oynent security
departnent; or (B) paper and allied products, in an industry assigned
the major group standard industrial classification code "26" by the
enpl oynment security departnent.

(1i) "Standard industrial classification code" neans the code
identified in RCW50.29.025(6)(c).
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(4)(a) An enployer may petition the departnent for a variance from
the requirenents of subsection (1) of this section if at |east eighty
percent of the enployer’s enployees in the affected work unit or, if
the enpl oyees are represented by an excl usi ve  bargaining
representative, in the affected bargaining unit vote by secret ball ot
to approve a witten proposal for regularly schedul ed hours of work of
nore than eight hours in a work day or of nore than forty hours in a
wor k week. The agreenent may not permt the enployer to require any
enpl oyee to work nore than twelve hours in a work day or nore than an
average of forty-two hours per work week in four consecutive work
weeks.

(b) (i) The departnment shall adopt rules providing for the el ection
procedures and docunentation required to apply for a variance under
this subsection. The rules shall include provisions that require
enpl oyee approval of the variance no | ess than annually, and that make
supervisors ineligible to vote.

(1i) For the purposes of this subsection, "supervisor" neans any
enpl oyee having authority, in the interest of the enployer, to hire,
transfer, suspend, lay off, recall, pronote, discharge, assign, reward,
or discipline other enployees, or responsibly to direct them or to
adj ust their grievances, or effectively to recomend such action, if in
connection with the foregoi ng the exercise of such authority is not of
a mnerely routine or clerical nature, but requires the use of
i ndependent judgnent.

(c) Nothing in this subsection limts the application of RCW
49. 46. 130 to the enpl oyees covered by a vari ance under this subsection.

(5) This section does not apply to:

(a) An individual exenpt under: RCWA49.46.010(5) (a) through (n),
except that enployees of the state |legislature are not exenpt unless
enployed in a bona fide executive, admnistrative, or professiona
capacity; or RCWA49.46.130(2) (a) through (e) and (g) through (i);

(b) Energency work necessary for the public health and safety,
ot herwi se prohi bited by subsection (1) of this section, perfornmed by an
enpl oyee of a public or private electric, gas, fuel oil, sewer, or
water utility conmpany, if the utility has exhausted reasonable efforts
to have the work perforned voluntarily by other enpl oyees;

(c)(i) Work perforned:

(A In an industry processing perishable agricultural or
horticultural commodities, or perishable freshwater or saltwater fish
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or shellfish or their products when the occurrence of seasonal factors
that are customary to the industry, as determ ned by departnent rule,
could result inloss or deterioration of the product because of failure
to conplete the work in a tinely manner; or

(B) For an enployer when at |east seventy-five percent of the
enpl oyer’ s busi ness i s suppl yi ng essenti al goods for the production and
di stribution of perishable agricultural or horticultural comodities,
or perishable freshwater or saltwater fish or shellfish or their
products to an industry under (c)(i)(A) of this subsection, but only
during the seasonal tinme periods applicable to the industry under
(c)(i)(A) of this subsection. An enpl oyer who does not neet the
requi renments of (c)(i)(B) of this subsection based on the total
production of the enployer’s business may apply with the departnent for
an exenption for a particular workplace when the production at that
wor kpl ace nmeets the requirenments of (c)(i)(B) of this subsection.

(1i) This subsection may not permt an enployer to require any
enpl oyee to work nore than twel ve consecutive hours, or to require any
enpl oyee to work, in any calendar nonth, nore than thirty-six hours
beyond the hours of work that may be required under subsection (1) of
this section;

(d) An individual enployed in fire protection or |aw enforcenent
activities; or

(e) Wrk perfornmed in energency situations that endanger public
health and safety, including, but not limted to, fires, natural
di sasters, civil disorders, utility interruptions, energency nedi cal
services regul ated under chapter 18.73 RCW services required by the
armed forces of the United States, including work perfornmed under a
contract with the United States departnment of defense when the work is
necessary because of the declaration of a national emergency, or other
situations determ ned by the departnent to be energenci es endangeri ng
public health and safety.

No exenption under this section may be deened to provide an
exenpti on under RCW 49. 46. 130.

NEW SECTI ON. Sec. 3. (1) No enployer may discharge or in any
manner di scrim nate agai nst an enpl oyee because t he enpl oyee exerci ses
any of the rights provided in section 2 of this act, including the
right to vote under section 2(4) of this act.
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(2) Any enpl oyee who believes that he or she has been di scharged or
otherwise discrimnated against in violation of this section may,
Wi thin one year after such violation occurs, file a conplaint with the
director alleging such discrimnation. Upon recei pt of a conplaint,
the director shall cause an investigation to be nmade as the director
deens appropri ate. |f, after investigation, the director determ nes
that the provisions of this section have been violated, the director
may bring an action in superior court of the county in which the
violation is alleged to have occurred against the person or persons
alleged to have violated the provisions of this section. If the
director declines to investigate a conplaint of discrimnation under
the provisions of this section, or declines to institute |egal action
follow ng an investigation, the enployee nmay institute the action on
his or her own behalf after receiving notice of the director’s deci sion
to not investigate or not initiate |legal action on the case. |In any
action under this section, the superior court shall have jurisdiction,
for cause shown, to restrain violations of subsection (1) of this
section and to order all appropriate relief including rehiring or
reinstatenment of the enployee to his or her fornmer position with back
pay.

(3) Wthin ninety days of the receipt of the conplaint filed under
this section, the director shall notify the conplainant of the
determ nation under subsection (2) of this section

NEW SECTI ON. Sec. 4. | f enpl oyees are covered by an unexpired
col l ective bargai ning agreenent containing terns that conflict with
section 2 of this act, and the agreenent expires on or after the
effective date of this act, section 2 of this act shall apply to these
enpl oyees on the first day followng expiration of the collective
bar gai ni ng agreenent.

NEW SECTI ON. Sec. 5. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.
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1 NEW SECTION. Sec. 6. Sections 2 through 4 of this act are each
2 added to chapter 49.46 RCW

~-- END ---

SB 6120 p. 6



