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ENGROSSED SUBSTI TUTE SENATE BI LL 6212

St ate of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on

By Senate Comm ttee on Transportation (originally sponsored by Senators
T. Shel don, Haugen and Cke)

Read first tinme 02/08/2000.

AN ACT Rel ating to passenger-only ferries; anmendi ng RCW81. 84. 010,
81.84. 060, and 47.60.120; adding new sections to chapter 81.104 RCW
adding a new chapter to Title 81 RCW creating new sections; and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW_ SECTI ON. Sec. 1. The operation of passenger-only ferries
wWithin the state is a matter of public interest. |1f the departnent of
transportation discontinues its operations on passenger-only ferry
crossi ngs, or decides not to pursue passenger-only ferry crossings that
have been previously budgeted and approved by the transportation
comm ssion, the public interest requires that persons and entities
other than the departnent be allowed the opportunity to operate
passenger-only ferry service on those crossings. The |ease of
passenger-only ferries and facilities fromthe departnment, or provision
of noney, equipnment, or materials, or the provision of equipnent,
materials, services, or facilities at bel ow market value by a public
entity, to allow an entity to operate passenger-only ferry service is
for the benefit of the public to ensure adequate passenger-only ferry
servi ce al ong passenger-only ferry crossings.
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NEW SECTION. Sec. 2. As used in this chapter:

(1) "Conm ssion"” nmeans the Washington utilities and transportation
conmi ssi on.

(2) "Department"” neans t he Washi ngt on departnent of transportation.

(3) "Passenger-only ferry" means any vessel operating for the
public use for hire over a regular route between fixed termni,

excl udi ng:

(a) Auto ferries;

(b) Charter service, as defined in RCW 81. 84. 005;

(c) Excursion service, as defined in RCW81. 84. 005;

(d) Common carrier ferries, defined as vessels primarily engaged in
transporting frei ght other than vehicles, whose gross earnings fromthe
transportati on of passengers are not nore than ten percent of the total
gross earnings of the vessel;

(e) Launch service, defined as the transportation of either
passengers, or freight, or both, to or from a vessel underway, at
anchor, or at a dock; and

(f) Al vessels or services described in RCW81. 84. 007.

(4) "Passenger-only ferry operator” includes, but is not limted
to, a nonprofit corporation, public-private partnership, transit
agency, nunicipality, private entity, person, or any conbination of
t hem

(5 "Public participation”™ includes the provision of noney,
equi pnent, or materials, or the provision of equipnent, mterials
services, or facilities at bel ownmarket value by a public entity.

NEW SECTION. Sec. 3. (1) Al applications to operate passenger-
only ferry service upon the waters of this state, including rivers,
| akes, and Puget Sound are subject to the provisions of this chapter.
Any public entities, nonprofit corporation, public-private partnership,
transit agency, nunicipality, private entity, person, or any
conbination of them may apply to the commssion for a permt to
oper ate passenger-only ferry service.

(2) Applicants who filed an application under chapter 81.84 RCW
before February 1, 2000, will have the first option for a passenger-
only ferry permt under this chapter for the ferry crossing applied for
in chapter 81.84 RCW

(3) The conm ssion may, upon witten application, and upon notice
and hearing, grant a passenger-only ferry permt to operate service at
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a passenger-only ferry «crossing that was discontinued by the
departnment, or at any other ferry crossing upon the waters of this
state, including rivers, |akes, and Puget Sound. The comm ssion shal
act on an application for a passenger-only ferry permt within ninety
days after the conclusion of the hearing. A passenger-only ferry
permt is effective for an initial period of five years. The
conmi ssion nmay revoke or cancel the permt on its own notion if the
passenger-only ferry permt holder has not initiated service within one
year after the comm ssion grants the permt. The comm ssion may renew
passenger-only ferry permts for periods of three years, subject to
conpliance with all rules, and provision of adequate service.

(4)(a) In deciding whether to grant a passenger-only ferry permt
t he comm ssion shall consider, at a m ninum

(i) The applicant’s ability to initiate service within one year;

(i1) The adequacy of service to the comunity;

(1i1) The effect of the applicant’s proposed service on operation
of auto ferry service by the departnent; and

(tv) The effect of the applicant’s proposed service on
transportati on congestion mtigation.

(b) When determ ni ng whet her an applicant caninitiate service, the
commi ssion shall consider, at a m ninum whether the applicant:

(1) Has sufficient financial resources, which may include public
partici pation;

(11) Has sufficient experience and knowl edge of ferry operations;

(ti1) Has nmade or is making arrangenents for parking, docking
vessel s, and coordination of ground transportation; and

(tv) Has identified or nmet any |ocal governnent |and use or
envi ronnent al requirenents.

(c) Wien determ ning whether an applicant will provide adequate
service to the comunity, the comm ssion shall consider, at a m ni num

(i) How the proposed service conpares to that previously provided
by the departnment along the crossing, if applicable;

(1i1) Whether the applicant has coordinated its service wth ground
transportation; and

(ii1) The nunmber of runs the applicant proposes to operate.

(5) The comm ssion may grant only one passenger-only ferry permt
for operation at a particular ferry crossing for a given tine period.
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(6) The departnent shall designate an enpl oyee with know edge of
ferry operations as a technical advisor to assist the conmssion in
i npl enmenting this chapter.

NEW SECTION. Sec. 4. (1) The departnent shall imrediately notify
the comm ssion when it becones apparent that the departnent wll
di sconti nue one or nore passenger-only ferry crossings or that it has
deci ded not to pursue one or nore passenger-only ferry crossings that
had been previously budgeted and approved by the transportation
commi ssion. The conm ssion shall conpile a mailing list of interested
persons that includes, at a mninum Al certificated cormmercial ferry
operators; all conmon carrier vessel operators; all affected counties,
muni cipalities, public transportation benefit areas, netropolitan
muni ci pal corporations, and regional transit authorities; and all other
per sons who have notified the commssioninwiting that they desire to
be on the mailing |ist.

(2) The comm ssion shall notify all persons on the mailing |ist
that one or nore passenger-only ferry crossing routes are eligible
under this chapter for issuance of a passenger-only ferry permt. The
conmmi ssion shall accept witten petitions fromqualified applicants for
a period of one hundred twenty days fromthe date of the notice unless
the commssion makes a finding that the public interest requires a
shorter notice period, in which case the mninmum notice period is
thirty days fromthe date of the notice.

(3) To the extent that the departnent, before the effective date of
this section, has nmade the decision to discontinue one or nore
passenger-only ferry crossings or has deci ded not to pursue one or nore
passenger-only ferry crossings that had been previously budgeted and
approved by the transportati on comm ssion, the conm ssion shall conpile
the mailing list and make notification to interested persons as soon as
practicable after that date.

NEW SECTION. Sec. 5. The conmission, in issuing a permt to a
passenger-only ferry operator, shall require that liability and
property danmage i nsurance be acquired and nmai ntai ned on each vessel or
ferry to be used to provide service, in the anount of not | ess than one
hundred thousand dollars for any recovery for personal injury by one
person, and not less than one mllion dollars and in an additiona
anount that the comm ssion determnes, for all persons receiving
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personal injury and property damage by reason of one act of negligence,
and not less than fifty thousand dollars for damage to property of any
person other than the insured; or conbined bodily injury and property
damage liability insurance of not |l ess than one mllion dollars. Proof
of liability or property damage insurance or surety bond required by
this section nust be filed with the comm ssion and kept in full force
and effect, and failure to do so is cause for cancellation of the
operator’s permt.

NEW SECTI ON. Sec. 6. A passenger-only ferry permt holder may
| ease passenger-only ferries and facilities fromthe departnent as | ong
as the lease of the ferries or facilities does not conflict with the
operation of the Washington state ferry system

NEWSECTION. Sec. 7. No passenger-only ferry permt granted under
this chapter may be sol d, assigned, | eased, nortgaged, or in any manner
transferred, either by the act of the permt hol der, or by operation of
law, without first obtaining the comm ssion’ s approval.

NEW_ SECTI ON. Sec. 8. For the purposes of this section only,
passenger-only ferry operators are considered to be comrercial ferries
as defined in chapter 81.84 RCW and shall conply with RCW 81.24.030
requiring annual report filing and paynent of regulatory fees and RCW
81.84.040 requiring the paynent of application filing fees.

NEWSECTION. Sec. 9. The comm ssion may adopt rul es for operation
of passenger-only ferry service, to include rules concerning the

process for issuing a passenger-only ferry permt, determ ning adequacy
of service, and establishing fares. The degree and | evel of regul ation
may vary with the degree and | evel of public participation.

NEWSECTION. Sec. 10. If the departnent decides to resune service
on a passenger-only ferry crossing, the comm ssion shall not renew any

exi sting passenger-only ferry permt for that crossing previously
granted by it. During the remainder of the termof the permt, the
Washi ngton state ferry system shall not extend simlar or conpeting
passenger-only ferry services al ong that crossing, except upon a proper
showing that the passenger-only ferry operator is not providing
adequat e servi ce. Nothing in this section precludes the Wshi ngton
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state ferry systemfromentering into an agreenent with the passenger-
only ferry permt holder, or purchasing or condeming the permt
authority or equipnent.

NEW_ SECTI QON\. Sec. 11. The comm ssion, wupon conplaint by an
interested party, or onits own notion after notice and opportunity for
heari ng, may cancel, revoke, suspend, alter, or anend a permt issued
under this chapter on any of the follow ng grounds:

(1) Failure of the permt holder to initiate the proposed service
within one year after the permt has been granted,

(2) Violation of any provision of this chapter;

(3) Violation of or failure to observe the provisions or conditions
of the permt or tariff;

(4) Violation of an order, decision, rule, regulation, or
requi renent established by the comm ssion under this chapter;

(5) Failure of a permt holder to naintain the required insurance
coverage in full force and effect; or

(6) Failure or refusal to furnish reasonabl e and adequate service
after initiating service.

The comm ssion shall take appropriate action within thirty days
upon a conplaint by an interested party or of its own finding that this
section has been viol at ed.

NEW SECTI ON. Sec. 12. Al applicable provisions of this title
relating to procedure, powers of the comm ssion, and penalties apply to
the operation and regul ation of passenger-only ferry operators under
this chapter, except as those provisions may conflict wwth this chapter
and rul es adopted under it by the conm ssion.

NEW SECTION.  Sec. 13. | f any provision of this chapter or its
application to any person or circunstance is held invalid, the
remai nder of the chapter or application of the provision to other
persons or circunstances is not affected.

Sec. 14. RCWS81.84.010 and 1993 c 427 s 2 are each amended to read
as foll ows:
(1) Except for certificates to provide commercial ferry service

i ssued before February 1, 2000, all applications for passenger-only

ferry service nmust be filed under section 3 of this act. Except for
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ferries granted permts under that section, no comrercial ferry my
hereafter operate any vessel or ferry for the public use for hire
between fixed termni or over a regular route upon the waters within
this state, including the rivers and |akes and Puget Sound, w thout
first applying for and obtaining from the conmssion a certificate
decl aring that public conveni ence and necessity require such operation.
Service authorized by certificates issued before or after July 25,
1993, to a commercial ferry operator shall be exercised by the operator
in a mnner consistent with the conditions established in the
certificate or tariffs: PROVI DED, That no certificate shall be
required for a vessel primarily engaged in transporting freight other
than vehicles, whose gross earnings from the transportation of
passengers and/ or vehicles, are not nore than ten percent of the total
gross annual earnings of such vessel ((+—PROWDBED—Fhat)) .

(2) Nothing ((herern—shalt—be—construed—to)) in this chapter
affects the right of any county public transportation authority, public
transportation benefit area authority, or other public agency wthin

this state to construct, condemn, purchase, operate, or nmaintain,
itself or by contract, agreenent, or |lease, with any person, firm or
corporation, ferries or boats across or wharfs at or upon the waters
withinthis state, including rivers and | akes and Puget Sound, provided
such operation is not over the sanme route or between the sane
districts, being served by a certificate holder without first acquiring
the rights granted to the certificate hol der under the certificate((+

p. 7 ESSB 6212
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((2)) (3) The holder of a certificate of public conveni ence and
necessity granted under this chapter nust initiate service within five
years of obtaining the certificate. The certificate holder shall
report to the conmm ssion every six nonths after the certificate is
granted on the progress of the certificated route. The reports shal
i nclude, but not be |[imted to, the progress of environnental inpact,
par ki ng, | ocal gover nnent | and use, docki ng, and financing
consi derations. However, if service has not beeninitiated wwthin five
years of obtaining the certificate, the commssion my extend the
certificate on a twelve-nonth basis for up to three years if the six-
nmont h progress reports indicate there is significant advancenent toward
initiating service.

Sec. 15. RCW8L1. 84. 060 and 1993 ¢ 427 s 7 are each anended to read
as follows:

The comm ssi on, upon conplaint by an interested party, or upon its
own notion after notice and opportunity for hearing, may cancel,
revoke, suspend, alter, or anend a certificate issued under this
chapter on any of the follow ng grounds:

(1) Failure of the certificate holder to initiate service by the
conclusion of the fifth year after the certificate has been granted or
by the concl usion of an extension granted under RCW81. 84. 010 (({2)—ef
3))), if the comm ssion has considered the progress report information
requi red under RCW 81. 84. 010 ((2—e+—3)));

(2) Failure of the certificate holder to file an annual report;

(3) The filing by a certificate holder of an annual report that
shows no revenue in the previous twelve-nonth period after service has
been initi ated;

(4) The violation of any provision of this chapter;

(5 The violation of or failure to observe the provisions or
conditions of the certificate or tariffs;

(6) The violation of an order, decision, rule, regulation, or
requi renent established by the comm ssion under this chapter;
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(7) Failure of a certificate holder to maintain the required
i nsurance coverage in full force and effect; or

(8) Failure or refusal to furnish reasonable and adequate service
after initiating service.

The comm ssion shall take appropriate action within thirty days
upon a conplaint by an interested party or of its own finding that a
provi sion of this section has been viol at ed.

Sec. 16. RCWA47.60.120 and 1993 ¢ 427 s 1 are each anended to read
as follows:

(1) If the departnent acquires or constructs, maintains, and
operates any ferry crossings upon or toll bridges over Puget Sound or
any of its tributary or connecting waters, there shall not be
constructed, operated, or maintained any other ferry crossing upon or
bri dge over any such waters within ten mles of any such crossing or
bri dge operated or mai ntained by the departnent excepting such bridges
or ferry crossings in existence, and being operated and maintained
under a lawfully issued franchise at the tine of the |ocation of the
ferry crossing or construction of the toll bridge by the departnent.

(2) The ten-mle distance in subsection (1) of this section neans
ten statute mles neasured by airline distance. The ten-mle
restriction shall be applied by conparing the two end points (termni)
of a state ferry crossing to those of a private ferry crossing.

(3) The Washington utilities and transportation comm ssion nay,
upon witten petition of a commercial ferry operator certificated or
applying for certification under chapter 81.84 RCW or upon witten
petition from a passenger-only ferry operator as provided for under
section 3 of this act, and upon notice and hearing, grant a waiver from
the ten-mle restriction. The waiver nust not be detrinental to the
public interest. In making a decision to waive the ten-mle
restriction, the comm ssion shall consider, but is not [imted to, the
i npact of the waiver on transportation congestion mtigation, air
quality inprovenent, and the overall inpact on the Wishington state
ferry system The comm ssion shall act upon a request for a waiver
within ninety days after the conclusion of the hearing. A waiver is
effective for a period of five years fromthe date of issuance. At the
end of five years the waiver becones permanent unl ess appealed wthin
thirty days by the conm ssion on its own notion, the departnment, or an
interested party.

p. 9 ESSB 6212
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(4) The departnent shall not mintain and operate any ferry
crossing or toll bridge over Puget Sound or any of its tributary or
connecting waters that would infringe upon any franchise lawfully
i ssued by the state and i n exi stence and bei ng exerci sed at the tine of
the location of the ferry crossing or toll bridge by the departnent,
wi thout first acquiring the rights granted to such franchise hol der
under the franchi se.

NEW SECTION. Sec. 17. A new section is added to chapter 81.104
RCWto read as foll ows:

Hi gh-capacity transportation systens may operate passenger-only
ferry service. This includes responsibility for systemi npl enentati on.
Contracts and agreenents to operate passenger-only ferry service may
i ncl ude public-private partnerships, design-build, turnkey, and super
t urnkey purchasi ng net hods aut horized under federal |aw applicable to
joint devel opnent projects, such as P.L. 105-178 and 62 Fed. Reg.
12266.

NEW SECTION. Sec. 18. A new section is added to chapter 81.104
RCWto read as foll ows:

RCW 81. 104. 100 and 81.104. 110 do not apply to an assunption of a
hi gh-capacity responsibility, route, or plan el enent by one agency from
anot her, such as the assunption by a local transit agency of the
responsi bility, route, or plan elenent of a state transportati on agency
if the assum ng agency undertakes all the obligations of the planning
process and the assunption is approved by the appropriate regiona
pl anni ng process.

NEW SECTI ON. Sec. 19. (1) The joint task force on ferries is
created, to be conposed of:

(a) Eight nenbers of the |legislature selected as foll ows:

(i) Four nenbers of the senate, two from each of the nmgjor
caucuses, to be appointed by the chair of the senate transportation
comm ttee;

(i1) Four nmenbers of the house of representatives, two fromeach of
the major caucuses, to be appointed by the cochairs of the house of
representatives transportation commttee; and

(b) At |east one person designated by the cochairs representing
each of the follow ng:

ESSB 6212 p. 10
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(1) Ferry advisory commttees;

(11) Persons who do not use ferries;

(1i1) Labor organizations representing ferry workers;

(1v) Washington State Ferries;

(v) Transit operators;

(vi) The office of financial nmanagenent; and

(vii) O her groups as deened appropriate by the cochairs of the
task force.

(2) The transportation commttees shall provide staff support as
mutual ly agreed by the cochairs of the joint select commttee. The
chair of the senate transportation commttee and the cochairs of the
house of representatives transportation commttee shall designate the
cochai rs.

NEW SECTI ON.  Sec. 20. The joint task force on ferries shall neet
during the interimand report back to the transportation commttees of
t he senate and house of representatives by Decenber 15, 2000. The task
force is charged with devel opnent of an orderly process to exam ne al
possi bl e solutions that are presented to the task force, including, but
not limted to, continued operation of passenger-only ferry service by

Washington State Ferries, state and I|ocal partnerships, |ocal
partnerships, governnment and nonprofit partnerships, and private
oper ati ons. The task force shall consider public options first,

nonprofit options second, and private operations third.

The report to the senate and house of representatives
transportation commttees nust include, but is not [imted to, analysis
and recomendati ons on the foll ow ng:

(1) Continued operation of all current passenger-only ferry routes
and |l evel s of service by Washington State Ferries;

(2) Continued operation of sel ected passenger-only ferry routes or
reduced |l evel s of service on selected routes;

(3) Operation of selected routes by any public entity or
conbi nation of public entities;

(4) Operation of selected routes by any nonprofit entity or
conbi nati on of nonprofit entities;

(5) Operation of selected routes by any private entity or
conbi nation of private entities;

(6) Ferry fare equity between ferry routes of different |engths;

p. 11 ESSB 6212



N o 0ok W0ODN R

10
11
12
13

(7) Establishnment of a target for recovery of operating costs from
fare revenue when operations include participation by a public entity;
and

(8) Inconsultation with Washington State Ferries, the feasibility
of transferring an auto ferry to cover a route between
Vashon/ Sout hworth and downtown Seattle if passenger-only service is
di sconti nued.

NEW SECTI ON. Sec. 21. Sections 1 through 13 of this act
constitute a new chapter in Title 81 RCW

NEW_ SECTI O\ Sec. 22. Sections 19 and 20 of this act are
necessary for the i medi ate preservation of the public peace, health,
or safety, or support of the state governnent and its existing public
institutions, and take effect inmediately.

~-- END ---
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