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SUBSTI TUTE SENATE BI LL 6434

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on

By Senate Commttee on Judiciary (originally sponsored by Senators
Patterson, Costa, MCaslin, Heavey, Rossi, Hale, Goings, Wnsley,
McAul i ffe, Benton, Gardner, Cke, Roach and Bauer)

Read first tine 02/ 04/ 2000.

AN ACT Rel ating to driving while under the influence of al cohol or
any drug; anendi ng RCW46. 61. 502, 46. 61.504, 46.61.524, and 46. 01. 260;
reenacting and anending RCW 46.61.5055, 9.94A 030, 9.94A 320, and
9. 94A. 360; and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA46.61.502 and 1998 ¢ 213 s 3 are each anended to read
as follows:

(1) A person is guilty of driving while under the influence of
intoxicating liquor or any drug if the person drives a vehicle within
this state:

(a) And the person has, within two hours after driving, an al cohol
concentration of 0.08 or higher as shown by analysis of the person’s
breath or bl ood nmade under RCW 46. 61. 506; or

(b) While the person is under the influence of or affected by
intoxicating |iquor or any drug; or

(c) Wiile the person is under the conbined i nfluence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state
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shall not constitute a defense against a charge of violating this
section.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponder ance of the evidence that the defendant consunmed a sufficient
quantity of alcohol after the tinme of driving and before the
adm ni stration of an analysis of the person’s breath or blood to cause
t he defendant’s al cohol concentration to be 0.08 or nore within two
hours after driving. The court shall not admt evidence of this
defense unless the defendant notifies the prosecution prior to the
omi bus or pretrial hearing in the case of the defendant’s intent to
assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the all eged driving nay be used as evidence that within two
hours of the alleged driving, a person had an al cohol concentration of
0.08 or nore in violation of subsection (1)(a) of this section, and in
any case in which the analysis shows an al cohol concentration above
0. 00 may be used as evidence that a person was under the influence of
or affected by intoxicating liquor or any drug in violation of
subsection (1)(b) or (c) of this section.

(5 A violation of this section is a gross m sdeneanor puni shabl e
pursuant to RCW46. 61. 5055 except that a person is gquilty of a class C
fel ony puni shable under chapter 9A. 20 RCWif the person drives while
under the influence of intoxicating liquor or any drug as defined by
this section and has three or nore prior offenses as defined in RCW
46. 61. 5055 within a seven-year period, or the person has a previous
conviction of felony driving or being in actual physical control while
under the influence as defined in this section, vehicular assault (RCW
46. 61.522), or vehicular hom cide (RCW46.61.520). For the purposes of
this subsection, the definitions of "prior offense” and "within seven
years" contained in RCW46.61. 5055 apply.

Sec. 2. RCWA46.61.504 and 1998 ¢ 213 s 5 are each anended to read
as follows:

(1) A person is guilty of being in actual physical control of a
not or vehicle while under the influence of intoxicating |liquor or any
drug i f the person has actual physical control of a vehicle within this
st at e:

SSB 6434 p. 2
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(a) And the person has, within two hours after being in actua
physi cal control of the vehicle, an al cohol concentration of 0.08 or
hi gher as shown by anal ysis of the person’s breath or bl ood nmade under
RCW 46. 61. 506; or

(b) While the person is under the influence of or affected by
intoxicating |iquor or any drug; or

(c) While the person is under the conbined influence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state does
not constitute a defense against any charge of violating this section.
No person may be convicted under this section if, prior to being
pursued by a | aw enforcenent officer, the person has noved the vehicle
safely off the roadway.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consunmed a sufficient
guantity of al cohol after the tine of being in actual physical control
of the vehicle and before the admnistration of an analysis of the
person’s breath or bl ood to cause the defendant’s al cohol concentration
to be 0.08 or nore within two hours after being in such control. The
court shall not admt evidence of this defense unless the defendant
notifies the prosecution prior to the omibus or pretrial hearing in
the case of the defendant’s intent to assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the alleged being in actual physical control of a vehicle
may be used as evidence that within two hours of the alleged being in
such control, a person had an al cohol concentration of 0.08 or nore in
viol ation of subsection (1)(a) of this section, and in any case in
whi ch the analysis shows an al cohol concentration above 0.00 may be
used as evidence that a person was under the influence of or affected
by i ntoxicating |liquor or any drug in violation of subsection (1)(b) or
(c) of this section.

(5 A violation of this section is a gross m sdeneanor puni shabl e
pursuant to RCW46. 61. 5055 except that a person is gquilty of a class C
fel ony puni shabl e under chapter 9A. 20 RCWif the person is in actua
physical control of a notor vehicle while under the influence of

intoxicating liquor or any drug as defined by this section and has

three or nore prior offenses within a seven-year period, or the person
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has a previous conviction of felony driving or being in actual physical
control while under the influence as defined in this section, vehicular
assault (RCW 46.61.522), or vehicular hom cide (RCW46.61.520). For
t he purposes of this subsection, the definitions of "prior offense" and
"within seven years" contained in RCW46.61. 5055 apply.

Sec. 3. RCW 46.61.5055 and 1999 ¢ 324 s 5, 1999 ¢ 274 s 6, and
1999 ¢ 5 s 1 are each reenacted and anended to read as foll ows:

(1) Except as provided in subsection (3) of this section, a person
who is convicted of a violation of RCW46.61.502 or 46.61.504 and who
has no prior offense within seven years shall be punished as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not |ess than one day nor nore than one
year. Twenty-four consecutive hours of the inprisonnment may not be
suspended or deferred unless the court finds that the inposition of
t hi s mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender’s physical or nental well-being. Whenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based. |In lieu of the
mandatory mnimumterm of inprisonnment required under this subsection
(1)(a)(i), the court may order not | ess than fifteen days of electronic
home nonitoring. The offender shall pay the cost of electronic hone
monitoring. The county or nunicipality in which the penalty is being
i nposed shall determne the cost. The court may also require the
of fender’s electronic honme nonitoring device to include an al coho
detection breathalyzer, and the court may restrict the anount of
al cohol the offender may consune during the tine the offender is on
el ectronic honme nonitoring; and

(1i) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand dollars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a

SSB 6434 p. 4
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test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not less than two days nor nore than one
year. Two consecutive days of the inprisonnent nay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni rum sentence would inpose a substantial risk to the offender’s
physi cal or nental well-being. Wenever the mandat ory m ni numsent ence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based. Inlieu of the mandatory m ni mumterm
of inprisonnment required under this subsection (1)(b)(i), the court may
order not less than thirty days of electronic home nonitoring. The
of fender shall pay the cost of electronic home nonitoring. The county
or municipality in which the penalty is being inposed shall determ ne
the cost. The court may also require the offender’s electronic hone
nmoni t ori ng devi ce to i nclude an al cohol detection breathal yzer, and t he
court may restrict the anount of alcohol the offender nmay consune
during the tinme the offender is on electronic honme nonitoring; and

(1i) By a fine of not | ess than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(1i1) By a court-ordered restriction under RCW 46. 20. 720.

(2) Except as provided in subsection (3) of this section, a person
who is convicted of a violation of RCW46.61.502 or 46.61.504 and who
has one prior offense within seven years shall be puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whomfor reasons other than the person’s refusal to
take a test offered pursuant to RCW46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnment for not |less than thirty days nor nore than one
year and sixty days of electronic honme nonitoring. The offender shal

pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court nmay also require the offender’s electronic hone

nmoni toring device include an al cohol detection breathal yzer, and may
restrict the anmount of al cohol the of fender may consune during the tine
the offender is on electronic honme nonitoring. Thirty days of
i nprisonnment and sixty days of electronic honme nonitoring may not be
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suspended or deferred unless the court finds that the inposition of
t his mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender’s physical or nental well-being. Whenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not |ess than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; and

(ti1) By a court-ordered restriction under RCW 46. 20.720; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person’s refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person’s al cohol concentration:

(1) By inprisonnent for not |less than forty-five days nor nore than
one year and ninety days of electronic hone nonitoring. The offender
shall pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender’s electronic hone
nmoni toring device include an al cohol detection breathal yzer, and may
restrict the anmount of al cohol the of fender may consune during the tine
the offender is on electronic hone nonitoring. Forty-five days of
i nprisonnment and ninety days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandat ory m ni num sentence woul d i npose a substantial risk to the
of fender’s physical or nental well-being. Whenever the mandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not less than seven hundred fifty dollars nor
nmore than five thousand dollars. Seven hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; and

(ti1) By a court-ordered restriction under RCW 46. 20. 720.

(3) A person who is convicted of a violation of RCW 46.61.502 or
46. 61. 504 and who has ((twe)) three or nore prior offenses within seven
years or has a previous conviction of felony driving or being in actual
physi cal control while under the influence as defined in this section,

SSB 6434 p. 6
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vehi cul ar

assault (RCW 46.61.522), or __vehicul ar

hom cide (RCW

46. 61. 520),

is quilty of a class C felony and shal

be puni shed ((as
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H+)Bya-ecourt—orderedrest+rietionunder REW46-20+20)) pursuant

to chapter 9A. 20 RCW For the purposes of this subsection, the

definitions of "prior offense”" and "within seven years" contained in
RCW 46. 61. 5055 apply.

(4) In exercising its discretion in setting penalties within the
limts allowed by this section, the court shall particularly consider
the fol |l ow ng:

(a) Whether the person’s driving at the time of the offense was
responsi ble for injury or danage to another or another’s property; and

(b) Whether the person was driving or in physical control of a
vehicle with one or nore passengers at the tinme of the offense.

(5) An offender punishable under this section is subject to the
al cohol assessnent and treatnent provisions of RCW46.61. 5056.

(6) The license, permt, or nonresident privilege of a person
convicted of driving or being in physical control of a notor vehicle
whi l e under the influence of intoxicating |liquor or drugs nust:

(a) If the person’s al cohol concentration was | ess than 0.15, or if
for reasons other than the person’s refusal to take a test offered
under RCW 46.20.308 there is no test result indicating the person’s
al cohol concentrati on:

(1) Were there has been no prior offense within seven years, be
suspended or denied by the departnent for ninety days;

(1i) Where there has been one prior offense within seven years, be
revoked or denied by the departnent for two years; or

(1i1) Where there have been two or nore prior offenses within seven
years, be revoked or denied by the departnent for three years;

SSB 6434 p. 8
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(b) If the person’s al cohol concentration was at |east 0.15, or if
by reason of the person’s refusal to take a test offered under RCW
46. 20.308 there is no test result indicating the person’s alcohol
concentration:

(1) Wiere there has been no prior offense within seven years, be
revoked or denied by the departnent for one year;

(1i) Where there has been one prior offense within seven years, be
revoked or denied by the departnent for nine hundred days; or

(1i1) Where there have been two or nore prior offenses within seven
years, be revoked or denied by the departnent for four years.

For purposes of this subsection, the departnment shall refer to the
driver’s record naintained under RCW 46.52. 120 when determ ning the
exi stence of prior offenses.

(7) After expiration of any period of suspension, revocation, or
denial of the offender’s license, permt, or privilege to drive
required by this section, the departnent shall place the offender’s
driving privilege in probationary status pursuant to RCW 46. 20. 355.

(8)(a) In addition to any nonsuspendabl e and nondeferrable jai
sentence required by this section, whenever the court inposes | ess than

one year in jail, the court shall also suspend but shall not defer a
period of confinement for a period not exceeding five years. The court
shal | inpose conditions of probation that include: (i) Not driving a

nmotor vehicle within this state without a valid license to drive and
proof of financial responsibility for the future; (ii) not driving a
notor vehicle within this state while having an al cohol concentration
of 0.08 or nore within two hours after driving; and (iii) not refusing
to submt to a test of his or her breath or blood to determ ne al coho
concentration upon request of a law enforcenent officer who has
reasonabl e grounds to believe the person was driving or was in actual
physi cal control of a nmotor vehicle within this state while under the
i nfluence of intoxicating liquor. The court may inpose conditions of
probation that include nonrepetition, installation of an ignition
interlock or other biological or technical device on the probationer’s
nmotor vehicle, alcohol or drug treatnment, supervised probation, or
other conditions that may be appropriate. The sentence may be i nposed
in whole or in part upon violation of a condition of probation during
t he suspensi on peri od.

(b) For each violation of mandatory conditions of probation under
(a)(i) and (ii) or (a)(i) and (iii) of this subsection, the court shal

p. 9 SSB 6434
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order the convicted person to be confined for thirty days, which shal
not be suspended or deferred.

(c) For each incident involving a violation of a mandatory
condition of probation inposed under this subsection, the |icense
permt, or privilege to drive of the person shall be suspended by the
court for thirty days or, if such license, permt, or privilege to
drive already is suspended, revoked, or denied at the tinme the finding
of probation violation is made, the suspension, revocation, or denial
then in effect shall be extended by thirty days. The court shall
notify the departnment of any suspension, revocation, or denial or any
extension of a suspension, revocation, or denial inposed under this
subsecti on.

(9) A court may waive the electronic honme nonitoring requirenents
of this chapter when

(a) The offender does not have a dwelling, telephone service, or
any other necessity to operate an el ectronic hone nonitoring system

(b) The offender does not reside in the state of Washi ngton; or

(c) The court determines that there is reason to believe that the
of fender woul d violate the conditions of the el ectronic honme nonitoring
penal ty.

Whenever the mandatory mninmumterm of el ectronic hone nonitoring
is wai ved, the court shall state in witing the reason for granting the
wai ver and the facts upon which the waiver is based, and shall inpose
an alternative sentence with simlar punitive consequences. The
alternative sentence may include, but is not limted to, additiona
jail time, work crew, or work canp.

Wenever the conbination of jail time and electronic hone
monitoring or alternative sentence would exceed three hundred sixty-
five days, the offender shall serve the jail portion of the sentence
first, and the el ectronic honme nonitoring or alternative portion of the
sentence shall be reduced so that the conbi nati on does not exceed three
hundred sixty-five days.

(10) An offender serving a sentence under this section, whether or
not a mandatory mninmum term has expired, my be granted an
extraordi nary nedical placenent by the jail admnistrator subject to
the standards and limtations set forth in RCW9. 94A. 150(4).

(11) For purposes of this section:

(a) A "prior offense” neans any of the foll ow ng:

SSB 6434 p. 10
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(1) Aconviction for a violation of RCW46. 61. 502 or an equi val ent
| ocal ordinance;

(1i) Aconviction for a violation of RCW46. 61. 504 or an equi val ent
| ocal ordinance;

(ti1) Aconviction for a violation of RCW46.61.520 conm tted while
under the influence of intoxicating |iquor or any drug;

(tv) Aconviction for a violation of RCW46.61.522 commtted while
under the influence of intoxicating |iquor or any drug;

(v) A conviction for a violation of RCW46.61. 5249, 46.61.500, or
9A. 36. 050 or an equivalent |ocal ordinance, if the conviction is the
result of a charge that was originally filed as a violation of RCW
46. 61. 502 or 46.61.504, or an equivalent |ocal ordinance, or of RCW
46. 61. 520 or 46.61.522;

(vi) An out-of-state conviction for a violation that would have
been a violation of (a)(i), (ii), (iii), (iv), or (v) of this
subsection if conmtted in this state;

(vii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW 46.61.502, 46.61.504, or an
equi val ent | ocal ordi nance; or

(viii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW46.61.5249, or an equival ent | ocal
ordi nance, if the charge under which the deferred prosecution was
granted was originally filed as a violation of RCW 46.61.502 or
46. 61. 504, or an equivalent l|ocal ordinance, or of RCW 46.61.520 or
46. 61. 522; and

(b) "Wthin seven years" neans that the arrest for a prior offense
occurred within seven years of the arrest for the current offense.

Sec. 4. RCWA46.61.524 and 1991 c 348 s 2 are each anended to read
as follows:

(1) A person convicted under RCW46. 61. 520(1) (a) or 46.61.522(1)(b)
or of a felony violation of RCW 46.61.502 or 46.61.504 shall, as a
condition of conmmunity ((supervistoen)) custody inposed under RCW
9.94A. 383 or comunity placenment inposed under RCW 9. 94A. 120((8)))
(9), conplete a diagnostic evaluation by an al cohol or drug dependency
agency approved by the departnent of social and health services or a
qual i fi ed probati on departnent, as defined under RCW46. 61. 516 t hat has
been approved by the departnent of social and health services. This
report shall be forwarded to the departnent of |icensing. If the

p. 11 SSB 6434



© 00 N O Ol WDN P

N NN NRRRRRRRRPR P
W Nk OO oo N O D WOWDN - O

24
25
26
27
28
29
30
31
32
33
34
35
36
37

person is found to have an alcohol or drug problem that requires
treatnent, the person shall conplete treatnent in a programapproved by
t he departnent of social and health services under chapter 70.96A RCW
If the person is found not to have an al cohol or drug problem that
requires treatnent, he or she shall conplete a course in an information
school approved by the departnent of social and health services under
chapter 70.96A RCW The convicted person shall pay all costs for any
eval uation, education, or treatnent required by this section, unless
the person is eligible for an existing programoffered or approved by
t he departnment of social and health services. Nothing in chapter 348,
Laws of 1991 requires the addition of new treatnment or assessnent
facilities nor affects the departnent of social and health services use
of existing prograns and facilities authorized by | aw
(2) As provided for under RCW 46.20.285, the departnment shal

revoke the license, permt to drive, or a nonresident privilege of a
person convi cted of vehicul ar hom ci de under RCW46. 61. 520 or vehi cul ar
assault under RCW 46.61.522. The departnment shall determ ne the
eligibility of a person convicted of vehicular homcide under RCW
46. 61.520(1)(a) or vehicular assault under RCW 46.61.522(1)(b) to
receive a |license based upon the report provided by the designated
al coholismtreatnment facility or probation departnment, and shall deny
reinstatenment until satisfactory progress in an approved program has
been established and the person is otherw se qualified.

Sec. 5. RCW9.94A 030 and 1999 ¢ 352 s 8, 1999 c¢ 197 s 1, and 1999
c 196 s 2 are each reenacted and anended to read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Collect,” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent of
corrections, neans that the departnent, either directly or through a
col l ection agreenent authorized by RCW 9. 94A 145, is responsible for
monitoring and enforcing the offender’s sentence with regard to the
legal financial obligation, receiving paynent thereof from the
of fender, and, consistent with current law, delivering daily the entire
paynment to the superior court clerk wthout depositing it in a
departnental account.

(2) "Conm ssion" neans the sentencing guidelines conm ssion.

SSB 6434 p. 12
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(3) "Community corrections officer” neans an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(4) "Conmmunity custody” neans that portion of an offender’s
sentence of confinenment in lieu of earned release tinme or inposed
pursuant to RCW 9.94A 120 (5), (6), (7), (8), (10), or (11), or RCW
9. 94A. 383, served in the community subject to controls placed on the
of fender’s novenent and activities by the departnent of corrections.
For offenders placed on conmmunity custody for crimes conmtted on or
after July 1, 2000, the departnment shall assess the offender’s risk of
reof fense and may establish and nodi fy condi ti ons of community cust ody,
in addition to those inposed by the court, based upon the risk to
community safety.

(5) "Comunity custody range" neans the m ni nrum and nmaxi mum peri od
of comunity custody included as part of a sentence under RCW
9.94A.120(11), as established by the sentencing guidelines comm ssion
or the legislature under RCW 9.94A. 040, for crines conmtted on or
after July 1, 2000.

(6) "Community placenent” neans that period during which the
offender is subject to the conditions of community custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenent (postrel ease supervision) or at such tine as the
of fender is transferred to comunity custody in |ieu of earned rel ease.
Communi ty pl acenment may consi st of entirely community custody, entirely
postrel ease supervision, or a conbination of the two.

(7) "Community service" means conpulsory service, wthout
conpensation, performed for the benefit of the community by the
of f ender.

(8) "Community supervision” neans a period of time during which a
convicted offender is subject to crine-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
16. 52. 200(6) or 46.61.524. For first-tinme offenders, the supervision
may include crine-related prohibitions and other conditions inposed
pursuant to RCW9. 94A. 120(5). Were the court finds that any of fender
has a chem cal dependency that has contributed to his or her offense,
the conditions of supervision may, subject to available resources,
include treatnment. For purposes of the interstate conpact for out-of-
st at e supervi si on of parol ees and probationers, RCW9. 95. 270, conmunity
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supervision is the functional equivalent of probation and should be
consi dered the sane as probation by other states.

(9) "Confinenment" neans total or partial confinenent as defined in
this section.

(10) "Conviction" neans an adj udi cation of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(11) "Court-ordered |legal financial obligation" nmans a sum of
money that is ordered by a superior court of the state of WAashi ngton
for legal financial obligations which may include restitution to the
victim statutorily inposed crine victinms’ conpensation fees as
assessed pursuant to RCW 7.68.035, court costs, county or interlocal
drug funds, court-appointed attorneys’ fees, and costs of defense,
fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for
vehi cul ar assault while under the influence of intoxicating |iquor or
any drug, RCW 46.61.522(1)(b), or vehicular hom cide while under the
i nfluence of intoxicating |iquor or any drug, RCW 46.61.520(1)(a),
| egal financial obligations may al so i ncl ude paynent to a public agency
of the expense of an energency response to the incident resulting in
t he conviction, subject to the provisions in RCW 38.52. 430.

(12) "Crine-related prohibition" nmeans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to mean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmati ve conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

(13) "Crimnal history" neans the list of a defendant’s prior
convictions and juvenile adjudications, whether in this state, in
federal court, or elsewhere. The history shall include, where known,
for each conviction (a) whether the defendant has been placed on
probation and the length and ternms thereof; and (b) whether the
def endant has been incarcerated and the I ength of incarceration.

(14) "Day fine" neans a fine inposed by the sentencing judge that
equal s the difference between the offender’s net daily inconme and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.
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(15) "Day reporting” nmeans a program of enhanced supervision
designed to nonitor the defendant’s daily activities and conpliance
with sentence conditions, and in which the defendant is required to
report daily to a specific |ocation designated by the departnment or the
sent enci ng j udge.

(16) "Departnment” neans the departnent of corrections.

(17) "Determ nate sentence" neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of comunity supervision, the
nunber of actual hours or days of comunity service work, or dollars or
terms of a legal financial obligation. The fact that an offender
t hrough "earned rel ease” can reduce the actual period of confinenent
shall not affect the classification of the sentence as a determ nate
sent ence.

(18) "Disposable earnings" neans that part of the earnings of an
i ndi vidual remaining after the deduction from those earnings of any
anount required by law to be w thheld. For the purposes of this
definition, "earnings" neans conpensation paid or payabl e for personal
servi ces, whet her denom nat ed as wages, sal ary, conm ssi on, bonuses, or
ot herwi se, and, notw thstandi ng any other provision of |aw nmaking the
paynents exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodi ¢ paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents made
under Title 50 RCW except as provided i n RCW50. 40. 020 and 50. 40. 050,
or Title 74 RCW

(19) "Drug offense" neans:

(a) Any felony violation of chapter 69. 50 RCWexcept possession of
a control |l ed substance (RCW69. 50.401(d)) or forged prescription for a
control | ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal |awthat rel ates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or

(c) Any out-of-state conviction for an offense that under the | ans
of this state would be a felony classified as a drug of fense under (a)
of this subsection.

(20) "Escape" neans:

(a) Escape in the first degree (RCW 9A 76.110), escape in the
second degree (RCWO9A. 76.120), willful failure to return fromfurl ough
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(RCW 72.66.060), wllful failure to return from work release (RCW
72.65.070), or willful failure to be available for supervision by the
departnment while in community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection

(21) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61.522), eluding a police officer (RCW 46.61.024), ((er)) felony
hit-and-run injury-accident (RCW 46.52.020(4)), felony driving under
the influence (RCW 46.61.502), or felony being in actual physica
control of a notor vehicle while under the influence (RCW46.61.504);
or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a fel ony
traffic offense under (a) of this subsection.

(22) "Fines" neans the requirenent that the of fender pay a specific
sum of noney over a specific period of tine to the court.

(23) "First-tinme offender” neans any person who is convicted of a
felony (a) not classified as a violent offense or a sex offense under
this chapter, ((er)) (b) that is not the manufacture, delivery, or
possession with intent to manufacture or deliver a controll ed substance
classified in Schedule | or Il that is a narcotic drug or flunitrazepam
classified in Schedule IV, nor the manufacture, delivery, or possession
with intent to deliver nmethanphetamne, its salts, isoners, and salts
of its isoners as defined in RCW69.50.206(d)(2), nor the selling for
profit of any controlled substance or counterfeit substance cl assified
in Schedule |1, RCW 69.50.204, except |eaves and flowering tops of
mari huana, or (c) that is not felony driving under the influence
contrary to ROW46. 61. 502 or felony being in actual physical control of
a notor vehicle while under the influence contrary to RCW 46.61. 504,
who previously has never been convicted of a felony in this state,
federal court, or another state, and who has never participated in a
program of deferred prosecution for a felony offense.

(24) "Honme detention” neans a program of partial confinenent
avai lable to offenders wherein the offender is confined in a private
resi dence subject to electronic surveill ance.

SSB 6434 p. 16
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(25) "Most serious offense” neans any of the follow ng felonies or
a felony attenpt to commt any of the following felonies, as now
exi sting or hereafter anended:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to conmt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) I'ncest when conmmtted against a child under age fourteen;

(h) I'ndecent Iliberties;

(1) Kidnapping in the second degree;

(j) Leading organized crineg;

(k) Mansl aughter in the first degree;

(1) Mansl aughter in the second degree;

(m Pronoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(q) Vehicul ar assault;

(r) Vehicular hom cide, when proximtely caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61. 502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexua
notivation, as "sexual notivation" is defined under this section

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 125;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection

(v)(i) A prior conviction for indecent |iberties under RCW
9A.88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1lst ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as
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it existed fromJuly 1, 1979, until June 11, 1986, and RCW9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties wunder RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crime was commtted against a child under the age of
fourteen; or (B) the rel ationship between the victimand perpetrator is
included in the definition of indecent liberties under RCW

9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A.44.100(1) (d) or (e) as it existed from July 25, 1993
t hrough July 27, 1997

(26) "Nonviolent offense” nmeans an offense which is not a violent
of f ense.

(27) "Ofender" neans a person who has commtted a felony
established by state law and is eighteen years of age or older or is
| ess than ei ghteen years of age but whose case i s under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this chapter, the terns "offender"” and
"defendant" are used interchangeably.

(28) "Partial confinenment" neans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnment, or, if honme detention or
wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
the community. Partial confinenent includes work release, hone
detention, work crew, and a conbi nati on of work crew and hone detention
as defined in this section.

(29) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any felony considered a
nost serious of fense; and

(1i) Has, before the conm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A. 360; provided
that of the two or nore previous convictions, at |east one conviction
must have occurred before the comm ssion of any of the other nost
serious offenses for which the of fender was previously convicted; or

SSB 6434 p. 18
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(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achildin the first degree, child nolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) nurder in the first
degree, nurder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, or burglary in the first degree, with a finding of sexua
motivation; or (C an attenpt to conmmt any crine listed in this
subsection (29)(b)(i); and

(1i1) Has, before the conm ssion of the of fense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection. A conviction for rape of a child in the first degree
constitutes a conviction under subsection (29)(b)(i) only when the
of fender was si xteen years of age or ol der when the of fender conmtted
the offense. A conviction for rape of a child in the second degree
constitutes a conviction under subsection (29)(b)(i) only when the
of f ender was ei ghteen years of age or ol der when the of fender comm tted
t he of fense.

(30) "Postrel ease supervision" is that portion of an offender’s
community placenent that is not comunity custody.

(31) "Restitution" neans the requirenent that the offender pay a
specific sum of noney over a specific period of time to the court as
paynment of damages. The sumnmay include both public and private costs.
The inposition of a restitution order does not preclude civil redress.

(32) "Risk assessnent” neans the application of an objective
i nstrunment supported by research and adopted by the departnment for the
purpose of assessing an offender’s risk of reoffense, taking into
consideration the nature of the harm done by the offender, place and
circunstances of the offender related to risk, the offender’s
relationship to any victim and any information provided to the
departnment by victins. The results of a risk assessnent shall not be
based on unconfirmed or unconfirmable allegations.

(33) "Serious traffic offense” neans:

(a) Driving while under the influence of intoxicating |iquor or any
drug (RCW46. 61.502), actual physical control while under the influence
of intoxicating liquor or any drug (RCW 46.61.504), any violation of
RCW 46.61.5055(11)(a) (vii) or (viii), reckless driving (RCW
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46.61.500), first degree negligent driving (RCW 46.61.5249), or hit-
and-run an attended vehicle (RCW46.52.020(5)); or

(b) Any federal, out-of-state, county, or nunicipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(34) "Serious violent offense” is a subcategory of violent offense
and neans:

(a) Murder in the first degree, hom cide by abuse, nurder in the
second degree, manslaughter in the first degree, assault in the first
degree, kidnapping in the first degree, or rape in the first degree,
assault of a child in the first degree, or an attenpt, crimnal
solicitation, or crimnal conspiracy to commt one of these felonies;
or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent of fense under (a) of this subsection.

(35) "Sentence range" neans the sentencing court’s discretionary
range in inposing a nonappeal abl e sent ence.

(36) "Sex offense" neans:

(a) Afelony that is a violation of chapter 9A 44 RCW other than
RCW 9A. 44, 130((£26))) (11), or RCWO9A 64.020 or 9.68A. 090 or a felony
that is, wunder chapter 9A. 28 RCW a crimnal attenpt, crimnal
solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 127 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(37) "Sexual notivation" neans that one of the purposes for which
the defendant committed the crine was for the purpose of his or her
sexual gratification

(38) "Total confinement” mneans confinenment inside the physica
boundaries of a facility or institution operated or wutilized under
contract by the state or any other unit of government for twenty-four
hours a day, or pursuant to RCW 72.64.050 and 72. 64. 060.
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(39) "Transition training" neans witten and verbal instructions
and assi stance provided by the departnent to the offender during the
two weeks prior to the offender’s successful conpletion of the work
ethic canp program The transition training shall include instructions
in the offender’s requirenents and obligations during the offender’s
period of community custody.

(40) "Victim neans any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a direct result of the crine charged.

(41) "Violent offense" neans:

(a) Any of the following felonies, as now existing or hereafter
anended: Any felony defined under any law as a class A felony or an
attenpt to commit a class A felony, crimnal solicitation of or
crimnal conspiracy to commt a class A felony, manslaughter in the
first degree, mansl aughter in the second degree, indecent liberties if
commtted by forcible conpul sion, kidnapping in the second degree
arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, robbery in
t he second degree, drive-by shooting, vehicular assault, and vehicul ar
hom ci de, when proxi mately caused by the driving of any vehicle by any
person whil e under the influence of intoxicating |iquor or any drug as
defined by RCW 46.61.502, or by the operation of any vehicle in a
reckl ess manner;

(b) Any conviction for a felony offense in effect at any time prior
toJuly 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(42) "Work crew' means a programof partial confinement consisting
of civic inprovenent tasks for the benefit of the community of not |ess
than thirty-five hours per week that conplies with RCW9. 94A. 135. The
civic inprovenent tasks shall have m nimal negative inpact on existing
private industries or the labor force in the county where the service
or labor is perforned. The civic inprovenent tasks shall not affect
enpl oynent opportunities for people with devel opnental disabilities
contracted through sheltered workshops as defined in RCW 82.04. 385.
Only those offenders sentenced to a facility operated or utilized under
contract by a county or the state, or sanctioned under RCW 9. 94A 205,
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are eligible to participate on a work crew. O fenders sentenced for a
sex offense as defined in subsection (36) of this section are not
eligible for the work crew program

(43) "Work ethic canp"” nmeans an alternative incarceration program
designed to reduce recidivism and |lower the cost of corrections by
requiring offenders to conpl ete a conprehensive array of real -world job
and vocational experiences, character-building work ethics training,
life managenent skills devel opnent, substance abuse rehabilitation
counseling, literacy training, and basic adult education.

(44) "Work release" mnmeans a program of partial confinenent
avail able to offenders who are enployed or engaged as a student in a
regul ar course of study at school. Participationin wrk release shal
be condi ti oned upon the offender attending work or school at regularly
defined hours and abiding by the rules of the work release facility.

Sec. 6. RCW9.94A 320 and 1999 ¢ 352 s 3, 1999 ¢ 322 s 5, and 1999
c 45 s 4 are each reenacted and anended to read as foll ows:

TABLE 2
CRI MES | NCLUDED W THI N EACH SERI OQUSNESS LEVEL
XVI Aggravated Murder 1 (RCW 10. 95. 020)

XV Hom ci de by abuse (RCW 9A. 32. 055)
Mal i ci ous explosion 1 (RCW 70.74.280(1))
Murder 1 (RCW 9A. 32.030)

X'V Mur der 2 (RCW 9A. 32. 050)

X Mal i ci ous explosion 2 (RCW 70. 74.280(2))
Mal i ci ous pl acenent of an explosive 1 (RCW
70.74.270(1))

X1 Assault 1 (RCW 9A. 36.011)
Assault of a Child 1 (RCW9A. 36.120)
Mal i ci ous placenent of an imtation device
1 (RCW 70.74.272(1)(a))
Rape 1 (RCW 9A. 44.040)
Rape of a Child 1 (RCW9A 44.073)

Xl Mansl aughter 1 (RCW 9A. 32. 060)
Rape 2 ( RCW 9A. 44. 050)
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Rape of a Child 2 (RCW9A. 44.076)

Child Mlestation 1 (RCW 9A. 44.083)

| ndecent Li berties (with forcible
conpul sion) (RCW9A. 44.100(1)(a))

Ki dnappi ng 1 (RCW 9A. 40. 020)

Leadi ng Organi zed Crime ( RCW
9A. 82.060(1) (a))

Mal i ci ous explosion 3 (RCW 70.74.280(3))

Manuf act ur e of met hanphet am ne (RCW
69. 50.401(a) (1) (ii))

Over 18 and deliver her oi n,
met hanphet am ne, a narcotic from
Schedule 1 or I1l, or flunitrazepam

from Schedule IV to soneone under 18
(RCW 69. 50. 406)

Assault of a Child 2 (RCW9A. 36. 130)

Controlled Subst ance Hom ci de (RCW
69. 50. 415)

Expl osi ve devi ces prohi bited (RCW
70. 74. 180)

Hom ci de by Watercraft, by being under the
i nfluence of intoxicating |iquor or
any drug (RCW ((88212029))
79A. 60. 050)

I nciting Crim nal Profiteering (RCW
9A. 82.060(1) (b))

Mal i ci ous pl acenent of an explosive 2 (RCW
70.74.270(2))

Over 18 and deliver narcotic from Schedul e
11, IV, or Vor a nonnarcotic, except
flunitrazepamor net hanphet am ne, from
Schedul e 1 -V to soneone under 18 and 3
years junior (RCW 69.50.406)

Robbery 1 (RCW 9A. 56. 200)

Sexual Exploitation (RCW9.68A.040)

Vehi cular Hom cide, by being under the
i nfluence of intoxicating |iquor or
any drug (RCW 46. 61. 520)

p. 23
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Arson 1 (RCW 9A. 48. 020)

Del iver or possess with intent to deliver
met hamphet ami ne (RCW
69. 50.401(a) (1) (ii))

Hom ci de by Watercraft, by the operation of
any vessel in a reckless manner (RCW
((88—3212-0629)) 79A.60.050)

Mansl| aughter 2 (RCW 9A. 32. 070)

Manuf acture, deliver, or possess wth
intent to deliver anphetam ne (RCW
69. 50.401(a) (1) (ii))

Manuf acture, deliver, or possess wth
intent to deliver heroin or cocaine
(RCW 69.50.401(a)(1)(i))

Possessi on of ephedrine or pseudoephedrine
with i nt ent to manuf act ure
met hanphet am ne ( RCW 69. 50. 440)

Pronoting Prostitution 1 (RCW 9A. 88.070)

Selling for profit (controlled or
counterfeit) any controll ed substance
(RCW 69. 50. 410)

Vehi cul ar Hom ci de, by the operation of any
vehicle in a reckless nmanner (RCW
46. 61. 520)

Burglary 1 (RCW 9A.52.020)

Child Mlestation 2 (RCW 9A. 44. 086)

Dealing in depictions of mnor engaged in
sexual |y explicit conduct (RCW
9. 68A. 050)

Drive-by Shooting (RCW 9A. 36. 045)

Hom cide by Watercraft, by disregard for
t he safety of ot hers (RCW
((88212-029)) 79A.60.050)

| ndecent Li berties (wi t hout forcible
conpul sion) (RCW9A 44.100(1) (b) and
(c))

I nt roduci ng Contraband 1 (RCW 9A. 76. 140)
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Involving a mnor in drug dealing (RCW
69. 50. 401(f))

Mal i ci ous pl acenent of an expl osive 3 (RCW
70.74.270(3))

Sending, bringing into state depictions of
m nor engaged in sexually explicit
conduct (RCW 9. 68A. 060)

Unl awf ul Possession of a Firearm in the
first degree (RCW9.41.040(1)(a))

Use of a Machine G@un in Conm ssion of a
Fel ony (RCW 9. 41. 225)

Vehi cul ar Hom cide, by disregard for the
safety of others (RCW46.61.520)

Bai | Junpi ng W th Mur der 1 (RCW
9A. 76.170(2) (a))

Bri bery (RCW 9A. 68. 010)

Incest 1 (RCW9A. 64.020(1))

Intimdating a Judge (RCW 9A. 72. 160)

I nti mdating a Juror/Wtness (RCW
9A. 72. 110, 9A. 72.130)

Mal i ci ous placenent of an imtation device
2 (RCW 70.74.272(1) (b))

Manuf acture, deliver, or possess wth
intent to deliver narcotics from
Schedule |1 or Il (except heroin or
cocai ne) or flunitrazepam from
Schedul e 1V (RCW 69. 50.401(a)(1)(i))

Rape of a Child 3 (RCW9A. 44.079)

Theft of a Firearm (RCW 9A. 56. 300)

Abandonnment of dependent person 1 (RCW

9A. 42. 060)

Advanci ng noney or property for
extortionate extension of credit (RCW
9A. 82. 030)

Bail Junmping with class A Felony (RCW
9A. 76.170(2) (b))

Child Mol estation 3 (RCW9A. 44. 089)

Crimnal Mstreatnment 1 (RCW 9A. 42.020)

p. 25
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Cust odi al Sexual M sconduct 1 (RCW
9A. 44. 160)

Delivery of imtation controlled substance
by person eighteen or over to person
under ei ghteen (RCW 69.52.030(2))

Extortion 1 (RCW 9A. 56. 120)

Extortionate Extension of Credit (RCW
9A. 82. 020)

Extortionate Means to Col | ect Extensions of
Credit (RCW9A. 82.040)

I ncest 2 (RCW 9A. 64.020(2))

Ki dnappi ng 2 (RCW 9A. 40. 030)

On and after July 1, 2000: No- Cont act
Order Violation: Donestic Viol ence
Pretrial Condition (RCW 10.99.040(4)
(b) and (c))

On and after July 1, 2000: No- Cont act
Order Violation: Donestic Viol ence
Sentence Condition (RCW 10.99. 050(2))

On and after July 1, 2000: Protection

Order Violation: Donestic Viol ence
Cvil Action (RCW 26.50.110 (4) and
(3))

On and after July 1, 2000: Stal king (RCW
9A. 46. 110)

Perjury 1 (RCW9A. 72.020)

Per si st ent prison m sbehavi or (RCW
9. 94. 070)

Possession of a Stolen Firearm (RCW
9A. 56. 310)

Rape 3 (RCW 9A. 44. 060)
Rendering Crim nal Assistance 1 (RCW

9A. 76. 070)

Sexual M sconduct with a Mnor 1 (RCW
9A. 44. 093)

Sexually Violating Human Remains (RCW
9A. 44. 105)
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Arson 2 (RCW 9A. 48. 030)

Assault 2 (RCW9A. 36.021)

Assault by Watercraft (RCW ((88312-632))
79A. 60. 060)

Bri bing a Wtness/Bri be Received by Wt ness
(RCW9A. 72. 090, 9A.72.100)

Comrerci al Bribery (RCW 9A. 68. 060)

Counterfeiting (RCW9.16.035(4))

Escape 1 (RCW9A 76.110)

Hit and Run--1njury Acci dent (RCW
46.52.020(4))

Ht and Run with Vessel--Injury Accident
(RCW ((88—212-155(3))) 79A.60.200(3))

| ndecent Exposure to Person Under Age
Fourt een (subsequent sex of fense) (RCW
9A. 88. 010)

| nfl uenci ng Qut cone of Sporting Event (RCW
9A. 82. 070)

Knowi ngly Trafficking in Stolen Property
(RCW 9A. 82. 050( 2))

Mal i ci ous Harassnment (RCW 9A. 36. 080)

Manuf acture, deliver, or possess wth
intent to deliver narcotics from

Schedule I'I'l, 1V, or V or nonnarcotics
from Schedule |-V (except marijuana,
anphet am ne, met hanphet am nes, or

flunitrazepam) (RCW 69.50.401(a) (1)
(iii) through (v))

Resi dential Burglary (RCW9A. 52.025)

Robbery 2 (RCW 9A. 56. 210)

Theft of Livestock 1 (RCW 9A. 56.080)

Threats to Bonb (RCW 9. 61. 160)

Use of Proceeds of Crimnal Profiteering
(RCWO9A. 82.080 (1) and (2))

Vehi cul ar Assault (RCW 46.61.522)

WIllful Failure to Return from Furlough
(RCW 72. 66. 060)

Abandonnment of dependent person 2 (RCW
9A. 42. 070)

p. 27
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Assault 3 (RCW 9A. 36. 031)

Assault of a Child 3 (RCW9A. 36.140)

Bail Junping with class B or C Fel ony (RCW
9A. 76.170(2) (c))

Burglary 2 (RCW 9A.52. 030)

Communi cation with a Mnor for |nmmoral
Pur poses (RCW 9. 68A. 090)

Crimnal Gang Intimdation (RCW9A.46.120)

Crimnal Mstreatnment 2 (RCW9A. 42. 030)

Cust odi al Assault (RCW 9A. 36. 100)

Delivery of a material in lieu of a
controll ed substance ( RCW
69. 50. 401(c))

Escape 2 (RCW9A. 76.120)

Extortion 2 (RCW 9A. 56. 130)

Har assnment ( RCW 9A. 46. 020)

I nti mdating a Publ i c Ser vant (RCW
9A. 76. 180)

| nt roduci ng Contraband 2 (RCW 9A. 76. 150)

Maintaining a Dwelling or Place for
Controll ed Substances ( RCW
69. 50. 402(a) (6))

Malicious Injury to Railroad Property (RCW
81. 60. 070)

Manuf acture, deliver, or possess wth
intent to deliver nmarijuana (RCW
69. 50.401(a) (1) (iii))

Manuf acture, distribute, or possess wth
intent to distribute an imtation
controll ed substance ( RCW
69. 52. 030(1))

Patronizing a Juvenile Prostitute (RCW

9. 68A. 100)

Perjury 2 (RCW9A. 72. 030)

Possession  of | ncendiary Device (RCW
9. 40. 120)

Possessi on of Machi ne Gun or Short-Barrel ed
Shotgun or Rifle (RCW9.41. 190)
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Pronoting Prostitution 2 (RCW 9A. 88. 080)

Reckl essly Trafficking in Stolen Property
(RCW 9A. 82. 050(1))

Securities Act violation (RCW21.20.400)

Tanpering with a Wtness (RCW9A. 72. 120)

Tel ephone Har assnent (subsequent conviction
or threat of death) (RCW9.61.230)

Theft of Livestock 2 (RCW 9A. 56. 080)

Unl awf ul | nmprisonnment (RCW 9A. 40. 040)

Unl awful possession of firearm in the
second degree (RCW9.41.040(1) (b))

Unl awf ul Use of Building for Drug Purposes
(RCW 69. 53. 010)

WIlIlful Failure to Return fromWrk Rel ease
(RCW 72. 65. 070)

Comput er Trespass 1 (RCW 9A.52. 110)

Counterfeiting (RCW9. 16.035(3))

Create, deliver, or possess a counterfeit
controll ed substance ( RCW
69. 50. 401(b))

Escape from Comunity Cust ody (RCW
72.09. 310)

Felony driving or physical control of a
not or vehicl e whi | e under t he
influence of intoxicating liquor or
any drug (RCW46.61.5055(3))

Health Care Fal se C ai ns (RCW 48. 80. 030)

Mal i ci ous M schief 1 (RCW 9A. 48.070)

Possessi on of controlled substance that is
ei t her heroin or narcotics from
Schedule | or Il or flunitrazepamfrom
Schedul e 1V (RCW 69. 50. 401(d))

Possession of phencyclidine (PCP) (RCW
69. 50. 401(d))

Possession of Stolen Property 1 (RCW
9A. 56. 150)

Theft 1 (RCW 9A. 56. 030)

Theft of Rental, Leased, or Lease-purchased
Property (val ued at one thousand five

p. 29
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hundr ed dol l ars or nor e) (RCW
9A. 56. 096(4))

Trafficking in Insurance Cdains (RCW
48. 30A. 015)

Unl awful Practice of Law (RCW 2. 48. 180)

Unlicensed Practice of a Profession or
Busi ness ( RCW 18. 130. 190( 7))

Attenpting to Elude a Pursuing Police
Vehi cl e (RCW 46. 61. 024)

False Verification for Wl fare (RCW
74. 08. 055)

Forged Prescription (RCW69. 41. 020)

Forged Prescription for a Controlled
Subst ance (RCW 69. 50. 403)

Forgery (RCW 9A. 60. 020)

Mal i ci ous M schief 2 (RCW 9A. 48. 080)

Possess Controlled Substance that is a

Narcotic from Schedule III, 1V, or V
or Non-narcotic from Schedule 1-V
(except phencyclidine or

flunitrazepan) (RCW 69.50.401(d))

Possession of Stolen Property 2 (RCW
9A. 56. 160)

Reckl ess Burning 1 (RCW 9A. 48. 040)

Taking Mdtor Vehicle Wthout Perm ssion
(RCW 9A. 56. 070)

Theft 2 (RCW 9A. 56. 040)

Theft of Rental, Leased, or Lease-purchased
Property (valued at two hundred fifty
dollars or nore but less than one
t housand five hundred dollars) (RCW
9A. 56. 096(4))

Unl awf ul | ssuance of Checks or Drafts (RCW
9A. 56. 060)

Unl awf ul Use of Food Stanps (RCW 9.91. 140
(2) and (3))

Vehicle Prowl 1 (RCW9A. 52.095)
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Sec. 7. RCW9.94A 360 and 1999 ¢ 352 s 10 and 1999 ¢ 331 s 1 are
each reenacted and anended to read as foll ows:

The offender score is neasured on the horizontal axis of the
sentencing grid. The offender score rules are as foll ows:

The of fender score is the sumof points accrued under this section
rounded down to the nearest whol e nunber.

(1) Aprior convictionis a conviction which exists before the date
of sentencing for the offense for which the offender score is being
conput ed. Convictions entered or sentenced on the sane date as the
conviction for which the offender score is being conputed shall be
deened "ot her current offenses" within the neaning of RCW 9. 94A. 400.

(2) Cass A and sex prior felony convictions shall always be
included in the of fender score. Class B prior felony convictions other
t han sex of fenses shall not be included in the of fender score, if since
the last date of release from confinement (including full-time
residential treatnent) pursuant to a felony conviction, if any, or
entry of judgnment and sentence, the offender had spent ten consecutive
years in the community without commtting any crinme that subsequently
results in a conviction. Cdass C prior felony convictions other than
sex offenses shall not be included in the offender score if, since the
| ast date of release fromconfinenent (including full-tinme residenti al
treatment) pursuant to a felony conviction, if any, or entry of
j udgnment and sentence, the offender had spent five consecutive years in
the community without commtting any crine that subsequently results in
a conviction. Serious traffic convictions shall not be included in the
of fender score if, since the |last date of release from confinenent
(including full-tinme residential treatnent) pursuant to a felony
conviction, if any, or entry of judgnent and sentence, the offender
spent five years in the comunity w thout commtting any crine that
subsequently results in a conviction. This subsection applies to both
adult and juvenile prior convictions.

(3) Qut-of-state convictions for offenses shall be classified
according to the conparabl e offense definitions and sentences provi ded

by Washington |aw Federal convictions for offenses shall be
classified according to the conparable offense definitions and
sentences provided by Wshington |aw. If there is no clearly

conpar abl e of fense under Washington | aw or the offense is one that is
usual ly considered subject to exclusive federal jurisdiction, the

p. 31 SSB 6434
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of fense shall be scored as a class C felony equivalent if it was a
felony under the relevant federal statute.

(4) Score prior convictions for felony anticipatory offenses
(attenpts, crimnal solicitations, and crim nal conspiracies) the sane
as if they were convictions for conpleted of fenses.

(5)(a) In the case of multiple prior convictions, for the purpose
of conputing the offender score, count all convictions separately,
except:

(i) Prior offenses which were found, under RCW9. 94A 400(1)(a), to
enconpass the sanme crimnal conduct, shall be counted as one offense,
the offense that vyields the highest offender score. The current
sentencing court shall determne with respect to other prior adult
of fenses for which sentences were served concurrently or prior juvenile
of fenses for which sentences were served consecutively, whether those
of fenses shall be counted as one offense or as separate offenses using
the "same crimnal conduct” analysis found in RCW9. 94A. 400(1)(a), and
if the court finds that they shall be counted as one offense, then the
of fense that yields the highest offender score shall be used. The
current sentencing court may presune that such other prior offenses
were not the sane crimnal conduct from sentences inposed on separate
dates, or in separate counties or jurisdictions, or in separate
conplaints, indictnments, or informations;

(ti) In the case of nultiple prior convictions for offenses
commntted before July 1, 1986, for the purpose of conputing the
of fender score, count all adult convictions served concurrently as one
of fense, and count all juvenile convictions entered on the sane date as
one offense. Use the conviction for the offense that yields the
hi ghest of fender score.

(b) As used in this subsection (5), "served concurrently" mneans
that: (i) The latter sentence was inposed with specific reference to
the former; (ii) the concurrent relationship of the sentences was
judicially inmposed; and (iii) the concurrent timng of the sentences
was not the result of a probation or parole revocation on the forner
of f ense.

(6) If the present conviction is one of the anticipatory offenses
of crimnal attenpt, solicitation, or conspiracy, count each prior
conviction as if the present conviction were for a conpl eted of fense.

(7) I'f the present conviction is for a nonviolent offense and not
covered by subsection (11) or (12) of this section, count one point for

SSB 6434 p. 32
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each adult prior felony conviction and one point for each juvenile
prior violent felony conviction and 1/2 point for each juvenile prior
nonvi ol ent fel ony conviction.

(8) If the present conviction is for a violent offense and not
covered in subsection (9), (10), (11), or (12) of this section, count
two points for each prior adult and juvenile violent fel ony conviction,
one point for each prior adult nonviolent felony conviction, and 1/2
point for each prior juvenile nonviolent felony conviction.

(9) If the present conviction is for a serious violent offense,
count three points for prior adult and juvenile convictions for crimnes
inthis category, tw points for each prior adult and juvenile violent
conviction (not already counted), one point for each prior adult
nonvi ol ent felony conviction, and 1/2 point for each prior juvenile
nonvi ol ent fel ony conviction.

(10) If the present conviction is for Burglary 1, count prior
convictions as in subsection (8) of this section; however count two
points for each prior adult Burglary 2 or residential burglary
conviction, and one point for each prior juvenile Burglary 2 or
residential burglary conviction.

(11) If the present conviction is for a felony traffic offense
count two points for each adult or juvenile prior conviction for
Vehi cul ar Hom cide ((er)), Vehicular Assault, or Felony Driving or
Physical Control of a Mtor Vehicle Wile Under the Influence of

I ntoxicating Liquor or any Drug; for each felony offense count one

poi nt for each adult and 1/2 point for each juvenile prior conviction;
for each serious traffic offense, other than those used for an
enhancenment pursuant to RCW 46.61.520(2), count one point for each
adult and 1/2 point for each juvenile prior conviction.

(12) If the present conviction is for a drug offense count three
points for each adult prior felony drug offense conviction and two
points for each juvenile drug offense. Al other adult and juvenile
felonies are scored as in subsection (8) of this section if the current
drug offense is violent, or as in subsection (7) of this sectionif the
current drug offense is nonviolent.

(13) If the present conviction is for WIllful Failure to Return
from Furl ough, RCW 72.66.060, WIIful Failure to Return from Wrk
Rel ease, RCW 72.65.070, or Escape from Community Custody, RCW
72.09. 310, count only prior escape convictions in the offender score.

p. 33 SSB 6434



©O© 00 N O Ol WDN P

e o
o 0o A W N PP O

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

Count adult prior escape convictions as one point and juvenile prior
escape convictions as 1/2 point.

(14) If the present conviction is for Escape 1, RCWO9A 76.110, or
Escape 2, RCWO9A. 76. 120, count adult prior convictions as one point and
juvenile prior convictions as 1/2 point.

(15) If the present conviction is for Burglary 2 or residentia
burglary, count priors as in subsection (7) of this section; however,
count two points for each adult and juvenile prior Burglary 1
conviction, two points for each adult prior Burglary 2 or residential
burgl ary conviction, and one point for each juvenile prior Burglary 2
or residential burglary conviction.

(16) If the present conviction is for a sex offense, count priors
as in subsections (7) through (15) of this section; however count three
points for each adult and juvenile prior sex offense conviction.

(17) If the present conviction is for an offense commtted while
t he of fender was under community placenent, add one point.

Sec. 8. RCW46.01.260 and 1999 ¢ 86 s 2 are each anended to read
as foll ows:
(1) Except as provided in subsection (2) of this section, the

director, in his or her discretion, may destroy applications for
vehicle |icenses, copies of vehicle |icenses issued, applications for
drivers’ licenses, copies of issued drivers’ |icenses, certificates of

title and registration or other docunents, records or supporting papers
on file in his or her office which have been mcrofilmed or
phot ographed or are nore than five years old. |[|f the applications for
vehicle licenses are renewal applications, the director nay destroy
such applications when the conputer record thereof has been updated.

(2)(a) The director shall not destroy records of convictions or
adj udi cati ons of RCW 46.61.520 and 46.61.522 or records of deferred
prosecutions granted under RCW 10.05.120 and shall maintain such
records permanently on file.

(b) The director shall not, ((wthinHifteenyearsiromthedateof
conviet+on—or—adiudiecation)) for at least fifty years or until the

death of the subject of the records, destroy records of the follow ng:
(1) Convictions or adjudications of the follow ng offenses: RCW
46. 61. 502 or 46.61.504; or
(1i) If the offense was originally charged as one of the offenses
designated in (a) or (b)(i) of this subsection, convictions or

SSB 6434 p. 34
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adj udi cations of the followi ng of fenses: RCW46.61.500 or 46.61.5249
or any other violation that was originally charged as one of the
of fenses designated in (a) or (b)(i) of this subsection.

(c) For purposes of RCW46.52. 101 and 46.52. 130, offenses subject
to this subsection shall be considered "al cohol -rel ated" offenses.

~-- END ---
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