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SENATE BI LL 6511

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on

By Senat or Thi baudeau; by request of Departnment of Social and Health
Servi ces

Read first tine . Referred to Commttee on

AN ACT Relating to the protection of patients in state hospitals;
amendi ng RCW72. 23. 010, 72.23.020, 70.124.060, 70.124.070, 70.124.090,
and 70.124.100; amending 1992 c¢ 230 s 3 (uncodified); adding new
sections to chapter 72.23 RCW recodi fying RCW70.124. 060, 70.124. 070,
70. 124. 090, 70.124.100, and 70.124.900; and repealing RCW 70.124. 010,
70.124. 020, 70.124.030, 70.124.040, 70.124.050, and 70.124. 080.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW72.23.010 and 1981 ¢ 136 s 99 are each anended to read
as follows:

( (As—used—n—this—echapter—the—foHowng—terms—shall—have—the
foH-ewing—reanings-)) Unless the context requires otherw se, the
definitions in this section apply throughout this chapter.

(1) "Abandonnent" neans action or inaction by a person or entity
with a duty of care for a patient that | eaves the patient w thout the
neans or ability to obtain necessary food, clothing, shelter, or health
care.

(2) "Abuse" nmeans a wllful action or inaction that inflicts
injury, unreasonable confinenment, intimdation, or punishnment on a
patient. In instances of abuse of a patient who is unable to express
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or denonstrate physical harm pain, or nental anqguish, the abuse is

presuned to cause physical harm pain, or nental anguish. Abuse

i ncl udes sexual abuse, nental abuse, physical abuse, and exploitation

of a patient, which have the foll owi hg neani ngs:

(a) "Sexual abuse" neans any formof nonconsensual sexual contact,

including but not limted to unwant ed or i nappropriate touching, rape,

sodony, sexual coercion, sexually explicit photography, and sexua

harassnent. Sexual abuse includes any sexual contact between a staff

person and a patient, whether or not it is consensual.

(b) "Physical abuse" neans the willful action of inflicting bodily

injury or physical mstreatnent. Physi cal abuse includes, but is not

limted to, striking with or without an object, slapping, pinching,

choki ng, kicking, shoving, prodding, or the use of chemi cal restraints

or physical restraints unless the restraints are consistent with this

chapter, and includes restraints that are otherwise being used

i nappropriately.

(c) "Mental abuse" neans any willful action or inaction of nental

or verbal abuse. Mental abuse includes, but is not |limted to,

coercion, harassnent, inappropriately isolating a patient fromfaml|ly,

friends, or reqular activity, and verbal abuse that includes

ridiculing, intimdating, velling, or swearing.

(d) "Exploitation" neans an act of forcing, conpelling, or exerting

undue i nfluence over a patient causing the patient to act in a way that

is inconsistent with rel evant past behavior, or causing the patient to

perform services for the benefit of another.

(3) "Court" nmeans the superior court of the state of Washi ngton.

(4) "Departnent"” neans the departnment of social and health
servi ces.

(5) "Financial exploitation” nmeans the illegal or inproper use of

the property, incone, resources, or trust funds of the patient by any

person for any person’'s profit or advant age.

(6) "Law enforcenment agency" neans the police departnent, the

director of public safety, or the office of the sheriff.

(7) "Licensed physician" neans an individual licensed to practice

as a physician under chapter 18.57 or 18.71 RCW or a nedical officer,

simlarly qualified, of the government of the United States while in

this state in performance of his or her official duties.
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(8) "Mandated reporter"” is an enployee of the departnent or a

hospi tal , a law enforcenent officer, or any person  who is
professionally licensed, certified, or reqgistered under Title 18 RCW

(9) "Mentally ill person" ((shalt)) neans any person who,
((pursuant to the definitions containedin RCW71.05.020,)) as a result
of a nmental disorder presents a |likelihood of serious harmto others or
hi msel f or herself, or is gravely disabled, as these terns are defined
in RCW 71. 05. 020.

(10) "Neglect" neans (a) a pattern of conduct or inaction by a
person or entity with a duty of care to provide the goods and services
that maintain physical or nental health of a patient, or that avoids or
prevents physical or nental harmor pain to a patient, or (b) an act or
om ssion by such person or entity that denonstrates a serious di sregard
of consequences of such a magnitude as to constitute a clear and
present danger to the patient’s health, welfare, or safety.

(11) "Patient" ((shall)) nmeans a person under observation, care, or
treatment in a state hospital, or a person found nentally ill by the
court, and not discharged froma state hospital, or other facility, to
whi ch such a person had been ordered hospitalized.

(4 | ohvsician” hall ndividual . I

. hvsioci I he | E o | i cal
e  simitard Lified of ti E o . I
. . . : . o es—))

(12) "Perm ssive reporter"” neans any person, enployee of a
financial institution, attorney, or volunteer in a facility or program
provi ding services for patients.

(13) "Protective nechani sns" neans any interventions provided by
the departnent to a patient with the consent of the patient, or the
|l egal representative of the patient, who has been abandoned, abused,
financially exploited, or neglected. These interventions may include,
but are not limted to patient transfer, staff transfer, arranging for
nedi cal assessnents or evaluations, psychological evaluations, or
referral for |egal assistance.

(14) "Restraint" neans either a physical restraint or a drug that
is being used as a restraint. A physical restraint is any manua
nethod or physical or nechanical device, material, or equipnent
attached or adjacent to the patient’s body. A drug used as a restraint
IS a prescribed nedication used to control behavior or to restrict the
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patient’s freedomof novenent and is not a standard treatnent for the
patient’s nmedical or psychiatric condition.

(15) "Secretary" neans the secretary of social and health servi ces.

(16) "State hospital" ((shal+)) neans any hospital operated and
mai nt ai ned by the state of Washington for the care of the nentally ill.

(17) "Superintendent" ((shall)) neans the superintendent or chi ef
executive officer of a state hospital.

((*Gourt"—shali—nean-the superi-orcourt—of the stateof VMshi-ngten-

" Resident" shall i i : hi .

; " hi I vy L hall i nelud I

 erini L . | hall—inelud I | )

Sec. 2. RCW72.23.020 and 1959 ¢ 28 s 72.23.020 are each anended
to read as foll ows:

There are hereby permanently | ocated and established the foll ow ng
state hospitals: Wstern state hospital at Fort Steilacoom Pierce
county; and eastern state hospital at Mdical Lake, Spokane county((+

and—nerthern—statehospital—near—Sedro\WseH-ey—Skagr-t—county) ) .

Sec. 3. 1992 ¢ 230 s 3 (uncodified) is anended to read as foll ows:

It is the intent of this ((aet)) chapter to:

(1) Focus, restate, and enphasize the legislature’s commtnent to
the mental health reformenbodied in chapter ((4:1f205})) 205, Laws of
1989 (({SB-5460}));

(2) Elimnate, or schedule for repeal, statutes that are no | onger
relevant to the regulation of the state’'s nental health program
((and))

(3) Reaffirm the state’s commitnent to provide incentives that
reduce reliance on inappropriate state hospital or other inpatient
care; and

(4) Reaffirm the intent of the legislature to (a) provide a
reporting systemto protect patients from abuse, (b) nake protective
nechani snms _available, and (c) maintain the strictest regard for the
privacy of the subjects of the reports.

Sec. 4. RCW 70.124. 060 and 1999 ¢ 176 s 24 are each anended to
read as fol |l ows:
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act+wvity-—)) A person who nmakes a good faith report as required or
permtted by this chapter is inmune from any civil or crimnal
liability that could result from reporting or testifying about what
they believe to be patient abandonnent, abuse, financial exploitation,
or neglect. |If the personis a state enployee it is an unfair practice
under chapter 49.60 RCW for the enployer to discharge, expel, or
ot herw se discrimnate against the enployee.

(2) Conduct conforming with the reporting requirenents of this
chapter is not a violation of the confidential comunication privilege
of RCW 5.60.060 (3) or (4) or 18.83.110. Nothing in this chapter
super sedes or abridges renedies provided in chapter 4.92 RCW

Sec. 5. RCW70.124.070 and 1997 ¢ 392 s 521 are each anended to
read as foll ows:

A person who is required to nmake a report or ((t+e)) cause ((toe—be
made)) a report ((pursuant—toREW70124-030-0or+70-—124-040)) to be nade
under this chapter and who know ngly fails to make such report or fails
to cause such report to be made is guilty of a gross m sdeneanor

Sec. 6. RCW 70. 124. 090 and 1999 ¢ 176 s 25 are each anended to
read as fol |l ows:

ebjecttves—of—this—<chapter—)) The departnent shall aid and assist the

achi evenent of the objectives of this chapter by publishing and
distributing informational, educational, and training materials on
preventing and reporting patient abandonnent, abuse, financia
exploitation, and neglect. These materials shall be nade available to
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state hospitals and state hospital enployees and posted where

appropriate.

Sec. 7. RCW 70. 124. 100 and 1999 ¢ 176 s 26 are each anended to
read as foll ows:
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purpoeses—)) (1) An enployee who is subjected to workplace reprisal or

retaliatory action as the result of making a report under this chapter
has renedi es under chapter 49.60 RCW The protections provided in RCW
4.24.500 through 4.24.520 apply to conplaints nade under this section.
(2) The identity of an enployee who nmakes a report in good faith
may remain confidential if requested. It will remain confidential
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unless the departnent determnes the conplaint was not nmade in good
faith.

(3) An attenpt to discharge a patient, nove them to a nore
restrictive environnment, or any type of discrimnatory treatnent of a
patient by whom or on behalf of whoma conplaint was filed, raises a
rebuttable presunption that the action was in retaliation for the
filing of the conplaint. The attenpt or discrimnatory action nust
take place within one year of the filing of the conplaint or the
institution of the action to raise the presunption.

(4) The presunption of retaliatory action is rebutted by:

(a) Credible evidence establishing that the alleged retaliatory
action was initiated prior to the conpl aint;

(b) A functional assessnent conducted by the departnent that shows
that the patient’s needs cannot be net by reasonabl e accommbdati ons of
the less restrictive environnent due to the increased needs of the
patient; or

(c) Medical or legal determnations that the patient no |onger
neets the standard for inpatient treatnent.

(5) For the purposes of this section:

(a) "Workplace reprisal or retaliatory action" neans, but is not
limted to:

(i) Denial of adequate staff to performduties;

(ii) Frequent staff changes;

(iii) Frequent and undesirable office changes;

(iv) Refusal to assign neaningful work;

(v) Unwarranted and unsubstantiated report of m sconduct under
Title 18 RCW

(vi) Letter of reprimand or an unsatisfactory performance
eval uati on;

(vii) Denotion;

(viii) Denial of enploynent; or

(ix) A supervisor encouraging a cowrker to behave in a hostile
manner to the enpl oyee.

(b) "Reasonabl e accommbdation” by a state hospital to the needs of
a prospective or current patient has the neaning given to this term
under the federal Anericans with disabilities act of 1990, 42 U S.C
Sec. 12101 et  seq. and other applicable federal or state
antidiscrimnation |aws and regul ati ons.
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(6) This section does not prohibit a state hospital fromexercising
its authority to termnate, suspend, or discipline an enployee who
engages in workplace reprisal or retaliatory action against a state
enpl oyee.

(7) The protection provided to reporters under this chapter does
not prevent the state hospital from termnating, suspending, or
disciplining a reporter for other |awful purposes.

(8) A patient who relies upon and is provided spiritual treatnent
in lieu of nedical treatnent in accordance with the tenets and
practices of a well-recognized religious denom nation is not for that
reason al one consi dered abandoned, abused, or neglected. This chapter
does not authorize, permt, or require nedical treatnment contrary to
the stated or clearly inplied objection of such a person.

(9) The departnent shall maintain a policy and procedure to protect
state enployees who in good faith report suspected abandonnent, abuse,
financial exploitation, or neglect as defined in this chapter. | t
shal|l also have a policy and procedure that di scourages conplaints mde
in bad faith or for retaliatory purposes.

NEW SECTION. Sec. 8. A new section is added to chapter 72.23 RCW
to read as foll ows:

(1) When there is reasonable cause to believe that abandonnent,
abuse, financial exploitation, or neglect of a patient has occurred,

mandated reporters shall imediately report to the departnent. | f
there is reason to suspect that sexual or physical assault has
occurred, mandated reporters shall immediately report to the

appropriate | aw enforcenent agency and to the departnent.

(2) Permssive reporters may report to the departnent or a |aw
enforcenent agency when there is reasonable cause to believe that a
patient is being or has been abandoned, abused, financially exploited,
or negl ect ed.

(3) Each report, oral or witten, nust contain as nuch as possible
of the follow ng information:

(a) The nane and address of the person neking the report;

(b) The nane and address of the patient and the nanme of the state
hospi tal providing care;

(c) The nane and address of the legal guardian or alternate
deci si on meker;
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(d) The nature and extent of the abandonnent, abuse, financi al
expl oi tation, or neglect;

(e) Any history of previous abandonnent, abuse, financia
expl oi tation, or neglect;

(f) The identity of the alleged perpetrator, if known; and

(g) Oher information that may be helpful in establishing the
extent of abandonnent, abuse, financial exploitation, neglect, or the
cause of death of the deceased patient.

(4) Unless there is a judicial proceeding or the person consents,
the identity of the person meking the report under this section is
confidential.

NEW SECTION.. Sec. 9. A new section is added to chapter 72.23 RCW
to read as foll ows:

(1) The departnent shall initiate a response to a report, no | ater
than twenty-four hours after know edge of the report, of suspected
abandonnment, abuse, financial exploitation, or neglect of a patient.

(2) When the initial report or investigation by the departnent
i ndi cates that the all eged abandonnent, abuse, financial exploitation,
or neglect may be crimnal, the departnent shall make an i medi ate
report to the appropriate | aw enforcenent agency. The departnent and
| aw enforcenent shall coordinate in investigating reports made under
this chapter. The departnment nmay provide protective nechanisns as
needed.

(3) The | aw enforcenent agency or the departnment shall report the
incident in witing to the proper county prosecutor or city attorney
for appropriate action whenever the investigation reveals that a crine
may have been conmmtted.

(4) The departnent and |aw enforcenent may share information
contained in reports and findings of abandonnent, abuse, financi al
exploitation, or neglect of a patient, consistent with RCW 74. 04. 060
and 42.17.310 and chapters 71.05, 71.34, and 70.02 RCW and other
applicable confidentiality | aws.

(5) The departnent shall notify the proper licensing authority
concerning any report received under this chapter that alleges that a
person who is professionally |licensed, certified, or registered under
Title 18 RCWhas abandoned, abused, financially exploited, or neglected
a patient.

SB 6511 p. 10



©O© 00 N O Ol WDN P

W W W NDNDNDNDDNDDNDDNDNMNDNMNDNPEPRPPRPPPPEPERPPRERPPEPPE
N PO O© 00 NO Ol D WNPEFP O OO0Lm~NO O P~ wWwDNPEL O

33
34
35
36

NEW SECTI ON. Sec. 10. A new section is added to chapter 72.23 RCW
to read as foll ows:

(1) \Where appropriate, an investigation by the departnent may
include a private interview with the patient regarding the alleged
abandonnment, abuse, financial exploitation, or neglect of the patient.

(2) I'n conducting the investigation, the departnent shall interview
t he person who conpl ai ned, unless anonynous, and shall use its best
efforts to interview the patient or patients harned. The departnent
shall also interview hospital staff and any avail able independent
sources including appropriate famly nenbers of the patient.

(3) The departnment may conduct ongoing case planning and
consultation with

(a) Designated regional support network staff;

(b) Consultants designated by the departnent;

(c) Designated representatives of Wshington Indian tribes if
patient information exchanged is pertinent to cases under investigation
or the provision of protective services.

I nformation considered privileged by statute and not directly
related to reports required by this chapter may not be divul ged wi t hout
a valid witten waiver of the privilege.

(4) The departnent shall prepare and keep on file a report of each
i nvestigation conducted by the departnent for a period of tinme in
accordance with policies established by the departnent.

(5) If the departnment determ nes that a patient has suffered from
abuse, neglect, abandonnment, or financial exploitation; |acks the
ability or capacity to consent; and needs the protection of a guardi an,
t he departnment may bring a guardi anshi p acti on under chapter 11.88 RCW
as an interested person.

(6) The departnent may phot ograph a patient or their environnent to
provi de docunentary evidence, if the patient or their |ega
representative agrees. Consent fromthe |egal representative is not
necessary if he or she is the alleged abuser.

NEW SECTION.  Sec. 11. RCW 70.124.060 (as anended by this act),
70.124. 070 (as anmended by this act), 70.124.090 (as anended by this
act), 70.124.100 (as anmended by this act), and 70.124.900 are each
recodi fied as sections in chapter 72.23 RCW
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NEW SECTION. Sec. 12. Section 3 of this act is added to chapter
72.23 RCW

NEW SECTION. Sec. 13. The followng acts or parts of acts are
each repeal ed:

(1) RCW70.124.010 (Legislative findings) and 1999 ¢ 176 s 20, 1981
c 174 s 1, & 1979 ex.s. ¢ 228 s 1,

(2) RCW70.124.020 (Definitions) and 1999 ¢ 176 s 21, 1997 ¢ 392 s
519, 1996 ¢ 178 s 24, 1981 c 174 s 2, & 1979 ex.s. c 228 s 2;

(3) RCW 70. 124. 030 (Reports of abuse or neglect) and 1999 c 176 s
22, 1981 c 174 s 3, & 1979 ex.s. c 228 s 3,

(4) RCW 70.124.040 (Reports to departnent or |aw enforcenent
agency--Action required) and 1999 c 176 s 23;

(5 RCW 70.124.050 (lnvestigations required--Seeking restraining
orders authorized) and 1983 1st ex.s. ¢ 41 s 24 & 1979 ex.s. ¢ 228 s 5;
and

(6) RCW 70.124.080 (Departnent reports of abused or neglected
patients) and 1979 ex.s. ¢ 228 s 8.

NEW SECTI O\ Sec. 14. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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