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SENATE BI LL 6733

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on
By Senators CGoi ngs and Rasnussen

Read first time 01/25/2000. Referred to Commttee on Judiciary.

AN ACT Relating to the refusal to take a breathal yzer test;
amendi ng RCW 46. 63. 020; reenacti ng and amendi ng RCW 46. 20. 308; addi ng
a new section to chapter 46.61 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 46.61 RCW
to read as foll ows:

(1) Apersonis guilty of refusing to submt to a breathal yzer test
if the person is requested to take a breathal yzer test after arrest by
a law enforcenent officer having reasonable grounds to believe the
person to have been driving or in actual physical control of a notor
vehicle within this state or operating a vessel while under the
i nfl uence of intoxicating |iquor or any drug and the person refuses to
submt to a test or tests of his or her breath or blood after being
informed by the officer of the warnings in RCW46. 20.308(2). A person
isguilty of refusing to submt to a breathalyzer test if the personis
requested to take a breathal yzer test after arrest by a | aw enf orcenent
of ficer having reasonable grounds to believe the person to have been
driving or in actual physical control of a notor vehicle while having
al cohol in a concentration in violation of RCW46.61.503 in his or her
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system and bei ng under the age of twenty-one and the person refuses to
submt to a test or tests of his or her breath or blood after being
infornmed by the officer of the warnings in RCW46.20.308(2).

(2) A person convicted of a violation of this section who has no
prior offense within seven years is guilty of a m sdeneanor. A person
convicted of a violation of this section who has at |east one such
prior conviction within seven years is guilty of a gross m sdeneanor.

(3) A violation of this section may be prosecuted in the
jurisdiction where the defendant drove, was in physical control of the
not or vehicle, or operated the vessel, or in the jurisdiction where the
refusal occurred.

Sec. 2. RCW46.20.308 and 1999 ¢ 331 s 2 and 1999 c 274 s 2 are
each reenacted and anmended to read as foll ows:

(1) Any person who operates a notor vehicle within this state is
deened to have given consent, subject to the provisions of RCW
46.61.506 and this section, to a test or tests of his or her breath or
bl ood for the purpose of determning the alcohol concentration or
presence of any drug in his or her breath or blood if arrested for any
of fense where, at the tine of the arrest, the arresting officer has
reasonabl e grounds to believe the person had been driving or was in
actual physical control of a notor vehicle while under the influence of
intoxicating liquor or any drug or was in violation of RCW46.61. 503.

(2) The test or tests of breath shall be admnistered at the
direction of a |law enforcenent officer having reasonable grounds to
bel i eve the person to have been driving or in actual physical control
of a nmotor vehicle within this state while under the influence of
intoxicating liquor or any drug or the person to have been driving or
in actual physical control of a notor vehicle while having al cohol in
a concentration in violation of RCW46.61.503 in his or her system and
bei ng under the age of twenty-one. However, in those instances where
t he person i s i ncapabl e due to physical injury, physical incapacity, or
other physical limtation, of providing a breath sanple or where the
person is being treated in a hospital, clinic, doctor’s office,
energency nedical vehicle, anbulance, or other simlar facility in
which a breath testing instrunment is not present or where the officer
has reasonable grounds to believe that the person is under the
i nfluence of a drug, a blood test shall be adm nistered by a qualified
person as provided i n RCW46. 61. 506(4). ((Fhe—eoffiecer—shall—infoermthe
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officer shall warn the driver, verbally or in witing, that:

(a) H's or her license, permt, or privilege to drive will be
revoked or denied if he or she refuses to submt to the test;
(b) H's or her license, permt, or privilege to drive will be

suspended, revoked, or denied if the test is adm nistered and the test
i ndi cates the al cohol concentration of the person’s breath or blood is
0.08 or nore, in the case of a person age twenty-one or over, or in
vi ol ati on of RCW 46.61. 502, 46.61.503, or 46.61.504 in the case of a
person under age twenty-one; ((and))

(c) His or her refusal to take the test nay be used in a crimnal
trial

(d) Washington law requires the person to take a test or tests of
the person’s breath or blood to determine if the person is under the
influence of or affected by alcohol or any drug, or a conbination
t her eof ;

(e) Refusal to take the test or tests of the person’s breath or
blood is a crine; and

(f) He or she has the right to have additional tests adm nistered
by any qualified person of his or her choosing as provided in RCW
46. 61. 506.

(3) Except as provided in this section, the test adm ni stered shal
be of the breath only. I f an individual is unconscious or is under
arrest for the crinme of vehicular hom cide as provided in RCW46. 61. 520
or vehicul ar assault as provided in RCW46. 61.522, or if an individual
is under arrest for the crine of driving while under the influence of
i ntoxicating |iquor or drugs as provided in RCW46. 61. 502, which arrest
results froman accident in which there has been serious bodily injury
to anot her person, a breath or blood test may be adm nistered w t hout
t he consent of the individual so arrested.

(4) Any person who is dead, unconscious, or who is otherwise in a
condition rendering himor her incapable of refusal, shall be deened
not to have wthdrawn the consent provided by subsection (1) of this
section and the test or tests may be adm nistered, subject to the
provi sions of RCW 46.61. 506, and the person shall be deened to have
recei ved the warnings required under subsection (2) of this section.
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(5) If, followng his or her arrest and recei pt of warnings under
subsection (2) of this section, the person arrested refuses upon the
request of a law enforcenent officer to submt to a test or tests of
his or her breath or blood, no test shall be given except as authorized
under subsection (3) or (4) of this section.

(6) If, after arrest and after the other applicable conditions and
requi renents of this section have been satisfied, a test or tests of
the person’s blood or breath is admnistered and the test results
i ndi cate that the al cohol concentration of the person’s breath or bl ood
is 0.08 or nore if the person is age twenty-one or over, or is in
viol ation of RCW 46.61. 502, 46.61.503, or 46.61.504 if the person is
under the age of twenty-one, or the person refuses to submt to a test,
the arresting officer or other law enforcenent officer at whose
direction any test has been given, or the departnent, where applicabl e,
if the arrest results in a test of the person’s blood, shall:

(a) Serve notice in witing on the person on behalf of the
departnment of its intention to suspend, revoke, or deny the person’s
license, permt, or privilege to drive as required by subsection (7) of
this section;

(b) Serve notice in witing on the person on behalf of the
departnent of his or her right to a hearing, specifying the steps he or
she nust take to obtain a hearing as provided by subsection (8) of this
section;

(c) Mark the person’s Washington state driver’s license or permt
to drive, if any, in a manner authorized by the departnent;

(d) Serve notice in witing that the marked |icense or permt, if
any, is a tenporary license that is valid for sixty days fromthe date
of arrest or fromthe date notice has been given in the event notice is
given by the departnent following a blood test, or wuntil the
suspensi on, revocation, or denial of the person’s license, permt, or
privilege to drive is sustained at a hearing pursuant to subsection (8)
of this section, whichever occurs first. No tenporary licenseis valid
to any greater degree than the license or permt that it replaces; and

(e) Imediately notify the departnent of the arrest and transmt to
the departnment wthin seventy-two hours, except as delayed as the
result of a blood test, a sworn report or report under a declaration
aut horized by RCWO9A. 72. 085 that states:

(1) That the officer had reasonabl e grounds to believe the arrested
person had been driving or was in actual physical control of a notor
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vehicle within this state while under the influence of intoxicating
i quor or drugs, or both, or was under the age of twenty-one years and
had been driving or was in actual physical control of a notor vehicle
whi | e having an al cohol concentration in violation of RCW46. 61. 503;

(1i) That after receipt of the warnings required by subsection (2)
of this section the person refused to submt to a test of his or her
bl ood or breath, or a test was adm ni stered and the results indicated
t hat the al cohol concentration of the person’s breath or bl ood was 0. 08
or nore if the person is age twenty-one or over, or was in violation of
RCW 46. 61. 502, 46.61.503, or 46.61.504 if the person is under the age
of twenty-one; and

(ti1) Any other information that the director may require by rule.

(7) The departnent of |licensing, upon the recei pt of a sworn report
or report under a declaration authorized by RCW 9A 72.085 under
subsection (6)(e) of this section, shall suspend, revoke, or deny the
person’s license, permt, or privilege to drive or any nonresident
operating privilege, as provided in RCW 46.20.3101, such suspension
revocation, or denial to be effective beginning sixty days fromthe
date of arrest or from the date notice has been given in the event
notice is given by the departnent following a blood test, or when
sustained at a hearing pursuant to subsection (8) of this section
whi chever occurs first.

(8) A person receiving notification under subsection (6)(b) of this
section may, within thirty days after the notice has been given,
request in witing a formal hearing before the departnment. The person
shall pay a fee of one hundred dollars as part of the request. |If the
request is mailed, it nust be postmarked within thirty days after
recei pt of the notification. Upon tinely receipt of such a request for
a formal hearing, including receipt of the required one hundred doll ar
fee, the departnment shall afford the person an opportunity for a
heari ng. The departnment may wai ve the required one hundred dollar fee
if the person is an indigent as defined in RCW10.101.010. Except as
otherwi se provided in this section, the hearing is subject to and shal
be scheduled and conducted in accordance with RCW 46.20.329 and
46. 20. 332. The hearing shall be conducted in the county of the arrest,
except that all or part of the hearing may, at the discretion of the
departnent, be conducted by tel ephone or other electronic neans. The
hearing shall be held within sixty days followng the arrest or
follow ng the date notice has been given in the event notice is given
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by the departnent follow ng a bl ood test, unl ess otherw se agreed to by
the departnment and the person, in which case the action by the
departnent shall be stayed, and any valid tenporary |icense marked
under subsection (6)(c) of this section extended, if the person is
otherwise eligible for licensing. For the purposes of this section
the scope of the hearing shall cover the issues of whether a |aw
enforcenent officer had reasonable grounds to believe the person had
been driving or was in actual physical control of a notor vehicle
within this state while under the influence of intoxicating |iquor or
any drug or had been driving or was in actual physical control of a
nmotor vehicle within this state while having alcohol in his or her
systemin a concentration in violation of RCW46.61. 503 and was under
t he age of twenty-one, whether the person was placed under arrest, and
(a) whether the person refused to submt to the test or tests upon
request of the officer after having been informed that such refusa
would result in the revocation of the person’s license, permt, or
privilege to drive, or (b) if a test or tests were admnistered
whet her the applicable requirenments of this section were satisfied
before the admnistration of the test or tests, whether the person
submtted to the test or tests, or whether a test was adm nistered
W t hout express consent as permtted under this section, and whet her
the test or tests indicated that the alcohol concentration of the
person’s breath or blood was 0.08 or nore if the person was age twenty-
one or over at the tinme of the arrest, or was in violation of RCW
46. 61. 502, 46.61.503, or 46.61.504 if the person was under the age of
twenty-one at the tine of the arrest. The sworn report or report under
a declaration authorized by RCW 9A 72.085 submtted by a |aw
enforcenent officer is prima facie evidence that the officer had
reasonabl e grounds to believe the person had been driving or was in
actual physical control of a notor vehicle within this state while
under the influence of intoxicating |iquor or drugs, or both, or the
person had been driving or was in actual physical control of a notor
vehicle within this state while having alcohol in his or her systemin
a concentration in violation of RCW46.61.503 and was under the age of
twenty-one and that the officer conplied with the requirenents of this
section.

A hearing officer shall conduct the hearing, nmay issue subpoenas
for the attendance of w tnesses and the production of docunents, and
shall adm nister oaths to w tnesses. The hearing officer shall not
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i ssue a subpoena for the attendance of a witness at the request of the
person unless the request is acconpanied by the fee required by RCW
5.56.010 for a witness in district court. The sworn report or report
under a decl aration authorized by RCW9A. 72. 085 of the | aw enf orcenent
officer and any other evidence acconpanying the report shall be
adm ssi bl e wi t hout further evidentiary f oundati on and t he
certifications authorized by the crimnal rules for courts of limted
jurisdiction shall be admssible wthout further evidentiary
f oundat i on. The person may be represented by counsel, may question
W t nesses, nmay present evidence, and nay testify. The departnment shal
order that the suspension, revocation, or denial either be rescinded or
sust ai ned.

(9) If the suspension, revocation, or denial is sustained after
such a hearing, the person whose |icense, privilege, or permt is
suspended, revoked, or denied has the right to file a petition in the
superior court of the county of arrest to review the final order of
revocation by the departnent in the sanme manner as an appeal from a
decision of a court of limted jurisdiction. Notice of appeal nust be
filed wthin thirty days after the date the final order is served or
the right to appeal is waived. Not wi t hst andi ng RCW 46. 20. 334, RALJ
1.1, or other statutes or rules referencing de novo review, the appeal
shall be limted to a review of the record of the admnistrative
hearing. The appellant nust pay the costs associated wi th obtaining
the record of the hearing before the hearing officer. The filing of
the appeal does not stay the effective date of the suspension,

revocation, or denial. A petition filed under this subsection nust
i nclude the petitioner’s grounds for requesting review. Upon granting
petitioner’s request for review, the court shall review the
departnment’s final order of suspension, revocation, or denial as
expeditiously as possible. The review nust be I|limted to a

determ nation of whether the departnment has conmtted any errors of
| aw. The superior court shall accept those factual determ nations
supported by substantial evidence in the record: (a) That were
expressly nmade by the departnent; or (b) that nay reasonably be
inferred fromthe final order of the departnment. The superior court
may reverse, affirm or nodify the decision of the departnent or remand
the case back to the departnment for further proceedings. The decision
of the superior court nust be in witing and filed in the clerk’s
office with the other papers in the case. The court shall state the
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reasons for the decision. |If judicial relief is sought for a stay or
ot her tenporary renedy fromthe departnent’s action, the court shal
not grant such relief unless the court finds that the appellant is
likely to prevail in the appeal and that w thout a stay the appell ant
will suffer irreparable injury. If the court stays the suspension,
revocation, or denial it may inpose conditions on such stay.

(10) If a person whose driver’'s license, permt, or privilege to
drive has been or wll be suspended, revoked, or denied under
subsection (7) of this section, other than as a result of a breath or
bl ood test refusal, and who has not conmtted an offense for which he
or she was granted a deferred prosecution under chapter 10.05 RCW
petitions a court for a deferred prosecution on crimnal charges
arising out of the arrest for which action has been or will be taken
under subsection (7) of this section, the court my direct the
departnent to stay any actual or proposed suspension, revocation, or
denial for at least forty-five days but not nore than ninety days. |If
the court stays the suspension, revocation, or denial, it may inpose
conditions on such stay. If the person is otherwise eligible for
licensing, the departnent shall issue a tenporary license, or extend
any valid tenporary |icense marked under subsection (6) of this
section, for the period of the stay. If a deferred prosecution
treatment plan is not recommended in the report made under RCW
10.05.050, or if treatnent is rejected by the court, or if the person
declines to accept an offered treatnment plan, or if the person viol ates

any condition inposed by the court, then the court shall inmediately
direct the departnent to cancel the stay and any tenporary marked
license or extension of a tenporary |license issued under this

subsecti on.

A suspension, revocation, or denial inposed under this section
other than as a result of a breath or blood test refusal, shall be
stayed if the person is accepted for deferred prosecution as provided
in chapter 10.05 RCW for the incident upon which the suspension,

revocation, or denial is based. If the deferred prosecution is
term nated, the stay shall be lifted and the suspensi on, revocation, or
denial reinstated. |I|f the deferred prosecution is conpleted, the stay

shall be lifted and the suspension, revocation, or denial cancel ed.
(11) When it has been finally determ ned under the procedures of

this section that a nonresident’s privilege to operate a notor vehicle

in this state has been suspended, revoked, or denied, the departnment
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shall give information in witing of the action taken to the notor
vehicle adm ni strator of the state of the person’s residence and of any
state in which he or she has a |license.

Sec. 3. RCW46.63.020 and 1999 c 86 s 6 are each anended to read
as follows:

Failure to performany act required or the performance of any act
prohibited by this title or an equival ent adm ni strative regul ati on or
| ocal law, ordinance, regulation, or resolution relating to traffic
i ncludi ng parking, standing, stopping, and pedestrian offenses, is
designated as a traffic infraction and nmay not be classified as a
crimnal offense, except for an offense contained in the follow ng
provisions of this title or aviolation of an equival ent adm nistrative
regul ation or local |aw, ordinance, regulation, or resolution:

(1) RCW 46.09.120(2) relating to the operation of a nonhi ghway
vehicle while wunder the influence of intoxicating liquor or a
control | ed substance;

(2) RCW46.09.130 relating to operation of nonhi ghway vehi cl es;

(3) RCW 46.10.090(2) relating to the operation of a snowrbile
while under the influence of intoxicating liquor or narcotics or
habit-form ng drugs or in a manner endangering the person of another;

(4) RCW46.10.130 relating to the operation of snownobil es;

(5) Chapter 46.12 RCWrelating to certificates of ownership and
regi stration and markings indicating that a vehicle has been destroyed
or declared a total |oss;

(6) RCW 46.16.010 relating to initial registration of notor
vehi cl es;

(7) RCW 46.16.011 relating to permtting unauthorized persons to
drive;

(8) RCW46.16.160 relating to vehicle trip permts;

(9) RCW 46.16.381(2) relating to knowngly providing false
information in conjunction with an application for a special placard or
license plate for disabled persons’ parking;

(10) RCW 46.20.005 relating to driving without a valid driver’s
license;

(11) RCW 46.20.091 relating to false statenments regarding a
driver’s license or instruction permt;

(12) RCW ((46-20-336)) 46.20.0921 relating to the wunlaw ul
possession and use of a driver’s |icense;
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(13) RCW46.20.342 relating to driving wth a suspended or revoked
i cense or status;

(14) RCW46.20.410 relating to the violation of restrictions of an
occupational driver’'s |icense;

(15) RCW ((46-20-420)) 46.20.345 relating to the operation of a
motor vehicle with a suspended or revoked |icense;

(16) RCW46. 20. 740 relating to operation of a notor vehicle w thout
an ignition interlock device in violation of a |icense notation that
the device is required,

(17) RCW46.20.750 relating to assisting another person to start a
vehi cl e equi pped with an ignition interlock device;

(18) RCW46.25.170 relating to commercial driver’s |icenses;

(19) Chapter 46.29 RCWrelating to financial responsibility;

(20) RCW 46.30.040 relating to providing false evidence of
financial responsibility;

(21) RCW 46.37.435 relating to wongful installation of
sunscreening materi al ;

(22) RCW 46.44.180 relating to operation of nobile home pilot
vehi cl es;

(23) RCW 46.48.175 relating to the transportation of dangerous
articl es;

(24) RCW 46.52.010 relating to duty on striking an unattended car
or other property;

(25) RCW46.52.020 relating to duty in case of injury to or death
of a person or damage to an attended vehi cl e;

(26) RCW 46.52.090 relating to reports by repairnen, storagenen,
and appr ai sers;

(27) RCW 46.52.130 relating to confidentiality of the driving
record to be furnished to an insurance conpany, an enployer, and an
al cohol / drug assessnent or treatnent agency;

(28) RCW 46.55.020 relating to engaging in the activities of a
regi stered tow truck operator without a registration certificate;

(29) RCW 46.55.035 relating to prohibited practices by tow truck
oper at or s;

(30) RCW 46.61.015 relating to obedience to police officers,
flagmen, or fire fighters;

(31) RCW 46.61.020 relating to refusal to give information to or
cooperate with an officer;
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(32) RCW 46.61.022 relating to failure to stop and give
identification to an officer;

(33) RCW46.61.024 relating to attenpting to el ude pursuing police
vehi cl es;

(34) RCW46.61.500 relating to reckless driving;

(35) RCW 46.61.502 and 46.61.504 relating to persons under the
i nfl uence of intoxicating |liquor or drugs;

(36) RCW 46.61.503 relating to a person under age twenty-one
driving a notor vehicle after consum ng al cohol;

(37) Section 1 of this act relating to refusing to submt to a
br eat hal yzer test;

(38) RCW46.61.520 relating to vehicul ar hom ci de by notor vehi cl e;

((38))) (39) RCW46.61.522 relating to vehicul ar assault;

((39))) (40) RCW 46.61.5249 relating to first degree negligent
driving;

((46))) (41) RCWA46.61.527(4) relating to reckl ess endanger nent of
roadway workers;

(((4H)) (42) RCW 46.61.530 relating to racing of vehicles on
hi ghways;

(((42)) (43) RCW 46.61.685 relating to leaving children in an
unattended vehicle wth the notor running;

((43))) (44) RCW46.64.010 relating to unl awful cancellation of or
attenpt to cancel a traffic citation

((44)r)) (45) RCW 46.64.048 relating to attenpting, aiding,
abetting, coercing, and commtting crines;

((45))) (46) Chapter 46.65 RCW relating to habitual traffic
of f enders;

(((46))) (47) RCW 46.68.010 relating to false statenents nade to
obtain a refund,

((47H)) (48) Chapter 46.70 RCWrelating to unfair notor vehicle
busi ness practices, except where that chapter provides for the
assessnent of nonetary penalties of a civil nature;

((48))) (49) Chapter 46.72 RCWrelating to the transportation of
passengers in for hire vehicles;

((49Y)) (50) RCW 46.72A.060 relating to linobusine carrier
I nsur ance;

((656))) (51) RCW46.72A.070 relating to operation of a |inobusine
w thout a vehicle certificate;
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((65H))) (52) RCW 46.72A.080 relating to false advertising by a
| i mousi ne carrier;

((652))) (53) Chapter 46.80 RCWrel ating to notor vehicle weckers;

((653))) (54) Chapter 46.82 RCW relating to driver’s training
school s;

((654))) (55) RCW46.87.260 relating to alteration or forgery of a
cab card, letter of authority, or other tenporary authority issued
under chapter 46.87 RCW

((655))) (56) RCW 46.87.290 relating to operation of an
unregi stered or unlicensed vehicle under chapter 46.87 RCW

~-- END ---
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