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SENATE BI LL 6767

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on
By Senator Fairley; by request of Departnment of Labor & Industries

Read first time 01/26/2000. Referred to Comrmittee on Labor & Workforce
Devel opnent .

AN ACT Relating to vocational rehabilitation; anending RCW
51. 32.095; adding new sections to chapter 51.32 RCW providing an
effective date; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 51.32 RCW
to read as foll ows:

(1) One of the primary purposes of this title is to enable injured
workers to return to gai nful enploynent. To be gainful enploynent, the
enpl oynment nust, in addition to other relevant factors, pay at | east
the I egal m ni rumwage. Were, as a proximte result of the industrial
injury or occupational disease, a worker is not enployable, or the
wor ker’s wage earning capacity is |less than seventy percent of his or
her wages at the tinme of injury, and the supervisor of industrial
i nsurance or the supervisor’'s designee determ nes that vocational
rehabilitation services are necessary and likely to enable the injured
wor ker to becone enployable at gainful enploynent or increase the
wor ker’s wage earning capacity at |east twenty percent and not |ess
than two dol | ars per hour, the supervisor or the supervisor’s designee,
in his or her sole discretion, whether or not nedical treatnent has
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concluded, and prior to final evaluation of the worker’s permanent
disability, may pay or, if the enployer is a self-insurer, direct the
self-insurer to pay for any or all of the costs provided i n subsections
(4) and (5) of this section. In exercising his or her sole discretion,
the supervisor of industrial insurance or the supervisor’s designee
shal | consi der

(a) The expected cost, duration, and benefit of the vocationa
servi ces;

(b) Whether the worker has taken advantage of and utilized
vocational services provided in the past; and

(c) The worker's ability and willingness to participate in and
benefit from vocational services.

(2) The followi ng order of priorities shall guide the provision of
all vocational services under this section:

(a) Vocational rehabilitation services that enable the injured
worker to return to enploynent with the date of injury enployer. This
may i nclude a return to the job at injury, a nodified job, or a newjob
with the date of injury enployer. This may also include a transitional
return to work;

(b) Vocational rehabilitation services that enable the injured
worker to return to enploynent with a new enployer. This may include
a nodi fication of the previous job or a newjob. This may al so i ncl ude
a transitional return to work; and

(c) Self-enploynent based on the worker’'s transferable skills or
on-t he-job training.

(3)(a) The supervisor of industrial insurance, or the supervisor’s
desi gnee, may require the injured worker to participate in a vocati onal
eval uation. The vocational evaluation should include an assessnent of
t he worker’s:

(1) Age, education, and interests;

(11) Applicable transferable skills;

(1i1) Preexisting physical and nental conditions;

(i1v) Physical and nental conditions proximtely caused by the
worker’s industrial injury or occupational disease;

(v) Current wage earning capacity;

(vi) Expected wage earning capacity after conpletion of vocati onal
rehabilitation services; and

(vii) Significant barriers to enpl oynent.
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(b) The vocational evaluation should also include such other
pertinent information as the departnent may prescribe by rule.

(4)(a) The cost of vocational rehabilitation services, excluding
the cost of vocational rehabilitation counselors, may not exceed five
t housand dol | ars over eighteen nonths. Costs for a formal program of
vocational rehabilitation all owed by the supervi sor or the supervisor’s
desi gnee under subsection (1) of this section may include, but is not
limted to, the follow ng costs:

(1) Tuition, books, fees, and supplies;

(11) Equiprent, including equipnent necessary for self-enploynent
or reenpl oynment;

(ti1) Child or dependent care;

(1v) Fees for on-the-job training and the cost of furnishing tools;
and

(v) A wage subsidy paid to an enpl oyer other than the enpl oyer at
the time of injury in an anmount not to exceed fifty percent of the
wor ker’s nonthly wages over a period not to exceed six nonths. The
wage subsidy must begin prior to claim closure and may not extend
beyond six nonths after claimclosure.

(b) The reasonabl e costs of transportation and, in cases where the
worker is required to reside away fromhis or her customary residence,
t he reasonabl e cost of board and | odgi ng shall al so be paid. Any costs
under this subsection shall be chargeable to the enployer’s cost
experience or shall be paid by the self-insurer as the case may be.

(5 In addition to the vocational rehabilitation expenditures
provi ded for under subsection (4) of this section, an additional five
thousand dollars may, wupon authorization of the supervisor of
i ndustrial insurance or the supervisor’s designee, be expended for
(a) Accompdations for an injured worker that are nedically necessary
for the worker to participate in an approved retraining plan; and (b)
accommodati ons necessary to perform the essential functions of an
occupation in which an injured worker i s seeking enpl oynent, consi stent
with the retraining plan or the recomendations of a vocational
eval uation. The injured worker’s attending physician nust verify the
necessity of the nodifications or acconmodations. The costs shall be
chargeable to the enployer’s cost experience or shall be paid by the
self-insurer as the case may be. The total expenditures authorized in
t hi s subsection and t he expendi tures aut hori zed under RCW51. 32. 250 may
not exceed five thousand doll ars.
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(6) Whenever the supervisor of industrial insurance or the
supervisor’s designee, in his or her sole discretion, determ nes that
reenpl oynent services are likely to enable an injured worker to return
to enpl oynent, the supervisor or the supervisor’s designee may pay or,
if the enployer is a self-insurer, direct the enployer to pay for the
fol | ow ng:

(a) Job devel opnment, job search, and j ob pl acenent services, not to
exceed ninety days and seven hundred fifty dollars; and

(b) Skill enhancenent services, not to exceed five hundred dol | ars.

(7) Wiile the worker is actively and successfully undergoing a
formal program of vocational rehabilitation under this section, the
supervi sor of industrial insurance or the supervisor’s designee shal
pay or, if the enployer is a self-insurer, direct the self-insurer to
pay the worker tenporary total disability conpensation under RCW
51. 32. 090. If the worker receives wages as part of the fornal
vocational plan of rehabilitation, he or she may not be entitled to
tenporary total disability conpensation under this subsection

(8) The benefits in this section shall be provided for the injured
wor kers of self-insured enpl oyers. Self-insurers shall report both
benefits provided and benefits denied under this section in the manner
prescri bed by the department by rul e adopted under chapter 34.05 RCW
The director or the director’s designee may, in his or her sole
di scretion and upon his or her own initiative or at any tine that a
di spute arises under this section, pronptly make such inquiries as
ci rcunst ances require and take such ot her action as he or she consi ders
will properly determne the matter and protect the rights of the
parties.

(9) The departnent nmay adopt rules, as it deenms necessary, to
i npl ement this section.

(10) Clains nmay not be reopened solely for vocational
rehabilitation purposes.

(11) The benefits set forth in this section shall be provided to
any otherwi se eligible worker that files an application for benefits
after June 30, 2001. A worker who files an application for benefits
after June 30, 2001, may not be considered for, or receive any benefits
under, RCW 51. 32.095.

(12) This section expires June 30, 2005.
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Sec. 2. RCWH51.32.095 and 1999 ¢ 110 s 1 are each anended to read
as follows:

(1) One of the primary purposes of this title is to enable the
injured worker to becone enployable at gainful enploynent. To this
end, the departnent or self-insurers shall wutilize the services of
i ndi vidual s and organi zations, public or private, whose experience,
training, and interests in vocational rehabilitation and retraining
qualify themto | end expert assistance to the supervisor of industrial
insurance in such prograns of vocational rehabilitation as my be
reasonable to nmake the worker enployable consistent with his or her
physi cal and nmental status. Where, after eval uation and recommendati on
by such individuals or organi zations and prior to final evaluation of
the worker’s permanent disability and in the sole opinion of the
supervi sor or supervisor’s designee, whether or not nedical treatnent
has been concl uded, vocational rehabilitation is both necessary and
likely to enable the injured worker to becone enpl oyable at gainfu
enpl oynent, the supervisor or supervisor’s designee may, in his or her
sol e discretion, pay or, if the enployer is a self-insurer, direct the
self-insurer to pay the cost as provided in subsection (3) of this
section.

(2) Wen in the sole discretion of the supervisor or the
supervi sor’s designee vocational rehabilitation is both necessary and
likely to make the worker enployable at gainful enploynent, then the
follow ng order of priorities shall be used:

(a) Return to the previous job with the sane enpl oyer;

(b) Modification of the previous job with the sane enployer
including transitional return to work;

(c) A new job with the sane enployer in keeping with any
limtations or restrictions;

(d) Modification of a new job with the same enpl oyer including
transitional return to work;

(e) Modification of the previous job with a new enpl oyer;

(f) A new job with a new enpl oyer or self-enploynent based upon
transferable skills;

(g) Modification of a new job with a new enpl oyer;

(h) Anewjob wth a new enpl oyer or self-enploynent involving on-
t he-job training;

(1) Short-termretraining and job placenent.

p. 5 SB 6767



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO O N - O

(3)(a) Except as provided in (b) of this subsection, costs for
vocational rehabilitation benefits allowed by the supervisor or
supervi sor’s desi gnee under subsection (1) of this section may include
t he cost of books, tuition, fees, supplies, equipnent, transportation,
child or dependent care, and other necessary expenses for any such
wor ker in an anmount not to exceed three thousand dollars in any fifty-
two week period ((exeept—as—authortzedbyREW51-60-060)), and the cost
of continuing the tenporary total disability conpensation under RCW
51.32.090 while the worker is actively and successfully undergoing a
formal program of vocational rehabilitation.

(b) Beginning with vocational rehabilitation plans approved on or
after July 1, 1999, costs for vocational rehabilitation benefits
al | oned by the supervi sor or supervisor’s desi gnee under subsection (1)
of this section may include the cost of books, tuition, fees, supplies,
equi pnent, child or dependent care, and other necessary expenses for
any such worker in an anount not to exceed four thousand dollars in any
fifty-two week period ((exeept—as—authorized—byREOW51-60-060)), and
the cost of transportation and continuing the tenporary total
disability conpensation under RCW 51.32.090 while the worker is
actively and successfully undergoing a formal program of vocationa
rehabilitation.

(c) The expenses allowed under (a) or (b) of this subsection my
include training fees for on-the-job training and the cost of
furni shing tools and ot her equi pnent necessary for self-enploynment or
reenpl oynent. However, conpensation or paynment of retraining wth job
pl acenment expenses under (a) or (b) of this subsection may not be
aut hori zed for a period of nore than fifty-tw weeks, except that such
period may, in the sole discretion of the supervisor after his or her
review, be extended for an additional fifty-two weeks or portion
thereof by witten order of the supervisor.

(d) I'n cases where the worker is required to reside away fromhis
or her customary residence, the reasonable cost of board and | odgi ng
shal | al so be paid.

(e) Costs paid under this subsection shall be chargeable to the
enpl oyer’ s cost experience or shall be paid by the self-insurer as the
case may be.

(4) In addition to the vocational rehabilitation expenditures
provi ded for under subsection (3) of this section, an additional five
t housand dollars may, wupon authorization of the supervisor or the
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supervi sor’s designee, be expended for: (a) Accommpdations for an
infjured worker that are nedically necessary for the worker to
participate in an approved retraining plan; and (b) accommodations
necessary to performthe essential functions of an occupation in which
an i njured worker is seeking enpl oynent, consistent with the retraining
pl an or the recomendations of a vocational evaluation. The injured
worker’s attending physician nust verify the necessity of the
nodi fications or accommodations. The total expenditures authorized in
this subsection and the expenditures authorized under RCW 51.32. 250
shal |l not exceed five thousand doll ars.

(5 ((Fhe—departrent—shall—establsh—ertterta—to—monitor—the
L | eff . : habi i . . ' ded| I

7)) The benefits in this section shall be provided for the
i njured workers of self-insured enployers. Self-insurers shall report
both benefits provided and benefits denied under this section in the
manner prescribed by the departnment by rul e adopt ed under chapter 34.05
RCW The director may, in his or her sole discretion and upon his or
her own initiative or at any tine that a dispute arises under this
section, pronptly make such i nquiries as circunstances require and take
such other action as he or she considers wll properly determ ne the
matter and protect the rights of the parties.

((8))) (6) Except as ((etherwse—provided—tn—this—seetion))
provided in section 1 of this act, the benefits provided for in this
section are available to any otherw se eligible worker regardl ess of
the date of industrial injury. However, clains shall not be reopened
solely for vocational rehabilitation purposes.

NEW SECTION. Sec. 3. A new section is added to chapter 51.32 RCW
to read as foll ows:

(1) The departnent shall establish, adopt, and supervise the
admnistration of printed fornms, rules, regulations, and practices for
the furnishing of vocational services under this act. Only those
persons, firnms, partnerships, corporations, or other entities, whether
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public or private, that are registered with the departnent may provide
vocational services to injured workers under this act. Registration
under this subsection may not guarantee or entitle the vocationa
provider to any referrals under this act. The departnent shall adopt
rules that establish the qualifications necessary to becone registered
wi th the departnent.

(2) The director shall, in consultation with interested persons,
establish and, in his or her discretion, periodically change as may be
necessary, and nake avail able a fee schedul e of the maxi numcharges to
be made by a regi stered vocational provider. No services covered under
this section shall be charged or paid at a rate or rates exceeding
those specified in the fee schedule, and no contract providing for
greater fees shall be valid as to the excess. The establishnment of
such a schedul e does not constitute agency action as defined in RCW
34. 05. 010, nor does such a fee schedule constitute a rule as defined in
RCW 34. 05. 010.

(3) The vocational services purchased under this act shall be
prudent, cost-effective, and conform with accepted standards of good
practice. The state fund shall make referrals for vocational services
based on the vocational provider’s perfornmance. In selecting a
vocational provider, the departnent may consider:

(a) The conplexity of cases handl ed by the vocational provider;

(b) The cost of the services rendered by the vocational provider;

(c) The length of tinme taken to provide the services;

(d) The outcone of services;

(e) The worker’s wage earning capacity after the conclusion of
vocati onal services;

(f) Wether the worker was enployed ninety days after vocational
servi ces were concl uded; and

(g) Such other pertinent information as the departnent my
prescribe by rule.

(4) The departnment shall engage in, where feasible and cost-
effective, a cooperative program with the state enploynent security
departnent to provide job placenent services under this section.

NEW SECTION. Sec. 4. A new section is added to chapter 51.32 RCW
to read as foll ows:

The departnment shall rmake annual reports to the house of
representatives commerce and | abor commttee, and the senate | abor and
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wor kf or ce devel opnent conm ttee, or the successor conm ttees, beginning
Decenber 1, 2001, and ending Decenber 1, 2004.

NEW SECTION. Sec. 5. Section 1 of this act takes effect July 1,
2001.

~-- END ---
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