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SENATE BI LL 6836

State of WAshi ngt on 56th Legislature 2000 Regul ar Sessi on
By Senators Long and Hargrove

Read first time 02/07/2000. Referred to Conmmttee on Judiciary.

AN ACT Relating to sentencing of sexually violent predators;
amendi ng RCW 9. 94A. 060, 9.94A. 190, 9.94A 370, 9.94A 390, 9.95.900,
9A. 28. 020, 9A. 36. 021, 9A 40. 030, and 9A. 44.100; reenacting and anendi ng
RCW 9. 94A. 030 and 9. 94A. 120; addi ng new sections to chapter 9. 94A RCW
creating new sections; repealing RCW9. 95.0011; prescribing penalties;
and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 030 and 1999 ¢ 352 s 8, 1999 c 197 s 1, and 1999
c 196 s 2 are each reenacted and anended to read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Board" neans the indeterm nate sentence review board created
under RCW 9. 95. 001.

(2) "Collect,” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent of
corrections, neans that the departnent, either directly or through a
col l ection agreenent authorized by RCW 9. 94A 145, is responsible for
monitoring and enforcing the offender’s sentence with regard to the
legal financial obligation, receiving paynent thereof from the
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of fender, and, consistent with current law, delivering daily the entire
paynment to the superior court clerk wthout depositing it in a
departnental account.

((2)) (3) "Commission" neans the sentencing guidelines
conmi ssi on.

((3))) (4) "Comunity corrections officer" neans an enpl oyee of
t he departnent who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

((4))) (5) "Community custody" neans that portion of an of fender’s
sentence of confinenment in lieu of earned release tinme or inposed
pursuant to RCW 9.94A.120 (5), (6), (7), (8), (10), or (11), or RCW
9. 94A. 383, served in the community subject to controls placed on the
of fender’s novenent and activities by the departnent of corrections.
For offenders placed on conmmunity custody for crimes conmtted on or
after July 1, 2000, the departnent shall assess the offender’s risk of
reof fense and may establish and nodi fy condi ti ons of community cust ody,
in addition to those inposed by the court, based upon the risk to
community safety.

((65))) (6) "Community custody range" neans the m ni rumand naxi mum
period of comrunity custody included as part of a sentence under RCW
9.94A.120(11), as established by the sentencing guidelines comm ssion
or the legislature under RCW 9.94A. 040, for crines conmtted on or
after July 1, 2000.

((6))) (7) "Conmmunity placenent” nmeans that period during which
the offender is subject to the conditions of conmmunity custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenent (postrel ease supervision) or at such tine as the
of fender is transferred to comunity custody in |ieu of earned rel ease.
Communi ty pl acenment may consi st of entirely community custody, entirely
postrel ease supervision, or a conbination of the two.

((6H)) (8) "Community service" nmeans conpul sory service, wthout
conpensation, performed for the benefit of the community by the
of f ender.

((8))) (9) "Community supervision" nmeans a period of tinme during
whi ch a convi cted of fender is subject to crinme-rel ated prohibitions and
ot her sentence conditions inposed by a court pursuant to this chapter
or RCW 16.52.200(6) or 46.61.524. For first-tinme offenders, the
supervi sion may i nclude crinme-rel at ed prohi biti ons and ot her conditions
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i nposed pursuant to RCW 9. 94A 120(5). Were the court finds that any

of fender has a chem cal dependency that has contributed to his or her

of fense, the conditions of supervision may, subject to avail able
resources, include treatnent. For purposes of the interstate conpact

for out-of-state supervision of parolees and probationers, RCW
9.95.270, comunity supervision is the functional equivalent of

probati on and should be considered the same as probation by other

st at es.

((69Y)) (10) "Confinenment"” means total or partial confinenent as
defined in this section.

((£26))) (11) "Conviction" nmeans an adjudi cation of guilt pursuant
to Titles 10 or 13 RCWand includes a verdict of guilty, a finding of
guilty, and acceptance of a plea of guilty.

((H)) (12) "Court-ordered legal financial obligation" neans a
sum of noney that is ordered by a superior court of the state of
Washington for legal financial obligations which may include
restitution to the wvictim statutorily inposed crine victins’
conpensation fees as assessed pursuant to RCW 7.68. 035, court costs,
county or interlocal drug funds, court-appointed attorneys’ fees, and
costs of defense, fines, and any other financial obligation that is
assessed to the offender as a result of a felony conviction. Upon
conviction for wvehicular assault while wunder the influence of
intoxicating liquor or any drug, RCW 46.61.522(1)(b), or vehicular
hom ci de whil e under the influence of intoxicating |liquor or any drug,
RCW 46.61.520(1)(a), legal financial obligations may also include
paynment to a public agency of the expense of an energency response to
the incident resulting in the conviction, subject to the provisions in
RCW 38. 52. 430.

((2))) (13) "Crine-rel ated prohi bition" nmeans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to mean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmati ve conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

((£3))) (14) "Crimnal history" neans the |list of a defendant’s
prior convictions and juvenil e adjudi cations, whether inthis state, in
federal court, or elsewhere. The history shall include, where known,
for each conviction (a) whether the defendant has been placed on
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probation and the length and ternms thereof; and (b) whether the
def endant has been incarcerated and the I ength of incarceration.

((+4)) (15) "Day fine" means a fine inposed by the sentencing
judge that equals the difference between the offender’s net daily
i ncone and the reasonable obligations that the offender has for the
support of the offender and any dependents.

((25))) (16) "Day reporting" neans a program of enhanced
supervi sion designed to nonitor the defendant’s daily activities and
conpliance with sentence conditions, and in which the defendant is
required to report daily to a specific location designated by the
departnent or the sentencing judge.

((£x6))) (17) "Departnent” neans the departnent of corrections.

((+H)) (18) "Determ nate sentence" neans a sentence that states
with exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of comunity supervision, the
nunber of actual hours or days of comunity service work, or dollars or
terms of a legal financial obligation. The fact that an offender
t hrough "earned rel ease" can reduce the actual period of confinenent
shall not affect the classification of the sentence as a determ nate
sent ence.

((28)y)) (19) "D sposabl e earni ngs" neans that part of the earnings
of an individual remaining after the deduction fromthose earnings of
any amount required by law to be withheld. For the purposes of this
definition, "earnings" neans conpensation paid or payabl e for personal
servi ces, whet her denom nat ed as wages, sal ary, conm ssi on, bonuses, or
ot herwi se, and, notw thstandi ng any other provision of |aw nmaking the
paynents exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodi ¢ paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents made
under Title 50 RCW except as provided i n RCW50. 40. 020 and 50. 40. 050,
or Title 74 RCW

((29Y)) (20) "Drug offense" neans:

(a) Any felony violation of chapter 69. 50 RCWexcept possession of
a control |l ed substance (RCW69. 50.401(d)) or forged prescription for a
control |l ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal |aw that rel ates
to the possession, manufacture, distribution, or transportation of a
controll ed substance; or
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(c) Any out-of-state conviction for an offense that under the | ans
of this state would be a felony classified as a drug of fense under (a)
of this subsection.

((26y)) (21) "Escape" neans:

(a) Escape in the first degree (RCW 9A 76.110), escape in the
second degree (RCWO9A. 76.120), willful failure to return fromfurl ough
(RCW 72.66.060), wllful failure to return from work release (RCW
72.65.070), or willful failure to be available for supervision by the
departnment while in community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection

((29)) (22) "Felony traffic of fense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61.522), eluding a police officer (RCW 46.61.024), or felony hit-
and-run injury-accident (RCW46.52.020(4)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a fel ony
traffic offense under (a) of this subsection

((22)) (23) "Fines" neans the requirenent that the offender pay
a specific sumof noney over a specific period of tine to the court.

((623y)) (24) "First-time offender"” mneans any person who is
convicted of a felony (a) not classified as a violent offense or a sex
of fense under this chapter, or (b) that is not the manufacture,
delivery, or possession with intent to manufacture or deliver a
controll ed substance classified in Schedule | or Il that is a narcotic
drug or flunitrazepamclassified in Schedule IV, nor the manufacture,
delivery, or possession with intent to deliver nethanphetamne, its

sal ts, i sonmers, and salts of its isoners as defined in RCW
69. 50. 206(d)(2), nor the selling for profit of any controll ed substance
or counterfeit substance classified in Schedule |, RCW 69.50. 204,

except | eaves and fl owering tops of mari huana, who previ ously has never
been convicted of a felony in this state, federal court, or another
state, and who has never participated in a program of deferred
prosecution for a felony offense.

((624r)) (25) "Hone detention" nmeans a program of partial
confinenent available to offenders wherein the offender is confined in
a private residence subject to electronic surveillance.
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((25))) (26) "Most serious offense” neans any of the follow ng
felonies or a felony attenpt to commt any of the follow ng felonies,
as now existing or hereafter anended:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to conmt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) I'ncest when conmmtted against a child under age fourteen;

(h) I'ndecent Iliberties;

(1) Kidnapping in the second degree;

(j) Leading organized crineg;

(k) Mansl aughter in the first degree;

(1) Mansl aughter in the second degree;

(m Pronoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(q) Vehicul ar assault;

(r) Vehicular hom cide, when proximtely caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61. 502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexua
notivation, as "sexual notivation" is defined under this section

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 125;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection

(v)(i) A prior conviction for indecent |iberties under RCW
9A.88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1lst ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as
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it existed fromJuly 1, 1979, until June 11, 1986, and RCW9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties wunder RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crime was commtted against a child under the age of
fourteen; or (B) the rel ationship between the victimand perpetrator is
included in the definition of indecent liberties under RCW

9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A.44.100(1) (d) or (e) as it existed from July 25, 1993
t hrough July 27, 1997

((£26))) (27) "Nonviolent of fense" nmeans an of fense which is not a
vi ol ent of f ense.

((2H)) (28) "Ofender"” neans a person who has conmtted a fel ony
established by state law and is eighteen years of age or older or is
| ess than ei ghteen years of age but whose case i s under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this chapter, the terns "offender"” and
"def endant” are used interchangeably.

((628))) (29) "Partial confinenent" neans confinenent for no nore
than one year in a facility or institution operated or utilized under
contract by the state or any other unit of governnent, or, if hone
detention or work crew has been ordered by the court, in an approved
residence, for a substantial portion of each day with the bal ance of
the day spent in the community. Partial confinenent includes work
rel ease, hone detention, work crew, and a conbi nation of work crew and
home detention as defined in this section.

((£29)9)) (30) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any felony considered a
nost serious of fense; and

(1i) Has, before the conm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A 360; provided
that of the two or nore previous convictions, at |east one conviction
must have occurred before the comm ssion of any of the other nost
serious offenses for which the of fender was previously convicted; or
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(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achildin the first degree, child nolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) nurder in the first
degree, nurder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, or burglary in the first degree, with a finding of sexua
motivation; or (C an attenpt to conmmt any crine listed in this
subsection ((£29))) (30)(b)(i); and

(i1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection. A conviction for rape of a child in the first degree
constitutes a conviction under (b)(i) of this subsection ((29b})))
only when the offender was sixteen years of age or older when the
of fender conmtted the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b)(i) of this
subsection ((29{b){+)r)) only when the of fender was ei ghteen years of
age or older when the offender commtted the offense.

((36))) (31) "Postrelease supervision" is that portion of an
of fender’s community placenent that is not comunity custody.

((3))) (32) "Predatory crinme of sexual violence" neans an of f ense
listed in subsection (30)(b)(i) of this section, which the court finds,

at a sentencing hearing, was committed against a stranger or an

i ndi vidual with whoma rel ati onship was established or pronoted for the

pur pose of victimzation.

(33) "Restitution" neans the requirenent that the offender pay a
specific sum of noney over a specific period of time to the court as
paynment of damages. The summay incl ude both public and private costs.
The inposition of a restitution order does not preclude civil redress.

((32)) (384) "Risk assessnment” neans the application of an
objective instrunent supported by research and adopted by the
departnment for the purpose of assessing an offender’s risk of
reof fense, taking into consideration the nature of the harmdone by the
of fender, place and circunstances of the offender related to risk, the
of fender’s relationship to any victim and any information provided to
the departnment by victinms. The results of a risk assessnent shall not
be based on unconfirnmed or unconfirmabl e allegations.
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((33))) (35) "Serious traffic offense" neans:

(a) Driving while under the influence of intoxicating |iquor or any
drug (RCW46. 61.502), actual physical control while under the influence
of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW46. 61. 500), or hit-and-run an attended vehicle (RCW46. 52. 020(5));
or

(b) Any federal, out-of-state, county, or nunicipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

((34))) (36) "Serious violent offense"” is a subcategory of viol ent
of fense and neans:

(a) Murder in the first degree, hom cide by abuse, nurder in the
second degree, manslaughter in the first degree, assault in the first
degree, kidnapping in the first degree, or rape in the first degree,
assault of a child in the first degree, or an attenpt, crimnal
solicitation, or crimnal conspiracy to commt one of these felonies;
or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent of fense under (a) of this subsection.

((35))) (37) "Sentence range" neans the sentencing court’s
di scretionary range in inposing a nonappeal abl e sent ence.

((36))) (38) "Sex offense" neans:

(a) Afelony that is a violation of chapter 9A 44 RCW other than
RCW 9A. 44, 130((£26))) (11), or RCW9A 64.020 or 9.68A. 090 or a felony
that is, wunder chapter 9A. 28 RCW a crimnal attenpt, crimnal
solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 127 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

((637H)) (39) "Sexual notivation" neans that one of the purposes
for which the defendant commtted the crime was for the purpose of his
or her sexual gratification.
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((£38))) (40) "Total confinenent" neans confinenent inside the
physi cal boundaries of a facility or institution operated or utilized
under contract by the state or any other unit of governnment for twenty-
four hours a day, or pursuant to RCW 72.64.050 and 72. 64. 060.

((39)9)) (41) "Transition training”" nmeans witten and verbal
i nstructions and assi stance provi ded by the departnent to the of fender
during the two weeks prior to the offender’s successful conpletion of
the work ethic canp program The transition training shall include
instructions in the offender’s requirenents and obligations during the
of fender’ s period of community cust ody.

((46y)) (42) "Victind neans any person who has sustained
enotional, psychological, physical, or financial injury to person or
property as a direct result of the crine charged.

((4H))) (43) "Violent offense" neans:

(a) Any of the following felonies, as now existing or hereafter
anended: Any felony defined under any law as a class A felony or an
attenpt to commit a class A felony, crimnal solicitation of or
crimnal conspiracy to conmmt a class A felony, manslaughter in the
first degree, mansl aughter in the second degree, indecent liberties if
commtted by forcible conpul sion, kidnapping in the second degree
arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, robbery in
t he second degree, drive-by shooting, vehicular assault, and vehicul ar
hom ci de, when proxi mately caused by the driving of any vehicle by any
person whil e under the influence of intoxicating |iquor or any drug as
defined by RCW 46.61.502, or by the operation of any vehicle in a
reckl ess manner;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

((42))) (44) "Work crew' neans a program of partial confinenent
consisting of civic inprovenent tasks for the benefit of the community
of not less than thirty-five hours per week that conplies with RCW
9. 94A. 135. The civic inprovenent tasks shall have mniml negative
i npact on existing private industries or the | abor force in the county
where the service or labor is performed. The civic inprovenent tasks
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shal | not affect enpl oynent opportunities for people wi th devel opnent al
disabilities contracted through sheltered workshops as defined in RCW
82.04.385. Only those offenders sentenced to a facility operated or
utilized under contract by a county or the state, or sanctioned under
RCW 9. 94A. 205, are eligible to participate on a work crew. O fenders
sentenced for a sex offense as defined in subsection ((£36))) (38) of
this section are not eligible for the work crew program

((£43))) (45) "Work ethic canp” nmeans an alternative incarceration
programdesi gned to reduce recidivismand | oner the cost of corrections
by requiring offenders to conpl ete a conprehensive array of real-world
job and wvocational experiences, character-building work ethics

training, Ilife managenent skills developnent, substance abuse
rehabilitation, counseling, literacy training, and basic adult
educati on.

((44))) (46) "Wrk rel ease" nmeans a programof partial confinenent
avail able to offenders who are enployed or engaged as a student in a
regul ar course of study at school. Participationin wrk release shal
be condi ti oned upon the offender attending work or school at regularly
defined hours and abiding by the rules of the work release facility.

Sec. 2. RCW9.94A 120 and 1999 ¢ 324 s 2, 1999 c¢ 197 s 4, 1999 c
196 s 5, and 1999 c 147 s 3 are each reenacted and anended to read as
fol | ows:

When a person is convicted of a felony, the court shall inpose
puni shnment as provided in this section.

(1) Except as authorized in subsections (2), (4), (5), (6), and (8)
of this section, the court shall inpose a sentence within the sentence
range for the offense.

(2) The court may inpose a sentence outside the standard sentence
range for that offense if it finds, considering the purpose of this
chapter, that there are substantial and conpelling reasons justifying
an exceptional sentence.

(3) Whenever a sentence outside the standard range is inposed, the
court shall set forth the reasons for its decision in witten findings
of fact and conclusions of law. A sentence outside the standard range
shall be a determnate sentence unless it is inposed on a sexually
violent predator offender eligible to be sentenced under subsection
(12) of this section. An exceptional sentence inposed on an offender
eligible for sentencing under subsection (12) of this section shall be
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to a mninum term set by the court and a maxinum term equal to the
statutory maxi mnum sentence for the offense of conviction.

(4) A persistent offender shall be sentenced to a term of tota
confinenent for |ife without the possibility of parole or, when
aut hori zed by RCW 10.95.030 for the crinme of aggravated nurder in the
first degree, sentenced to death, notw thstandi ng the maxi mum sent ence
under any other law. An offender convicted of the crinme of murder in
the first degree shall be sentenced to a termof total confinenent not
| ess than twenty years. An offender convicted of the crine of assault
inthe first degree or assault of achild in the first degree where the
of fender used force or neans likely to result in death or intended to
kill the victimshall be sentenced to a termof total confinenent not
| ess than five years. An offender convicted of the crime of rape in
the first degree shall be sentenced to a termof total confinenent not
| ess than five years. The foregoing mninumterns of total confinenent
are mandatory and shall not be varied or nodified as provided in
subsection (2) of this section. |In addition, all offenders subject to
the provisions of this subsection shall not be eligible for community
custody, earned release time, furlough, honme detention, partial
confinement, work crew, work release, or any other form of early
rel ease as defined under RCW 9. 94A 150 (1), (2), (3), ((5By+—~FH+—0F
£8y)) (6), (8), or (9), or any other form of authorized |eave of
absence fromthe correctional facility while not in the direct custody
of a corrections officer or officers during such mninmumterns of total
confi nement except: (a) In the case of an offender in need of
energency nedical treatnent; (b) for the purpose of conmtnent to an
inpatient treatnent facility in the case of an offender convicted of
the crime of rape in the first degree; or (c) for an extraordinary
medi cal placenment when aut horized under RCW 9. 94A. 150(4).

(5 (a) In sentencing a first-tinme offender the court may wai ve the
inposition of a sentence within the sentence range and inpose a
sentence which may include up to ninety days of confinenment in a
facility operated or wutilized under contract by the county and a
requi renent that the offender refrain from commtting new offenses
The sentence may also include a term of community supervision or
community custody as specified in (b) of this subsection, which, in
addition to crinme-related prohibitions, may include requirenents that
t he of fender perform any one or nore of the foll ow ng:

(i) Devote tine to a specific enploynent or occupation;
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(1i) Undergo avail able outpatient treatnment for up to the period
specified in (b) of this subsection, or inpatient treatnent not to
exceed the standard range of confinenent for that offense;

(ti1) Pursue a prescribed, secular course of study or vocationa
trai ni ng;

(tv) Remain within prescribed geographical boundaries and notify
the community corrections officer prior to any change in the offender’s
address or enpl oynent;

(v) Report as directed to a comunity corrections officer; or

(vi) Pay all court-ordered |l egal financial obligations as provided
in RCW9. 94A 030 and/or perform community service work.

(b) The terms and statuses applicable to sentences under (a) of
this subsection are:

(1) For sentences inposed on or after July 25, 1999, for crines
commtted before July 1, 2000, up to one year of community supervi sion.
If treatnent is ordered, the period of comunity supervision nmay
include up to the period of treatnent, but shall not exceed two years;
and

(i1) For crimes commtted on or after July 1, 2000, up to one year
of community custody unless treatnent is ordered, in which case the
period of comunity custody may i nclude up to the period of treatnent,
but shall not exceed two years. Any termof conmunity custody inposed
under this subsection (5) is subject to conditions and sanctions as
aut horized in this subsection (5) and in subsection (11)(b) and (c) of
this section.

(c) The departnent shall discharge from conmunity supervision any
of f ender sentenced under this subsection (5) before July 25, 1999, who
has served at | east one year of community supervision and has conpl et ed
any treatnent ordered by the court.

(6)(a) An offender is eligible for the special drug offender
sentencing alternative if:

(1) The offender is convicted of a felony that is not a violent
of fense or sex offense and the violation does not involve a sentence
enhancenent under RCW 9. 94A. 310 (3) or (4);

(1i) The offender has no current or prior convictions for a sex
of fense or violent offense in this state, another state, or the United
St at es;

(tit) For a violation of the uniform controlled substances act
under chapter 69.50 RCWor a crimnal solicitation to commt such a
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vi ol ati on under chapter 9A 28 RCW the offense involved only a snall
quantity of the particular controlled substance as determ ned by the
j udge upon consideration of such factors as the weight, purity,
packagi ng, sale price, and street value of the controlled substance;
and

(1v) The offender has not been found by the United States attorney
general to be subject to a deportation detainer or order.

(b) If the standard range is greater than one year and the
sentencing judge determnes that the offender is eligible for this
option and that the offender and the community will benefit fromthe
use of the special drug offender sentencing alternative, the judge may
wai ve inposition of a sentence within the standard range and i npose a
sentence that nmust include a period of total confinenent in a state
facility for one-half of the m dpoint of the standard range. During
incarceration in the state facility, offenders sentenced under this
subsection shal |l undergo a conprehensi ve subst ance abuse assessnent and
receive, within avail abl e resources, treatnment services appropriate for
the of fender. The treatnent services shall be designed by the division
of al cohol and substance abuse of the departnent of social and health
services, in cooperation with the departnent of corrections.

The court shall al so inpose:

(1) The remai nder of the m dpoint of the standard range as a term
of community custody which nust include appropriate substance abuse
treatnent in a program that has been approved by the division of
al cohol and substance abuse of the departnent of social and health
servi ces;

(ii1) Crime-related prohibitions including a condition not to use
illegal controlled substances; and

(tit) A requirenent to submt to urinalysis or other testing to
nmoni tor that status.

The court may prohibit the offender from using alcohol or
controlled substances and may require that the nonitoring for
control | ed substances be conducted by the departnent or by a treat nent
alternatives to street crine programor a conparable court or agency-
referred program The offender may be required to pay thirty dollars
per nmonth while on community custody to offset the cost of nonitoring.
In addition, the court shall inpose three or nore of the follow ng
condi tions:

(A) Devote time to a specific enploynent or training;
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(B) Remain within prescribed geographi cal boundaries and notify the
court or the community corrections officer before any change in the
of fender’ s address or enpl oynent;

(C) Report as directed to a community corrections officer;

(D) Pay all court-ordered | egal financial obligations;

(E) Perform community service work;

(F) Stay out of areas designated by the sentencing judge;

(G Such other conditions as the court may require such as
affirmati ve conditions.

(c) If the offender violates any of the sentence conditions in (b)
of this subsection, a violation hearing shall be held by the depart nent
unl ess wai ved by the offender. |If the departnment finds that conditions
have been willfully viol ated, the of fender may be recl assified to serve
t he remai ni ng bal ance of the original sentence.

(d) The departnent shall determne the rules for calculating the
value of a day fine based on the offender’s inconme and reasonable
obl i gations which the of fender has for the support of the offender and
any dependents. These rules shall be developed in consultation with
the adm nistrator for the courts, the office of financial managenent,
and the conmm ssi on.

(e) An offender who fails to conplete the special drug offender
sentencing alternative program or who is admnistratively term nated
fromthe programshall be reclassified to serve the unexpired term of
his or her sentence as ordered by the sentencing judge and shall be
subject to all rules relating to earned early release tine. An
of fender who viol ates any conditions of supervision as defined by the
departnent shall be sanctioned. Sanctions may include, but are not
limted to, reclassifying the offender to serve the unexpired term of
his or her sentence as ordered by the sentencing judge. |If an offender
is reclassified to serve the unexpired termof his or her sentence, the
of fender shall be subject to all rules relating to earned early rel ease
tinme.

(7) I1f a sentence range has not been established for the
defendant’s crine, the court shall inpose a determ nate sentence which
may include not nore than one year of confinenent; conmunity service
work; until July 1, 2000, a termof community supervision not to exceed
one year and on and after July 1, 2000, a termof comrunity custody not
to exceed one year, subject to conditions and sanctions as authori zed
in subsection (11)(b) and (c) of this section; and/or other |ega
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financial obligations. The court nay i npose a sentence which provi des
nore than one year of confinenent if the court finds, considering the
purpose of this chapter, that there are substantial and conpelling
reasons justifying an exceptional sentence.

(8)(a)(i) When an offender is convicted of a sex of fense other than
a violation of RCW9A 44.050 or a sex offense that is also a serious
vi ol ent of fense and has no prior convictions for a sex offense or any
other felony sex offenses in this or any other state, the sentencing
court, onits own notion or the notion of the state or the defendant,
may or der an exam nation to determ ne whether the defendant is anmenabl e
to treatnent.

The report of the examnation shall include at a mninum the
fol | ow ng: The defendant’s version of the facts and the official
version of the facts, the defendant’ s of fense history, an assessnment of
problenms in addition to alleged deviant behaviors, the offender’s
soci al and enploynent situation, and other evaluation neasures used.
The report shall set forth the sources of the evaluator’s information.

The exam ner shall assess and report regarding the defendant’s

anenability to treatnment and relative risk to the comunity. A
proposed treatnment plan shall be provided and shall include, at a
m ni mum

(A) Frequency and type of contact between of fender and therapi st;

(B) Specific issues to be addressed in the treatnent and
description of planned treatnent nodalities;

(© Monitoring plans, including any requirenments regarding living
conditions, lifestyle requirenents, and nonitoring by famly nmenbers
and ot hers;

(D) Anticipated length of treatnent; and

(E) Recomrmended crinme-rel ated prohibitions.

The court on its own notion nmay order, or on a notion by the state
shal | order, a second exam nation regarding the offender’s anenability
to treatnment. The evaluator shall be selected by the party making the
not i on. The defendant shall pay the cost of any second exam nation
ordered unless the court finds the defendant to be indigent in which
case the state shall pay the cost.

(11) After receipt of the reports, the court shall consider whet her
the offender and the community will benefit from use of this specia
sex of fender sentencing alternative and consider the victinm s opinion
whet her the of fender should receive a treatnent disposition under this
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subsecti on. If the court determnes that this special sex offender
sentencing alternative is appropriate, the court shall:

(A) _Then inpose a sentence wthin the sentence range unless the
offender is eligible to be sentenced under subsection (12) of this
section; or

(B) If the offender is eligible to be sentenced under subsection
(12) of this section, then i npose a sentence to a maxinumtermequal to
the statutory maxi mum sentence for the offense of conviction and a
mnimumtermw thin the standard range for the offense of conviction.

If ((this)) the sentence inposed under (a)(ii)(A) of this
subsection is less than el even years of confinenent, the court may
suspend the execution of the sentence ((and)). If the sentence is
i nposed under (a)(ii)(B) of this subsection and is less than el even
years, the court may suspend both the mninmum and the nmaxi num terns.
|f the sentence is inposed under either (a)(ii)(A) or (B) of this
subsection, the court may inpose the following conditions of
suspensi on:

((Ar)) () The court shall place the defendant on conmunity
custody for the length of the suspended sentence or three years,
whi chever is greater, and require the offender to conply with any
conditions inposed by the departnment of corrections under subsection
((£25))) (16) of this section;

((6By)) (U1) The court shall order treatnent for any period up to
three years in duration. The court in its discretion shall order
out pati ent sex offender treatnent or inpatient sex of fender treatnent,
if available. A community nental health center may not be used for
such treatnment unless it has an appropriate program designed for sex
of fender treatnent. The offender shall not change sex offender
treatment providers or treatnent conditions without first notifying the
prosecutor, the community corrections officer, and the court, and shal
not change providers w thout court approval after a hearing if the
prosecutor or community corrections officer object to the change. In
addition, as conditions of the suspended sentence, the court may i npose
ot her sentence conditions including up to six nonths of confinenent,
not to exceed the sentence range of confinenent for that offense,
crime-rel ated prohibitions, and requirenents that the of fender perform
any one or nore of the following: (({H))) Devote tine to a specific
enpl oynent or occupati on; (()) remain wthin prescribed
geogr aphi cal boundaries and notify the <court or the conmmunity
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corrections officer prior to any change in the offender’s address or
enpl oynent; ((+H+))) report as directed to the court and a conmunity
corrections officer; (((+-¥)) pay all court-ordered legal financia
obligations as provided in RCW 9.94A 030, perform community service
wor k, or any conbination thereof; or ((£¥)) nmake recoupnent to the
victim for the cost of any counseling required as a result of the
of fender’s crine; and

(((©9)) (1l1) Sex offenders sentenced under this special sex
of fender sentencing alternative are not eligible to accrue any earned
rel ease tinme while serving a suspended sentence.

(1i1) The sex offender therapist shall submt quarterly reports on
the defendant’s progress in treatnent to the court and the parties.
The report shall reference the treatnment plan and i nclude at a m ni mum
the follow ng: Dates of attendance, defendant’s conpliance wth
requi renents, treatnent activities, the defendant’s rel ative progress
in treatnent, and any other nmaterial as specified by the court at
sent enci ng.

(tv) At the tinme of sentencing, the court shall set a treatnent
term nation hearing for three nonths prior to the anticipated date for
conpletion of treatnent. Prior to the treatnent term nation hearing,
the treatnment professional and community corrections officer shal
submt witten reports to the court and parties regarding the
defendant’ s conpliance with treatnent and nonitoring requirenents, and
recomendations regarding termnation from treatnent, including
proposed conmunity supervision conditions. Either party may request
and the court may order another evaluation regarding the advisability
of termnation fromtreatnent. The defendant shall pay the cost of any
addi tional eval uation ordered unless the court finds the defendant to
be indigent in which case the state shall pay the cost. At the
treatnent termnation hearing the court may: (A) Mdify conditions of
community custody, and either (B) termnate treatnment, or (C extend
treatnent for up to the remaining period of comunity custody.

(v) If a violation of conditions occurs during community custody,
the departnent shall either inpose sanctions as provided for in RCW
9.94A. 205(2)(a) or refer the violation to the court and recomend
revocation of the suspended sentence as provided for in (a)(vi) of this
subsecti on.

(vi) The court may revoke the suspended sentence at any tinme during
t he period of comunity custody and order execution of the sentence if:
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(A) The defendant violates the conditions of the suspended sentence, or
(B) the court finds that the defendant is failing to make satisfactory
progress in treatnment. All confinement tinme served during the period
of community custody shall be credited to the offender if the suspended
sentence is revoked. |If the sentence of an offender sentenced under
subsection (12) of this section is revoked pursuant to this subsecti on,
the offender shall thereafter be released only pursuant to subsection
(12) of this section.

(vii) Except as provided in (a)(viii) of this subsection, after
July 1, 1991, examnations and treatnent ordered pursuant to this
subsection shall only be conducted by sex of fender treatnent providers
certified by the departnent of health pursuant to chapter 18.155 RCW

(viii) A sex offender therapist who examnes or treats a sex
of fender pursuant to this subsection (8) does not have to be certified
by the departnment of health pursuant to chapter 18. 155 RCWif the court
finds that: (A) The offender has already noved to another state or
pl ans to nove to another state for reasons other than circunmventing the
certification requirenents; (B) no certified providers are avail able
for treatnent wthin a reasonable geographical distance of the
of fender’ s hone; and (C) the evaluation and treatnment plan conply with
this subsection (8) and the rul es adopted by the departnent of health.

(1 x) For purposes of this subsection (8), "victinf nmeans any person
who has sustained enotional, psychological, physical, or financial
injury to person or property as a result of the crinme charged.
"Victim also means a parent or guardian of a victimwho is a mnor
child unless the parent or guardian is the perpetrator of the offense.

(x) I'f the defendant was | ess than ei ghteen years of age when the
charge was filed, the state shall pay for the cost of initial
eval uation and treatnent.

(b) When an offender commts any felony sex offense on or after
July 1, 1987, and is sentenced to a term of confinenent of nore than
one year but |ess than six years, the sentencing court may, on its own
motion or on the notion of the offender or the state, request the
departnent of corrections to eval uate whether the offender is anenabl e
to treatnent and the departnment nay place the offender in a treatnent
programwi thin a correctional facility operated by the departnent.

Except for an of fender who has been convicted of a violation of RCW
9A. 44. 040 or 9A.44.050, if the offender conpletes the treatnent program
before the expiration of his or her termof confinenent, the departnent
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of corrections may request the court to convert the balance of
confinenent to community supervision and to place conditions on the
of fender i ncluding crinme-rel ated prohibitions and requirenents that the
of fender performany one or nore of the follow ng:

(i) Devote tine to a specific enploynent or occupation;

(1i) Remain within prescribed geographical boundaries and notify
the court or the comunity corrections officer prior to any change in
the offender’s address or enpl oynent;

(1i1) Report as directed to the court and a community corrections
of ficer;

(1v) Undergo avail abl e outpatient treatnent.

|f the offender violates any of the terns of his or her community
supervision, the court nay order the offender to serve out the bal ance
of his or her community supervision termin confinenent in the custody
of the departnent of corrections.

Not hing in this subsection (8)(b) shall confer eligibility for such
prograns for offenders convicted and sentenced for a sex offense
commtted prior to July 1, 1987. This subsection (8)(b) does not apply
to any crinme commtted after July 1, 1990.

(c) O fenders convicted and sentenced for a sex offense conmtted
prior to July 1, 1987, may, subject to available funds, request an
eval uation by the departnent of corrections to determ ne whether they
are anenable to treatnent. If the offender is determned to be
anenable to treatnent, the offender nmay request placenent in a
treatnent program within a correctional facility operated by the
depart nent. Placement in such treatnent program is subject to
avai |l abl e funds.

(d) Wthin the funds available for this purpose, the departnent
shal | devel op and nonitor transition and rel apse prevention strategies,
including risk assessnment and release plans, to reduce risk to the
community after sex offenders’ terns of confinenent in the custody of
t he departnent.

(9)(a)(i) Wen a court sentences a person to a term of tota
confinement to the custody of the departnent of corrections for an
of fense categorized as a sex offense or a serious violent offense
commtted after July 1, 1988, but before July 1, 1990, assault in the
second degree, assault of a child in the second degree, any crine
against a person where it is determned in accordance wth RCW
9. 94A. 125 that the defendant or an acconplice was arned with a deadly
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weapon at the tinme of conm ssion, or any felony offense under chapter
69. 50 or 69.52 RCWnot sentenced under subsection (6) of this section,
commtted on or after July 1, 1988, but before July 25, 1999, the court
shall in addition to the other ternms of the sentence, sentence the
offender to a one-year term of community placenent beginning either
upon conpletion of the term of confinenent or at such tine as the
of fender is transferred to community custody in |lieu of earned rel ease
i n accordance with RCW9. 94A. 150 (1) and (2). Wen the court sentences
an of fender under this subsection to the statutory maxi num period of
confinement then the community placenment portion of the sentence shal
consist entirely of such community custody to which the offender may
becone eligible, in accordance with RCW 9.94A. 150 (1) and (2). Any
period of community custody actually served shall be credited against
the community placenent portion of the sentence.

(11) Except for persons sentenced under (b) of this subsection or
subsection (10)(a) of this section, when a court sentences a person to
a term of total confinenment to the custody of the departnment of
corrections for a violent offense, any crine agai nst a person under RCW
9. 94A.440(2), or any felony offense under chapter 69.50 or 69.52 RCW
not sentenced under subsection (6) of this section, conmtted on or
after July 25, 1999, but before July 1, 2000, the court shall in
addition to the other terns of the sentence, sentence the offender to
a one-year termof conmmunity pl acenent begi nning either upon conpl etion
of the term of confinenent or at such tinme as the offender is
transferred to conmmunity custody in lieu of earned release in
accordance with RCW 9. 94A 150 (1) and (2). Wen the court sentences
t he of fender under this subsection (9)(a)(ii) to the statutory maxi mum
period of confinenent, then the community placenent portion of the
sentence shall consist entirely of such community custody to which the
of fender may becone eligible, in accordance with RCW9. 94A. 150 (1) and
(2). Any period of conmunity custody actually served shall be credited
agai nst the conmmunity placenent portion of the sentence.

(b) When a court sentences a person to a termof total confinenent
to the custody of the departnment of corrections for an offense
categorized as a sex offense conmtted on or after July 1, 1990, but
before June 6, 1996, or a serious violent offense, vehicular hom cide,
or vehicular assault, commtted on or after July 1, 1990, but before
July 1, 2000, the court shall in addition to other terns of the
sentence, sentence the offender to conmunity placenent for two years or

p. 21 SB 6836



© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNDMDNDNMNMNDNMDDNMNMNDNMDNMNMNMNMDNPEPRPPRPERPERPPRPERPRRERPPRPRE
0O NO Ol W NPEFP O OOWwuNO O P WNEPEOOOWOOLwWNO O~ owdNDEe. o

up to the period of earned rel ease awarded pursuant to RCW 9. 94A 150
(1) and (2), whichever is longer. The comunity placenent shall begin
ei ther upon conpletion of the term of confinenent or at such tine as
the offender is transferred to community custody in lieu of earned
rel ease in accordance with RCW9.94A. 150 (1) and (2). Wen the court
sentences an offender under this subsection to the statutory maxi num
period of confinenment then the community placenent portion of the
sentence shall consist entirely of the community custody to which the
of fender may becone eligible, in accordance with RCW9. 94A. 150 (1) and
(2). Any period of community custody actually served shall be credited
agai nst the community placenent portion of the sentence. Unl ess a
condition is waived by the court, the ternms of community placenent for
of fenders sentenced pursuant to this section shall include the
foll ow ng conditions:

(1) The offender shall report to and be available for contact with
t he assigned community corrections officer as directed,;

(i1) The offender shall work at departnent of corrections-approved
educati on, enploynent, and/or comunity service;

(ti1) The offender shall not possess or consune controlled
subst ances except pursuant to lawfully issued prescriptions;

(1v) The offender shall pay supervision fees as determ ned by the
departnment of corrections;

(v) The residence location and |iving arrangenents are subject to
the prior approval of the departnent of corrections during the period
of community placenment; and

(vi) The offender shall submt to affirmative acts necessary to
monitor conpliance with the orders of the court as required by the
depart nent.

(c) As a part of any sentence inposed under (a) or (b) of this
subsection, the court may also order any of the follow ng special
condi tions:

(1) The offender shall remain within, or outside of, a specified
geogr aphi cal boundary;

(1i) The offender shall not have direct or indirect contact with
the victimof the crinme or a specified class of individuals;

(1i1) The offender shall participate in crinme-related treatnent or
counsel i ng servi ces;

(iv) The offender shall not consune al cohol;
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(v) The offender shall conply with any crime-rel ated prohibitions;
or

(vi) For an offender convicted of a felony sex offense against a
mnor victimafter June 6, 1996, the offender shall conply with any
terms and conditions of community placenent inposed by the departnent
of corrections relating to contact between the sex of fender and a m nor
victimor a child of simlar age or circunstance as a previous victim

(d) Prior to transfer to, or during, community placenent, any
conditions of community placenent may be renoved or nodified so as not
to be nore restrictive by the sentencing court, upon recomendation of
the departnent of corrections.

(10)(a) When a court sentences a person to the custody of the
departnment of corrections for an offense categorized as a sex offense
commtted on or after June 6, 1996, but before July 1, 2000, the court
shall, in addition to other terns of the sentence, sentence the
of fender to community custody for three years or up to the period of
earned rel ease awarded pursuant to RCW9. 94A. 150 (1) and (2), whichever
is longer. The community custody shall begin either upon conpletion of
the termof confinement or at such tine as the offender is transferred
to community custody in lieu of earned rel ease in accordance with RCW
9.94A. 150 (1) and (2).

(b) Unless a condition is waived by the court, the terns of
communi ty custody shall be the sane as those provided for in subsection
(9)(b) of this section and may i nclude those provided for in subsection
(9)(c) of this section. As part of any sentence that includes a term
of community custody inposed under this subsection, the court shal
al so require the offender to conply with any conditions inposed by the
departnment of corrections under subsection ((+5))) (16) of this
section.

(c) At any tine prior to the conpletion of a sex offender’s term of
community custody, if the court finds that public safety would be
enhanced, the court may inpose and enforce an order extending any or
all of the conditions inposed pursuant to this section for a period up
to the maxi num al | owabl e sentence for the crinme as it is classified in
chapter 9A. 20 RCW regardl ess of the expiration of the offender’s term
of community custody. If a violation of a condition extended under
this subsection occurs after the expiration of the offender’s term of
community custody, it shall be deened a violation of the sentence for
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the purposes of RCW 9.94A 195 and nmay be punishable as contenpt of
court as provided for in RCW 7. 21. 040.

(11)(a) Wien a court sentences a person to the custody of the
departnent of corrections for a sex offense not sentenced under
subsection (12) of this section, a violent offense, any crine agai nst
a person under RCW 9.94A 440(2), or a felony offense under chapter
69. 50 or 69.52 RCWnot sentenced under subsection (6) of this section,
commtted on or after July 1, 2000, the court shall in addition to the
other terns of the sentence, sentence the offender to comunity custody
for the community custody range or up to the period of earned rel ease
awar ded pursuant to RCW 9.94A 150 (1) and (2), whichever is |onger
The community custody shall begin either upon conpletion of the termof
confinement or at such time as the offender is transferred to community
custody in lieu of earned rel ease in accordance with RCW9. 94A. 150 (1)
and (2).

(b) Unless a condition is waived by the court, the conditions of
comunity custody shall include those provided for in subsection
(9)(b)(i) through (vi) of this section. The conditions may al so
i ncl ude those provided for in subsection (9)(c)(i) through (vi) of this
section. The court may also order the offender to participate in
rehabilitative prograns or otherwise perform affirmtive conduct
reasonably related to the circunstances of the offense, the offender’s
ri sk of reoffending, or the safety of the community, and the depart nent
shal |l enforce such conditions pursuant to (f) of this subsection. As
part of any sentence that includes a termof conmunity custody inposed
under this subsection, the court shall also require the offender to
conply with any conditions inposed by the departnent of corrections
under subsection ((¥5))) (16) of this section. The departnment shal
assess the offender’s risk of reoffense and may establish and nodify
additional conditions of the offender’s comunity custody based upon
the risk to community safety. The departnent nmay not inpose conditions
that are contrary to those ordered by the court and may not contravene
or decrease court inposed conditions. The departnent shall notify the
offender in witing of any such conditions or nodifications. I n
setting, nodifying, and enforcing conditions of comunity custody, the
departnent shall be deened to be perform ng a quasi-judicial function.

(c) If an offender violates conditions inposed by the court or the
departnment pursuant to this subsection during comunity custody, the
departnent may transfer the offender to a nore restrictive confinenent
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status and inpose other available sanctions as provided in RCW
9. 94A. 205 and 9. 94A. 207.

(d) Except for ternms of comrunity custody under subsection (8) of
this section, the departnent shall discharge the offender from
community custody on a date determ ned by the departnment, which the
departnent may nodify, based on risk and performance of the offender,
within the range or at the end of the period of earned release,
whi chever is l|ater.

(e) At any time prior to the conpletion or termnation of a sex
offender’s term of community custody, if the court finds that public
safety would be enhanced, the court may inpose and enforce an order
extending any or all of the conditions i nposed pursuant to this section
for a period up to the nmaxi mum al | owabl e sentence for the crine as it
is classified in chapter 9A. 20 RCW regardl ess of the expiration of the
offender’s term of community custody. |If a violation of a condition
extended under this subsection occurs after the expiration of the
of fender’s termof community custody, it shall be deened a viol ation of
t he sentence for the purposes of RCW9. 94A. 195 and may be puni shabl e as
contenpt of court as provided for in RCW 7.21.040. If the court
extends a condition beyond the expiration of the term of comunity
custody, the departnment is not responsible for supervision of the
of fender’ s conpliance with the condition.

(f) Wthin the funds available for community custody, the
departnment shall determ ne conditions and duration of community cust ody
on the basis of risk to community safety, and shall supervi se of fenders
during community custody on the basis of risk to community safety and
conditions inposed by the court. The secretary shall adopt rules to
i npl enent the provisions of this subsection (11)(f).

(g) By the cl ose of the next business day after receiving notice of
a condition inposed or nodified by the departnent, an offender may
request an adm ni strative revi ewunder rul es adopted by the departnent.
The condition shall remain in effect unless the review ng officer finds
that it is not reasonably related to any of the follow ng: (1) The
crime of conviction; (ii) the offender’s risk of reoffending; or (iii)
the safety of the community.

(12)(a) An_ offender who has been convicted of a sex offense
commtted on or after July 1, 2000, shall be sentenced as a sexually
violent predator if the offender is not a persistent offender and the
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court finds that the current offense, or any prior offense of which the
of fender was convicted, was a predatory crine of sexual violence.

(b) Upon a finding at the sentencing hearing that the offender is
a sexually violent predator, the court shall inpose one of the
foll ow ng sentences:

(i) A sentence under subsection (8) of this sectionif the offender
is otherwse eligible for such a sentence;

(ii) A sentence outside the standard range pursuant to subsection
(2) of this section and RCW 9.94A.390, if the offender is otherw se
eligible for such a sentence; or

(iii) A sentence to a maxinmum term consisting of the statutory
maxi mum sent ence for the offense and a mninumtermw thin the standard
sentence range for the offense.

(c) Asexually violent predator sentenced under (b)(ii) or (iii) of
this subsection, or whose suspended sentence under subsection (8) of
this subsection has been revoked and ordered executed, shall serve the
sentence in a facility or institution operated, or utilized under
contract, by the state.

(d) The departnent shall provide the offender with the opportunity
for sex offender treatnent during incarceration. Before the expiration
of the minimumterm as part of the end of sentence review process
under RCW 72.09. 340 and 72.09.345, the departnent shall conduct, and
the offender shall participate in, an exam nation of the offender,
i ncorporating nethodologies that are recognized by experts in the
predi ction of sexual dangerousness, and including a prediction of the
probability that the offender will engage in predatory crinmes of sexual
violence if released. The indeterm nate sentence review board may
contract for an additional, independent exam nation, subject to the
standards in this subsection.

(e) No later than ninety days before expiration of the m ninum
term the indeterm nate sentence review board shall conduct a hearing
to determne whether it is likely that the offender will engage in
predatory crinmes of sexual violence if released on conditions set by
the board. The board nmay consider an offender’s failure to participate
in an evaluation under (d) of this subsection in determ ning whether to
rel ease the offender. The board shall order the offender rel eased,
under such conditions as the board determ nes appropriate, unless the
board determ nes by a preponderance of the evidence that, despite such
conditions, it is nore likely than not that the offender wll comm¢t
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predatory crinmes of sexual violence if released. I|f the board does not
order the offender released, the board shall establish a new m ni nrum
term not to exceed the remainder of the maxi numterm

(f) An offender released by the board under this subsection shal
be subject to the supervision of the departnent until the expiration of
the maximum term of the sentence. The departnent shall nonitor the
offender’s conpliance with release conditions set by the board, and
pronptly report any violations to the board. The departnment nmay
recommend conditions of rel ease, subject to board approval. The board
may nodi fy conditions of release at any tinme. Any violation of rel ease
conditions established or nodified by the board shall be subject to the
provi sions of sections 3 through 8 of this act.

(g) If the departnent finds that an energency exists requiring the
i medi ate inposition of conditions of release in addition to those set
by the board under (e) and (f) of this subsection in order to prevent
the offender from commtting a crine, the departnent nay inpose
additional conditions. The departnent nmay not inpose conditions that
are contrary to those set by the board and may not contravene or
decrease board-inposed conditions. Conditions inposed under this
subsection (12)(g) shall take effect inmediately, but shall not remain
in effect |onger than seven working days unl ess approved by the board
under (f) of this subsection within seven working days. The board and
the secretary shall adopt rules to inplenent the provisions of this
subsection (12)(q).

(13) If the court inposes a sentence requiring confinenment of
thirty days or less, the court may, inits discretion, specify that the
sentence be served on consecutive or intermttent days. A sentence
requiring nmore than thirty days of confinenent shall be served on
consecutive days. Local jail adm nistrators may schedul e court-ordered
intermttent sentences as space permts.

((£3))) (14) If a sentence inposed includes paynent of a |ega
financial obligation, the sentence shall specify the total anount of
the I egal financial obligation owed, and shall require the offender to
pay a specified nonthly sum toward that |egal financial obligation
Restitution to victins shall be paid prior to any other paynents of
nonetary obligations. Any |legal financial obligation that is inposed
by the court may be collected by the departnent, which shall deliver
the anmpbunt paid to the county clerk for credit. The offender’s
conpliance with paynent of legal financial obligations shall be
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supervi sed by the departnent for ten years followng the entry of the
judgnent and sentence or ten years following the offender’s rel ease
fromtotal confinenent. All nonetary paynents ordered shall be paid no
|ater than ten years after the |last date of release from confinenment
pursuant to a felony conviction or the date the sentence was entered
unl ess the superior court extends the crimnal judgnent an additional
ten years. |If the legal financial obligations including crinme victins’
assessnments are not paid during the initial ten-year period, the
superior court may extend jurisdiction under the crimnal judgnent an
additional ten years as provided in RCW 9.94A 140, 9.94A 142, and
9.94A.145. If jurisdiction under the crimnal judgnent is extended,
the departnment is not responsible for supervision of the offender
during the subsequent period. |ndependent of the departnent, the party
or entity to whomthe | egal financial obligation is owed shall have the
authority to utilize any other renedies available to the party or

entity to collect the legal financial obligation. Nothing in this
section mekes the departnment, the state, or any of its enployees,
agents, or other persons acting on their behalf I|iable under any

ci rcunst ances for the paynent of these | egal financial obligations. |If
an order includes restitution as one of the nonetary assessnents, the
county clerk shall nmake di sbursenents to victins nanmed in the order

((4)y)) (15) Except as provided under RCW 9.94A 140(1) and
9.94A.142(1), a court may not inpose a sentence providing for a termof
confi nement or conmunity supervision, community placenent, or community
cust ody which exceeds the statutory maxi mumfor the crinme as provided
in chapter 9A 20 RCW

((£25))) (16) Al offenders sentenced to terns involving community
supervi sion, community servi ce, community placenent, conmunity cust ody,
or legal financial obligation shall be under the supervision of the
departnment of corrections and shall followexplicitly the instructions
and conditions of the departnent of corrections. The departnment my
require an offender to performaffirmative acts it deens appropriate to
nmoni tor conpliance with the conditions of the sentence inposed.

(a) The instructions shall include, at a mninum reporting as
directed to a community corrections officer, remaining wthin
prescri bed geographi cal boundaries, notifying the comunity corrections
officer of any change in the offender’s address or enploynent, and
payi ng the supervision fee assessnent.
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(b) For offenders sentenced to terns involving community custody
for crimes commtted on or after June 6, 1996, the departnent may
include, in addition to the instructions in (a) of this subsection, any
appropriate conditions of supervision, including but not limted to,
prohi biting the offender from having contact with any other specified
i ndi vidual s or specific class of individuals. For offenders sentenced
to terns of community custody for crines commtted on or after July 1
2000, the departnment nmay additionally require the offender to
participateinrehabilitative prograns or otherw se performaffirmative
conduct, and to obey all | aws.

The conditions authorized under this subsection ((35))) (16)(b)
may be inposed by the departnent prior to or during an offender’s
community custody term If a violation of conditions inposed by the
court or the departnment pursuant to subsection (10) of this section
occurs during comunity custody, it shall be deened a violation of
comunity placenent for the purposes of RCW 9.94A 207 and shall
aut hori ze the departnent to transfer an offender to a nore restrictive
confinement status as provided in RCW9. 94A. 205. At any tine prior to
the conpletion of an offender’s term of community custody, the
departnent may recommend to the court that any or all of the conditions
i nposed by the court or the departnent pursuant to subsection (10) or
(11) of this section be continued beyond the expiration of the
offender’s term of community custody as authorized in subsection
(10)(c) or (11)(e) of this section.

The departnment may require offenders to pay for special services
rendered on or after July 25, 1993, including electronic nonitoring,
day reporting, and tel ephone reporting, dependent upon the offender’s
ability to pay. The department may pay for these services for
of fenders who are not able to pay.

((36)y)) (17) Al offenders sentenced to terns involving conmunity
supervision, community service, community custody, or comunity
pl acement under the supervision of the departnent of corrections shal
not own, use, or possess firearns or ammunition. O fenders who own,
use, or are found to be in actual or constructive possession of
firearns or ammunition shall be subject to the appropriate violation

process and sanctions. "Constructive possession” as used in this
subsection neans the power and intent to control the firearm or
anmuni tion. "Firearnm as used in this subsection neans a weapon or
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device from which a projectile my be fired by an expl osive such as

gunpowder .
((xH)) (18) The sentencing court shall give the offender credit
for all confinement tinme served before the sentencing if that

confinenent was solely inregard to the offense for which the of fender
i s being sentenced.

((28y)) (19) A departure fromthe standards in RCW9. 94A 400 (1)
and (2) governing whether sentences are to be served consecutively or
concurrently is an exceptional sentence subject to the [imtations in
subsections (2) and (3) of this section, and may be appeal ed by the
defendant or the state as set forth in RCW9.94A 210 (2) through (6).

((29Y)) (20) The court shall order restitution whenever the
of fender is convicted of a felony that results in injury to any person
or danmage to or | oss of property, whether the offender is sentenced to
confi nement or placed under conmuni ty supervi sion, unless extraordi nary
ci rcunst ances exi st that make restitution i nappropriate in the court’s
judgnent. The court shall set forth the extraordi nary circunstances in
the record if it does not order restitution.

((£26))) (21) As a part of any sentence, the court may inpose and
enforce an order that relates directly to the circunstances of the
crime for which the offender has been convicted, prohibiting the
of fender from having any contact with other specified individuals or a
specific class of individuals for a period not to exceed the maxi mum
al l owabl e sentence for the crine, regardless of the expiration of the
of fender’s term of community supervision or community placenent.

((£21)) (22) The court may order an offender whose sentence
i ncludes community placenment or comunity supervision to undergo a
mental status evaluation and to participate in available outpatient
mental health treatnent, if the court finds that reasonable grounds
exist to believe that the offender is a nentally ill person as defined
in RCW71.24.025, and that this conditionis likely to have influenced
the offense. An order requiring nental status eval uation or treatnent
nmust be based on a presentence report and, if applicable, nental status
eval uations that have been filed with the court to determne the
of fender’s conpetency or eligibility for a defense of insanity. The
court may order additional evaluations at a later date if deened
appropri ate.

((22))) (23) In any sentence of partial confinenent, the court may
require the defendant to serve the partial confinenment in work rel ease,
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36
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38

in a program of hone detention, on work crew, or in a conbined program
of work crew and hone detention.

((23))) (24) Al court-ordered Ilegal financial obligations
coll ected by the departnent and remtted to the county clerk shall be
credited and paid where restitution is ordered. Restitution shall be
paid prior to any other paynents of nonetary obligations.

((24))) (25) In sentencing an offender convicted of a crinme of
donestic violence, as defined in RCW10.99.020, if the offender has a
mnor child, or if the victimof the offense for which the of fender was
convicted has a mnor child, the court may, as part of any term of
community supervision, order the offender to participate in a donestic
vi ol ence perpetrator program approved under RCW 26. 50. 150.

((£25))) (26)(a) Sex of fender exam nations and treatnment ordered as
a special condition of community placenent or community custody under
this section shall be conducted only by sex offender treatnent
providers certified by the departnent of health under chapter 18.155
RCWunl ess the court finds that: (i) The offender has al ready noved to
anot her state or plans to nove to another state for reasons other than
circunventing the «certification requirenents; (ii) no certified
providers are available for treatnent within a reasonabl e geographic
di stance of the offender’s hone, as determned in rul es adopted by the
secretary; (iii) the evaluation and treatnent plan conply wth the
rules adopted by the departnment of health; or (iv) the treatnent
provider is enployed by the departnent. A treatnent provider selected
by an offender who is not certified by the departnent of health shal
consult with a certified provider during the offender’s period of
treatnent to ensure conpliance with the rul es adopted by the depart nent
of health. The frequency and content of the consultation shall be
based on the recommendati on of the certified provider.

(b) A sex offender’s failure to participate in treatnent required
as a condition of community placenent or community custody is a
violation that will not be excused on the basis that no treatnent
provider was |ocated within a reasonabl e geographic distance of the
of fender’ s hone.

NEW SECTI O\ Sec. 3. Whenever the board or a community
corrections officer of this state has reason to believe an offender
rel eased under RCW 9. 94A. 120(12) has violated a release condition or
the laws of this state, any community corrections officer may arrest or
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cause the arrest and detention of the offender pending a determ nation
by the board whether the offender’s rel ease should be revoked. The
community corrections officer shall report all facts and circunstances
surrounding the alleged violation to the board, with recommendati ons.
On the basis of the community corrections officer’s report, the board
may revise or nodify the conditions of rel ease, or order the arrest and
detention of the offender by peace officers until arrangenents can be
made by the board to return the offender to state correctional
facilities. Any nodifications or revisions of the conditions of
rel ease or the order suspending release status shall be personally
served upon the of fender.

NEW SECTI ON. Sec. 4. Any offender released under RCW
9. 94A. 120(12) who is arrested and detained in physical custody by the
authority of a community corrections officer, or upon the witten order
of the board, shall not be released from custody on bail or personal
recogni zance, except upon approval of the board and the i ssuance by the
board of an order reinstating the offender’s rel ease on the sane or
nodi fied conditions. Al chiefs of police, marshals of cities and
towns, sheriffs of counties, and all police, prison, and peace officers
and constabl es shall execute any such order in the sanme manner as any
ordinary crimnal process.

NEW SECTION. Sec. 5. Wienever an offender rel eased by the board
under RCW9. 94A. 120(12) is accused of violating a condition of rel ease,
other than the conmmssion of, and conviction for, a felony or
m sdeneanor under the laws of this state, the laws of any state where
the offender may then be, or federal law, the offender shall be
entitled to a fair and inpartial hearing of such charges within thirty
days fromthe tinme that the offender is served with charges of the
violation of conditions of release after arrest and detention. The
hearing shall be held before one or nore nenbers of the board at a
pl ace or places within the state, reasonably near the site of the
al l eged violation or violations.

NEW SECTI ON. Sec. 6. In the event the board suspends rel ease
status of an offender rel eased under RCW9. 94A. 120(12) by reason of an
al l eged violation of a condition of rel ease, or pendi ng di sposition of
a new crimnal charge, the board may nullify the suspension order and
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reinstate rel ease under previous conditions or any new conditions the
board determ nes advi sable. Before the board may nullify a suspension
order and reinstate release, it shall determ ne that the best interests
of society and the offender shall be served by such reinstatenent
rather than return to confinenent.

NEW SECTION.  Sec. 7. (1) Wthin fifteen days from the date of
notice to the departnent of the arrest and detention of an offender
rel eased under RCW 9. 94A 120(12) who is alleged to have violated a
condition of release, the offender shall be personally served by a
state community corrections officer wth a copy of the factual
all egations of the violation of the conditions of release, and at the
sane time shall be advised of rights pertaining to an on-site
revocation hearing and the rights and privileges provided in this
section. The alleged violator, after service of the allegations of
viol ations of the conditions and advice of rights, may waive the on-
site revocation hearing and admt one or nore of the alleged
vi ol ati ons. If the board accepts the waiver it shall either: (a)
Rei nstate the offender’s release status under the sanme or nodified
conditions; or (b) revoke rel ease and enter an order of revocation and

return to state custody. The board shall determne a new m ni num
sentence, not to exceed the unserved portion of the statutory maxi num
sentence, within thirty days of return to state custody. |If the board

rejects the waiver nmade by the offender, it shall hold an on-site
revocation hearing under the provisions of this subsection.

(2) At any on-site revocation hearing the all eged violator shall be
entitled to be represented by an attorney of the alleged violator’s own
choosing and at the alleged violator’s own expense. Upon the all eged
violator’s presentation of satisfactory evidence of indigency and
request for the appointment of an attorney, the board may cause the
appoi ntment of an attorney to represent the alleged violator, to be
paid for at state expense, and the board may assune all or such other
expenses in the presentation of evidence on behalf of the alleged
violator as it may have authorized. Attorneys to represent alleged
violators in on-site hearings shall be appointed by the superior courts
for the counties wherein the on-site hearing is to be held and shall be
conpensated in such manner and in such anount as shall be fixed in a
schedul e of fees adopted by the board.
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(3) I'n conducting on-site revocation hearings, the board shall have
the authority to adm nister oaths and affirmati ons, exam ne w t nesses,
recei ve evidence, and issue subpoenas for conpul sory attendance of
w tnesses and the production of evidence for presentation at such
heari ngs. Subpoenas issued by the board shall be effective throughout
the state. Wtnesses in attendance at any on-site revocation hearing
shall be paid the sane fees and al |l owances, and in the sane nmanner and
under the same conditions as provided for witnesses in the courts of
the state in accordance with chapter 2.40 RCW |If any person, after
the board has offered to pay statutory fees and mleage at the tine of
servi ce of the subpoena, fails or refuses to obey a subpoena i ssued by
t he board, or obeys the subpoena but refuses to testify concerning any
matter under exam nation at the hearing, the board may petition the
superior court of the county where the hearing is being conducted for
enforcenent of the subpoena. The petition shall be acconpanied by a
copy of the subpoena and proof of service, and shall set forth in what
speci fi c manner the subpoena has not been conplied with, and shall ask
an order of the court to conpel the witness to appear and testify
before the board. The court, upon such petition, shall enter an order
directing the witness to appear before the court at a tinme and place to
be fixed in such order and then and there to show cause why the w t ness
has not responded to the subpoena or has refused to testify. A copy of
the order shall be served upon the witness. |If it appears to the court
t hat t he subpoena was properly i ssued and that the particul ar questions
whi ch the witness refuses to answer are reasonable and rel evant, the
court shall enter an order that the w tness appear at the tinme and
place fixed in the order and testify or produce the required papers,
and on failing to obey said order the witness shall be dealt with as
for contenpt of court.

(4) At all on-site revocation hearings the community corrections
officer of the department, having nade the allegations of the
violations of the conditions of release, may be represented by the
attorney general. The attorney general may nmake independent
recommendations to the board about whether the violations constitute
sufficient cause for the revocation of rel ease status and return of the
of fender to a state correctional facility. The hearings shall be open
to the public unless the board for specifically stated reasons cl oses
the hearing in whole or in part. The hearings shall be recorded on
audi otape. An alleged violator of release conditions my be requested
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to testify and any such testinony shall be used against the offender in
any crimnal prosecution. The board shall adopt rules governing the
formal and informal procedures authorized by this chapter and nake
rules of practice before the board in on-site community custody
revocation hearings, together wwth forns and instructions.

(5) After the on-site revocation hearing has been concl uded, the
menbers of the board having heard the matter shall enter their decision
of record within ten days, and nake findi ngs and concl usi ons upon the
all egations of the violations of the conditions of release. I f the
menber or nenbers having heard the matter should conclude that the
al | egati ons have not been proven by a preponderance of the evidence, or
that those which have been proven by a preponderance of the evidence
are not sufficient cause for the revocation of release, then the
of fender shall be reinstated on rel ease status on the sanme or nodified
conditions. For violations of release conditions not resulting in new
convictions, nodified conditions may include sanctions based on an
adm nistrative grid. |f the nmenber or nenbers having heard the matter
should conclude that the allegations have been proven by a
preponderance of the evidence and constitute sufficient cause for
revocation of release, then the nenber or nenbers shall enter an order
of revocation and return the offender to state custody. Wthin thirty
days of the offender’s return to a state correctional facility the
board shall enter an order determ ning a new m ni num sentence, not to
exceed the remaining unserved portion of the statutory maxinmum
sent ence.

(6) All officers and enpl oyees of the state, counties, cities, and
political subdivisions of the state shall cooperate with the board in
making available suitable facilities for conducting revocation
heari ngs.

NEW SECTI O\ Sec. 8. To assist it in fixing a new m ninmm
sentence and in fixing the conditions for an offender’s rel ease from
confi nement under RCW9. 94A. 120(12), it shall be the duty of the board
not only toinformitself thoroughly as to the facts of the offender’s
crinme but also to inform itself as thoroughly as possible of the
of fender’ s personality. The departnent and the institutions under its
control shall nake available to the board on request its case
i nvestigations, any file, or other record in order to assi st the board
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in developing information for carrying out the purposes of this
section.

Sec. 9. RCW9.94A 060 and 1996 c¢c 232 s 3 are each anended to read
as follows:

(1) The comm ssion consists of twenty voting nenbers, one of whom
t he governor shall designate as chairperson. Wth the exception of ex
officio voting nenbers, the voting nenbers of the comm ssion shall be
appoi nted by the governor, subject to confirmation by the senate.

(2) The voting nmenbership consists of the foll ow ng:

(a) The head of the state agency having general responsibility for
adult correction prograns, as an ex officio nenber;

(b) The director of financial nanagenent or designee, as an ex
of ficio nenber;

(c) ((Yat+HH—theindetermnatesentencer+reviewboard-eceasestoexist
pursuant—te—ROW-9-95-0011-)) The chair of the indeterm nate sentence
revi ew board, as an ex officio nenber;

(d) The head of the state agency, or the agency head s desi gnee,
having responsibility for juvenile corrections prograns, as an ex
of ficio nenber;

(e) Two prosecuting attorneys;

(f) Two attorneys with particular expertise in defense work;

(g) Four persons who are superior court judges;

(h) One person who is the chief | aw enforcenent officer of a county
or city;

(1) Four nenbers of the public who are not prosecutors, defense
attorneys, judges, or |aw enforcenent officers, one of whomis a victim
of crime or a crinme victins’ advocate;

(j) One person who is an elected official of a county governnent,
other than a prosecuting attorney or sheriff;

(k) One person who is an elected official of a city governnent;

(1) One person who is an adm nistrator of juvenile court services.

I n maki ng the appoi ntnments, the governor shall endeavor to assure
that the comm ssion nenbership includes adequate representation and
expertise relating to both the adult crimnal justice system and the
juvenile justice system I n making the appointnents, the governor
shal | seek the recommendati ons of WAshi ngton prosecutors in respect to
the prosecuting attorney nenbers, of the Wshington state bar
association in respect to the defense attorney nenbers, of the

SB 6836 p. 36



© 00 N O Ol WDN P

N NNNMNNNMNNMNNNNRRRPRERERERERERPREPR PR
© 0N O UM WNIEFO®O©OONOOOMWNDNIERO

30
31
32
33
34
35
36
37
38

associ ation of superior court judges in respect to the nenbers who are
j udges, of the Washi ngton associ ation of sheriffs and police chiefs in
respect to the nenber who is a law enforcenent officer, of the
Washi ngton state associ ation of counties in respect to the nenber who
is a county official, of the association of Wshington cities in
respect to the nenber who is a city official, of the office of crine
vi ctinms advocacy and ot her organi zations of crime victins in respect to
the nmenber who is a victimof crinme or a crinme victins’ advocate, and
of the Washington association of juvenile court admnistrators in
respect to the nenber who is an admnistrator of juvenile court
servi ces.

(3)(a) Al voting nenbers of the conm ssion, except ex officio
voting nenbers, shall serve terns of three years and until their
successors are appoi nted and confirned.

(b) The governor shall stagger the ternms of the nmenbers appointed
under subsection (2)(j), (k), and (I) of this section by appointing one
of themfor a termof one year, one for a termof two years, and one
for a termof three years.

(4) The speaker of the house of representatives and the president
of the senate nmay each appoi nt two nonvoti ng nenbers to the conmm ssi on,
one fromeach of the two | argest caucuses in each house. The nenbers
so appointed shall serve two-year terns, or until they cease to be
menbers of the house from which they were appoi nted, whichever occurs
first.

(5) The nenbers of the comm ssion shall be reinbursed for trave
expenses as provided in RCW 43.03.050 and 43.03.060. Legi sl ative
menbers shall be reinbursed by their respective houses as provided

under RCW44. 04. 120( (,—as—how-existingor—hereafter—arended)). Menbers
shal | be conpensated in accordance with RCW 43. 03. 250.

Sec. 10. RCW9.94A. 190 and 1995 ¢ 108 s 4 are each anended to read
as follows:

(1) A sentence that includes a term or ternms of confinenent
totaling nore than one vyear shall be served in a facility or
institution operated, or utilized under contract, by the state. Except
as provided for in subsection (3) of this section, a sentence of not
nore than one year of confinenent shall be served in a facility
operated, licensed, or utilized under contract, by the county, or if
home detention or work crew has been ordered by the court, in the
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residence of either the defendant or a nenber of the defendant’s
i mredi ate famly.

(2) If a county uses a state partial confinenment facility for the
partial confinenment of a person sentenced to confinenent for not nore
t han one year, the county shall reinburse the state for the use of the
facility as provided for in this subsection. The office of financial
managenent shall set the rate of reinbursenent based upon the average
per diem cost per offender in the facility. The office of financial
managenent shall determ ne to what extent, if any, reinbursenent shal
be reduced or elimnated because of funds provided by the |egislature
to the departnment of corrections for the purpose of covering the cost
of county use of state partial confinenent facilities. The office of
financi al managenent shall reestablish rei nbursenent rates each even-
nunber ed year.

(3) A person who is sentenced for a felony to a term of not nore
t han one year, and who is commtted or returned to incarceration in a
state facility on another felony conviction, either wunder the
i ndeterm nate sentencing | aws, chapter 9.95 RCW or under this chapter
shal |l serve all terns of confinenent, including a sentence of not nore
t han one year, inafacility or institution operated, or utilized under
contract, by the state, consistent with the provisions of RCW
9. 94A. 400.

(4) For sentences inposed pursuant to RCW 9. 94A 120(6) which have
a sentence range of over one year, notw thstandi ng any ot her provision
of this section all such sentences regardl ess of | ength shall be served
ina facility or institution operated, or utilized under contract, by
the state.

(5) Sent ences i nposed pursuant to RCW9. 94A. 120(12) shall be served
in a facility or institution operated, or utilized under contract, by

t he state.

Sec. 11. RCW 9.94A 370 and 1999 c 143 s 16 are each anended to
read as foll ows:

(1) The intersection of the colum defined by the offender score
and the row defined by the offense seriousness score determ nes the
presunptive sentencing range (see RCW 9.94A 310, (Table 1)). The
additional tinme for deadly weapon findings or for those offenses
enunerated in RCW 9.94A 310(4) that were commtted in a state
correctional facility or county jail shall be added to the entire
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presunptive sentence range. The court may inpose any sentence within
the range that it deens appropriate. All presunptive sentence ranges
are expressed in terns of total confinenent.

(2) In determning any sentence, the trial court may rely on no
nmore information than is admtted by the plea agreenent, or admtted,
acknowl edged, or proved in a trial or at the tinme of sentencing.
Acknow edgenent includes not objecting to information stated in the
presentence reports. Were the defendant disputes material facts, the
court nust either not consider the fact or grant an evidentiary hearing
on the point. The facts shall be deened proved at the hearing by a
preponderance of the evidence. Facts that establish the elenents of a
nmore serious crine or additional crimes nmay not be used to go outside
the presunptive sentence range except upon stipulation or when
specifically provided for in RCW 9.94A 390(2) (d), (e), (g9, ((and))
(h), (m, and (n).

Sec. 12. RCW9.94A. 390 and 1999 ¢ 330 s 1 are each anended to read
as follows:

| f the sentencing court finds that an exceptional sentence outside
the standard range should be inposed in accordance wth RCW
9. 94A.120(2), the sentence i s subject toreviewonly as provided for in
RCW 9. 94A. 210( 4).

The following are illustrative factors which the court may consi der
in the exercise of its discretion to inpose an exceptional sentence.
The followng are illustrative only and are not intended to be

excl usi ve reasons for exceptional sentences.

(1) Mtigating G rcunstances

(a) To a significant degree, the victimwas an initiator, wlling
participant, aggressor, or provoker of the incident.

(b) Before detection, the defendant conpensated, or nmade a good
faith effort to conpensate, the victimof the crimnal conduct for any
damage or injury sustai ned.

(c) The defendant commtted the crinme under duress, coercion,
threat, or conmpulsion insufficient to constitute a conpl ete defense but
whi ch significantly affected his or her conduct.

(d) The defendant, with no apparent predisposition to do so, was
i nduced by others to participate in the crine.

(e) The defendant’s capacity to appreciate the wongful ness of his
or her conduct or to conformhis or her conduct to the requirenents of
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the aw, was significantly inpaired (voluntary use of drugs or al cohol
i s excluded).

(f) The of fense was principally acconplished by anot her person and
t he defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim

(g) The operation of the nultiple offense policy of RCW9.94A 400
results in a presunptive sentence that is clearly excessive in |ight of
t he purpose of this chapter, as expressed in RCW9. 94A 010.

(h) The defendant or the defendant’s children suffered a conti nuing
pattern of physical or sexual abuse by the victimof the offense and
the offense is a response to that abuse.

(2) Aggravating C rcunstances

(a) The defendant’s conduct during the conm ssion of the current
of fense mani fested deliberate cruelty to the victim

(b) The defendant knew or shoul d have known that the victimof the
current offense was particularly vul nerabl e or incapable of resistance
due to extrene youth, advanced age, disability, or ill health.

(c) The current offense was a violent offense, and the defendant
knew that the victimof the current offense was pregnant.

(d) The current offense was a major econom c of fense or series of
of fenses, so identified by a consideration of any of the follow ng
factors:

(1) The current offense involved nmultiple victins or multiple
incidents per victim

(1i) The current offense invol ved attenpted or actual nonetary | oss
substantially greater than typical for the offense;

(ii1) The current offense involved a high degree of sophistication
or planning or occurred over a lengthy period of tinme; or

(1v) The defendant used his or her position of trust, confidence,
or fiduciary responsibility tofacilitate the comm ssion of the current
of f ense.

(e) The current offense was a mmjor violation of the Uniform
Controll ed Substances Act, chapter 69.50 RCW (VUCSA), related to
trafficking in controll ed substances, which was nore onerous than the
typical offense of its statutory definition: The presence of ANY of
the following nay identify a current offense as a nmaj or VUCSA:

(1) The <current offense involved at |east three separate
transactions in which controll ed substances were sold, transferred, or
possessed with intent to do so;
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(1i) The current offense involved an attenpted or actual sale or
transfer of controlled substances in quantities substantially |arger
than for personal use;

(ti1) The current offense involved the manufacture of controlled
subst ances for use by other parties;

(1v) The circunstances of the current offense reveal the offender
to have occupied a high position in the drug distribution hierarchy;

(v) The current offense invol ved a hi gh degree of sophistication or
pl anni ng or occurred over a lengthy period of tine or involved a broad
geogr aphi c area of di sbursenent; or

(vi) The offender used his or her position or status to facilitate
the comm ssion of the current offense, including positions of trust,
confidence or fiduciary responsibility (e.g., pharmacist, physician, or
ot her nedi cal professional).

(f) The current offense included a finding of sexual notivation
pursuant to RCW 9. 94A.127.

(g) The offense was part of an ongoing pattern of sexual abuse of
the sanme victi munder the age of eighteen years manifested by nmultiple
i ncidents over a prolonged period of tine.

(h) The current offense involved donestic violence, as defined in
RCW 10. 99. 020 and one or nore of the follow ng was present:

(i) The offense was part of an ongoing pattern of psychol ogi cal
physical, or sexual abuse of the victim manifested by nmultiple
i nci dents over a prolonged period of tineg;

(1i1) The offense occurred within sight or sound of the victims or
the offender’s mnor children under the age of eighteen years; or

(ti1) The offender’s conduct during the conm ssion of the current
of fense mani fested deliberate cruelty or intimdation of the victim

(1) The operation of the nmultiple offense policy of RCW9.94A. 400
results in a presunptive sentence that is clearly too lenient in |ight
of the purpose of this chapter, as expressed in RCW 9. 94A 010.

(Jj) The defendant’s prior unscored m sdeneanor or prior unscored
foreign crimnal history results in a presunptive sentence that is
clearly too lenient in light of the purpose of this chapter as
expressed in RCW 9. 94A 010.

(k) The offense resulted in the pregnancy of a child victim of
rape.

(1) The defendant knew that the victimof the current offense was
a youth who was not residing with a | egal custodian and the defendant
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established or pronoted the relationship for the primary purpose of
victim zation.

(m The def endant has been convicted of a predatory crine of sexual
violence, has a history of simlar acts, and |lacks anenability to
treat ment.

(n) The def endant has been convicted of a predatory crine of sexual
violence and the defendant’s conduct involved multiple incidents of
cruelty or sexual deviance, directed at the victim over a prolonged
period of tine.

Sec. 13. RCW9.95.900 and 1981 ¢ 137 s 32 are each anended to read
as follows:

The follow ng sections of |law do not apply to any fel ony offense
commtted on or after July 1, 1984, except offenses commtted on or
after the effective date of this section and sentenced under RCW
9.94A.120(11): RCW9.95.003, 9.95.005, 9.95.007, 9.95.010, 9.95.015,
95. 020, 9.95.030, 9.95.031, 9.95.032, 9.95.040, 9.95.052, 9.95.070,
95. 080, 9.95.090, 9.95.100, 9.95.110, 9.95.115, 9.95.120, 9.95.121,
95.122, 9.95.123, 9.95.124, 9.95.125, 9.95.126, 9.95.130, 9.95. 140,
95. 150, 9.95.160, 9.95.170, 9.95.190, 9.95.200, 9.95.210, 9.95. 220,
95. 230, 9.95.240, 9.95.250, 9.95.260, 9.95.265, 9.95.350, and
95. 360.

© © 0o oo

Sec. 14. RCWO9A 28.020 and 1994 ¢ 271 s 101 are each anended to
read as foll ows:

(1) A person is gquilty of an attenpt to commt crime if, wth
intent to commt a specific crime, he or she does any act which is a
substantial step toward the comm ssion of that crine.

(2) If the conduct in which a person engages ot herw se constitutes
an attenpt to commt acrine, it is no defense to a prosecution of such
attenpt that the crine charged to have been attenpted was, under the
attendant circunstances, factually or I egally i npossi bl e of comm ssi on.

(3) An attenpt to commt a crine is a:

(a) Cass Afelony when the crinme attenpted is nmurder in the first
degree, murder in the second degree, ((e+)) arson in the first degree,
child nolestation in the first degree, indecent liberties by forcible
conpul sion, rape in the first degree, rape in the second degree, rape
of a child in the first degree, or rape of a child in the second

degr ee;
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(b) Class B felony when the crine attenpted is a class A felony
other than murder in the first degree, nurder in the second degree,
((er)) arson in the first degree, child nolestation in the first
degree, indecent liberties by forcible conpulsion, rape in the first
degree, rape in the second degree, rape of achildinthe first degree,
or rape of a child in the second degree,;

(c) Cass C felony when the crine attenpted is a class B fel ony;

(d) Gross m sdeneanor when the crine attenpted is a class Cfel ony;

(e) M sdeneanor when the crinme attenpted is a gross m sdeneanor or
m sdeneanor.

Sec. 15. RCWO9A 36.021 and 1997 ¢ 196 s 2 are each anended to read
as follows:

(1) A person is guilty of assault in the second degree if he or
she, under circunstances not anounting to assault in the first degree:

(a) Intentionally assaults another and thereby recklessly inflicts
substantial bodily harm or

(b) Intentionally and unl awful |y causes substantial bodily harmto
an unborn quick child by intentionally and unlawfully inflicting any
i njury upon the nother of such child; or

(c) Assaults another with a deadly weapon; or

(d) Wthintent toinflict bodily harm admnisters to or causes to
be taken by another, poison or any other destructive or noxious
subst ance; or

(e) Wth intent to commit a felony, assaults another; or

(f) Knowingly inflicts bodily harmwhich by design causes such pain
or agony as to be the equivalent of that produced by torture.

(2) Assault in the second degree is a class B fel ony, except that
assault in the second degree with a finding of sexual notivation under
RCW 9. 94A. 127 or 13.40.135 is a class A felony.

Sec. 16. RCW9A. 40.030 and 1975 1st ex.s. c¢ 260 s 9A 40.030 are
each anended to read as foll ows:

(1) A personis guilty of kidnapping in the second degree if he or
she intentionally abducts another person under circunstances not
anounting to kidnapping in the first degree.

(2) I'n any prosecution for kidnapping in the second degree, it is
a defense if established by the defendant by a preponderance of the
evidence that (a) the abduction does not include the use of or intent
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to use or threat to use deadly force, and (b) the actor is a relative
of the person abducted, and (c) the actor’s sole intent is to assune
custody of that person. Not hi ng contained in this paragraph shal
constitute a defense to a prosecution for, or preclude a conviction of,
any other crine.

(3) Kidnapping in the second degree is a class B felony, except
that kidnapping in the second degree wth a finding of sexual
notivation under RCW 9. 94A. 127 or 13.40.135 is a class A felony.

Sec. 17. RCWO9A 44.100 and 1997 ¢ 392 s 515 are each anended to
read as foll ows:

(1) A person is guilty of indecent liberties when he or she
knowi ngly causes another person who is not his or her spouse to have
sexual contact with himor her or another:

(a) By forcible conmpul sion

(b) When the other person is incapable of consent by reason of
being nentally defective, nentally incapacitated, or physically
hel pl ess;

(c) Wien the victimis devel opnental |y di sabl ed and t he perpetrator
is a person who is not married to the victim and who has supervisory
authority over the victim

(d) When the perpetrator is a health care provider, the victimis
a client or patient, and the sexual contact occurs during a treatnent
session, consultation, interview, or examnation. It is an affirmative
defense that the defendant nust prove by a preponderance of the
evidence that the client or patient consented to the sexual contact
with the knowl edge that the sexual contact was not for the purpose of
treat ment;

(e) Wien the victimis a resident of a facility for nentally
di sordered or chem cally dependent persons and the perpetrator is a
person who is not married to the victi mand has supervisory authority
over the victim or

(f) Wien the victimis a frail elder or vulnerable adult and the
perpetrator is a person who is not married to the victi mand who has a
significant relationship with the victim

(2) Indecent liberties is a class B felony, except that indecent
liberties by forcible conpulsion is a class A felony.
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NEW SECTI ON. Sec. 18. RCW 9. 95.0011 (Indeterm nate sentence
revi ew board-- Report--Recomendati on of governor) and 1997 c¢ 350 s 1,
1989 ¢ 259 s 4, & 1986 c 224 s 12 are each repeal ed.

NEW _ SECTI QON\. Sec. 109. The secretary of corrections and the
i ndeterm nate sentence review board nay adopt rules to inplenent
sections 2 through 8 of this act.

NEW SECTI ON.  Sec. 20. Sections 3 through 8 of this act are each
added to chapter 9.94A RCW

NEW SECTION. Sec. 21. This act shall not affect the validity of
any sentence inposed under any other law for any offense commtted
before, on, or after the effective date of this act.

NEW SECTI ON. Sec. 22. This act shall apply to offenses commtted
on or after the effective date of this act.

NEW SECTI ON. Sec. 23. This act is necessary for the immedi ate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

NEW SECTI O\ Sec. 24. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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