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ENGROSSED SUBSTI TUTE HOUSE BI LL 2091

AS AMENDED BY THE SENATE
Passed Legislature - 1999 1st Special Session
State of WAshi ngt on 56th Legislature 1999 1st Special Session

By House Conmmttee on Natural Resources (originally sponsored by
Representatives Buck, Regala, Dunshee, Thonmas, Al exander, Doumt,
Kessler, MMrris, Gant, Hatfield, Linville, G Chandler, Reardon,
Eri cksen, Quall, Ogden, C enents, Schoesl er, Anderson, Lisk, Eickneyer,
D. Sommers and Vel oria; by request of Governor Locke)

Read first tinme 03/02/1999.

AN ACT Relating to forest practices as they affect the recovery of
sal non and ot her aquatic resources; anendi ng RCW76. 09. 020, 76.13. 010,
76.42.060, 76.09.330, 76.09.040, 84.33.120, 84.33.140, 84.33.145,
84.34.080, 84.34.108, 76.09.140, 76.09.150, 76.09.170, 76.09.010,
76.09. 220, 76.09.030, and 90.48.420; adding new sections to chapter
75.46 RCW adding new sections to chapter 76.09 RCW adding a new
section to chapter 34.05 RCW adding new sections to chapter 43.21C
RCW addi ng a new section to chapter 84.33 RCW addi ng new sections to
chapter 76.13 RCW creating new sections; repealing RCW90. 28. 150; and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 101. A new section is added to chapter 75.46
RCW and codified with the subchapter heading of "salnon recovery
pl anning in areas involving forest practices" to read as foll ows:

(1) The legislature finds that the forests and fish report as
defined in RCW 76. 09. 020 was devel oped t hrough extensive negotiations
with the federal agencies responsible for adm ni stering the endangered
species act and the clean water act. The legislature further finds
that the forestry industry, small | andowners, tribal governments, state

p. 1 ESHB 2091. SL
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and federal agencies, and counties have worked diligently for nearly
two years to reach agreenent on scientifically based changes to the
forest practices rules, set forth in the forests and fish report as
defined in RCW 76.09.020. The legislature further finds that if
exi sting forest practices rules are anended as proposed in the forests
and fish report as defined in RCW76.09. 020, the resulting changes in
forest practices (a) will lead to: (i) Salnmon habitat that neets
riparian functions vital to the long-termrecovery of salnmon on nore
than sixty thousand mles of streans inthis state; (ii) identification
of forest roads contributing to habitat degradation and corrective
action to renmedy those problens to protect salnon habitat; (iii)
increased protection of steep and unstable slopes; and (iv) the
inplenmentation of scientifically based adaptive nanagenent and
nmoni toring processes for evaluating the inpacts of forest practices on
aquatic resources, as defined in RCW 76.09.020, and a process for
anending the forest practices rules to incorporate new i nformati on as
it becomes available; (b) wll lead to the protection of aquatic
resources to the maxi numextent practicabl e consi stent wi th mai ntai ni ng
commercial forest managenent as an economcally viable use of |ands
suitable for that purpose; and (c) will provide a regulatory climte
and structure nore likely to keep |landowners from converting forest
| ands to other uses that would be | ess desirable for sal non recovery.

(2) The legislature further finds that the changes in |aws and
rules contenplated by chapter . . ., Laws of 1999 1st sp. sess. (this
act), taken as a whole, constitute a conprehensive and coordinated
programto provide substantial and sufficient contributions to sal non
recovery and water quality enhancenent in areas inpacted by forest
practices and are intended to fully satisfy the requirenents of the
endangered species act (16 U S.C. Sec. 1531 et seq.) wth respect to
i ncidental take of salnon and other aquatic resources and the clean
water act (33 U.S.C. Sec. 1251 et seq.) with respect to nonpoi nt source
pollution attributable to forest practices.

(3) The legislature finds that coordination is needed between the
laws relating to forestry in chapter 76.09 RCW and the state sal non
recovery strategy bei ng devel oped under this chapter. The coordination
shoul d ensure that nonfederal forest |ands are managed in ways that
make appropriate contributions to the recovery of salnonid fish, water
quality, and related environnental anenities while encouraging
continued investnents in those | ands for conmercial forestry purposes.

ESHB 2091. SL p. 2
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Specifically, the legislature finds that forest practices rules
relating to water quality, salnon, certain other species of fish,
certain species of stream associ ated anphi bi ans, and their respective
habi tats shoul d be coordinated wwth the rules and policies relating to
other land uses through the state-wi de salnon recovery planning
process. The |l egislature further finds that this subchapter is but one
part of a conprehensive salnon strategy as required in this chapter,
and this investnent in salnon habitat will be of little value if a
conprehensive state plan is not conpleted and fully inplenented.

(4) The legislature recognizes that the adoption of forest
practices rules consistent with the forests and fish report as defined
in RCW 76.09.020 w Il inpose substantial financial burdens on forest
| andowners which, if not partially offset through other changes in the
| aws and rul es governing forestry, could |l ead to significantly reduced
silvicultural investnents on nonfederal |ands, deterioration in the
quality, condition, and anounts of forests on those |ands, and | ong-
term adverse effects on fish and wldlife habitat and other

envi ronnent al anenities associated wth well managed forests.
Moreover, as the benefits of the proposed revisions to the forest
practices rules will benefit the general public, chapter . . ., Laws of

1999 1st sp. sess. (this act) suggests that sone of these costs be
shared with the general public.

(5) As an integral part of inplenenting the salnon recovery
strategy, chapter . . ., Laws of 1999 1st sp. sess. (this act) (a)
provides direction to the forest practices board, the departnent of
natural resources, and the departnent of ecology with respect to the
adoption, inplenentation, and enforcenent of rules relating to forest
practices and the protection of aquatic resources; (b) provides
addi tional enforcenent tools to the departnent of natural resources to
enforce the forest practices rules; (c) anticipates the need for
adequat e and consistent funding for the various programmatic el ements
necessary to fully inplenment the strategy over tine and derive the
| ong-term benefits; (d) provides for the acquisition by the state of
forest lands within certain streamchannel m grati on zones where ti nber
harvest will not be allowed; (e) provides for small | andowners to have
costs shared for a portion of any extraordinary econom c | osses
attributable tothe revisions to the forest practices rules required by
chapter . . ., Laws of 1999 1st sp. sess. (this act); and (f) anends

p. 3 ESHB 2091. SL
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other existing laws to aid in the inplenentation of the recommendati ons
set forth in the forests and fish report as defined in RCW 76. 09. 020.

PART 11
RULE MAKI NG

NEW SECTION. Sec. 201. A new section is added to chapter 76.09
RCWto read as foll ows:

(1) The legislature finds that the declines of fish stocks
t hroughout nmuch of the state requires imediate action to be taken to
help restore these fish runs where possible. The legislature also
recogni zes that f eder al and state agencies, tribes, county
representatives, and private tinberland owners have spent consi derabl e
effort and tine to develop the forests and fish report. G ven the
agreenent of the parties, the legislature believes that the i nmedi ate
adoption of energency rules is appropriate in this particul ar i nstance.
These rules can inplement many provisions of the forests and fish
report to protect the economc well-being of the state, and to mnim ze
the risk to the state and |andowners to |egal challenges. Thi s
authority is not designed to set any precedents for the forest
practices board in future rule making or set any precedents for other
rul e- maki ng bodi es of the state.

(2) The forest practices board is authorized to adopt energency
rules anending the forest practices rules wth respect to the
protection of aquatic resources, in accordance wth RCW 34.05. 350,
except: (a) That the rules adopted under this section may remain in
effect until permanent rules are adopted, or until June 30, 2001,
whi chever i s sooner; (b) notice of the proposed rul es nust be published
in the Washington State Regi ster as provided in RCW 34. 05. 320; (c) at
| east one public hearing nmust be conducted with an opportunity to
provide oral and witten comments; and (d) a rule-making file nmust be
mai nt ai ned as required by RCW 34.05. 370. I n adopting the energency
rules, the board is not required to prepare a snmall business econonic
i npact statenent under chapter 19.85 RCW prepare a statenent
i ndi cati ng whether the rules constitute a significant |legislative rule
under RCW 34.05. 328, prepare a significant legislative rule analysis
under RCW34. 05.328, or followthe procedural requirenents of the state
environmental policy act, chapter 43.21C RCW The forest practices

ESHB 2091. SL p. 4
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board may only adopt recommendati ons contained in the forests and fish
report as energency rules under this section.

NEW SECTION. Sec. 202. A new section is added to chapter 34.05
RCWto read as foll ows:

Emer gency rul es adopted by the forest practices board pertaining to
forest practices and the protection of aquatic resources are subject to
this chapter to the extent provided in section 201 of this act.

NEW SECTI ON.  Sec. 203. A new section is added to chapter 43.21C
RCWto read as foll ows:

The duration and process for adopting enmergency rul es by the forest
practices board pertaining to forest practices and the protection of
aquatic resources as provided in section 201 of this act are exenpt
fromthe procedural requirenments of this chapter.

NEW SECTION. Sec. 204. A new section is added to chapter 76.09
RCWto read as foll ows:

(1) The legislature finds that the process that produced the
forests and fish report was instigated by the forest practices board,
the report is the product of considerabl e negotiati ons between several
di verse interest groups, and the report has the support of key federal
agenci es. Wen adopti ng permanent rul es under this section, the forest
practices board is strongly encouraged to foll owthe recommendati ons of
the forests and fish report, but may include other alternatives for
protection of aquatic resources. |If the forest practices board chooses
to adopt rules under this section that are not consistent with the
recommendations contained in the forests and fish report, the board
must notify the appropriate legislative commttees of the proposed
devi ations, the reasons for the proposed deviations, and whether the
parties to the forests and fish report still support the agreenent.
The board shall defer final adoption of such rules for sixty days of
the legislative session to allow for the opportunity for additiona
public invol venent and | egislative oversight.

(2) The forest practices board shall follow the regular rules
adoption process contained in the adm ni strative procedure act, chapter
34. 05 RCW when adopti ng permanent rul es pertaining to forest practices
and the protection of aquatic resources except as Iimted by subsection
(1) of this section. The permanent rul es nmust acconplish the policies

p. 5 ESHB 2091. SL
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stated in RCW76.09. 010 wi t hout jeopardi zing the economc viability of
the forest products industry.

(3) The rul es adopted under this section should be as specific as
reasonably possible while also allowing an applicant to propose
alternate plans in response to site-specific physical features.
Al ternate plans shoul d provide protection to public resources at | east
equal in overall effectiveness by alternate neans.

(4) Rule making under subsection (2) of this section shall be
conpl eted by June 30, 2001.

(5) The board shoul d consi der coordi nati ng any envi ronnental review
process under chapter 43.21C RCW relating to the adoption of rules
under subsection (2) of this section wth any review of a related
proposal under the national environnental policy act (42 U S.C Sec.
4321, et seq.).

(6) After the board has adopted pernmanent rules under subsection
(2) of this section, changes to those rul es and any new rul es covering
aquatic resources may be adopted by the board but only if the changes
or new rules are consistent with recommendations resulting fromthe
scientifically based adapti ve nanagenent process established by a rule
of the board. Any new rul es or changes under this subsection need not
be based upon the recommendati ons of the adaptive managenent process
if: (a) The board is required to adopt or nodify rules by the fina
order of any court having jurisdiction thereof; or (b) future state
| egislation directs the board to adopt or nodify the rules.

(7) I'n adopting permanent rules, the board shall incorporate the
scientific-based adaptive managenent process described in the forests
and fish report which will be used to determne the effectiveness of
the new forest practices rules in aiding the state’s sal non recovery
effort. The purpose of an adaptive nmanagenent process is to mnake
adjustnents as quickly as possible to forest practices that are not
achi eving the resource objectives. The adaptive managenent process
shal | incorporate the best available science and information, include
protocols and standards, regular nonitoring, a scientific and peer
review process, and provide recommendations to the board on proposed
changes to forest practices rules to neet tinber industry viability and
sal non recovery.

NEW SECTION. Sec. 205. A new section is added to chapter 76.09
RCWto read as foll ows:

ESHB 2091. SL p. 6
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Prior to the adoption of permanent rules as required by chapter

., Laws of 1999 1st sp. sess. (this act) and no | ater than January
1, 2000, the board shall report to the appropriate |egislative
commttees regarding the substance of emergency rules that have been
adopt ed under chapter . . ., Laws of 1999 1st sp. sess. (this act). In
addition, the report shall include information on changes nade to the
forests and fish report after April 29, 1999, and an update on the
status of the adoption of permanent rules, including the anticipated
substance of the rules and the antici pated date of final adoption. The
board shall additionally provide a report to the appropriate
| egislative commttees by January 1, 2001.

On January 1, 2006, the board shall provide a summary to the
appropriate legislative commnttees regardi ng nodifications nade to the
forests and fish report made after January 1, 2000, and to the
permanent rules according to the adaptive nmanagenent process as set
forth in the forests and fish report.

PART |11
DEFI NI TI ONS

Sec. 301. RCW76.09.020 and 1974 ex.s. ¢ 137 s 2 are each anended
to read as foll ows:

For purposes of this chapter:

(1) "Adaptive managenent” neans reliance on scientific nethods to
test the results of actions taken so that the nmanagenent and rel ated
policy can be changed pronptly and appropriately.

(2) "Appeals board" ((shalt)) neans the forest practices appeals
board created by RCW 76. 09. 210.

((2)) (3) "Aquatic resources" includes water quality, salnon,
other species of the vertebrate classes Cephal aspidonorphi and

Osteichthyes identified in the forests and fish report, the Col unbia

torrent sal anander (Rhyacotriton kezeri), the Cascade torrent

sal amander (Rhyacotriton cascadae), the dynpic torrent sal anander

(Rhyacotriton ol ynpian), the Dunn’s sal anander (Pl et hodon dunni ), the

Van Dyke’'s sal amander (Pl et hodon vandyke), the tailed frog (Ascaphus

truei), and their respective habitats.

(4) "Comm ssioner" ((shalt)) neans the comm ssioner of public
| ands.

p. 7 ESHB 2091. SL
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((3))) (5) "Contiguous" ((shat+)) neans | and adj oi ni ng or touching
by common corner or otherwi se. Land havi ng conmon owner shi p di vi ded by
a road or other right of way shall be considered conti guous.

((4))) (B) "Conversion to a use other than commercial tinber
operation" ((shalt+)) neans a bona fide conversion to an active use
which is inconpatible with tinber growing and as may be defined by
forest practices ((regutat+oens)) rules.

((65))) (7) "Departnent” ((shall)) neans the departnent of natural
resour ces.

((6))) (8) "Forest |land" ((shalt)) nmeans all | and which is capable
of supporting a nerchantable stand of tinber and is not being actively
used for a use which is inconpatible with tinber grow ng.

((H)) (9) "Forest | andowner" ((shal+)) neans any person i n actual
control of forest |and, whether such control is based either on |egal
or equitable title, or on any other interest entitling the holder to
sell or otherw se dispose of any or all of the tinber on such land in
any manner: PROVIDED, That any | essee or other person in possession of
forest land without legal or equitable title to such land shall be
excluded fromthe definition of "forest |andowner" unless such | essee
or other person has the right to sell or otherw se di spose of any or
all of the tinber |ocated on such forest |and.

((8))) (10) "Forest practice" ((shal+)) neans any activity
conducted on or directly pertaining to forest land and relating to
growi ng, harvesting, or processing tinber, including but not limted
t o:

(a) Road and trail construction;

(b) Harvesting, final and internediate;

(c) Precommercial thinning;

(d) Reforestation;

(e) Fertilization;

(f) Prevention and suppression of diseases and insects;

(g) Salvage of trees; and

(h) Brush control
"Forest practice" shall not include preparatory work such as tree
mar ki ng, surveying and road flagging, and renoval or harvesting of
incidental vegetation from forest I|ands such as berries, ferns,
greenery, mstletoe, herbs, nmushroons, and ot her products whi ch cannot
normal |y be expected to result in damage to forest soils, tinber, or
public resources.

ESHB 2091. SL p. 8
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((€9Y)) (11) "Forest practices ((regulatiens~—shalt)) rul es" nmeans

any rules ((pronulgated)) adopted pursuant to RCW 76. 09. 040.
((£36))) (12) "Forests and fish report” nmeans the forests and fish

report to the board dated April 29, 1999.

(13) "Application" ((shal+)) neans the application required
pursuant to RCW 76. 09. 050.

((H)) (14) "Operator" ((shalt)) neans any person engaging in
forest practices except an enployee with wages as his or her sole
conpensati on.

((x2)) (15) "Person" ((shalt)) neans any individual, partnership,
private, public, or nunicipal corporation, county, the departnent or
ot her state or | ocal governnental entity, or association of individuals
of whatever nature.

((£3))) (16) "Public resources" ((shalt)) neans water, fish and
wldlife, and in addition shall nean capital inprovenents of the state
or its political subdivisions.

((4)y)) (17) "Tinber" ((shall)) neans forest trees, standing or
down, of a commercial species, including Christnmas trees.

((£x5))) (18) "Tinber owner" ((shalk)) neans any person having al

or any part of the legal interest in tinber. Where such tinber is
subject to a contract of sale, "tinber owner" shall nean the contract
pur chaser.

((£x6))) (19) "Board" ((shal+)) neans the forest practices board
created in RCW 76. 09. 030.

(20) "Unconfined avulsing channel mgration zone" neans the area
within which the active channel of an unconfined avulsing streamis
prone to nove and where the novenent would result in a potential near-
termloss of riparian forest adjacent to the stream Si zeabl e islands
with productive tinber may exist within the zone.

(21) "Unconfined avulsing streami neans generally fifth order or
|larger waters that experience abrupt shifts in channel |ocation,
creating a conplex flood plain characterized by extensive gravel bars,

di sturbance species of vegetation of variable age, nunerous side
channels, wall-based channels, oxbow |akes, and wetland conpl exes.
Many of these streans have dikes and |levees that may tenporarily or
permanently restrict channel novenent.

PART |V
TI MBER EXCI SE TAX CREDI T

p. 9 ESHB 2091. SL
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NEW SECTION. Sec. 401. A new section is added to chapter 84.33
RCWto read as foll ows:

(1) A taxpayer is allowed a credit against the tax inposed under
RCW 84.33.041 for tinber harvested under a forest practices
notification filed or application approved under RCW 76.09.050 and
subj ect to enhanced aquatic resources requirenents.

(2)(a) For a person other than a small harvester who elects to
cal cul ate tax under RCW84.33.074, the credit is equal to the stunpage
val ue of tinber harvested for sale or for commercial or industrial use
mul tiplied by eight-tenths of one percent.

(b) For a small harvester who elects to calculate tax under RCW
84.33.074, the credit is equal to sixteen percent of the tax inposed
under this chapter

(c) The amount of credit clainmed by a taxpayer under this section
shal | be reduced by the anmpbunt of any conpensation received fromthe
federal government for reduced tinber harvest due to enhanced aquatic
resource requirenments. |f the anmount of conpensation fromthe federal
gover nment exceeds the anmobunt of credit available to a taxpayer in any
reporting period, the excess shall be carried forward and applied
against credits in future reporting periods. This subsection does not
apply to small harvesters as defined in RCW 84. 33. 073.

(d) Refunds may not be given in place of credits. Credit nay not
be clainmed in excess of tax owed. The departnent of revenue shal
disallow any credits, used or unused, upon witten notification from
t he departnment of natural resources of a final decision that tinber for
which credit was clained was not harvested under a forest practices
notification filed or application approved under RCW 76.09.050 and
subj ect to enhanced aquatic resources requirenents.

(3) As used in this section, a forest practice notification or
application is subject to enhanced aquatic resource requirenments if it
includes, in whole or in part, riparian area, wetland, or steep or
unstabl e slope from which the operator is limted, by rule adopted
under sections 201 through 204 of this act, or any federally approved
habi tat conservation plan or departnment of natural resources approved
wat er shed anal ysis, from harvesting tinber, or if a road is included
within or adjacent to the area covered by such notification or
application and the road is covered by a road mai nt enance pl an approved
by the departnent of natural resources under rules adopted under

ESHB 2091. SL p. 10



© 00 N O Ol WDN P

W WWWNRNNNNNNNNNRERERERPRPERPRP PR PR
W NP OOOWNOOUWUDMWNEREOOOW-NO®OUDMOWNIN RO

34
35
36
37
38

chapter 76.09 RCW the forest practices act, or a federally approved
habi tat conservation pl an.

(4) For forest practices notification or applications submtted
after January 1, 2000, the departnent of natural resources shal
i ndi cate whether the notification or application is subject to enhanced
aquatic resource requirenents and, wunless notified of a contrary
determ nation by the forest practices appeals board, the departnent of
revenue shall wuse such indication in determning the credit to be
al l oned agai nst the tax assessed under RCW 84.33.041. The depart nent
of natural resources shall develop revisions to the formof the forest
practices notifications and applications to provide a space for the
applicant to indicate and the departnent of natural resources to
confirm or not confirm whether the notification or application is
subject to enhanced aquatic resource requirenents. For forest
practices notifications or applications submtted before January 1,
2000, the applicant may submt the approved notification or application
to the departnent of natural resources for confirmation that the
notification or application is subject to enhanced aquatic resource
requi renents. Upon any such subm ssion, the departnent of natural
resources W ll withinthirty days confirmor deny that the notification
or application is subject to enhanced aquatic resource requirenents and
will forward separate evidence of each confirmation to the departnent
of revenue. Unless notified of a contrary ruling by the forest
practices appeals board, the departnent of revenue shall use the
separate confirmations in determining the credit to be all owed agai nst
the tax assessed under RCW 84. 33. 041.

(5 A refusal by the departnent of natural resources to confirm
that a notification or application is subject to enhanced aquatic
resources requi renents nmay be appealed to the forest practices appeal s
board under RCW 76. 09. 220.

(6) A person receiving approval of credit nust keep records
necessary for the departnment of revenue to verify eligibility under
this section.

NEW SECTI ON. Sec. 402. The departnment of revenue and the
departnment of natural resources shall conduct a joint study of the tax
credits under section 401 of this act. The study shall exam ne the
rel ati onshi p between the anount of tax credit received by each taxpayer
and the extent that the taxpayer’s tinber harvests have been limted as

p. 11 ESHB 2091. SL
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aresult of conplying with enhanced aquatic resource requirenents. The
departnments shall submt the study to the |egislature by Novenber 1,
2002.

PART V
SVALL FOREST LANDOMNERS

NEW SECTION. Sec. 501. A new section is added to chapter 76.13
RCWto read as foll ows:

(1) The legislature finds that increasing regulatory requirenents
continue to dimnish the economc viability of snall forest | andowners.
The concerns set forth in section 101 of this act about the inportance
of sustaining forestry as a viable | and use are particularly applicable
to small |andowners because of the location of their holdings, the
expected conplexity of the regulatory requirenents, and the need for
significant technical expertise not readily available to snal
| andowners. The further reduction in harvestable tinber owned by smal |
forest | andowners as a result of the rules to be adopted under section
201 of this act will further erode snmall | andowners’ economic viability
and willingness or ability to keep the lands in forestry use and
therefore, reduce the anount of habitat avail able for sal non recovery
and conservation of other aquatic resources, as defined in RCW
76. 09. 020.

(2) The legislature finds that the concerns identified in
subsection (1) of this section should be addressed by establishing
within the departnment of natural resources a small forest |andowner
office that shall be a resource and focal point for small forest
| andowner concerns and policies. The legislature further finds that a
forestry riparian easenent program shall be established to acquire
easenents fromsmall | andowners al ong riparian and ot her areas of val ue
to the state for protection of aquatic resources. The | egislature
further finds that snmall forest |andowners should have the option of
al t ernat e managenent plans or alternate harvest restrictions on smaller
harvest wunits that may have a relatively low inpact on aquatic
resources. The small forest | andowner office should be responsible for
assisting small |andowners in the devel opnent and inplenentation of
these plans or restrictions.

ESHB 2091. SL p. 12
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Sec. 502. RCW76.13.010 and 1991 ¢ 27 s 3 are each anended to read
as follows:
Unl ess the context clearly requires otherwi se, the definitions in

this section apply ((t+hreugheut—this—ehapter)) to RCW 76.13. 005,

76.13.007, 76.13.020, and 76.13. 030.

(1) "Departnment” means the departnment of natural resources.

(2) "Landowner" neans an individual, partnership, private, public
or nmunici pal corporation, Indian tribe, state agency, county, or | ocal
government entity, educational institution, or association of
i ndi viduals of whatever nature that own nonindustrial forests and
wood| ands.

(3) "Nonindustrial forests and woodl ands" are those suburban
acreages and rural | ands supporting or capable of supporting trees and
other flora and fauna associated with a forest ecosystem conprised of
total individual |and ownerships of |ess than five thousand acres and
not directly associated with wood processing or handling facilities.

(4) "Stewardship" nmeans nmanaging by caring for, pronoting,
protecting, renewi ng, or reestablishing or both, forests and associ ated
resources for the benefit of the | andowner, the natural resources and
the citizens of Washington state, in accordance with each | andowner’s
obj ecti ves, best managenent practices, and | egal requirenents.

(5) "Cooperating organization" neans federal, state, and | ocal
agenci es, col | eges and uni versities, | andowner assi stance
organi zations, consultants, forest resource-related industries, and
envi ronmental organizations which pronote and mnmaintain prograns
designed to provide information and technical assistance services to
noni ndustrial forest and woodl and owners.

NEW SECTION. Sec. 503. A new section is added to chapter 76.13
RCWto read as foll ows:

(1) The departnment of natural resources shall establish and
mai ntain a small forest | andowner office. The small forest |andowner
office shall be a resource and focal point for small forest |andowner
concerns and policies, and shall have significant expertise regarding

the nmanagenent of small forest holdings, governnental prograns
applicable to such holdings, and the forestry riparian easenent
pr ogram

(2) The small forest |andowner office shall admnister the

provisions of the forestry riparian easenent program created under

p. 13 ESHB 2091. SL
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section 504 of this act. Wth respect to that program the office
shal | have the authority to contract with private consultants that the
office finds qualified to performtinber cruises of forestry riparian
easenent s.

(3) The small forest |andower office shall assist in the
devel opnment of small |andowner options through alternate nmanagenent
plans or alternate harvest restrictions appropriate to snal
| andowners. The small forest |andowner office shall develop criteria
to be adopted by the forest practices board in a manual for alternate
managenent plans or alternate harvest restrictions. These alternate
pl ans or alternate harvest restrictions shall neet riparian functions
while requiring less costly regulatory prescriptions. At the
| andowner’s option, alternate plans or alternate harvest restrictions
may be used to further neet riparian functions.

The smal |l | andowner of fice shall evaluate the cunul ative inpact of
such alternate managenent plans or alternate harvest restrictions on
essential riparian functions at the subbasin or watershed |evel. The

smal | forest | andowner office shall adjust future alternate nmanagenent
pl ans or alternate harvest restrictions in a manner that wll mnimze
the negative inpacts on essential riparian functions within a subbasin
or wat er shed.

(4) An advisory commttee is established to assist the small forest
| andowner office in developing policy and recomending rules to the
forest practices board. The advisory commttee shall consist of seven
menbers, including a representative fromthe departnent of ecol ogy, the
departnment of fish and wildlife, and a tribal representative. Four
addi tional conm ttee nenbers shall be small forest | andowners who shal
be appointed by the comm ssioner of public lands from a |ist of
candi dates submitted by the board of directors of the Washington farm
forestry association or its successor organization. The association
shall submt nore than one candidate for each position. Appointees
shall serve for a term of four years. The small forest |andowner
office shall review draft rules or rule concepts with the comnmttee
prior to recommendi ng such rules to the forest practices board. The
of fice shall rei mburse nongovernnental comm ttee nenbers for reasonabl e
expenses associated with attending comnmttee neetings as provided in
RCW 43. 03. 050 and 43. 03. 060.

(5) By Decenber 1, 2000, the small forest |andowner office shal
provide a report to the board and the | egislature contai ning:

ESHB 2091. SL p. 14
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(a) Estinmates of the anobunts of nonindustrial forests and woodl ands
in holdings of twenty acres or |ess, twenty-one to one hundred acres,
one hundred to one thousand acres, and one thousand to five thousand
acres, in western Washi ngton and eastern Washi ngton, and t he nunber of
persons having total nonindustrial forest and woodl and holdings in
t hose size ranges;

(b) Estimates of the nunber of parcels of nonindustrial forests and
woodl ands held in contiguous ownerships of twenty acres or |less, and
t he percentages of those parcels containing inprovenents used: (i) As
primary residences for half or nore of nobst years; (ii) as vacation
homes or other tenporary residences for |ess than half of nobst years;
and (iii) for other uses;

(c) The watershed admnistrative units in which significant
portions of the riparian areas or total |land area are nonindustria
forests and woodl ands;

(d) Estimates of the nunber of forest practices applications and
notifications filed per year for forest road construction,
silvicultural activities to enhance tinber growh, tinber harvest not
associated with conversion to nonforest |and uses, with estimtes of
the nunber of acres of nonindustrial forests and woodl ands on which
forest practices are conducted under those applications and
notifications; and

(e) Recommendations on ways the board and the |egislature could
provi de nore effective incentives to encourage conti nued managenent of
noni ndustrial forests and woodl ands for forestry uses in ways that
better protect salnon, other fish and wildlife, water quality, and
ot her environnental val ues.

(6) By Decenber 1, 2002, and every four years thereafter, the snall
forest | andowner office shall provide to the board and the | egislature
an update of the report described in subsection (5) of this section,
containing nore recent information and descri bi ng:

(a) Trends in the itens estinmated under subsection (5)(a) through
(d) of this section;

(b) Whether, how, and to what extent the forest practices act and
rules contributed to those trends; and

(c) Wiether, how, and to what extent: (1) The board and
| egi sl ature inplemented recommendati ons made in the previous report;
and (i) i npl enentation of or failure to inplenent t hose

recommendati ons affected those trends.

p. 15 ESHB 2091. SL



©O© 00 N O Ol WDN P

W W W W W W W WwWwWwWMNDNDNDDNMDNDNMNDNDNMNDNMDNNMNMNMNMMNNNREPEPRPRPPRPPRPPRPPERPPERPRPERPPR
© 00 N O Ol WNPEFEP O O W NO O P WONPEFEP O O WwWNO O M owDNPE-, O

NEW SECTION. Sec. 504. A new section is added to chapter 76.13
RCWto read as foll ows:

(1) The legislature finds that the state should acquire easenents
along riparian and other sensitive aquatic areas from small forest
| andowners wlling to sell or donate such easenments to the state
provided that the state will not be required to acquire such easenents
if they are subject to unacceptable liabilities. The | egislature
therefore establishes a forestry riparian easenent program

(2) The definitions in this subsection apply throughout this
section and sections 501 and 503 of this act unless the context clearly
requires otherw se.

(a) "Forestry riparian easenent” neans an easenent covering
qualifying tinber granted voluntarily to the state by a small forest
| andowner .

(b) "Qualifying tinber" neans those trees covered by a forest
practices application that the small forest |landowner is required to
| eave unharvest ed under the rul es adopted under sections 201 and 204 of
this act or that is made uneconom c to harvest by those rules, and for
which the small |andowner is willing to grant the state a forestry
riparian easement. "Qualifying tinber" is tinber wthin or bordering
a comercially reasonable harvest unit as determ ned under rules
adopted by the forest practices board.

(c) "Small forest |andowner" neans a | andowner neeting all of the
follow ng characteristics: (i) A forest |andowner as defined in RCW
76. 09. 020 whose interest in the land and tinber is in fee or who has
rights to the tinber to be included in the forestry riparian easenent
that extend at least fifty years fromthe date the forest practices
application associated with the easenent is submtted; (ii) an entity
that has harvested fromits own lands in this state during the three
years prior to the year of application an average tinber volune that
would qualify the owner as a small tinber harvester under RCW
84.33.073(1); and (iii) an entity that certifies at the tine of
application that it does not expect to harvest fromits own | ands nore
than the volune allowed by RCW 84.33.073(1) during the ten years
foll ow ng application. If a landowner’s prior three-year average
harvest exceeds the limt of RCW84.33.073(1), or the | andowner expects
to exceed this limt during the ten years follow ng application, and
that | andowner establishes to the departnent of natural resources
reasonabl e satisfaction that the harvest limts were or wll be

ESHB 2091. SL p. 16
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exceeded to raise funds to pay estate taxes or equally conpelling and
unexpect ed obligations such as court-ordered judgnents or extraordinary
medi cal expenses, the | andowner shall be deened to be a small forest
| andowner .

For purposes of determ ning whether a person qualifies as a smal
forest | andowner, the small forest | andowner office, created in section
503 of this act, shall evaluate the | andowner under this definition as
of the date that the forest practices application is submtted with
which the forestry riparian easenent is associated. A small forest
| andowner can include an individual, partnership, corporate, or other
nongover nnental |egal entity. |If a |andowner grants tinber rights to
another entity for less than five years, the |andowner my still
qualify as a small forest | andowner under this section.

(d) "Conpletion of harvest"” neans that the trees have been
harvested from an area and that further entry into that area by
mechani zed | oggi ng or slash treating equipnent is not expected.

(3) The departnment of natural resources is authorized and directed
to accept and hold in the nanme of the state of Wshington forestry

riparian easenents granted by small forest |andowners covering
qualifying tinmber and to pay conpensation to such |andowners in
accordance wth subsections (6) and (7) of this section. The

departnent of natural resources may not transfer the easenents to any
entity other than another state agency.

(4) Forestry riparian easenents shall be effective for fifty years
from the date the forest practices application associated with the
qualifying tinber is submtted to the departnent of natural resources,
unl ess the easenent is termnated earlier by the departnent of natural
resources voluntarily, based on a determnation that termnationis in
the best interest of the state, or under the ternms of a term nation
cl ause in the easenent.

(5) Forestry riparian easenents shall be restrictive only, and
shall preserve all |awful wuses of the easenent premses by the
| andowner that are consistent with the terns of the easenent and the
requirenent to protect riparian functions during the term of the
easenment, subject to the restriction that the | eave trees required by
the rules to be left on the easenent prem ses may not be cut during the
termof the easenent. No right of public access to or across, or any
public use of the easenent premses is created by this statute or by
t he easenent. Forestry riparian easenents shall not be deened to

p. 17 ESHB 2091. SL
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trigger the conpensating tax of or otherw se disqualify land frombeing
t axed under chapter 84.33 or 84.34 RCW

(6) Upon application of a small forest |andowner for a riparian
easenent that is associated wwth a forest practices application and the
| andowner’s marking of the qualifying tinber on the qualifying |ands,
the small forest | andowner office shall determ ne the conpensation to
be offered to the small | andowner as provided for in this section. The
| egi sl ature recognizes that there is not readily available market
transaction evidence of value for easenents of this nature, and thus
establishes the followng nethodology to ascertain the value for
forestry riparian easenents. Values so determned shall not be
consi dered conpetent evidence of value for any other purpose.

The smal | forest | andowner office shall establish the volune of the
qual i fying tinber. Based on that volume and using data obtained or
mai ntained by the departnent of revenue under RCW 84.33.074 and
84.33.091, the small forest | andowner office shall attenpt to determ ne
the fair market value of the qualifying tinber as of the date the
forest practices application associated with the qualifying tinber was
subm tted. If, wunder the forest practices rules adopted under
chapter. . ., Laws of 1999 1st sp. sess. (this act), sonme qualifying
ti mber may be renoved prior to the expiration of the fifty-year termof
the easenent, the small forest |andowner office shall apply a reduced
conpensation factor to ascertain the value of those trees based on the
proportional econom c val ue, considering incone and growmh, lost to the
| andowner .

(7) Except as provided in subsection (8) of this section, the snall

forest |andowner office shall, subject to available funding, offer
conpensation to the small forest |andowner in the amount of fifty
percent of the value determ ned in subsection (6) of this section. |If

t he | andowner accepts the offer, the departnent of natural resources
shal | pay the conpensation pronptly upon (a) conpletion of harvest in
the area covered by the forestry riparian easenent; (b) verification
that there has been conpliance with the rules requiring |l eave trees in
the easenent area; and (c) execution and delivery of the easenent to
the departnment of natural resources. Upon donation or paynent of
conpensation, the departnent of natural resources may record the
easenent .

(8) For approved forest practice applications where the regul atory
inpact is greater than the average percentage inpact for all snal

ESHB 2091. SL p. 18
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| andowners as determned by the departnment of natural resources
anal ysis under the regulatory fairness act, chapter 19.85 RCW the
conpensation offered wll be increased to one hundred percent for that
portion of the regulatory inpact that is in excess of the average.
Regul atory inpact includes trees left in buffers, special nmanagenent
zones, and those rendered uneconomc to harvest by these rules. A
separate average or high inpact regulatory threshold shall be
established for western and eastern Wshi ngton. Criteria for these
nmeasurenents and paynents shall be established by the small forest
| andowner offi ce.

(9) The forest practices board shall adopt rules wunder the
adm nistrative procedure act, chapter 34.05 RCW to inplenment the
forestry riparian easenent program including the follow ng:

(a) A standard version or versions of all docunments necessary or
advisable to create the forestry riparian easenents as provided for in
this section;

(b) Standards for descriptions of the easenent premses wth a
degree of precision that is reasonable in relation to the values
i nvol ved;

(c) Methods and standards for cruises and valuation of forestry
ri pari an easenents for purposes of establishing the conpensation. The
departnment of natural resources shall perform the tinber cruises of
forestry riparian easenents required under this chapter and chapter
76. 09 RCW Any rules concerning the nethods and standards for
val uations of forestry riparian easenents shall apply only to the
departnment of natural resources, snmall forest | andowners, and the smal |
forest | andowner office;

(d) A nethod to determine that a forest practice application
i nvol ves a commercially reasonabl e harvest;

(e) A nethod to address blowdown of qualified tinber falling
out si de the easenent prem ses;

(f) A formula for sharing of proceeds in relation to the
acquisition of qualified tinber covered by an easenent through the
exercise or threats of em nent domain by a federal or state agency with
em nent domain authority, based on the present val ue of the departnent
of natural resources’ and the |andowner’s relative interests in the
qualified tinber;

(g) H gh inpact regulatory threshol ds;

p. 19 ESHB 2091. SL
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(h) Anethod to determne tinber that is qualifying tinber because
it is rendered uneconomic to harvest by the rules adopted under
sections 201 and 204 of this act; and

(1) Anethod for internal departnent of natural resources revi ew of
smal | | andowner office conpensation decisions under subsection (7) of
this section.

NEW SECTION. Sec. 505. A new section is added to chapter 76.13
RCWto read as foll ows:

On parcels of twenty contiguous acres or |less, landowers with a
total parcel ownership of |ess than eighty acres shall not be required
to leave riparian buffers adjacent to streans according to forest
practices rul es adopted under the forests and fish report as defined in
RCW 76. 09. 020. These | andowners shall be subject to the permanent
forest practices rules in effect as of January 1, 1999, but my
additionally be required to |leave tinber adjacent to streans that is
equivalent to no greater than fifteen percent of a volune of tinber
contained in a stand of well managed fifty-year old comercial tinber
covering the harvest area. The additional fifteen percent |eave tree
| evel shall be conputed as a rotating stand volunme and shall be
regul ated through flexible forest practices as the stream buffer is
managed over time to neet riparian functions.

On parcels of twenty contiguous acres or less the small forest
| andowner office shall work with |andowers with a total parcel
ownership of | ess than eighty acres to devel op alternative managenent
plans for riparian buffers. Such alternative plans shall provide for
the renoval of |eave trees as other new trees grow in order to ensure

the nost effective protection of critical riparian function. The
of fice may recomend reasonabl e nodi fications in alternative managenent
pl ans of such | andowners to further reduce risks to public resources
and endangered species so long as the anticipated operating costs are
not unreasonably increased and the | andowner is not required to | eave
a greater volunme than the threshold |evel. To qualify for the
provisions of this section, parcels nmust be twenty acres or less in
conti guous ownershi p, and owners cannot have ownership interests in a
total of nore than eighty acres of forest lands within the state.

PART Vi
LARCGE WOODY DEBRI S
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Sec. 601. RCW 76.42. 060 and 1973 c¢ 136 s 7 are each anended to
read as foll ows:

It shall be unlawful to dispose of wood debris by depositing such
material into any of the navigable waters of this state, except as
aut hori zed by I aw i ncl udi ng any di scharge or deposit all owed to be made
under and in conpliance with chapter 90.48 RCW and any rules ((ef
regulat+oens)) duly ((premulgated)) adopted thereunder or any deposit
all owed to be made under and in conpliance with chapter 76.09 or 75.46
RCWand any rul es duly adopted under those chapters. Violation of this
section shall be a m sdeneanor.

Sec. 602. RCW76.09.330 and 1992 ¢ 52 s 5 are each anended to read
as follows:

The | egi sl ature hereby finds and declares that riparian ecosystens
on forest lands in addition to containing val uable tinber resources,
provide benefits for wldlife, fish, and water quality. The
| egislature further finds and declares that |eaving riparian areas
unharvested and | eaving snags and green trees for |arge woody debris
recruitment for streanms and rivers provides public benefits including
but not limted to benefits for threatened and endangered sal nonids,
other fish, anphibians, wldlife, and water quality enhancenent. The
|l egislature further finds and declares that |eaving upland areas
unharvested for wildlife and | eaving snags and green trees for future
snag recruitnment provides benefits for wwldlife. Forest | andowners may
be required to leave trees standing in riparian and upland areas to
benefit public resources. It is recognized that these trees may bl ow
down or fall into streans and that organic debris may be allowed to
remain in streans. This is beneficial to riparian dependent and ot her
wildlife species. Further, it is recognized that trees may bl ow down,
fall onto, or otherw se cause damage or injury to public inprovenents,
private property, and persons. Notw t hstanding any statutory
provision, rule, or conmon | aw doctrine to the contrary, the | andowner,
the departnent, and the state of Washington shall not be held |iable
for any injury or damages resulting fromthese actions, including but
not limted to wildfire, erosion, flooding, personal injury, property
damage, damage to public inprovenents, and other injury or damages of
any kind or character resulting fromthe trees being left.
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PART VI |
Rl PARI AN OPEN SPACE

Sec. 701. RCW 76. 09. 040 and 1997 ¢ 173 s 1 are each anended to
read as foll ows:

(1) Where necessary to acconplish the purposes and policies stated
in RCW76.09. 010, and to inplenent the provisions of this chapter, the
board shal | ((prermtgate)) adopt forest practices ((regutattons)) rul es
pursuant to chapter 34.05 RCW and in accordance with the procedures
enunerated in this section that:

(a) Establish m ninmum standards for forest practices;

(b) Provide procedures for the voluntary devel opnent of resource
managenent plans whi ch nmay be adopted as an alternative to the m ni mum
standards in (a) of this subsection if the plan is consistent with the
purposes and policies stated in RCW 76.09.010 and the plan neets or
exceeds the objectives of the m ni num st andards;

(c) Set forth necessary adm nistrative provisions; ((and))

(d) Establish procedures for the collection and adm ni stration of
forest practice fees as set forth by this chapter; and

(e) Allow for the devel opnent of watershed anal yses.

Forest practices ((regulatioens)) rules pertaining to water quality
protection shall be ((proemgatedindividually)) adopted by the board
( (anrd—by—the—departrent—of—ecology)) after ((t+hey—have—+reached))

reachi ng agreenent with the director of the departnent of ecol ogy or
the director’s designee on the board with respect thereto. Al other
forest practices ((regulatioens)) rul es shall be ((proemHgated)) adopted
by the board.

Forest practices ((regulatioens)) rules shall be adm nistered and
enforced by either the departnment or the |ocal governmental entity as
provided in this chapter. Such ((regutatt+oens)) rules shall be
(( promulgated)) adopted and adm ni stered so as to gi ve consideration to
all purposes and policies set forth in RCW76.09. 010.

(2) The board shall prepare proposed forest practices
((regutat+ons)) rules. In addition to any forest practices
((regulatt+ons)) rules relating to water quality protection proposed by
the board, the departnment of ecol ogy ((shall—prepare)) may submt to
the board proposed forest practices ((regulati+oens)) rules relating to
wat er quality protection.

ESHB 2091. SL p. 22
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Prior to initiating the rule mking process, the proposed
((regutatt+ons)) rules shall be submtted for reviewand cormments to the
departnment of fish and wldlife and to the counties of the state
After receipt of the proposed forest practices ((regutatioens)) rules,
t he departnent of fish and wildlife and the counties of the state shal
have thirty days in which to review and submt coments to the board,
and to the departnent of ecology with respect to its proposed
((regulatt+ons)) rules relating to water quality protection. After the
expiration of such thirty day period the board and the departnent of
ecology shall jointly hold one or nore hearings on the proposed
((regulat+ons)) rules pursuant to chapter 34.05 RCW At such
hearing(s) any ~county may propose specific forest practices
((regulatt+oens)) rules relating to problens existing within such county.
The board may adopt and the departnent of ecol ogy may ((adept)) approve
such proposals if they find the proposals are consistent with the
pur poses and policies of this chapter.

(3) The board shall establish by rule a riparian open space program
that includes acquisition of a fee interest in, or at the | andowner’s
option, a conservation easenent on lands within unconfined avul sing
channel mgration zones. Once acquired, these lands nmay be held and
managed by the departnent, transferred to another state agency,
transferred to an appropriate |ocal governnent agency, or transferred
to a private nonprofit nature conservation corporation, as defined in
RCW 64.04.130, in fee or transfer of managenent obligation. The board
shal | adopt rul es governing the acquisition by the state or donation to
the state of such interest in |lands including the right of refusal if
the lands are subject to unacceptable liabilities. The rules shal
include definitions of qualifying lands, priorities for acquisition,
and provide for the opportunity to transfer such lands with |limted
warranties and with a description of boundaries that does not require
full surveys where the cost of securing the surveys would be
unreasonable in relation to the value of the | ands conveyed. The rules
shal|l provide for the managenent of the | ands for ecol ogi cal protection
or fisheries enhancenent. Because there are few, if any, conparable
sales of forest land within unconfined avulsing channel mgration
zones, separate fromthe other | ands or assets, these lands are |likely
to be extraordinarily difficult to appraise and the cost of a
conventional appraisal often would be unreasonable in relation to the
value of the land involved. Therefore, for the purposes of voluntary
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sal es under this section, the |l eqgislature declares that these | ands are
presuned to have a value equal to: (a) The acreage in the sale
multiplied by the average val ue of comercial forest land in the region

under the |and value tables used for property tax purposes under RCW
84.33.120; plus (b) the cruised volune of any tinber located within the
channel mgration nmultiplied by the appropriate quality code stunpage
value for tinber of the sane species shown on the appropriate table
used for tinber harvest excise tax purposes under RCW 84.33.091. For

purposes of this section, there shall be an eastside region and a
westside region as defined in the forests and fish report as defined in

RCW 76. 09. 020.

(4) Subject to appropriations sufficient to cover the cost of such
an_acquisition program and the related costs of admnistering the
program the departnent is directed to purchase a fee interest or, at
the owner’s option, a conservation easenent in land that an owner
tenders for purchase; provided that such |ands have been taxed as
forest lands and are located within an unconfined avul sing channe
mgration zone. Lands acquired under this section shall becone
ri pari an open space. These acquisitions shall not be deened to trigger
the conpensating tax of chapters 84.33 and 84. 34 RCW

(5) Instead of offering to sell interests in qualifying |ands,
owners nmay elect to donate the interests to the state.

(6) Any acquired interest in qualifying |lands by the state under
this section shall be managed as riparian open space.

Sec. 702. RCW 84.33.120 and 1999 c¢ 233 s 20 are each anended to
read as foll ows:

(1) In preparing the assessnment rolls as of January 1, 1982, for
taxes payable in 1983 and each January 1st thereafter, the assessor
shall |ist each parcel of forest land at a value with respect to the
grade and cl ass provided in this subsection and adj usted as provided in
subsection (2) of this section and shall conpute the assessed val ue of
the | and by using the same assessnent rati o he or she applies generally
in conputing the assessed val ue of other property in his or her county.
Val ues for the several grades of bare forest |and shall be as foll ows.

LAND OPERABI LI TY VALUES
GRADE CLASS PER ACRE
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(2) On or before Decenber 31, 1981, the departnent shall adjust, by
rule under chapter 34.05 RCW the forest land values contained in
subsection (1) of this section in accordance with this subsection, and
shall certify these adjusted values to the county assessor for his or
her use in preparing the assessnent rolls as of January 1, 1982. For
the adjustnent to be made on or before Decenber 31, 1981, for use in
the 1982 assessnent year, the departnent shall:

(a) Divide the aggregate value of all tinber harvested within the
state between July 1, 1976, and June 30, 1981, by the aggregate harvest
vol unme for the sane period, as determ ned fromthe harvester excise tax
returns filed with the departnent under RCW 82.04.291 and 84. 33. 071,
and

(b) Divide the aggregate value of all tinber harvested within the
state between July 1, 1975, and June 30, 1980, by the aggregate harvest
vol unme for the sane period, as determ ned fromthe harvester excise tax
returns filed with the departnent under RCW 82.04.291 and 84. 33. 071,
and

(c) Adjust the forest |land val ues contained in subsection (1) of
this section by a percentage equal to one-half of the percentage change
in the average values of harvested tinber reflected by conparing the
resul tant val ues cal cul ated under (a) and (b) of this subsection.

For the adjustnents to be made on or before Decenber 31, 1982, and
each succeeding year thereafter, the sanme procedure shall be foll owed
as described in this subsection utilizing harvester excise tax returns
filed under RCW82.04. 291 and this chapter except that this adjustnent
shall be nmade to the prior year’s adjusted value, and the five-year
periods for calculating average harvested tinber values shall be
successi vely one year nore recent.

(3) In preparing the assessnment roll for 1972 and each year
thereafter, the assessor shall enter as the true and fair val ue of each
parcel of forest |land the appropriate grade value certified to himor
her by the departnent of revenue, and he or she shall conpute the
assessed val ue of such land by using the sanme assessnent ratio he or
she applies generally in conputing the assessed val ue of other property
in his or her county. |In preparing the assessnent roll for 1975 and
each year thereafter, the assessor shall assess and val ue as classified
forest land all forest land that is not then designated pursuant to RCW
84.33.120(4) or 84.33.130 and shall make a notation of such
cl assification upon the assessnment and tax rolls. On or before January
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15 of the first year in which such notation is nmade, the assessor shal
mail notice by certified mail to the owner that such |and has been
classified as forest land and is subject to the conpensating tax
i nposed by this section. |If the owner desires not to have such |and
assessed and val ued as classified forest | and, he or she shall give the
assessor witten notice thereof on or before March 31 of such year and
the assessor shall renobve from the assessnent and tax rolls the
classification notation entered pursuant to this subsection, and shal
thereafter assess and value such land in the manner provided by |aw
other than this chapter 84.33 RCW

(4) In any year comencing with 1972, an owner of land which is
assessed and valued by the assessor other than pursuant to the
procedures set forth in RCW84. 33. 110 and this section, and whi ch has,
in the imrediately preceding year, been assessed and valued by the
assessor as forest | and, may appeal to the county board of equalization
by filing an application with the board in the manner prescribed in
subsection (2) of RCW 84. 33.130. The county board shall afford the
appl i cant an opportunity to be heard if the application so requests and
shal | act upon the application in the manner prescribed in subsection
(3) of RCW 84. 33. 130.

(5) Land that has been assessed and valued as classified forest
land as of any year commencing with 1975 assessnent year or earlier
shall continue to be so assessed and valued wuntil renoval of
classification by the assessor only upon the occurrence of one of the
foll ow ng events:

(a) Receipt of notice from the owner to renove such land from
classification as forest |and;

(b) Sale or transfer to an ownershi p nmaki ng such | and exenpt from
ad val orem t axati on;

(c) Determnation by the assessor, after giving the ower witten
notice and an opportunity to be heard, that, because of actions taken
by the owner, such land is no longer primarily devoted to and used for
growi ng and harvesting tinber. However, |and shall not be renoved from
classification if a governnental agency, organization, or other
recipient identified in subsection (9) or (10) of this section as
exenpt fromthe paynent of conpensating tax has manifested its intent
in witing or by other official action to acquire a property interest
in classified forest | and by neans of a transaction that qualifies for
an exenption under subsection (9) or (10) of this section. The
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gover nnment al agency, organi zation, or recipient shall annually provide
the assessor of the county in which the land is |ocated reasonable
evidence in witing of the intent to acquire the classified |and as
long as the intent continues or within sixty days of a request by the
assessor. The assessor nmay not request this evidence nore than once in
a cal endar year

(d) Determ nation that a higher and better use exists for such | and
than growing and harvesting tinber after giving the owner witten
notice and an opportunity to be heard,;

(e) Sale or transfer of all or a portion of such land to a new
owner, unless the new owner has signed a notice of forest |and
classification continuance, except transfer to an owner who is an heir
or devi see of a deceased owner, shall not, by itself, result in renoval
of classification. The signed notice of continuance shall be attached
to the real estate excise tax affidavit provided for in RCW82. 45. 150.
The notice of continuance shall be on a formprepared by the depart nent
of revenue. If the notice of continuance is not signed by the new
owner and attached to the real estate excise tax affidavit, all
conpensating taxes calculated pursuant to subsection (7) of this
section shall beconme due and payable by the seller or transferor at
time of sale. The county auditor shall not accept an instrunment of
conveyance of classified forest land for filing or recordi ng unl ess the
new owner has signed the notice of continuance or the conpensating tax
has been pai d, as evidenced by the real estate excise tax stanp affi xed
thereto by the treasurer. The seller, transferor, or new owner may
appeal the new assessed val uation cal cul ated under subsection (7) of
this section to the county board of equalization. Jurisdiction is
hereby conferred on the county board of equalization to hear these
appeal s.

The assessor shall renove classification pursuant to (c) or (d) of
this subsection prior to Septenber 30 of the year prior to the
assessnent year for which termnation of classification is to be
effective. Renoval of classification as forest | and upon occurrence of
(a), (b), (d), or (e) of this subsection shall apply only to the |and
af fected, and upon occurrence of (c) of this subsection shall apply
only to the actual area of |land no |longer primarily devoted to and used
for growng and harvesting tinber: PROVI DED, That any renaining
classified forest land neets necessary definitions of forest |and
pursuant to RCW 84. 33. 100.
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(6) Wthin thirty days after such renoval of classification as
forest |land, the assessor shall notify the owner in witing setting
forth the reasons for such renoval. The owner of such land shall
t hereupon have the right to apply for designation of such |and as
forest land pursuant to subsection (4) of this section or RCW
84.33.130. The seller, transferor, or owner may appeal such renoval to
the county board of equalization.

(7) Unless the owner successfully applies for designation of such
| and or unless the renoval is reversed on appeal, notation of renoval
fromclassification shall imrediately be nade upon the assessnent and
tax rolls, and commenci ng on January 1 of the year follow ng the year
in which the assessor made such notation, such |and shall be assessed
on the sane basis as real property is assessed generally in that
county. Except as provided in subsection (5)(e), (9), or (10) of this
section and unless the assessor shall not have nailed notice of
classification pursuant to subsection (3) of this section, a
conpensating tax shall be i nposed whi ch shall be due and payable to the
county treasurer thirty days after the owner is notified of the anpunt
of the conpensating tax. As soon as possible, the assessor shall
conpute the amount of such conpensating tax and mail notice to the
owner of the anount thereof and the date on which paynent is due. The
anount of such conpensating tax shall be equal to the difference, if
any, between the anount of tax |ast |evied on such |and as forest | and
and an ampunt equal to the new assessed valuation of such |and
multiplied by the dollar rate of the last |evy extended agai nst such
land, nmultiplied by a nunber, in no event greater than ten, equal to
the nunber of years, comencing with assessnent year 1975, for which
such | and was assessed and val ued as forest |and.

(8) Conpensating tax, together with applicable interest thereon,
shall become a lien on such |land which shall attach at the tinme such
land is renoved from classification as forest land and shall have
priority to and shall be fully paid and satisfied before any
recogni zance, nortgage, judgnent, debt, obligation or responsibility to
or with which such | and may becone charged or liable. Such lien may be
forecl osed upon expiration of the sane period after delinquency and in
t he same manner provided by I aw for foreclosure of |iens for delingquent
real property taxes as provided i n RCW84. 64. 050. Any conpensati ng t ax
unpaid on its due date shall thereupon becone delinquent. From t he
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date of delinquency until paid, interest shall be charged at the sane
rate applied by law to delinquent ad val orem property taxes.

(9) The conpensating tax specified in subsection (7) of this
section shall not be inposed if the renpval of classification as forest
| and pursuant to subsection (5) of this section resulted solely from

(a) Transfer to a governnent entity in exchange for other forest
land | ocated within the state of Wshi ngton;

(b) A taking through the exercise of the power of em nent donain,
or sale or transfer to an entity having the power of em nent domain in
anticipation of the exercise of such power;

(c) A donation of fee title, developnment rights, or the right to
harvest tinber, to a governnent agency or organi zation qualified under
RCW 84.34.210 and 64.04.130 for the purposes enunerated in those
sections, or the sale or transfer of feetitle to a governnental entity
or a nonprofit nature conservancy corporation, as defined in RCW
64.04.130, exclusively for the protection and conservation of [|ands
recommended for state natural area preserve purposes by the natura
heritage council and natural heritage plan as defined in chapter 79.70
RCW PROVI DED, That at such tine as the land is not used for the
pur poses enunerated, the conpensating tax specified in subsection (7)
of this section shall be inposed upon the current owner;

(d) The sale or transfer of fee title to the parks and recreation
commi ssion for park and recreation purposes; ((er))

(e) Oficial action by an agency of the state of Washington or by
the county or city within which the land is |located that disallows the
present use of such | and;

(f) The creation, sale, or transfer of forestry riparian easenents
under section 504 of this act; or

(g) The creation, sale, or transfer of a fee interest or a
conservation easenent for the riparian open space program under RCW

76. 09. 040.

(10) In a county with a population of nore than one mllion
i nhabi tants, the conpensating tax specified in subsection (7) of this
section shall not be inposed if the renoval of classification as forest
| and pursuant to subsection (5) of this section resulted solely from

(a) An action described in subsection (9) of this section; or

(b) Atransfer of a property interest to a governnent entity, or to
a nonprofit historic preservation corporation or nonprofit nature
conservancy corporation, as defined in RCW 64.04.130, to protect or
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enhance public resources, or to preserve, maintain, inprove, restore,
limt the future use of, or otherwise to conserve for public use or
enjoynent, the property interest being transferred. At such tine as
the property interest is not used for the purposes enunerated, the
conpensating tax shall be inposed upon the current owner.

(11) Wth respect to any | and that has been desi gnated prior to May
6, 1974, pursuant to RCW 84.33.120(4) or 84.33.130, the assessor may,
prior to January 1, 1975, on his or her own notion or pursuant to
petition by the owner, change, w thout inposition of the conpensating
tax provi ded under RCW84. 33. 140, the status of such designated land to
classified forest |and.

Sec. 703. RCW 84.33.140 and 1999 c 233 s 21 are each anended to
read as foll ows:

(1) When |l and has been designated as forest |and pursuant to RCW
84.33.120(4) or 84.33.130, a notation of such designation shall be nmade
each year upon the assessnent and tax rolls, a copy of the notice of
approval together with the |egal description or assessor’s tax | ot
nunbers for such land shall, at the expense of the applicant, be filed
by the assessor in the sane manner as deeds are recorded, and such | and
shall be graded and valued pursuant to RCW 84.33.110 and 84. 33. 120
until renmoval of such designation by the assessor upon occurrence of
any of the follow ng:

(a) Receipt of notice fromthe owner to renove such designation

(b) Sale or transfer to an ownershi p nmaki ng such | and exenpt from
ad val orem t axati on;

(c) Sale or transfer of all or a portion of such land to a new
owner, unless the new owner has signed a notice of forest |and
desi gnation continuance, except transfer to an owner who is an heir or
devi see of a deceased owner, shall not, by itself, result in renoval of
classification. The signed notice of continuance shall be attached to
the real estate excise tax affidavit provided for in RCW 82.45. 150.
The notice of continuance shall be on a formprepared by the depart nent
of revenue. If the notice of continuance is not signed by the new
owner and attached to the real estate excise tax affidavit, all
conpensating taxes calculated pursuant to subsection (3) of this
section shall becone due and payable by the seller or transferor at
time of sale. The county auditor shall not accept an instrunment of
conveyance of designated forest land for filing or recordi ng unl ess the

p. 31 ESHB 2091. SL



© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNMDNDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPERPRPRPPRPERPRRERPPRPRE
0O NO Ol A W NPEFP O OOWwuNO O P~ WNPEPEOOWOOLwNOO O~ owDdNDEe. o

new owner has signed the notice of continuance or the conpensating tax
has been pai d, as evidenced by the real estate excise tax stanp affi xed
thereto by the treasurer. The seller, transferor, or new owner may
appeal the new assessed val uation cal cul ated under subsection (3) of
this section to the county board of equalization. Jurisdiction is
hereby conferred on the county board of equalization to hear these
appeal s;

(d) Determ nation by the assessor, after giving the ower witten
notice and an opportunity to be heard, that:

(1) Such land is no longer primarily devoted to and used for
growi ng and harvesting tinber. However, |and shall not be renoved from
designation if a governnental agency, organization, or other recipient
identified in subsection (5) or (6) of this section as exenpt fromthe
paynment of conpensating tax has manifested its intent in witing or by
other official action to acquire a property interest in designated
forest |land by neans of a transaction that qualifies for an exenption
under subsection (5) or (6) of this section. The governnental agency,
organi zation, or recipient shall annually provide the assessor of the
county in which the land is | ocated reasonable evidence in witing of
the intent to acquire the designated land as long as the intent

continues or within sixty days of a request by the assessor. The
assessor may not request this evidence nore than once in a cal endar
year;

(1i) The owner has failed to conply with a final adm nistrative or
judicial order with respect to a violation of the restocking, forest
managenent, fire protection, insect and disease control and forest
debris provisions of Title 76 RCW or any applicable regulations
t her eunder; or

(1i1) Restocking has not occurred to the extent or within the tine

specified in the application for designation of such | and.
Renoval of designation upon occurrence of any of (a) through (c) of
this subsection shall apply only to the land affected, and upon
occurrence of (d) of this subsection shall apply only to the actua
area of land no longer primarily devoted to and used for grow ng and
harvesting tinmber, wthout regard to other land that may have been
included in the sane application and approval for designation:
PROVI DED, That any renai ning designated forest |and neets necessary
definitions of forest |land pursuant to RCW 84. 33. 100.
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(2) Wthin thirty days after such renoval of designation of forest
| and, the assessor shall notify the owner in witing, setting forth the
reasons for such renoval. The seller, transferor, or owner nay appea
such renoval to the county board of equalization

(3) Unless the renmoval is reversed on appeal a copy of the notice
of renoval wth notation of the action, if any, upon appeal, together
with the | egal description or assessor’s tax |ot nunbers for the I and
removed from designation shall, at the expense of the applicant, be
filed by the assessor in the sane manner as deeds are recorded, and
commenci ng on January 1 of the year followng the year in which the
assessor mailed such notice, such |land shall be assessed on the sane
basis as real property is assessed generally in that county. Except as
provided in subsection (1)(c), (5), or (6) of this section, a
conpensating tax shall be i nposed whi ch shall be due and payable to the
county treasurer thirty days after the owner is notified of the anpunt
of the conpensating tax. As soon as possible, the assessor shall
conpute the anobunt of such conpensating tax and nail notice to the
owner of the amount thereof and the date on which paynent is due. The
anount of such conpensating tax shall be equal to the difference
bet ween the amount of tax last levied on such Iand as forest |and and
an amount equal to the new assessed valuation of such land multiplied
by the dollar rate of the last |evy extended against such |and,
multiplied by a nunber, in no event greater than ten, equal to the
nunber of years for which such | and was designated as forest |and.

(4) Conpensating tax, together with applicable interest thereon,
shall become a lien on such |and which shall attach at the tine such
land i s renmoved fromdesignation as forest | and and shall have priority
to and shall be fully paid and satisfied before any recognizance,
nort gage, judgnent, debt, obligation or responsibility to or with which
such land may becone charged or liable. Such lien nmay be forecl osed
upon expiration of the sanme period after delinquency and in the sane
manner provided by law for foreclosure of liens for delinquent rea
property taxes as provided in RCW 84.64. 050. Any conpensating tax
unpaid on its due date shall thereupon becone delinquent. From t he
date of delinquency until paid, interest shall be charged at the sane
rate applied by law to delinquent ad val orem property taxes.

(5) The conpensating tax specified in subsection (3) of this
section shall not be inposed if the renoval of designation pursuant to
subsection (1) of this section resulted solely from
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(a) Transfer to a governnent entity in exchange for other forest
land | ocated within the state of Wshi ngton;

(b) A taking through the exercise of the power of em nent donain,
or sale or transfer to an entity having the power of em nent domain in
anticipation of the exercise of such power;

(c) A donation of fee title, developnment rights, or the right to
harvest tinber, to a governnent agency or organi zation qualified under
RCW 84.34.210 and 64.04.130 for the purposes enunerated in those
sections, or the sale or transfer of feetitle to a governnental entity
or a nonprofit nature conservancy corporation, as defined in RCW
64.04.130, exclusively for the protection and conservation of |ands
recommended for state natural area preserve purposes by the natura
heritage council and natural heritage plan as defined in chapter 79.70
RCW PROVI DED, That at such tine as the land is not used for the
pur poses enunerated, the conpensating tax specified in subsection (3)
of this section shall be inposed upon the current owner;

(d) The sale or transfer of fee title to the parks and recreation
commi ssion for park and recreation purposes; ((er))

(e) Oficial action by an agency of the state of Washington or by
the county or city within which the land is |located that disallows the
present use of such | and;

(f) The creation, sale, or transfer of forestry riparian easenents
under section 504 of this act; or

(g) The creation, sale, or transfer of a fee interest or a
conservation easenent for the riparian open space program under RCW

76. 09. 040.

(6) In a county with a population of nore than one mllion
i nhabitants, the conpensating tax specified in subsection (3) of this
section shall not be inposed if the renoval of classification as forest
| and pursuant to subsection (1) of this section resulted solely from

(a) An action described in subsection (5) of this section; or

(b) Atransfer of a property interest to a governnent entity, or to
a nonprofit historic preservation corporation or nonprofit nature
conservancy corporation, as defined in RCW 64.04.130, to protect or
enhance public resources, or to preserve, maintain, inprove, restore,
limt the future use of, or otherwise to conserve for public use or
enjoynent, the property interest being transferred. At such tine as
the property interest is not used for the purposes enunerated, the
conpensating tax shall be inposed upon the current owner.
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Sec. 704. RCW 84. 33. 145 and 1997 c¢ 299 s 3 are each anended to
read as foll ows:

(1) If nolater than thirty days after renoval of classification or
desi gnation the owner applies for classification under RCW 84. 34. 020
(1), (2), or (3), then the classified or designated forest |and shal
not be considered renmoved from classification or designation for
pur poses of the conpensating tax under RCW84. 33. 120 or 84. 33. 140 unti |
the application for current use classification under RCW 84.34.030 is
deni ed or the property is renoved fromdesi gnati on under RCW84. 34. 108.
Upon renoval from designation under RCW 84.34.108, the anount of
conpensating tax due under this chapter shall be equal to:

(a) The difference, if any, between the anmount of tax last |evied
on such land as forest |and and an anobunt equal to the new assessed
valuation of such land when renoved from designation under RCW
84.34.108 mnmultiplied by the dollar rate of the last |evy extended
agai nst such land, multiplied by

(b) A nunber equal to:

(1) The nunmber of years the | and was cl assified or designated under
this chapter, if the total nunber of years the | and was classified or
desi gnat ed under this chapter and cl assified under chapter 84. 34 RCWi s
| ess than ten; or

(1i) Ten mnus the nunber of years the land was classified under
chapter 84.34 RCW if the total nunber of years the | and was cl assified
or designated under this chapter and cl assified under chapter 84. 34 RCW
is at |least ten.

(2) Nothing inthis section authorizes the continued classification
or designation under this chapter or defers or reduces the conpensating
tax inmposed upon forest land not transferred to classification under
subsection (1) of this section which does not neet the necessary
definitions of forest land under RCW 84. 33.100. Nothing in this
section affects the additional tax inposed under RCW 84. 34. 108.

(3) In a county with a population of nore than one mllion
i nhabi tants, no anobunt of conpensating tax i s due under this sectionif
the renoval from classification under RCW 84.34.108 results from a
transfer of property described in RCW84. 34. 108(({5))) (6).

Sec. 705. RCW 84.34.080 and 1992 ¢ 69 s 11 are each anended to
read as foll ows:
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When | and which has been classified under this chapter as open
space land, farm and agricultural land, or tinber land is applied to
sone ot her use, except through conpliance with RCW84. 34. 070, or except
as a result solely from any one of the conditions listed in RCW
84.34.108(((5))) (6), the owner shall wthin sixty days notify the
county assessor of such change in use and additional real property tax
shal | be inposed upon such land in an anount equal to the sum of the
fol | ow ng:

(1) The total amount of the additional tax and applicable interest
due under RCW 84. 34.108; plus

(2) A penalty anmounting to twenty percent of the anount determ ned
in subsection (1) of this section.

Sec. 706. RCW 84.34.108 and 1999 ¢ 139 s 2 are each anended to
read as foll ows:

(1) Wien land has once been classified under this chapter, a
notation of such classification shall be mde each year upon the
assessnment and tax rolls and such | and shall be val ued pursuant to RCW
84.34.060 or 84.34.065 until renoval of all or a portion of such
classification by the assessor upon occurrence of any of the foll ow ng:

(a) Receipt of notice fromthe owner to renove all or a portion of
such cl assification;

(b) Sale or transfer to an ownership, except a transfer that
resulted from a default in |oan paynents nade to or secured by a
government al agency that intends to or is required by I aw or regul ati on
to resell the property for the sane use as before, nmaking all or a
portion of such | and exenpt from ad val orem taxati on;

(c) Sale or transfer of all or a portion of such land to a new
owner, unless the new owner has signed a notice of classification
conti nuance, except transfer to an owner who is an heir or devisee of
a deceased owner shall not, by itself, result in renoval of

classification. ((Fhre—stgnrednoetice—-of—continuance—shal—beattached

to—the—real—estate—exetse—tax—aftit+davit—provided—For—n—RCWN
82-45-150--)) The notice of continuance shall be on a formprepared by

t he departnent of revenue. If the notice of continuance is not signed
by the new owner and attached to the real estate excise tax affidavit,
all additional taxes cal cul ated pursuant to subsection ((3))) (4) of
this section shall becone due and payable by the seller or transferor
at tinme of sale. The county auditor shall not accept an instrunent of
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conveyance of classified land for filing or recording unless the new
owner has signed the notice of continuance or the additional tax has
been paid. The seller, transferor, or new owner may appeal the new
assessed valuation cal cul ated under subsection ((3))) (4) of this
section to the county board of equalization. Jurisdiction is hereby
conferred on the county board of equalization to hear these appeals;

(d) Determ nation by the assessor, after giving the ower witten
notice and an opportunity to be heard, that all or a portion of such
land no longer neets the criteria for classification under this
chapter. The criteria for classification pursuant to this chapter
continue to apply after classification has been granted.

The granting authority, upon request of an assessor, shall provide
reasonabl e assi stance to the assessor i n maki ng a determ nati on whet her
such land continues to neet the qualifications of RCW84.34.020 (1) or
(3). The assistance shall be provided within thirty days of receipt of
t he request.

(2) Land may not be renobved fromclassification because of:

(a) The creation, sale, or transfer of forestry riparian easenents
under section 504 of this act; or

(b The creation, sale, or transfer of a fee interest or a
conservation easenent for the riparian open space program under RCW

76. 09. 040.

(3) Wthin thirty days after such renoval of all or a portion of
such land from current use classification, the assessor shall notify
the owner in witing, setting forth the reasons for such renoval. The
seller, transferor, or owner nmay appeal such renoval to the county
board of equalization.

((3))) (4) Unless the renoval is reversed on appeal, the assessor
shal|l revalue the affected land with reference to full market val ue on
the date of renmpval fromclassification. Both the assessed val uation
before and after the renoval of classification shall be listed and
taxes shall be allocated according to that part of the year to which
each assessed valuation applies. Except as provided in subsection
((65))) (6) of this section, an additional tax, applicable interest,
and penalty shall be inposed which shall be due and payable to the
county treasurer thirty days after the owner is notified of the anpunt
of the additional tax. As soon as possible, the assessor shall conpute
t he amount of such an additional tax, applicable interest, and penalty
and the treasurer shall mail notice to the owner of the anopunt thereof
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and the date on which paynent is due. The anobunt of such additiona
tax, applicable interest, and penalty shall be determ ned as foll ows:

(a) The amount of additional tax shall be equal to the difference
between the property tax paid as "open space |and", "farm and
agricultural land", or "tinber |land" and the anmount of property tax
ot herwi se due and payable for the seven years |ast past had the | and
not been so classified;

(b) The amount of applicable interest shall be equal to the
interest upon the anobunts of such additional tax paid at the sane
statutory rate charged on delinquent property taxes fromthe dates on
whi ch such additional tax could have been paid w thout penalty if the
| and had been assessed at a value without regard to this chapter;

(c) The anpbunt of the penalty shall be as provided in RCW
84.34.080. The penalty shall not be inposed if the renoval satisfies
the conditions of RCW 84. 34.070.

((4))) (5) Additional tax, applicable interest, and penalty, shal
becone a lien on such | and which shall attach at the tine such land is
removed fromclassification under this chapter and shall have priority
to and shall be fully paid and satisfied before any recognizance,
nort gage, judgnent, debt, obligation or responsibility to or with which
such land may becone charged or liable. Such lien nmay be forecl osed
upon expiration of the sanme period after delinquency and in the sane
manner provided by law for foreclosure of liens for delinquent rea
property taxes as provided in RCW 84.64.050 now or as hereafter
anended. Any additional tax unpaid on its due date shall thereupon
becone delinquent. Fromthe date of delinquency until paid, interest
shall be charged at the sane rate applied by law to delinquent ad
val orem property taxes.

((65))) (6) The additional tax, applicable interest, and penalty
specified in subsection ((£3))) (4) of this section shall not be
i nposed if the renoval of classification pursuant to subsection (1) of
this section resulted solely from

(a) Transfer to a governnment entity in exchange for other |and
| ocated within the state of WAshi ngton

(b)(i) A taking through the exercise of the power of em nent
domain, or (ii) sale or transfer to an entity having the power of
em nent domain in anticipation of the exercise of such power, said
entity having manifested its intent in witing or by other officia
action;

ESHB 2091. SL p. 38



© 00 N O Ol WDN P

N NN NNRRRRRRRRPR PR
A W NEFEP O O OONO O WDNPEFER O

25
26
27
28
29
30
31
32
33
34
35
36
37
38

(c) A natural disaster such as a flood, w ndstorm earthquake, or
ot her such calamty rather than by virtue of the act of the | andowner
changi ng the use of such property;

(d) Oficial action by an agency of the state of Washington or by
the county or city within which the land is | ocated which disallows the
present use of such | and;

(e) Transfer of land to a church when such |land would qualify for
exenption pursuant to RCW 84. 36. 020;

(f) Acquisition of property interests by state agenci es or agenci es
or organi zations qualified under RCW 84. 34. 210 and 64.04.130 for the
pur poses enunerated in those sections: PROVIDED, That at such tine as
these property interests are not used for the purposes enunerated in
RCW 84. 34. 210 and 64. 04. 130 the additional tax specified in subsection
((3))) (4) of this section shall be inposed,

(g) Renoval of land classified as farmand agricultural |and under
RCW 84. 34.020(2)(d); ((eF))

(h) Renpbval of land from classification after enactnent of a
statutory exenption that qualifies the | and for exenption and recei pt
of notice fromthe owner to renove the land fromclassification,_

(i) The creation, sale, or transfer of forestry riparian easenents
under section 504 of this act; or

(J) The creation, sale, or transfer of a fee interest or a
conservation easenent for the riparian open space program under RCW
76. 09. 040.

NEW SECTION. Sec. 707. A new section is added to chapter 76.09
RCWto read as foll ows:

Prior to the sale or transfer of |and or perpetual tinber rights
subject to continuing forest l|and obligations under the forest
practices rul es adopted under section 204 of this act, as specifically
identified in the forests and fish report the seller shall notify the
buyer of the existence and nature of such a continuing obligation and
the buyer shall sign a notice of continuing forest |and obligation
indicating the buyer’s know edge thereof. The notice shall be on a
formprepared by the departnent and shall be sent to the departnent by
the seller at the tine of sale or transfer of the |land or perpetua
tinber rights and retained by the departnent. |If the seller fails to
notify the buyer about the continuing forest |and obligation, the
seller shall pay the buyer’s costs related to such continuing forest
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| and obligation, including all |egal costs and reasonabl e attorneys’
fees, incurred by the buyer in enforcing the continuing forest |and
obligation against the seller. Failure by the seller to send the
required notice to the departnent at the tinme of sale shall be prim
facie evidence, in an action by the buyer against the seller for costs
related to the continuing forest land obligation, that the seller did
not notify the buyer of the continuing forest |land obligation prior to
sal e.

PART VI ||
ENFORCEMENT

Sec. 801. RCW 76. 09. 140 and 1993 c 482 s 1 are each anended to
read as foll ows:

(1) The departnent of natural resources nmay take any necessary
action to enforce any final order or final decision, and nay di sapprove
((fer—uptoone—year)) any forest practices application or notification
subm tted by any person who has failed to conply with a final order or
final decision or has failed to pay any civil penalties as provided in
RCW 76.09.170, for up to one year from the issuance of a notice of
intent to di sapprove notifications and applications under this section
or until the violator pays all outstanding civil penalties and conplies
with all validly i ssued and out standing notices to conply and st op work
orders, whichever is |onger. For purposes of chapter 482, Laws of
1993, the terns "final order"” and "final decision" shall nmean the sane
as set forth in RCW 76.09.080, 76.09.090, and 76.09.110. The
departnent shall provide witten notice of its intent to di sapprove an
application or notification under this subsection. The depart nment
shall forward copies of its notice of intent to disapprove to any
affected | andowner. The di sapproval period shall run fromthirty days
followng the date of actual notice or when all admnistrative and
judicial appellate processes, if any, have been exhausted. Any person
provi ded the notice may seek review fromthe appeals board by filing a
request for review within thirty days of the date of the notice of
intent. While the notice of intent to disapprove is in effect, the
violator may not serve as a person in charge of, be enployed by,
manage, or otherw se participate to any degree in forest practices.

(2) On request of the departnment, the attorney general nay take
action necessary to enforce this chapter, including, but not limted
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to((+)): Seeking penalties, interest, costs, and attorneys’ fees;

enforcing final orders or decisions((5)). and seeking civi
i njunctions, show cause orders, or contenpt orders.

(3) A county may bring injunctive, declaratory, or other actions
for enforcenent for forest practice activities wwthin its jurisdiction
in the superior court as provided by |aw against the departnment, the
forest |andowner, tinber owner or operator to enforce the forest
practice ((regulati+oens)) rules or any final order of the departnent, or
t he appeal s board. No civil or crimnal penalties shall be inposed for
past actions or omssions if such actions or om ssions were conducted
pursuant to an approval or directive of the departnent. |njunctions,
declaratory actions, or other actions for enforcenent under this
subsection may not be comrenced unless the departnment fails to take
appropriate action after ten days witten notice to the departnent by
the county of a violation of the forest practices rules or final orders
of the departnent or the appeal s board.

(4) (a) The departnent may require financial assurance prior to the
conduct of any further forest practices froman operator or | andowner
who within the preceding three-year period has:

(1) Operated without an approved forest practices application,
other than an unintentional operation in connection with an approved
application outside the approved boundary of such an application;

(ii) Continued to operate in breach of, or failed to conply with
the terns of an effective stop work order or notice to conply; or

(iii) Failed to pay any civil or crimnal penalty.

(b) The departnent may deny any application for failure to submt
financial assurances as required.

Sec. 802. RCW76.09. 150 and 1974 ex.s. ¢ 137 s 15 are each anended
to read as foll ows:

(1) The departnent shall nake inspections of forest |ands, before,
during and after the conducting of forest practices as necessary for
t he purpose of ((+nsurng)) ensuring conpliance with this chapter and
the forest practices ((regulati+oens)) rules and to ((+nsure)) ensure
that no material damage occurs to the natural resources of this state
as a result of such practices.

(2) Any duly authorized representative of the departnment shall have
the right to enter upon forest land at any reasonable tinme to enforce
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t he provisions of this chapter and the forest practices ((regulatioens))
rul es.

(3) The departnent or the departnment of ecology nmay apply for an
adm nistrative inspection warrant to either Thurston county superior
court, or the superior court in the county in which the property is
| ocated. An administrative inspection warrant may be issued where:

(a) The departnent has attenpted an inspection of forest |ands
under this chapter to ensure conpliance with this chapter and the
forest practice rules or to ensure that no potential or actual nmateri al
damage occurs to the natural resources of this state, and access to al
or part of the forest | ands has been actually or constructively deni ed;
or

(b) The departnment has reasonabl e cause to believe that a violation
of this chapter or of rules adopted under this chapter is occurring or
has occurred.

(4) In connection with any watershed analysis, any review of a
pending application by an identification team appointed by the
departnment, any conpliance studies, any effectiveness nonitoring, or
other research that has been agreed to by a | andowner, the departnent
may invite representatives of other agencies, tribes, and interest
groups to acconpany a departnent representative and, at the | andowner’s
el ection, the |andowner, on any such inspections. Reasonable efforts
shal |l be made by the departnent to notify the | andowner of the persons
being invited onto the property and the purposes for which they are
bei ng invited.

Sec. 803. RCW 76.09. 170 and 1993 c 482 s 2 are each anended to
read as foll ows:

(1) Every person who violates any provision of RCW 76.09.010
t hrough 76.09.280 or of the forest practices rules, or who converts
forest land to a use other than commercial tinber operation wthin
three years after conpletion of the forest practice wi thout the consent
of the county, city, or town, shall be subject to a penalty in an
anount of not nmore than ten thousand dollars for every such violation.
Each and every such viol ation shall be a separate and di stinct offense.
In case of a failure to conply with a stop work order, every day’s
conti nuance shall be a separate and distinct violation. Every person
who t hrough an act of comm ssion or om ssion procures, aids or abets in
the violation shall be considered to have violated the provisions of
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this section and shall be subject to the penalty in this section. No
penalty shall be inposed under this section upon any governnenta
official, an enployee of any governnental departnment, agency, or
entity, or a nmenber of any board or advisory comrmittee created by this
chapter for any act or omssion in his or her duties in the
admnistration of this chapter or of any rule adopted under this
chapter.

(2) The departnent shall develop and recommend to the board a
penalty schedule to determne the anobunt to be inposed under this
section. The board shall adopt by rule, pursuant to chapter 34.05 RCW
such penalty schedule to be effective no |ater than January 1, 1994.
The schedul e shall be devel oped in consideration of the foll ow ng:

(a) Previous violation history;

(b) Severity of the inpact on public resources;

(c) VWhether the violation of this chapter or its rules was
i ntentional;

(d) Cooperation with the departnent;

(e) Repairability of the adverse effect fromthe violation; and

(f) The extent to which a penalty to be inposed on a forest
| andowner for a forest practice violation commtted by another should
be reduced because the owner was unaware of the violation and has not
recei ved substantial econom c benefits fromthe violation.

(3) The penalty in this section shall be inposed by a notice in
witing, either by certified mail with return receipt requested or by
personal service, to the person incurring the sane fromthe depart nent
describing the violation with reasonable particularity. Wthin fifteen
days after the notice is received, the person incurring the penalty may
apply in witing to the departnent for the rem ssion or mtigation of
such penalty. Upon receipt of the application, that departnent may
remt or mtigate the penalty upon whatever terns that departnent in
its discretion deens proper, provided the departnent deens such
rem ssion or mtigationto be in the best interests of carrying out the
purposes of this chapter. The departnent shall have authority to
ascertain the facts regarding all such applications in such reasonabl e
manner and under such rule as it may deem proper.

(4) Any person incurring a penalty under this section may appeal
the penalty to the forest practices appeals board. Such appeal s shal
be filed within thirty days of receipt of notice inposing any penalty
unless an application for remssion or mtigation is nmade to the
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departnent. \When such an application for remssion or mtigation is
made, such appeals shall be filed wthin thirty days of receipt of
notice from the departnment setting forth the disposition of the
application for rem ssion or mtigation.

(5) The penalty inposed under this section shall becone due and
payable thirty days after receipt of a notice inposing the sane unl ess
application for remssion or mtigation is nmade or an appeal is filed.
When such an application for remssion or mtigation is nade, any
penal ty i ncurred under this section shall becone due and payable thirty
days after receipt of notice setting forth the disposition of such
application unless an appeal is filed fromsuch di sposition. Wenever
an appeal of the penalty incurred is filed, the penalty shall becone
due and payabl e only upon conpl etion of all adm nistrative and j udi ci al
revi ew proceedi ngs and the i ssuance of a final decision confirmng the
penalty in whole or in part.

(6) If the amount of any penalty is not paid to the departnent
within thirty days after it beconmes due and payable, the attorney
general, upon the request of the departnent, shall bring an action in
the nane of the state of Washington in the superior court of Thurston
county or of any county in which such violator may do business, to
recover such penalty, interest, costs, and attorneys’ fees. In al
such actions the procedure and rules of evidence shall be the sane as
an ordinary civil action except as otherwise in this chapter provided.
In addition to or as an alternative to seeking enforcenent of penalties
i n superior court, the department may bring an action in district court

as provided in Title 3 RCW to collect penalties, interest, costs, and
attorneys’ fees.

(7) Penalties inposed under this section for violations associ ated
with a conversion to a use other than comercial tinber operation shal
be a lien upon the real property of the person assessed the penalty and
the departnment may collect such anmount in the same manner provided in
chapter 60.04 RCWfor nechanics’ |iens.

(8) Any person incurring a penalty inposed under this section is

also responsible for the paynent of all costs and attorneys’ fees

incurred in connection with the penalty and interest accruing on the

unpai d penalty anpunt.

PART | X
WATERSHED ANALYSI S
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Sec. 901. RCW 76.09. 010 and 1993 c 443 s 1 are each anended to
read as foll ows:

(1) The legislature hereby finds and declares that the forest |and
resources are anong the nost valuable of all resources in the state;
that a viable forest products industry is of prinme inportance to the
state’s econony; that it is in the public interest for public and
private commercial forest |lands to be managed consistent with sound
policies of natural resource protection; that coincident wth
mai nt enance of a viable forest products industry, it is inmportant to
afford protection to forest soils, fisheries, wldlife, water quantity
and quality, air quality, recreation, and scenic beauty.

(2) The legislature further finds and declares it to be in the
public interest of this state to create and maintain through the
adoption of this chapter a conprehensive state-w de systemof | aws and
forest practices ((regulatioens)) rules which will achieve the foll ow ng
pur poses and policies:

(a) Afford protection to, pronote, foster and encourage tinber
growh, and require such mnimm reforestation of comercial tree
species on forest lands as will reasonably utilize the tinber grow ng
capacity of the soil following current tinber harvest;

(b) Afford protection to forest soils and public resources by
utilizing all reasonable nethods of technology in conducting forest
practices;

(c) Recognize both the public and private interest in the
profitable growi ng and harvesting of tinber;

(d) Pronmote efficiency by permtting maxi num operating freedom
consistent with the other purposes and policies stated herein;

(e) Provide for regulation of forest practices so as to avoid
unnecessary duplication in such ((+egulatien)) rules;

(f) Provide for interagency input and intergovernnental and tri bal
coordi nati on and cooperati on;

(g) Achieve conpliance with all applicable requirenents of federal
and state law with respect to nonpoi nt sources of water pollution from
forest practices;

(h) To consider reasonable |and use planning goals and concepts
contained in | ocal conprehensive plans and zoni ng regul ations; ((and))

(i) Foster cooperation anong managers of public resources, forest
| andowners, Indian tribes and the citizens of the state; and
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(j) Develop a watershed analysis system that addresses the
cunul ative effect of forest practices on, at a mninum the public
resources of fish, water, and public capital inprovenents of the state
and its political subdivisions.

(3) The legislature further finds and declares that it is also in
the public interest of the state to encourage forest |andowners to
undertake corrective and renedi al action to reduce the inpact of mass
earth novenents and fluvial processes.

(4) The legislature further finds and declares that it is in the
public interest that the applicants for state forest practices permts
shoul d assi st in paying for the cost of reviewand permtting necessary
for the environnental protection of these resources.

Sec. 902. RCW76.09.220 and 1999 ¢ 90 s 1 are each anended to read
as follows:

(1) The appeals board shall operate on either a part-tinme or a
full-time basis, as determ ned by the governor. |If it is determ ned
that the appeals board shall operate on a full-tinme basis, each nenber
shal | receive an annual salary to be determ ned by the governor. If it
is determned that the appeals board shall operate on a part-tine
basis, each nenber shall be conpensated in accordance with RCW
43. 03. 250. The director of the environnental hearings office shal
make the determ nation, required under RCW 43.03.250, as to what
statutorily prescribed duties, in addition to attendance at a hearing
or neeting of the board, shall nerit conpensation. This conpensation
shall not exceed ten thousand dollars in a fiscal year. Each nenber
shall receive reinbursenent for travel expenses incurred in the
di scharge of his or her duties in accordance with the provisions of RCW
43. 03. 050 and 43. 03. 060.

(2) The appeals board shall as soon as practicable after the
initial appointnment of the nenbers thereof, neet and el ect from anong
its nmenbers a chair, and shall at |least biennially thereafter neet and
el ect or reelect a chair.

(3) The principal office of the appeals board shall be at the state
capital, but it may sit or hold hearings at any other place in the
state. A mgjority of the appeals board shall constitute a quorum for
maki ng orders or decisions, ((premHgating)) adopting rules ((and
regulat+oens)) necessary for the conduct of its powers and duties, or
transacting ot her official business, and may act t hough one position on
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t he board be vacant. One or nore nenbers may hold hearings and take
testinmony to be reported for action by the board when authorized by
rule or order of the board. The appeals board shall performall the
powers and duties granted to it in this chapter or as otherw se
provi ded by | aw

(4) The appeals board shall nmake findings of fact and prepare a
witten decision in each case decided by it, and such findings and
deci sion shall be effective upon being signed by two or nore nenbers
and upon being filed at the appeals board’s principal office, and shal
be open to public inspection at all reasonable tines.

(5) The appeal s board shall either publish at its expense or nake
arrangenments with a publishing firmfor the publication of those of its
findings and decisions which are of general public interest, in such
formas to assure reasonabl e distribution thereof.

(6) The appeals board shall maintain at its principal office a
journal which shall contain all official actions of the appeal s board,
wi th the exception of findings and deci sions, together with the vote of
each nenber on such actions. The journal shall be available for public
inspection at the principal office of the appeals board at all
reasonabl e ti nes.

(7) The forest practices appeals board shall have exclusive
jurisdiction to hear appeal s arising froman action or determ nati on by
the departnment, and the departnent of fish and wildlife, and the
departnent of ecology with respect to managenent plans provided for
under RCW 76. 09. 350.

(8)(a) Any person aggrieved by the approval or disapproval of an
application to conduct a forest practice or the approval or di sapproval
of any | andscape plan or permt or watershed analysis may seek review
fromthe appeals board by filing a request for the sane within thirty
days of the approval or disapproval. Concurrently with the filing of
any request for revieww th the board as provided in this section, the
requestor shall file a copy of his or her request with the depart nment
and the attorney general. The attorney general may intervene to
protect the public interest and ensure that the provisions of this
chapter are conplied with

(b) The revi ew proceedi ngs authorized in (a) of this subsection are
subj ect to the provisions of chapter 34.05 RCWpertaining to procedures
i n adj udi cative proceedings.
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*NEWSECTION. Sec. 903. In order to facilitate heal thy streans
and foster salnonid recovery efforts, the department of natural
resources shall conduct a survey of publicly held | ands i n Washi ngt on
wi t h unconfined avul sing streams as defined in section 301 of this act
that do not have sufficient forest canopy to adequately shade such
streams. By January 1, 2001, the department shall report such findi ngs
to the legi slature along with the reasons for the | ack of canopy and an
estimte of the resources needed and a schedul e for reforestation of
such I ands.

*Sec. 903 was vetoed. See nessage at end of chapter.

PART X
FOREST PRACTI CES BOARD COWPCSI TI ON

Sec. 1001. RCW76.09.030 and 1995 c 399 s 207 are each anended to
read as foll ows:

(1) There is hereby created the forest practices board of the state
of Washi ngton as an agency of state governnent consisting of nenbers as
fol | ows:

(a) The comm ssioner of public lands or the comm ssioner’s
desi gnee;

(b) The director of the departnent of conmmunity, trade, and
econom ¢ devel opnent or the director’s designee;

(c) The director of the departnment of agriculture or the director’s
desi gnee;

(d) The director of the departnent of ecology or the director’s
desi gnee;

(e) The director of the departnent of fish and wildlife or the
director’s designee;

(f) An elected nmenber of a county legislative authority appointed
by the governor: PROVI DED, That such nenber’s service on the board
shall be conditioned on the nenber’s continued service as an el ected
county official; and

((()) (g) Six nenbers of the general public appointed by the
governor, one of whom shall be an owner of not nore than five hundred
acres of forest land, and one of whom shall be an independent | oggi ng
contractor.

(2) The director of the departnent of fish and wildlife's service
on the board may be term nated two years after the effective date of
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this section if the leqgislature finds that after two vyears the

departnent has not nmde substantial progress toward integrating the

laws, rules, and prograns governing forest practices, chapter 76.09

RCW and the laws, rules, and prograns governing hydraulic projects,

chapter 75.20 RCW Such a finding shall be based sol ely on whet her the

departnent of fish and wildlife mkes substantial progress as defined

in this subsection, and will not be based on other actions taken as a

menber of t he boar d. Subst ant i al pr ogr ess shal | i ncl ude

recoomendations to the leqgislature for closer integration of the

existing rule-making authorities of the board and the departnent of

fish and wildlife, and closer integration of the forest practices and

hydraulics permtting processes, including exploring the potential for

a consolidated pernitting process. These recommendations shall be

designed to resolve problenms currently associated with the existing

dual reqgulatory and pernmtting processes.

(3) The nmenbers of the initial board appointed by the governor
shal | be appointed so that the termof one nenber shall expire Decenber
31, 1975, the term of one nenber shall expire Decenber 31, 1976, the
term of one nenber shall expire Decenber 31, 1977, the ternms of two
menbers shall expire Decenber 31, 1978, and the terns of two nenbers
shal |l expire Decenber 31, 1979. Thereafter, each nenber shall be
appointed for a termof four years. Vacancies on the board shall be
filled in the sane manner as the original appointnents. Each nenber of
the board shall continue in office until his or her successor is
appoi nted and qualified. The comm ssioner of public lands or the
comm ssioner’ s designee shall be the chairman of the board.

((3))) (4) The board shall neet at such tinmes and pl aces as shal
be designated by the chairman or wupon the witten request of the
majority of the board. The principal office of the board shall be at
the state capital

((4)»)) (5) Menbers of the board, except public enployees and
elected officials, shall be conpensated in accordance with RCW
43. 03. 250. Each nenber shall be entitled to reinbursenent for trave
expenses incurred in the performance of their duties as provided in RCW
43. 03. 050 and 43. 03. 060.

((5))) (6) The board may enploy such clerical help and staff
pursuant to chapter 41.06 RCWas is necessary to carry out its duties.
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PART Xi
WATER QUALI TY COCRDI NATI ON

Sec. 1101. RCW 90.48.420 and 1975 1st ex.s. c¢ 200 s 13 are each
anmended to read as foll ows:

(1) The departnment of ecology, pursuant to powers vested in it
previously by chapter 90.48 RCW and consistent with the policies of
said chapter and RCW 90.54.020(3), shall be solely responsible for
establishing water quality standards for waters of the state. On or
before January 1, 1975, the departnment of ecology shall exam ne
exi sting ((regulatioens)) rules containing water quality standards and
other applicable rules ((and—regulatioens)) of said departnent
pertaining to waters of the state affected by nonpoint sources of
pollution arising from forest practices and, when it appears
appropriate to the departnent of ecol ogy, nodify said ((+egulatiens))
rul es. In any such exam nation or nodification the departnent of
ecol ogy shall consider such factors, anong others, as uses of the
receiving waters, diffusion, down-stream cooling, and reasonable
transient and short-termeffects resulting fromforest practices.

( (PromHgation)) Adoption of forest practices ((regulatioens)) rules
pertaining to water quality by ((the—departrwent—of—ecology—and)) the

forest practices board((;)) shall be acconplished after reaching
agreenent with the director of the departnment or the director’s
designee on the board. Adoption shall be acconplished so that
conpliance with such forest practice ((regulatioens)) rules will achieve
conpliance with water pollution control |aws.

(2) The department of ecology shall nonitor water quality to
determ ne whether revisions in such water quality standards or
revisions in such forest practices ((regulatiens)) rules are necessary
to acconplish the foregoing result, and either ((premigate)) adopt
appropriate revisions to such water quality standards or propose
appropriate revisions to such forest practices ((regulatioens)) rules or
bot h.

(3) Notwi thstandi ng any ot her provi sions of chapter 90.48 RCWor of
t he rul es (( and+regulations—promulgated)) adopted t hereunder, no permt
systempertaining to nonpoint sources of pollution arising fromforest
practices shall be authorized, and no civil or crimnal penalties shal
be inposed with respect to any forest practices conducted in full
conpliance with the applicable provisions of RCW 76.09.010 through
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76. 09. 280, forest practices ((regulat+oens)) rules, and any approval s or
directives of the departnent of natural resources thereunder.

(4) Prior to the departnent of ecol ogy taking acti on under statutes
or ((regwlatioens)) rules relating to water quality, regarding
violations of water quality standards arising from forest practices,
the departnent of ecology shall notify the departnent of natural
resour ces.

PART XI |
STATE ENVI RONMENTAL POLI CY ACT

NEW SECTI ON.  Sec. 1201. A new section is added to chapter 43.21C
RCWto read as foll ows:

(1) Decisions pertaining to the follow ng kinds of actions under
chapter . . ., Laws of 1999 1st sp. sess. (this act) are not subject to
any procedural requirenents inplenmenting RCW 43.21C. 030(2)(c): (a)
Approval of forest road maintenance and abandonnent pl ans under chapter
76. 09 RCWand RCW 75. 20. 100; (b) approval by the departnent of natural
resources of future tinber harvest schedul es invol ving east-side clear
cuts under rules inplenenting chapter 76.09 RCW (c) acquisitions of
forest | ands in streamchannel m gration zones under RCW76. 09. 040; and
(d) acquisitions of conservation easenents pertaining to forest |ands
in riparian zones under section 504 of this act.

(2) For purposes of the departnent’s threshold determ nation on a
wat er shed anal ysis, the departnent shall not nmake a determ nation of
significance unl ess the prescriptions thenselves, conpared to rul es or
prescriptions in place prior to the analysis, wll cause probable
significant adverse inpact on elenents of the environnent other than
t hose addressed in the watershed anal ysis process. Nothing in this
subsection shall be construed to effect the outcone of pending
l[itigation regarding the departnent’s authority in making a threshold
determ nation on a watershed anal ysis.

PART XII1
FEDERAL ASSURANCES

NEW SECTI ON.  Sec. 1301. A new section is added to chapter 75.46
RCWunder the subchapter headi ng "federal assurances related to forest
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practices conducted under the state sal non recovery strategy" to read
as follows:

(1) Chapter . . ., Laws of 1999 1st sp. sess. (this act) has been
enacted on the assunption that the federal assurances described in the
forests and fish report as defined in RCW 76.09.020 w Il be obtained
and that forest practices conducted in accordance with chapter . . .,
Laws of 1999 1st sp. sess. (this act) and the rules adopted under
chapter . . ., Laws of 1999 1st sp. sess. (this act) wll not be
subj ect to additional regulations or restrictions for aquati c resources
except as provided in the forests and fish report.

(2) The occurrence of any of the follow ng events shall constitute
a failure of assurances:

(a) Either (i) the national marine fisheries service or the United
States fish and wildlife service fails to promul gate an effective rule
under 16 U.S.C. Sec. 1533(d) covering each aquatic resource that is
listed as threatened under the endangered species act wwthin two years
after the date on which the aquatic resource is so listed or, in the
case of bull trout, within two years after the effective date of this
section; or (ii) any suchrule fails to permt any incidental take that
woul d occur fromthe conduct of forest practices in conpliance with the
rul es adopted under chapter . . ., Laws of 1999 1st sp. sess. (this
act) or fails to confirmthat such forest practices woul d not ot herw se
be in violation of the endangered species act and the regul ations
pronmul gat ed under that act. However, this subsection (2)(a) is not
applicable to any aquatic resource covered by an i ncidental take permt
described in (c) of this subsection;

(b) Either the national marine fisheries service or the United
States fish and wldlife service shall pronulgate an effective rule
under 16 U. S.C. Sec. 1533(d) covering any aquatic resource that woul d
preclude the conduct of forest practices consistent wth the
prescriptions outlined in the forests and fish report. However, this
subsection (2)(b) is not applicable to any aquatic resource covered by
an incidental take permt described in (c) of this subsection;

(c) Either the secretary of the interior or the secretary of
commerce fails to issue an acceptable incidental take permt under 16
US C Sec. 1539(a) covering all fish and wldlife species included
wi thin aquatic resources on or before June 30, 2003. An acceptable
incidental take permt will (i) permt the incidental take, if any, of
all fish and wldlife species included within aquatic resources
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resulting fromthe conduct of forest practices in conpliance with the
prescriptions outlined in the forests and fish report; (ii) provide
protection to the state of Washington and its subdivisions and to
| andowners and operators; (iii) not require the commtnent of
addi tional resources beyond those required to be commtted under the
forests and fish report; and (iv) provide "no-surprises" protection as
described in 50 CF. R Parts 17 and 222 (1998);

(d) Either the national marine fisheries service or the United
States fish and wildlife service fails to promul gate an effective rule
under 16 U.S.C. Sec. 1533(d) within five years after the date on which
a fish species is listed as threatened or endangered under the
endanger ed speci es act which prohibits actions |listed under 16 U S. C
1538;

(e) The environnental protection agency or departnent of ecol ogy
fails to provide the clean water act assurances described in appendi x
Mto the forests and fish report; or

(f) The assurances described in (a) through (e) of this subsection
are reversed or otherwi se rendered ineffective by subsequent federal
| egislation or rulemaking or by final decision of any court of
conpetent jurisdiction.

Upon the occurrence of a failure of assurances, any agency, tri be,
or other interested person including, without limtation, any forest
| andowner, may provide witten notice of the occurrence of such failure
of assurances to the legislature and to the office of the governor
Pronptly upon receipt of such a notice, the governor shall review
relevant information and if he or she determnes that a failure of
assurances has occurred, the governor shall nmake such a finding in a
witten report wth recommendati ons and deliver such report to the
| egi sl ature. Upon notice of the occurrence of a failure of assurances,
the | egislature shall review chapter . . ., Laws of 1999 1st sp. sess.
(this act), all rules adopted by the forest practices board, the
departnent of ecol ogy, or the departnment of fish and wldlife at any
tinme after January 1, 1999, that were adopted primarily for the
protection of one or nore aquatic resources and affect forest practices
and the ternms of the forests and fish report, and shall take such
action, including the termnation of funding or the nodification of
other statutes, as it deens appropriate.

(3) The governor may negotiate with federal officials, directly or
t hrough designated representatives, on behalf of the state and its
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agenci es and subdi vi sions, to obtain assurances from federal agencies
to the effect that conpliance with the forest practices rules as
anmended under chapter . . ., Laws of 1999 1st sp. sess. (this act) and
i npl enentation of the recommendations in the forests and fish report
will satisfy federal requirenents under the endangered species act and
the clean water act and rel ated regul ati ons, including the negotiation
of a rule adopted under section 4(d) of the endangered species act,
entering into inplenentation agreenents and receiving incidental take
permts under section 10 of the endangered species act or entering into
ot her intergovernnental agreenents.

PART XI'V
M SCELLANEQUS

NEW SECTI ON. Sec. 1401. RCW 90. 28. 150 (I nproving streans for
| oggi ng) and 1891 c 120 s 1 are each repeal ed.

NEW SECTI ON.  Sec. 1402. A new section is added to chapter 76.09
RCWto read as foll ows:

The forests and fish account is created in the state treasury.
Receipts from appropriations, federal grants, and gifts from private
organi zati ons and individuals or other sources nmay be deposited into
the account. Moneys in the account my be spent only after
appropriation. Expenditures fromthe account may only be used for the
est abl i shnment and operation of the snmall forest | andowner office under
section 503 of this act, the purchase of easenents under section 504 of
this act, the purchase of Ilands under RCW 76.09.040, or other
activities necessary to inplement chapter . . ., Laws of 1999 1st sp.
sess. (this act).

NEW SECTI ON.  Sec. 1403. Part headings used in this act are not
any part of the |aw.

*NEWSECTION. Sec. 1404. |If by Decenber 31, 2004, harvest |evel s
of Snake river fall chinook sal non, Lower Col unbia river wild chi nook
sal nron and Wl |l amette river spring chi nook sal non i n Al askan wat ers are
not reduced twenty-five percent from 1997 harvest levels, this act is
null and voi d.

*Sec. 1404 was vetoed. See nmessage at end of chapter
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NEW SECTI ON..  Sec. 1405. Sections 201, 202, and 203 of this act
are necessary for the imedi ate preservation of the public peace
health, or safety, or support of the state governnent and its existing
public institutions, and take effect inmediately.

Passed the House May 19, 1999.

Passed the Senate May 17, 1999.

Approved by the Governor June 7, 1999, wth the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State June 7, 1999.

Note: Governor’s explanation of partial veto is as foll ows:

"I amreturning herewith, w thout ny approval as to sections 903
and 1404, Engrossed Substitute House Bill No. 2091 entitl ed:

"AN ACT Relating to forest practices as they affect the recovery of
sal non and ot her aquatic resources;"”

Engrossed Substitute House Bill No. 2091 establishes |egislative
direction for the use of the Forest and Fish Report of February 1999,
prepared by the Forest Practices Board, to protect sal non habitat and
wat er quality.

Section 903 of the bill would direct the Departnment of Natura
Resources to evaluate certain publicly held | ands, report the reasons
those | ands may not provide sufficient shade to streans, and estinate
the resources needed to reforest the | ands. This activity would
i nvol ve considerable staff time and expense (approxi mately $250, 000)
and noney for it was not included in the budget passed by the

| egi sl ature. Gven the funding strain already inherent in the
requi renents of this legislation, | prefer to veto this section.
Section 1404 of the bill would make this act null and void if

harvest levels of certain salnon runs in Al askan waters were not
reduced by twenty-five percent by Decenber 31, 2004. This section was
added to the bill imrediately prior to final passage and was not part
of the negotiated package. It is vague and anbi guous. Further, it
woul d provi de an unnecessary |inkage between two distinct el enments of
a conprehensive salnon protection strategy. It would jeopardize the
goal of long-termcertainty intended with this legislation, risk the
| oss of federal assurances against certain types of |awsuits due to the
incidental take of salnmon, and nmeke unworkable [ong-term incentive
prograns such as the forestry riparian easenent program

For these reasons, | have vetoed sections 903 and 1404 of Engrossed

Substitute House Bill No. 2091. Wth the exception of sections 903 and
1404, ESHB 2091 is approved.”
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