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HOUSE BI LL 1606

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Representative Conway; by request of Departnment of Labor &
| ndustries

Read first tinme 02/03/2003. Referred to Committee on Commerce &
Labor.

AN ACT Relating to calculating the anmount of total disability and
death benefits under Title 51 RCW anending RCW 51.08.178, 51.28. 040,
51. 32. 050, and 51.32.060; and reenacting and anendi ng RCW 51. 32. 090.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW51.08.178 and 1988 ¢ 161 s 12 are each anended to read
as follows:

(1) For the purposes of this title, the nonthly wages the worker
was receiving fromall enploynent at the tinme of injury shall be the
basis upon which conpensation is conputed unless otherw se provided
specifically in the statute concerned.

(2)(a) The term "wages" shall i ncl ude:
(i) The qgross cash wages paid by the enployer for services
perforned. "Cash wages" neans paynent in cash, by check, by electronic

transfer or by other neans nade directly to the worker before any
mandat ory deductions required by state or federal |aw

(ii) Tips to the extent that they are reported to the enpl oyer for
federal incone tax purposes.

(iii) The average nonthly value of any bonus received from the
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enpl oyer in the twelve nonths imediately preceding the worker's injury
or occupational disease.

(iv) The reasonable value of board, housing, and fuel received from
the enployer as part of the contract of hire. This subsection
(2)(a)(iv) shall not apply during any period in which the enployer
continues to provide the worker with the sane | evel of board, housing,
and fuel that was provided at the tinme of injury or disease
mani f est ati on.

(b) The term "wages" does not include fringe benefits. "Fringe
benefits" includes, but is not limted to, enployer paynents for, or
contributions to a retirenent or pension plan, life insurance,

training, long-termdisability, social security, profit sharing, stock
option, savings account plan, or other enployee or beneficiary benefit
pl an.

(c) Medical, dental, and vision benefits provided by the enployer
of injury to a worker shall be included as wages under subsection (3)
of this section. The anount and value of these wages is fixed as of
the date the worker applies for benefits under this title. For clains
filed on or after the effective date of this act, the value of these
wages is fixed at three hundred seventy-three dollars per nonth.

(i) The fixed value of the nedical, dental, and vision benefits
under this subsection (2)(c) shall be adjusted annually on July 1st to
reflect changes in the prior calendar year average of the nedical
portion of the national consuner price index for all urban consuners.
This adjusted figure shall only be used to determ ne the value of these
benefits for new clains filed by workers.

(ii) The anpbunt and value of nedical, vision, and dental insurance
under this subsection shall not be added to the worker's wages for any
period in which the worker continues to receive the sanme level of
nedi cal, vision, and dental insurance that were provided to the worker
at the tine of the injury or disease nmanifestation from any past or
current enploynent with any enpl oyer.

(3) Except as provided in subsection (4) of this section, in cases
where the worker's wages are not fixed by the nonth, they shall be
determned by nmultiplying the daily wage the worker was receiving at
the tinme of the injury:

(a) By five, if the worker was nornmally enpl oyed one day a week;

(b) By nine, if the worker was nornmally enpl oyed two days a week;

HB 1606 p. 2



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNMNDNMNDNDDNNMNDNMNMNMNMNNMNPPRPPRPPRPPRPERPEPRPRPRPRERPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O P wWwDNNPEe o

(c) By thirteen, if the worker was normally enployed three days a
week;

(d) By eighteen, if the worker was nornally enployed four days a
week;

(e) By twenty-two, if the worker was nornally enployed five days a
week;

(f) By twenty-six, if the worker was normally enployed six days a
week;

(g) By thirty, if the worker was normally enployed seven days a
week.

((Fhe—term—wages'—shaH—i-nelude—the—+easonable—value—of—beards
I Ao fuel I g . f il : W I

The daily wage shall be the hourly wage nmultiplied by the nunber of
hours the worker is normally enployed. The nunber of days and hours
the worker is normally enpl oyed shall be determ ned by the departnent
in a fair and reasonabl e manner, which nmay include averagi ng the nunber
of days worked per week and hours worked per day.

({ £2—th—eases—where—{a)r—the—workers—enmployrment—s—exclustvely
L )t ker I hi I

Lati hi I | . ol .
Fatermttent—the)) (4)(a) The worker's nonthly wages shall be

cal cul ated under this subsection if both of the following elenents are
met:

(i) The worker was engaged in tenporary enploynent at the tine of
injury or disease nanifestation. "Tenporary enploynent” refers to the
enpl oynent relationship with the enployer of injury that was reasonably
expected to end upon conpletion of a specific job or on a specific
date; and

(ii) The worker was enployed less than one hundred ninety-five
working days in the twelve nonths immediately preceding the injury or
di sease manifestation

(b) For the purposes of this subsection, the worker's nonthly wage
shall be determned by dividing by twelve the total wages earned,
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including overtime, from all enploynent in the highest of any twelve
successive calendar nonths in the three years preceding the injury

di sease.

((64))) (5) In cases where a wage has not been fixed or cannot be
reasonably and fairly determ ned, the nonthly wage shall be conputed on
the basis of the usual wage paid other enployees engaged in |like or
simlar occupations where the wages are fixed.

(6) The departnment may adopt rules to inplenent this section.

Sec. 2. RCW 51. 28. 040 and 1977 ex.s. ¢ 199 s 1 are each anended to
read as foll ows:

( { H—ehange—ol—ctrecunsltances—warants—an—HRerease—or—rearrangenent
of—conpensatton—Hke—apptiecatton—shall—be—made—theretoer—)) Vhere the

worker's application to reopen a claim has been granted under RCW
51.32. 160, conpensation and other benefits, if in order, shall be
allowed for periods of tinme up to sixty days prior to the receipt of

such application.

Sec. 3. RCW51.32.050 and 1995 ¢ 199 s 6 are each anended to read
as follows:

(1) Were death results fromthe injury the expenses of burial not
to exceed two hundred percent of the average nonthly wage in the state
as defined in RCW51.08.018 shall be paid.

(2)(a) Where death results fromthe injury, a surviving spouse of
a deceased worker eligible for benefits under this title shall receive
monthly for |ife or wuntil remarriage paynents according to the
fol |l ow ng schedul e:

(1) If there are no children of the deceased worker, sixty percent
of the wages of the deceased worker but not |ess than one hundred
ei ghty-five dollars;

(ti) If there is one child of the deceased worker and in the |egal
custody of such spouse, sixty-two percent of the wages of the deceased
wor ker but not |ess than two hundred twenty-two doll ars;

HB 1606 p. 4



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWMNDNDNDNDNDNMNDNMDDNMNMNDMNMDNMNMNMDNEPRPPRPEPRPRPRPPRPEPRPRERPPRPRE
0O N O A W NPEFP O OOWwuNO O P WNEPEOOWOOLwWNO O~ wDNDNE,.Oo

(tit) If there are two children of the deceased worker and in the
| egal custody of such spouse, sixty-four percent of the wages of the
deceased worker but not less than two hundred fifty-three dollars;

(tv) If there are three children of the deceased worker and in the
| egal custody of such spouse, sixty-six percent of the wages of the
deceased worker but not |less than two hundred seventy-six dollars;

(v) If there are four children of the deceased worker and in the
| egal custody of such spouse, sixty-eight percent of the wages of the
deceased worker but not |less than two hundred ninety-nine dollars; or

(vi) If there are five or nore children of the deceased worker and
in the | egal custody of such spouse, seventy percent of the wages of
t he deceased worker but not |ess than three hundred twenty-two doll ars.

(b) For clains filed on or after July 1, 2004, the m ni rum anbunt
paid under (a) of this subsection is three hundred fifty-two dollars.

(c) Where the surviving spouse does not have | egal custody of any
child or children of the deceased worker or where after the death of
the worker legal custody of such child or children passes from such
surviving spouse to another, any paynent on account of such child or
children not in the | egal custody of the surviving spouse shall be nade
to the person or persons having l|egal custody of such child or
chi | dren. The anount of such paynments shall be five percent of the
monthly benefits payable as a result of the worker's death for each
such child but such paynents shall not exceed twenty-five percent.
Such paynents on account of such child or children shall be subtracted
fromthe anobunt to which such surviving spouse woul d have been entitl ed
had such surviving spouse had | egal custody of all of the children and
t he surviving spouse shall receive the remainder after such paynents on
account of such child or children have been subtracted. Such paynents
on account of a child or children not in the |egal custody of such
surviving spouse shall be apportioned equally anong such children.

((€e))) (d) Paynents to the surviving spouse of the deceased worker
shall cease at the end of the nonth in which remarriage occurs:
PROVI DED, That a nonthly paynent shall be nade to the child or children
of the deceased worker from the nonth following such remarriage in a
sum equal to five percent of the wages of the deceased worker for one
child and a sum equal to five percent for each additional child up to
a maxi mum of five such children. Paynments to such child or children
shal | be apportioned equally anong such children. Such sumshall be in
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pl ace of any paynents theretofore nade for the benefit of or on account
of any such child or children. If the surviving spouse does not have
| egal custody of any child or children of the deceased worker, or if
after the death of the worker, |egal custody of such child or children
passes fromsuch surviving spouse to anot her, any paynent on account of
such child or children not in the | egal custody of the surviving spouse
shall be nmade to the person or persons having |egal custody of such
child or children

(()) (e) In no event shall the nonthly paynments provided in
subsection (2) of this section exceed the applicable percentage of the
average nonthly wage in the state as conputed under RCW 51.08.018 as
fol |l ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%

((e))) (f) In addition to the nonthly paynments provided for in
subsection (2)(a) through ((f£e))) (d) of this section, a surviving
spouse or child or children of such worker if there is no surviving
spouse, or dependent parent or parents, if there is no surviving spouse
or child or children of any such deceased worker shall be forthwith
paid a sumequal to one hundred percent of the average nonthly wage in
the state as defined in RCW51. 08. 018, any such children, or parents to
share and share alike in said sum

((6)) (g) Upon renmarriage of a surviving spouse the nonthly
paynments for the child or children shall continue as provided in this
section, but the nonthly paynents to such surviving spouse shall cease
at the end of the nonth during which remarri age occurs. However, after
Septenber 8, 1975, an otherw se eligible surviving spouse of a worker
who died at any tine prior to or after Septenber 8, 1975, shall have an
option of:

(1) Receiving, once and for all, a lunp sum of twenty-four tines
the nonthly conpensation rate in effect on the date of remarriage
all ocable to the spouse for hinself or herself pursuant to subsection
(2)(a)(i) of this section and subject to any nodifications specified
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under subsection (2)((€e))) (e) of this section and RCW51. 32. 075(3) or
fifty percent of the then remaining annuity value of his or her
pensi on, whichever is the |esser: PROVIDED, That if the injury
occurred prior to July 28, 1991, the remarriage benefit lunp sum
avai |l abl e shall be as provided in the remarri age benefit schedul es then
in effect; or

(ii) If a surviving spouse does not choose the option specified in
subsection (2)((H)) (@) (i) of this section to accept the |lunp sum
paynment, the remarriage of the surviving spouse of a worker shall not
bar him or her from claimng the lunp sum paynent authorized in
subsection (2)((H)) (@ () of this section during the life of the
remarriage, or shall not prevent subsequent nonthly paynments to himor
to her if the remarriage has been term nated by death or has been
di ssol ved or annulled by valid court decree provided he or she has not
previ ously accepted the |unp sum paynent.

((¢)) (h) If the surviving spouse during the remarriage shoul d
di e wi t hout having previously received the | unp sum paynent provided in
subsection (2)((H€+r)) (@ () of this section, his or her estate
shall be entitled to receive the sum specified under subsection
(2)((H€)) (@(i) of this section or fifty percent of the then
remai ni ng annuity value of his or her pension whichever is the |esser.

((h)) (i) The effective date of resunption of paynents under
subsection (2)((H+)y)) (@) (ii) of this section to a surviving spouse
based wupon termnation of a remarriage by death, annulnent, or
di ssolution shall be the date of the death or the date the judicial
decree of annul nent or dissolution beconmes final and when application
for the paynents has been received.

((6)) () I'f it should be necessary to increase the reserves in
the reserve fund or to create a new pension reserve fund as a result of
the amendnments in chapter 45, Laws of 1975-'76 2nd ex. sess., the
anount of such increase in pension reserve in any such case shall be
transferred to the reserve fund fromthe suppl enmental pension fund.

(3) If there is a child or children and no surviving spouse of the
deceased worker or the surviving spouse is not eligible for benefits
under this title, a sum equal to thirty-five percent of the wages of
the deceased worker shall be paid nonthly for one child and a sum
equivalent to fifteen percent of such wage shall be paid nonthly for
each additional child, the total of such sumto be divided anong such
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children, share and share alike: PROVI DED, That benefits under this
subsection or subsection (4) of this section shall not exceed the
| esser of sixty-five percent of the wages of the deceased worker at the
time of his or her death or the applicable percentage of the average
monthly wage in the state as defined in RCW51. 08.018, as foll ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%

(4) In the event a surviving spouse receiving nonthly paynents
dies, the child or children of the deceased worker shall receive the
sane paynent as provided in subsection (3) of this section.

(5 If the worker |eaves no surviving spouse or child, but |eaves
a dependent or dependents, a nonthly paynent shall be nmade to each
dependent equal to fifty percent of the average nonthly support
actually received by such dependent from the worker during the twelve
mont hs next preceding the occurrence of the injury, but the total
paynment to all dependents in any case shall not exceed the |esser of
sixty-five percent of the wages of the deceased worker at the tinme of
his or her death or the applicable percentage of the average nonthly
wage in the state as defined in RCW51. 08.018 as fol | ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%

| f any dependent is under the age of eighteen years at the tine of the
occurrence of the injury, the paynent to such dependent shall cease
when such dependent reaches the age of eighteen years except such
paynents shall continue until the dependent reaches age twenty-three
while permanently enrolled at a full tine course in an accredited
school. The paynent to any dependent shall cease if and when, under
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the sanme circunstances, the necessity creating the dependency woul d
have ceased if the injury had not happened.

(6) For clainms filed prior to July 1, 1986, if the injured worker
dies during the period of permanent total disability, whatever the
cause of death, l|eaving a surviving spouse, or child, or children, the
surviving spouse or child or children shall receive benefits as if
death resulted fromthe injury as provided in subsections (2) through
(4) of this section. Upon remarriage or death of such surviving
spouse, the paynents to such child or children shall be nade as
provided in subsection (2) of this section when the surviving spouse of
a deceased worker remarries.

(7) For clains filed on or after July 1, 1986, every worker who
becones eligible for pernmanent total disability benefits shall elect an
option as provided in RCW51. 32. 067.

Sec. 4. RCW51.32.060 and 1993 ¢ 521 s 2 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, when the
supervi sor of industrial insurance shall determ ne that pernmanent total
disability results fromthe injury, the worker shall receive nonthly
during the period of such disability:

(a) If married at the time of injury, sixty-five percent of his or
her wages but not |ess than two hundred fifteen dollars per nonth.

(b) If married with one child at the tine of injury, sixty-seven
percent of his or her wages but not less than two hundred fifty-two
dol | ars per nonth.

(c) I'f married wwth two children at the time of injury, sixty-nine
percent of his or her wages but not |ess than two hundred ei ghty-three
dol | ars.

(dy If married with three children at the time of injury,
seventy-one percent of his or her wages but not |ess than three hundred
si x dollars per nonth.

(e) If married with four children at the time of injury,
seventy-three percent of his or her wages but not |less than three
hundred twenty-nine dollars per nonth.

(f) I'f married with five or nore children at the tine of injury,
seventy-five percent of his or her wages but not l|ess than three
hundred fifty-two dollars per nonth.

p. 9 HB 1606
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(g) If unmarried at the tine of the injury, sixty percent of his or
her wages but not |ess than one hundred eighty-five dollars per nonth.

(h) If unmarried with one child at the time of injury, sixty-two
percent of his or her wages but not |less than two hundred twenty-two
dol | ars per nonth.

(1) If unmarried with two children at the time of injury,
si xty-four percent of his or her wages but not |less than two hundred
fifty-three dollars per nonth.

(j) If unmarried with three children at the tinme of injury,
Ssi xty-six percent of his or her wages but not |ess than two hundred
seventy-six dollars per nonth

(k) If wunmarried with four children at the tinme of injury,
si xty-eight percent of his or her wages but not |less than two hundred
ni nety-ni ne dollars per nonth.

(1) I'f unmarried with five or nore children at the tinme of injury,
seventy percent of his or her wages but not |ess than three hundred
twenty-two dollars per nonth.

(2) For any claim filed on or after July 1, 2004, when the
supervisor of industrial insurance determ nes that permanent total
disability results fromthe injury, the worker shall receive nonthly
during the period of such disability sixty-seven percent of his or her
wages at the tinme of injury, but not |less than three hundred fifty-two
dol lars per nonth.

(3) For any period of tinme where both husband and wife are entitled
to conpensation as tenporarily or totally disabled wrkers, only that
spouse having the higher wages of the two shall be entitled to claim
their child or children for conpensation purposes.

((63))) (4) In case of permanent total disability, if the character
of the injury is such as to render the worker so physically hel pl ess as
to require the hiring of the services of an attendant, the departnent
shal | make nonthly paynments to such attendant for such services as | ong
as such requirenment continues, but such paynents shall not obtain or be
operative while the worker is receiving care under or pursuant to the
provi sions of chapter 51.36 RCWand RCW 51. 04. 105.

((4)) (5) Should any further accident result in the pernmanent
total disability of an injured worker, he or she shall receive the
pension to which he or she would be entitled, notw thstanding the
paynment of a lunp sumfor his or her prior injury.

HB 1606 p. 10
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((65))) (B) In no event shall the nonthly paynents provided in this
section exceed the applicabl e percentage of the average nonthly wage in
the state as conputed under the provisions of RCW51.08.018 as fol |l ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%
The limtations under this subsection shall not apply to the

paynments provided for in subsection (3) of this section.

((66))) () In the case of new or reopened clains, if the
supervi sor of industrial insurance determnes that, at the tine of
filing or reopening, the worker is voluntarily retired and is no | onger
attached to the work force, benefits shall not be paid under this
section.

((6H)) (8) The benefits provided by this section are subject to
nodi fi cati on under RCW 51. 32. 067.

(9) The departnent may adopt rules to inplenent this section.

Sec. 5. RCW51.32.090 and 1993 ¢ 521 s 3, 1993 ¢ 299 s 1, and 1993
c 271 s 1 are each reenacted and anended to read as fol |l ows:

(1) When the total disability is only tenporary, the schedul e of
paynments contained in RCW51.32.060 (1) ((anrd—2})) through (3) shal
apply, so long as the total disability continues.

(2) Any conpensation payabl e under this section for children not in
the custody of the injured worker as of the date of injury shall be
payable only to such person as actually is providing the support for
such child or children pursuant to the order of a court of record
provi ding for support of such child or children. This subsection does
not apply to any claimfiled on or after July 1, 2004.

(3)(a) As soon as recovery is so conplete that the present earning
power of the worker, at any kind of work, is restored to that existing
at the tinme of the occurrence of the injury, the paynents shall cease.
If and so long as the present earning power is only partially restored,
t he paynents shall

p. 11 HB 1606
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(1) For claims for injuries that occurred before May 7, 1993,
continue in the proportion which the new earning power shall bear to
the old; or

(1i) For clains for injuries occurring on or after My 7, 1993
equal eighty percent of the actual difference between the worker's
present wages and earning power at the tinme of injury, but: (A The
total of these paynents and the worker's present wages may not exceed
one hundred fifty percent of the average nonthly wage in the state as
conputed under RCW 51.08.018; (B) the paynents nay not exceed one
hundred percent of the entitlenent as conputed under subsection (1) of
this section; and (C) the paynents may not be |less than the worker
woul d have received if (a)(i) of this subsection had been applicable to
the worker's claim

(b) No conpensation shall be payable under this subsection (3)
unl ess the | oss of earning power shall exceed five percent.

(4) (a) Whenever the enployer of injury requests that a worker who
is entitled to tenporary total disability under this chapter be
certified by a physician as able to perform avail able work other than
his or her usual work, the enployer shall furnish to the physician,
with a copy to the worker, a statenent describing the work avail abl e
with the enployer of injury in terns that will enable the physician to
relate the physical activities of the job to the worker's disability.
The physician shall then determ ne whether the worker is physically
able to perform the work described. The worker's tenporary total
di sability paynents shall continue until the worker is released by his
or her physician for the work, and begins the work with the enpl oyer of
injury. If the work thereafter cones to an end before the worker's
recovery is sufficient in the judgnent of his or her physician to
permt himor her to return to his or her wusual job, or to perform
ot her available work offered by the enployer of injury, the worker's
tenporary total disability paynents shall be resuned. Should the
avai |l abl e work descri bed, once undertaken by the worker, inpede his or
her recovery to the extent that in the judgnment of his or her physician
he or she should not continue to work, the worker's tenporary tota
disability paynents shall be resuned when the worker ceases such work.

(b) Once the worker returns to work under the terns of this
subsection (4), he or she shall not be assigned by the enpl oyer to work
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other than the available work described w thout the worker's witten
consent, or wthout ©prior review and approval by the worker's
physi ci an.

(c) If the worker returns to work under this subsection (4), any
enpl oyee health and welfare benefits that the worker was receiving at
the time of injury shall continue or be resuned at the |evel provided
at the time of injury. Such benefits shall not be continued or resuned
if to do so is inconsistent wwth the terns of the benefit program or
with the ternms of the collective bargaining agreenent currently in
force.

(d) In the event of any dispute as to the worker's ability to
perform the available work offered by the enployer, the departnent
shall make the final determ nation

(5) No worker shall receive conpensation for or during the day on
which injury was received or the three days follow ng the sane, unless
his or her disability shall continue for a period of fourteen
consecutive cal endar days fromdate of injury: PROVIDED, That attenpts
toreturn to work in the first fourteen days follow ng the injury shal
not serve to break the continuity of the period of disability if the
di sability continues fourteen days after the injury occurs.

(6) Should a worker suffer a tenporary total disability and shoul d
his or her enployer at the tinme of the injury continue to pay him or
her the wages which he or she was earning at the tinme of such injury,
such injured worker shall not receive any paynent provided in
subsection (1) or (2) of this section during the period his or her
enpl oyer shall so pay such wages.

(7) I'n no event shall the nonthly paynments provided in this section
exceed the applicable percentage of the average nonthly wage in the
state as conputed under the provisions of RCW51.08.018 as foll ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%

(8) If the supervisor of industrial insurance determ nes that the
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wor ker
force,

is voluntarily
benefits shal

retired and is no longer attached to the work
not be paid under this section.

(9) The departnent may adopt rules to inplenent this section.
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