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HOUSE BI LL 2016

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Representatives Conway, Hudgins, Canpbell, Cody, Kenney, Bl ake,
M| oscia, Ronero, Wallace, O Brien, Wod, Chase, Sinpson, Berkey,
Darneille, Hunt, Moeller, Upthegrove, Edwards, Kagi and Santos

Read first tinme 02/19/2003. Referred to Committee on Commerce &
Labor.

AN ACT Rel ating to enployers that use public funds to encourage or
di scourage unionization; adding a new section to chapter 28B.10 RCW
adding a new section to chapter 39.04 RCW adding a new section to
chapter 39.29 RCW adding a new section to chapter 43.19 RCW adding a
new section to chapter 47.28 RCW adding a new chapter to Title 49 RCW
creating new sections; prescribing penalties; providing an effective
date; and declaring an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that the state
currently places no limtation on the use of its funds to either
encourage or discourage unionization, and as a result, public funds
have been used by enployers when there are efforts to unionize their
wor k force.

(2) The legislature declares that it is the policy of this state to
recogni ze the right of enployees to freedom of association in the
wor kpl ace and freedom of choice in who wll represent enployees in
col | ective bargai ni ng.

(3) The legislature further declares that the expenditure of public
funds to support an enpl oyer's support or opposition to unionization of
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t he enpl oyer's workers does not serve the purposes for which the public
funds were provided to the enpl oyer and, thus, the expenditure of those
funds to support or oppose unionization is a msuse and waste of public
funds.

(4) For these reasons, the legislature intends to ensure that
public funds are not used to encourage or discourage enployees from
choosi ng uni on representation.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Public funds" neans the sanme as in RCW 43. 88. 020.

(2) "Unionization" neans organi zation of enployees for the purpose
of collective bargaining.

NEW SECTION. Sec. 3. (1) An enployer who receives public funds
may not use, either directly or indirectly, those funds, either in
whole or in part, to encourage or discourage unionization by that
enpl oyer's enpl oyees or any other enployees. An enployer who derives
revenue from property owned by the state and used by that enployer
through |ease, <concession contract, or other agreenent nay not
encourage or discourage unionization by his or her enployees who are
enployed on or in relation to that state property.

(2) "Receive public funds" neans to receive public funds pursuant
to a paynent to a health care provider, a grant, a conpetitively bid
contract, or reinbursenment for services, and also includes receipt by
a subcontractor of paynent for the performance of services purchased by
or funded by the state.

(3) Arecipient of public funds is deened to use the public funds
if the recipient applies the funds, in whole or in part, to operating
or capital expenses.

(4) A use of public funds is deened to encourage or discourage
uni oni zation if the funds are used, either directly or indirectly, for:

(a) Any communication in any form that advocates directly or by
inplication suggests that enployees should vote for or against
representation by a union for purposes of collective bargaining;

(b) Hring or consulting |legal counsel or other consultants to
advise on how to assist or deter wunionization or how to assist or
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i npede a | abor organization that represents enployees fromfulfilling
its representation responsibilities;

(c) Holding neetings to influence enployees to join or not to join
or form or not to form a I|abor organization for the purpose of
col l ective bargaining; or

(d) Planning or conducting activities by enployer supervisors to
assist or deter the activities of a | abor organization.

(5) Nothing in this chapter limts the right of individuals who are
not supervisors, nmanagers, consultants, attorneys, advisers, or
contractors of a recipient of public funds to advocate for or against
unioni zation in the facilities of the recipient to the extent not
precl uded by applicable | aw

(6) Nothing in this chapter limts the right of any enployer or
union to engage in lawful activities relating to the negotiation and
enforcenment of a collective bargai ni ng agreenent.

(7) Every contract for the paynent of public funds to an enpl oyer
shall contain a covenant that the enployer wll conply with this
chapter.

(8) Nothing in this chapter prohibits an enployer from granting
voluntary recognition to a union as a representative of the enployer's
enpl oyees.

NEWSECTION. Sec. 4. Each recipient of public funds shall account
for the public funds in accordance with the foll ow ng:

(1) Public funds designated by the state for wuse for, or to
rei nburse, a specific expenditure of the recipient shall be accounted
for as being allocated to that expenditure.

(2) Public funds that are not so designated shall be allocated on
a pro rata basis to all expenditures of the recipient that support or
are related to the purpose for which the public funds are received.

NEW SECTION. Sec. 5. The director of the departnent of |abor and
i ndustries shall adopt rules to inplenent the requirenents of this act.

NEW SECTION. Sec. 6. (1) A labor organization or collective
bargai ning representative at any tinme may file a conplaint with the
director of the department of |abor and industries alleging that an
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enpl oyer that has a contract with the state is in violation of section
3 of this act.

(2) Wthin thirty days of receiving a conplaint under subsection
(1) of this section, the director shall conduct a hearing to determ ne
whet her the all eged violation has occurred.

(3) The director shall make a determ nation and render a decision
within ten days follow ng conclusion of the hearing.

(4) If the director determ nes, by a preponderance of the evidence,
that it appears likely that the enpl oyer has violated section 3 of this
act, the director shall order the enployer thereafter to keep accurate
and conpl ete records of the enployer's expenditures of all public funds
received by the enployer. The records shall be sufficient to show
whet her the enpl oyer has used public funds to encourage or discourage
uni oni zati on.

(5) Each enployer subject to the recordkeeping requirenments of
subsection (4) of this section during a cal endar quarter shall prepare
and submt to the director, within thirty days follow ng the end of the
quarter, a report specifying each expenditure of public funds and each
expenditure of funds to encourage or discourage unionization nade by
the enpl oyer during the reported quarter.

(6) The report required by subsection (5) of this section shal
include a statenent that the representations nade are true, correct,
and contain no nmaterial omssions of fact to the best know edge and
belief of the enployer submtting the certification. A violation of
this subsection is a m sdeneanor.

(7) The director, on his or her own initiative or in response to a
conplaint the director deens credible, may at any tine audit the
records of an enployer subject to the requirenents of this section to
ensure conpliance with this act.

(8) Following a certification by the director that any enpl oyer has
willfully or materially failed to conmply wth the recordkeeping
requi renents of subsection (4) of this act or the reporting
requi renents of subsection (5) of this act, or has failed or refused to
pronptly provide the director or his or her designated representative
access to the enployer's records for the purpose of conducting an audit
under subsection (7) of this act, the person shall be ineligible to
receive public funds until the director certifies that the enployer is
in full conpliance with those requirenents.
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NEWSECTION. Sec. 7. (1) Any enployer who know ngly authorizes or
permts an expenditure of public funds in violation of this act is
liable to the state for civil damages equal to tw ce the anpunt of the
expenditure, plus reasonable attorneys' fees and costs.

(2) Any taxpayer may bring an action to recover these civil damages
on behal f of the state provided that both of the follow ng conditions
exi st:

(a) The taxpayer has first served a copy of the conplaint on the
attorney general wth a witten disclosure of substantially al
mat eri al evidence and information the taxpayer possesses.

(b) The attorney general has either notified the taxpayer that the
attorney general has agreed to bring an action to recover funds
expended in violation of this act or, after thirty days, the attorney
general has failed to agree to bring an action to recover the funds
expended in violation of this act.

(3) If the attorney general agrees to bring an action to recover
the funds expended in violation of this act, the action shall be
brought within sixty days of notifying the taxpayer of the intent of
the attorney general to do so and the taxpayer may intervene in the
action.

(4) In any action brought under subsection (2) of this section al
of the follow ng provisions apply:

(a) The attorney general may intervene in any action brought by a
t axpayer at any tine.

(b) The action may be dism ssed only if the court and the attorney
general give witten consent to the dismssal and their reasons for
t hat consent.

(c) The attorney general has the primary responsibility for
prosecuting any action that the attorney general initiates or in which
he or she intervenes, and is not bound by an act of the person bringing
t he action.

(d) The attorney general nmay dism ss the action notw thstanding the
objections of the taxpayer initiating the action if the taxpayer has
been notified by the attorney general of the filing of the notion and
the court has provided the person with an opportunity for a hearing on
t he noti on.

(e) The attorney general may settle the action with the defendant
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not wi t hst andi ng the objections of the taxpayer initiating the action if
the court determnes, after a hearing, that the proposed settlenent is
fair, adequate, and reasonable under all the circunstances.

(f) Upon a showing by the attorney general or a defendant that
unrestricted participation during the course of the litigation by the
taxpayer initiating the action would interfere wwth or unduly del ay the
prosecution of the case, or would be repetitious, irrelevant, or for
pur poses of harassnment, the court may, in its discretion, inpose
appropriate limtations on the taxpayer's participation.

(5) In any action brought under subsection (2) of this section in
which the defendant is found to have violated this act, the taxpayer
shall recover as part of the judgnent his or her attorneys' fees and
costs.

(6) A final judgnent of a court of conpetent jurisdiction stating
that an enployer has violated section 3 of this act is a ground for
debarnment of public funds for three years fromthe date the judgnent is
ent er ed.

NEWSECTION. Sec. 8. A newsection is added to chapter 28B. 10 RCW
to read as foll ows:

All contracts entered into under this chapter on or after Septenber
1, 2003, are subject to the requirenents established under chapter
49.-- RCW (sections 1 through 7 of this act).

NEW SECTION. Sec. 9. A new section is added to chapter 39.04 RCW
to read as foll ows:

All contracts entered into under this chapter on or after Septenber
1, 2003, are subject to the requirenents established under chapter
49.-- RCW (sections 1 through 7 of this act).

NEW SECTION. Sec. 10. A new section is added to chapter 39.29 RCW
to read as foll ows:

All contracts entered into under this chapter on or after Septenber
1, 2003, are subject to the requirenents established under chapter
49.-- RCW (sections 1 through 7 of this act).

NEWSECTION. Sec. 11. A new section is added to chapter 43.19 RCW
to read as foll ows:
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All contracts entered into and purchases nmade, including | easing or
renting, under this chapter on or after Septenber 1, 2003, are subject
to the requirenents established under chapter 49.-- RCW (sections 1
through 7 of this act).

NEW SECTI ON.  Sec. 12. A new section is added to chapter 47.28 RCW
to read as foll ows:

All contracts entered into under this chapter on or after Septenber
1, 2003, are subject to the requirenents established under chapter
49.-- RCW (sections 1 through 7 of this act).

NEW SECTION. Sec. 13. Sections 1 through 7 of this act constitute
a new chapter in Title 49 RCW

NEW SECTION. Sec. 14. This act shall not apply to contracts
entered into before Septenber 1, 2003.

NEW SECTION. Sec. 15. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 16. If any part of this act is found to be in
conflict with federal requirenments that are a prescribed condition to
the allocation of federal funds to the state, the conflicting part of
this act is inoperative solely to the extent of the conflict and with
respect to the agencies directly affected, and this finding does not
affect the operation of the remainder of this act inits application to
t he agenci es concerned. Rules adopted under this act nust neet federal
requi renents that are a necessary condition to the receipt of federal
funds by the state.

NEW SECTION. Sec. 17. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
July 1, 200S.
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