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H-4757.1

SUBSTI TUTE HOUSE BI LL 3042

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By House Commttee on Financial Institutions & Insurance (originally
sponsored by Representatives Santos, Cai r nes, Roach, Sul I'i van,
VWl | ace, O nsby, D. Sinpson, Chase, Benson, Carrell, Newhouse, G
Si npson, Cooper, Schual -Berke, Hatfield, Kagi and Upthegrove)

READ FI RST TI ME 02/ 06/ 04.

AN ACT Relating to authorizing certain entities to participate in
sel f-insurance risk pools; anmendi ng RCW 48. 01. 050; addi ng a new chapter
to Title 48 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. This chapter is intended to provide the
excl usive source of authority to an adult famly honme to individually
or jointly self-insure risks, jointly purchase insurance or
reinsurance, and to contract for risk rmanagenent, clains, and
adm ni strative services. However, adult famly honmes nmay not
participate in any activity or program authorized under this chapter in
violation of Article VIIlI, section 5 or 7 of the state Constitution
This chapter shall be liberally construed to grant adult famly hones
maxi mum flexibility in self-insuring to the extent the self-insurance
prograns are operated in a safe and sound nanner. This chapter is
intended to require prior approval for the establishnent of every
i ndi vidual adult famly hone self-insured enployee health and wel fare
benefit program and every adult famly home self-insurance program
This chapter is not intended to authorize or regul ate self-insurance of
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unenpl oynment conpensation under chapter 50.44 RCW or industrial
i nsurance under chapter 51.14 RCW

NEW SECTI ON. Sec. 2. Unless the <context «clearly requires
otherw se, the definitions in this section apply throughout this
chapter.

(1) "Risk assunption"” neans a decision to absorb the entity's
financi al exposure to a risk of loss without the creation of a formal
program of advance funding of anticipated | osses.

(2) "Self-insurance" nmeans a formal program of advance fundi ng and
managenent of entity financial exposure to a risk of loss that is not
transferred through the purchase of an insurance policy or contract.

(3) "Health and welfare benefits" nmeans a plan or program
established by an adult famly home for the purpose of providing its
enpl oyees and their dependents with health care, accident, disability,
death, and salary protection benefits.

(4) "Property and liability risks" includes the risk of property
damage or | oss sustained by an adult famly hone and the risk of clains
arising fromthe tortious or negligent conduct or any error or om Ssion
of the adult famly hone, its officers, enployees, agents, or
volunteers as a result of which a claimmy be nade against the adult
famly hone.

(5 "Adult famly home" has the sane neaning as in RCW
70.128.010(1), which is licensed pursuant to RCW 70. 128. 050.

NEW SECTION. Sec. 3. (1) The governing body of an adult famly
home may individually self-insure, may join or form a self-insurance
program together wth other adult famly homes, and may jointly
purchase insurance or reinsurance with other entities or adult famly
homes for property and liability risks, and health and welfare benefits
only as permtted under this chapter. In addition, the entity or
entities may contract for or hire personnel to provide risk managenent,
clainms, and admi nistrative services in accordance with this chapter

(2) Every individual and joint self-insurance programis subject to
audit by the state auditor.

(3) If provided for in the agreenent or contract, a joint self-
i nsurance program may, in conformance with this chapter
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(a) Contract or otherwise provide for risk mnagenent and | oss
control services;

(b) Contract or otherw se provide | egal counsel for the defense of
clains and other | egal services;

(c) Consult with the state insurance conmm ssi oner;

(d) Jointly purchase insurance and reinsurance coverage in such
formand anmount as the progranis participants agree by contract; and

(e) Possess any other powers and perform all other functions
reasonably necessary to carry out the purposes of this chapter.

(4) An adult famly home that has decided to assune a risk of |oss
must have available for inspection by the state auditor a witten
report indicating the class of risk or risks the governing body of the
adult famly honme has decided to assune.

(5) Every joint self-insurance program governed by this chapter
shal | appoint the comm ssioner as its attorney to receive service of,
and upon whom shall be served, all |egal process issued against it in
this state upon causes of action arising in this state.

(a) Service upon the conm ssioner as attorney shall constitute
service upon the program Service upon joint insurance prograns can be
had only by service upon the conm ssioner. At the tinme of service, the
plaintiff shall pay to the conmmssioner a fee to be set by the
conmi ssioner, taxable as costs in the action.

(b) Wth the initial filing for approval with the comm ssioner,
each joint self-insurance program shall designate by nanme and address
the person to whom the comm ssioner shall forward |egal process so
served upon him or her. The joint self-insurance program may change
such person by filing a new designati on.

(c) The appointnent of the conm ssioner as attorney shall be
irrevocabl e, shall bind any successor in interest or to the assets or
liabilities of the joint self-insurance program and shall remain in
effect as long as there is in force in this state any contract nmade by

the joint self-insurance program or liabilities or duties arising
t herefrom

(d) The comm ssioner shall keep a record of the day and hour of
service upon himor her of all |egal process. A copy of the process,

by registered mail with return receipt requested, shall be sent by the
comm ssioner, to the person designated for the purpose by the joint
sel f-insurance programin its nost recent such designation filed with
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t he conm ssi oner. No proceedi ngs may be had against the joint self-
i nsurance program and the program nmay not be required to appear,
pl ead, or answer, until the expiration of forty days after the date of
servi ce upon the comm ssioner.

NEW SECTION. Sec. 4. The comm ssioner, in consultation with the
property and liability advisory board, shall adopt rules governing the
managenent and operation of both individual and joint adult famly hone
sel f-insurance prograns covering property or liability risks. The
comm ssioner shall also adopt rules governing the nanagenent and
operation of both individual and joint adult famly hone self-insured
health and welfare benefits programs in consultation with the health
and wel fare benefits advisory board. Al rules shall be appropriate
for the type of programand class of risk covered. The conm ssioner's
rul es shall include:

(1) Standards for the managenent, operation, and sol vency of self-
i nsurance prograns, including the necessity and frequency of actuari al
anal yses and cl ains audits;

(2) Standards for clains managenent procedures; and

(3) Standards for contracts between self-insurance prograns and
private businesses including standards for contracts between third-
party adm ni strators and prograns.

NEW SECTION. Sec. 5. Before the establishnent of a joint self-
i nsurance program covering property or liability risks by adult famly
homes, or an individual or joint adult famly honme self-insured health
and welfare benefits program the adult famly hone or adult famly
homes nust obtain the approval of the conm ssioner. The conm ssioner's
approval is not required for the establishnment of an individual adult
famly home self-insurance program covering property or liability
risks. The adult famly home or adult fam |y homes proposing creation
of a self-insurance program requiring prior approval shall submt a
pl an of managenent and operation to the comm ssioner and the state
audi tor that provides at |east the follow ng information:

(1) The risk or risks to be covered, including any coverage
definitions, terns, conditions, and limtations or in the case of
health and welfare benefits prograns, the benefits to be provided,
i ncluding any benefit definitions, terns, conditions, and |limtations;
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(2) The amount and nethod of financing the benefits or covered
risks, including the initial capital and proposed rates and projected
prem uns;

(3) The proposed claimreserving practices;

(4) The proposed purchase and naintenance of insurance or
reinsurance in excess of the anmounts retained by the self-insurance
program

(5) In the case of a joint program the |legal formof the program
including but not limted to any bylaws, charter, or trust agreenent;

(6) In the case of a joint program the agreenents with nenbers of
the program defining the responsibilities and benefits of each nenber
and nmanagenent ;

(7) The proposed accounting, depositing, and investnent practices
of the program

(8 The proposed tinme when actuarial analysis wll be first
conducted and the frequency of future actuarial analysis;

(9) A designation of the individual upon whom service of process
shall be executed on behalf of the program In the case of a joint
program a designation of the individual to whom service of process
shal |l be forwarded by the comm ssioner on behalf of the program

(10) Al contracts between the program and private persons
provi di ng risk managenent, clains, or other adm nistrative services;

(11) A professional analysis of the feasibility of creation and
mai nt enance of the program and

(12) Any other information required by rule of the comm ssioner
that is necessary to determ ne the probable financial and managenent
success of the program or that is necessary to determ ne conpliance
with this chapter.

NEW SECTION. Sec. 6. An adult famly honme nmay participate in a
joint self-insurance program covering property or liability risks with
simlar adult famly hones fromother states if the program satisfies
the foll owm ng requirenents:

(1) Only those adult famly honmes of this state and simlar adult
famly hones of other states that are provided insurance by the program
may have ownership interest in the program

(2) The participating adult famly hones of this state and other
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states shall elect a board of directors to nmanage the program a
majority of whom shall be affiliated with one or nore of the
participating adult famly hones;

(3) The program nust provide coverage through the delivery to each
participating adult famly home of one or nore witten policies
effecting insurance of covered ri sks;

(4) The program shall be financed, including the paynent of
prem uns and the contribution of initial capital, in accordance wth
the plan of nmanagenent and operation submtted to the comm ssioner in
accordance with this chapter;

(5) The financial statenents of the program shall be audited
annual ly by the certified public accountants for the program and such
audited financial statenents shall be delivered to the Washi ngton state
auditor and the conmm ssioner not nore than one hundred twenty days
after the end of each fiscal year of the program

(6) The investnents of the program shall be initiated only with
financial institutions and/or broker-dealers doing business in those
states in which participating adult famly hones are | ocated, and such
investnments shall be audited annually by the certified public
accountants for the program and a |list of such investnents shall be
delivered to the Washington state auditor not nore than one hundred
twenty days after the end of each fiscal year of the program

(7) The treasurer of a nultistate joint self-insurance program
shall be designated by resolution of the program and such treasurer
shall be located in the state of one of the participating adult famly
hones;

(8) The participating adult famly hones nay have no conti ngent
liabilities for covered clains, other than liabilities for wunpaid
prem uns, retrospective premuns, or assessnents, if assets of the
programare insufficient to cover the programs liabilities; and

(9) The program shall obtain approval from the comm ssioner in
accordance with this chapter and shall remain in conpliance with the
provi sions of this chapter, except to the extent that such provisions
are nodified by or inconsistent with this section.

NEW SECTION. Sec. 7. (1) Wthin one hundred twenty days of
recei pt of a plan of managenent and operation, the conm ssioner shal
either approve or disapprove the formation of the self-insurance
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program after reviewng the plan to determ ne whether the proposed
programconplies with this chapter and all rules adopted in accordance
with this chapter.

(2) If the commssioner denies a request for approval, the
comm ssioner shall specify in detail the reasons for denial and the
manner in which the program fails to neet the requirenents of this
chapter or any rules adopted in accordance with this chapter.

(3) Wenever the comm ssioner determnes that a joint self-
I nsurance program covering property or liability risks or an individual
or joint self-insured health and welfare benefits program is in
violation of this chapter or is operating in an unsafe financial
condition, the comm ssioner may issue and serve upon the program an
order to cease and desist fromthe violation or practice.

(a) The conm ssioner shall deliver the order to the appropriate
adult famly honme or adult famly hones directly or mail it to the
appropriate adult famly honme or adult famly honmes by registered mail
W th return recei pt requested.

(b) If the program violates the order or has not taken steps to
conply with the order after the expiration of twenty days after the
cease and desi st order has been received by the program the programis
deened to be operating in violation of this chapter, and the
comm ssioner shall notify the state auditor and the attorney general of
the violation.

(c) After hearing or with the consent of a program governed by this
chapter and in addition to or in lieu of a continuation of the cease
and desist order, the conm ssioner nmay |levy a fine upon the programin
an amount not |ess than three hundred dollars and not nore than ten
t housand dol |l ars. The order |evying such fine shall specify the period
within which the fine shall be fully paid. The period wi thin which
such fines shall be paid shall not be less than fifteen nor nore than
thirty days fromthe date of such order. Upon failure to pay any such
fine when due the comm ssioner shall request the attorney general to
bring a civil action on the comm ssioner's behalf to collect the fine.
The comm ssioner shall pay any fine so collected to the state treasurer
for the account of the general fund.

(4) Each self-insurance program approved by the comm ssi oner shal
annually file a report with the conmssioner and state auditor
provi di ng:
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(a) Details of any changes in the articles of incorporation,
byl aws, or interlocal agreenent;

(b) Copies of all the insurance coverage docunents;

(c) A description of the program structure, including participants'
retention, program retention, and excess insurance Ilimts and
attachnment point;

(d) An actuarial analysis, if required;

(e) Alist of contractors and service providers;

(f) The financial and | oss experience of the program and

(g) Such other information as required by rule of the comm ssioner.

(5) No self-insurance programrequiring the conm ssioner's approva
may engage in an act or practice that in any respect significantly
differs from the managenent and operation plan that forned the basis
for the comm ssioner's approval of the programunless the programfirst
notifies the commssioner in witing and obtains the comm ssioner's
approval . The comm ssioner shall approve or disapprove the proposed
change within sixty days of receipt of the notice. If the conm ssioner
deni es a requested change, the comm ssioner shall specify in detail the
reasons for denial and the manner in which the program would fail to
meet the requirenents of this chapter or any rules adopted in
accordance wth this chapter

Sec. 8. RCW48.01.050 and 2003 ¢ 248 s 1 are each anended to read
as follows:

"Insurer” as used in this code includes every person engaged in the
busi ness of making contracts of insurance, other than a fraternal
benefit society. A reciprocal or interinsurance exchange is an
"insurer" as used in this code. Two or nore hospitals that join and
organi ze as a nutual corporation pursuant to chapter 24.06 RCWfor the

purpose of insuring or self-insuring against liability clains,
including nmedical liability, through a contributing trust fund are not
an "insurer" under this code. Two or nore |ocal governnental

entities((;,—under—any—provision—of—taw)) or two or nore adult famly
homes as defined in RCW 70.128.010(1), which are |licensed pursuant to

RCW 70. 128. 050, that join together and organize to forman organi zation
for the purpose of jointly self-insuring or self-funding are not an
"insurer"” under this code. Two or nore persons engaged in the business
of commercial fishing who enter into an arrangenent with other such
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persons for the pooling of funds to pay clains or |osses arising out of
|l oss or damage to a vessel or machinery used in the business of
comercial fishing and owned by a nenber of the pool are not an
"I nsurer" under this code.

NEW SECTION. Sec. 9. The <commissioner nmy adopt rules as
necessary to inplenment this chapter.

NEW SECTION. Sec. 10. Sections 1 through 7 and 9 of this act
constitute a new chapter in Title 48 RCW

~-- END ---
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