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S-0320. 3

SENATE BI LL 5209

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senators Deccio, Rasnussen, Wnsley, Hewtt, T. Sheldon, Morton,
Parlette, Stevens, Hale, Brandland, Miulliken, MCaslin and Cke

Read first time 01/20/2003. Referred to Conmttee on Health & Long-
Term Car e.

AN ACT Rel ating to actions against health care providers; anending
RCW 4.56. 250, 7.70.070, 4.16.350, 7.70.080, 4.22.070, 7.70.030, and
7.70.060; adding a new section to chapter 4.28 RCW adding a new
section to chapter 7.04 RCW adding a new section to chapter 7.70 RCW
and providing a contingent effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW4.56.250 and 1986 ¢ 305 s 301 are each anended to read
as follows:

(1) As used in this section, the follow ng terns have the neani ngs
i ndi cated unless the context clearly requires otherw se.

(a) "Econom c damages" neans objectively verifiable nonetary
| osses, including nedical expenses, |loss of earnings, burial costs
| oss of wuse of property, cost of replacenent or repair, cost of
obt ai ni ng substitute donestic services, |oss of enploynent, and | oss of
busi ness or enpl oynent opportunities.

(b) "Noneconom ¢ damages" neans subjective, nonnonetary | osses,
including, but not limted to pain, suffering, inconvenience, nenta
angui sh, disability or disfigurement incurred by the injured party,
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enotional distress, l|loss of society and conpanionship, |loss of
consortium injury to reputation and humliation, and destruction of
the parent-child rel ati onship.

(c) "Bodily injury" neans physical injury, sickness, or disease,
i ncl udi ng deat h.

(d) "Average annual wage" neans the average annual wage in the
state of WAshington as determ ned under RCW 50. 04. 355.

(2) In (( re—aetion—seeki-ng—darnge A

the Limtation contained in subsection {2} of this section)) an action

or arbitration for danmages for injury occurring as a result of health

care, the injured plaintiff may not recover nonecononm c danmages
exceeding two hundred fifty thousand doll ars.

Sec. 2. RCW 7.70.070 and 1975-'76 2nd ex.s. ¢ 56 s 12 are each
anmended to read as foll ows:

(1) Except as set forth in subsection (2) of this section, the
court shall, in any action wunder this <chapter, determne the
reasonabl eness of each party's attorneys' fees. The court shall take
into consideration the foll ow ng:

((6H)) (a) The time and | abor required, the novelty and difficulty
of the questions involved, and the skill requisite to performthe |egal
servi ce properly;

((&)) (b) The likelihood, if apparent to the client, that the
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acceptance of the particular enploynent will preclude other enploynent
by the | awer;

((63))) (c) The fee customarily charged in the locality for simlar
| egal services;

((4)y)) (d) The anmount involved and the results obtained;

((65))) (e) The tine |[imtations inposed by the client or by the
ci rcunst ances;

((66))) (f) The nature and length of the professional relationship
with the client;

((6H)) (g) The experience, reputation, and ability of the |awer
or |lawyers perform ng the services;

((68))) (h) Whether the fee is fixed or contingent.

(2)(a) An attorney may not contract for or collect a contingency
fee for representing a person in connection with an action for danages
against a health care provider based upon professional negligence in
excess of the following limts:

(i) Forty percent of the first fifty thousand dollars recovered;

(ii) Thirty-three and one-third percent of the next fifty thousand
doll ars recover ed;

(iii) Twenty-five percent of the next five hundred thousand dollars
recovered;

(iv) Fifteen percent of any anmount in which the recovery exceeds
si x _hundred thousand dollars.

(b) The limtations in this section apply regardless of whether the
recovery is by judgnent, settlenent, arbitration, nediation, or other
formof alternative dispute resolution

(c) If periodic paynents are awarded to the plaintiff, the court
shall place a total value on these paynents and include this anpbunt in
conputing the total award from which attorneys' fees are calcul ated
under this subsection.

(d) For purposes of this subsection, "recovered" neans the net sum
recovered after deducting any disbursenents or costs incurred in
connection with prosecution or settlenent of the claim Costs of
nedical care incurred by the plaintiff and the attorneys' office
overhead costs or charges are not deductible di sbursenents or costs for
such pur poses.

(3) This section applies to all agreenents for attorneys' fees
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entered into or nodified after the effective date of this section, and
to all attorney fee agreenents relating to causes of action filed on or
after the effective date of this section

NEW SECTION. Sec. 3. A new section is added to chapter 4.28 RCW
to read as foll ows:

(1) No action based upon a health care provider's professiona
negligence may be comrenced unless the defendant has been given at
| east ninety days' notice of the intention to cormence the action. |f
the notice is served within ninety days of the expiration of the
applicable statute of [imtations, the tinme for the conmmencenent of the
action nust be extended ninety days fromthe service of the notice.

(2) The provisions of this section are not applicable with respect
to any defendant whose name is unknown to the plaintiff at the time of
filing the conplaint and who is identified therein by a fictitious
nane.

(3) Failure to conply with this section does not invalidate any
proceedings of any court of this state, nor does it affect the
jurisdiction of the court to render a judgnent therein. However,
failure by an attorney at law to conmply with the provisions of this
section is grounds for professional discipline and the Washi ngton state
bar association shall investigate and take appropriate action in any
such cases brought to its attention.

Sec. 4. RCW4.16.350 and 1998 ¢ 147 s 1 are each anended to read
as follows:

Any civil action for damages for injury occurring as a result of
health care which is provided after June 25, 1976 agai nst:

(1) A person licensed by this state to provide health care or

related services, including, but not Iimted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropractor, physi cal t her api st psychol ogi st

pharmaci st, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his
estate or personal representative;

(2) An enpl oyee or agent of a person described in subsection (1) of
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this section, acting in the course and scope of his or her enploynent,
including, in the event such enpl oyee or agent is deceased, his or her
estate or personal representative; or

(3) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in subsection (1)
of this section, including, but not limted to, a hospital, clinic
heal th mai ntenance organization, or nursing hone; or an officer,
director, enployee, or agent thereof acting in the course and scope of
his or her enploynent, including, in the event such officer, director,
enpl oyee, or agent 1is deceased, his or her estate or personal
representative;
based upon all eged professional negligence shall be commenced within
three years of the act or om ssion alleged to have caused the injury or
condition, or one year of the tinme the patient or his or her
representative di scovered or reasonably shoul d have di scovered that the
injury or condition was caused by said act or omssion, whichever
( ( per+od—expires—tater—exeept—that)) occurs first. In no event shal
an action be commenced nore than ((etght)) three years after said act
or om ssion: PROVIDED, That the tine for commencenent of an action is
tol | ed upon proof of fraud, intentional conceal nent, or the presence of
a foreign body not intended to have a therapeutic or diagnostic purpose
or effect, until the date the patient or the patient's representative
has actual know edge of the act of fraud or conceal nent, or of the
presence of the foreign body; the patient or the patient's
representative has one year fromthe date of the actual know edge in
which to commence a civil action for danages.

For purposes of this section, notw thstanding RCW 4.16.190, the
know edge of a custodial parent or guardian shall be inputed to a
person under the age of eighteen years, and such inmputed know edge
shal | operate to bar the claim of such mnor to the sanme extent that
the claimof an adult would be barred under this section. Any action
not commenced in accordance with this section shall be barred.

For purposes of this section, with respect to care provided after
June 25, 1976, and before August 1, 1986, the know edge of a custodi al
parent or guardian shall be inputed as of April 29, 1987, to persons
under the age of eighteen years.

This section does not apply to a civil action based on intentional
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conduct brought against those individuals or entities specifiedinthis
section by a person for recovery of damages for injury occurring as a
result of childhood sexual abuse as defined in RCW4. 16. 340(5).

Sec. 5. RCW 7.70.080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each
amended to read as foll ows:

(1) Any party may present evidence to the trier of fact that the
patient has already been conpensated for the injury conpl ained of from

purechased—wth—the—assets—ofthe—enployee)) a collateral source. | n

the event the evidence is admtted, the other party nmay present
evi dence of any anount that was paid or contributed to secure the right
to any conpensation. Conpensation as used in this section shall nean
paynment of noney or other property to or on behalf of the patient,
rendering of services to the patient free of charge to the patient, or
i ndemmi fication of expenses incurred by or on behalf of the patient.
Notw t hstandi ng this section, evidence of conpensation by a defendant
health care provider may be offered only by that provider.

(2) Unless otherwise provided by statute, there is no right of
subrogation or reinbursenent from a plaintiff's tort recovery wth
respect to conpensation covered in subsection (1) of this section.

Sec. 6. RCW4.22.070 and 1993 c 496 s 1 are each anended to read
as foll ows:

(1) In all actions involving fault of nore than one entity, the
trier of fact shall determ ne the percentage of the total fault which
is attributable to every entity which caused the claimant's damages
except entities imune fromliability to the claimant under Title 51
RCW The sum of the percentages of the total fault attributed to at-
fault entities shall equal one hundred percent. The entities whose
fault shall be determned include the claimnt or person suffering
personal injury or incurring property damage, defendants, third-party
defendants, entities released by the claimant, entities with any other
i ndi vi dual defense against the claimant, and entities immune from
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litability to the claimant, but shall not include those entities immune
fromliability to the claimnt under Title 51 RCW Judgnent shall be
entered agai nst each defendant except those who have been rel eased by
the claimant or are immune from liability to the claimant or have
prevail ed on any other individual defense against the claimant in an
anount which represents that party's proportionate share of the
claimant's total damages. The liability of each defendant shall be
several only and shall not be joint except:

(a) A party shall be responsible for the fault of another person or
for paynent of the proportionate share of another party where both were
acting in concert or when a person was acting as an agent or servant of
the party.

(b) If the trier of fact determnes that the claimant or party
suffering bodily injury or incurring property damges was not at fault,
t he defendants agai nst whom judgnent is entered shall be jointly and
severally liable for the sum of their proportionate shares of the

( (elaimantsfelalmant—s})) claimant's total dammges. The exception set

forth in this subsection does not apply to persons or entities defined

as health care providers in RCW 7.70.020. In all cases governed by
chapter 7.70 RCW the liability of health care providers, irrespective
of whether other persons or entities are also at fault, is severa
only.

(2) If a defendant is jointly and severally |iable under one of the
exceptions listed in subsection((s)) (1)(a) or ((£B))(b) of this
section, such defendant's rights to contribution against another
jointly and severally |iable defendant, and the effect of settlenent by
either such defendant, shall be determned under RCW 4.22.040,
4.22.050, and 4. 22.060.

(3)(a) Nothing in this section affects any cause of action relating
to hazardous wastes or substances or solid waste di sposal sites.

(b) Nothing in this section shall affect a cause of action arising
fromthe tortious interference with contracts or business relations.

(c) Nothing in this section shall affect any cause of action
arising from the manufacture or nmarketing of a fungible product in a
generic form which contains no clearly identifiable shape, color, or
mar ki ng.
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Sec. 7. RCW 7.70.030 and 1975-'76 2nd ex.s. ¢ 56 s 8 are each
anmended to read as foll ows:

No award shall be made in any action or arbitration for damages for
injury occurring as the result of health care which is provided after
June 25, 1976, unless the plaintiff establishes one or nore of the
foll ow ng propositions:

(1) That injury resulted fromthe failure of a health care provider
to follow the accepted standard of care;

(2) That a health care provider promsed the patient or his
representative that the injury suffered would not occur;

(3) That injury resulted fromhealth care to which the patient or
his or her representative did not consent.

Unl ess otherw se provided in this chapter, the plaintiff shall have
the burden of proving each fact essential to an award by ((a

preponderance—of—the)) clear, cogent, and convincing evidence.

Sec. 8. RCW 7.70.060 and 1975-'76 2nd ex.s. ¢ 56 s 11 are each
amended to read as foll ows:

If a patient while legally conpetent, or his or her representative
if he or she is not conpetent, signs a consent form which sets forth
the followi ng, the signed consent form shall constitute prima facie
evidence that the patient gave his or her inforned consent to the
treatnment adm nistered and the patient has the burden of rebutting this
by ((a—preponderance—of—the)) clear, cogent, and convincing evidence:

(1) A description, in |anguage the patient could reasonably be
expected to understand, of:

(a) The nature and character of the proposed treatnent;

(b) The anticipated results of the proposed treatnent;

(c) The recogni zed possible alternative forns of treatnent; and

(d) The recognized serious possible risks, conplications, and
anticipated benefits involved in the treatnent and in the recognized
possi bl e alternative fornms of treatnment, including nontreatnent;

(2) O as an alternative, a statenent that the patient elects not
to be inforned of the elements set forth in subsection (1) of this
section.

Failure to use a form shall not be adm ssible as evidence of
failure to obtain inforned consent.
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NEW SECTION. Sec. 9. A new section is added to chapter 7.04 RCW
to read as foll ows:

A contract for health care services that contains a provision for
arbitration of any dispute as to professional negligence may not be a
contract of adhesion, nor unconsci onabl e, nor otherw se inproper.

NEW SECTION. Sec. 10. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Future damages" includes damages for future nedical treatnent,
care or custody, loss of future earnings, loss of bodily function, or
future pain and suffering of the judgnent creditor.

(b) "Periodic paynents" neans the paynent of noney or delivery of
ot her property to the judgnent creditor at regular intervals.

(2) In any action for damages for injury occurring as a result of
health care, the court shall, at the request of either party, enter a
judgnent ordering that noney damages or its equivalent for future
damages of the judgnment creditor be paid in whole or in part by
periodi c paynents rather than by a | unp-sum paynent if the award equal s
or exceeds fifty thousand dollars in future danages. In entering a
j udgnent ordering the paynent of future damages by periodi c paynents,
the court shall nmake a specific finding as to the dollar amount of
periodi c paynents which will conpensate the judgnent creditor for such
future damages. As a condition to authorizing periodic paynents of
future damages, the court shall require the judgnent debtor who is not
adequately insured to post security adequate to ensure full paynent of
such danmages awarded by the judgnent. Upon term nation of periodic
paynments of future danmages, the court shall order the return of this
security, or so nmuch as remains, to the judgnent debtor

(3)(a) The judgnent ordering the paynent of future danmages by
periodic paynents nust specify the recipient or recipients of the
paynents, the dollar anmount of the paynents, the interval between
paynments, and the nunber of paynents or the period of tinme over which
paynments nust be made. The paynents are only subject to nodification
in the event of the death of the judgnent creditor.

(b) I'n the event that the court finds that the judgnent debtor has
exhibited a continuing pattern of failing to nake the paynents, as
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specified in (a) of this subsection, the court shall find the judgnent
debtor in contenpt of court and, in addition to the required periodic
paynments, shall order the judgnment debtor to pay the judgnent creditor
all damages caused by the failure to make such periodic paynents,
i ncluding court costs and attorneys' fees.

(4) However, noney damages awarded for | oss of future earnings may
not be reduced or paynents term nated by reason of the death of the
judgnent creditor, but nust be paid to persons to whom the judgnent
creditor owed a duty of support, as provided by law, imrediately prior
to his or her death. In such cases the court that rendered the
original judgnent, nmay, upon petition of any party in interest, nodify
the judgnent to award and apportion the wunpaid future danages in
accordance wth this subsection (4).

(5 Followng the occurrence or expiration of all obligations
specified in the periodic paynent judgnent, any obligation of the
judgnent debtor to nmake further paynents ceases and any security given
under subsection (2) of this section reverts to the judgnent debtor.

(6) For purposes of this section, the provisions of RCW4.56. 250 do
not apply.

NEW SECTI ON. Sec. 11. Section 1 of this act takes effect only if
chapter . . . (Senate Joint Resolution No. . . . . (S0321/03)), Laws
of 2003 is approved by the electorate at the next general election held
inthis state.

NEW SECTION. Sec. 12. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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