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SUBSTI TUTE SENATE BI LL 6239

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Senate Commttee on Ways & Means (originally sponsored by Senators
Zarelli, Benton, Carlson, Hale, MAuliffe, Prentice, Rasnussen
Murray, Haugen and Poul sen; by request of Governor Locke)

READ FI RST TI ME 01/ 23/ 04.

AN ACT Rel ating to high technol ogy and research and devel opnent tax
i ncentives; anmending RCW 82.04. 4452, 82.63.010, 82.63.020, 82.63.030,
82.63.045, and 82.63.070; adding new sections to chapter 82.04 RCW
creating a new section; providing an effective date; and providing
expiration dates.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that recruiting and
retaining high technol ogy conpanies is a critical conponent of creating
a strong econony for Washington's future. This strong econony is vital
to provide the public and private resources to support a diverse array
of essential government and social services. The legislature also
finds that nunmerous states and countries are using an extensive series
of economc incentives to conpete for these sanme high technol ogy
conpani es and the high-wage direct and indirect jobs they create.

The legislature also finds that high technol ogy conpanies of all
Sizes nust continue to invest in research and devel opnent to di scover
new ideas that lead to new products and processes that significantly
inmprove the quality of life of all citizens of Washington state. The
| egislature finds that the business and occupations tax credit is
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intended to pronote investnent in initial research and devel opnent by
hi gh technology conpanies to explore new ideas. The | egislature
further finds that the sales tax deferral and exenption is intended to
pronote investnent in the capital facilities that house the people and
equi pnent necessary to further evaluation of these new i deas.

The |l egislature finds that the business and occupation tax credit
for investnent in research and devel opnment and a sales tax deferral and
exenption for investnment in capital facilities to conduct research and
devel opnment are designed to work together to encourage new ideas and
transformtheminto products and processes. Therefore, the |legislature
directs that these incentives shall be eval uated together to determ ne
their joint ability to create direct, indirect, and induced economc
benefits for the people of the state of Washi ngton.

Sec. 2. RCWB82.04.4452 and 2000 ¢ 103 s 7 are each anended to read
as follows:

(1) In conmputing the tax inposed under this chapter, a credit is
al l oned for each person whose research and devel opnment spendi ng during
the year in which the credit is clained exceeds 0.92 percent of the
person's taxable anmount during the sane cal endar year

(2) The credit is equal to the greater of the anmount of qualified
research and devel opnent expenditures of a person or eighty percent of
anounts received by a person other than a public educational or
research institution in conpensation for the conduct of qualified
research and developnent, nmnultiplied by the rate provided in RCW
82.04.260(3) in the case of a nonprofit corporation or nonprofit
associ ation engaging within this state in research and devel opnent, and
the rate provided in RCW82.04.290(2) for every other person.

(3) Any person entitled to the credit provided in subsection (2) of
this section as a result of qualified research and devel opnent
conduct ed under contract may assign all or any portion of the credit to
the person contracting for the performance of the qualified research
and devel opnent .

(4) The credit, including any credit assigned to a person under
subsection (3) of this section, shall be taken against taxes due for
the sanme cal endar year in which the qualified research and devel opnent
expenditures are incurred. The credit, including any credit assigned
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to a person under subsection (3) of this section, for each cal endar
year shall not exceed the lesser of two mllion dollars or the anount
of tax otherw se due under this chapter for the cal endar year.

(5) Any person taking the credit, including any credit assigned to
a person under subsection (3) of this section, whose research and
devel opnent spending during the calendar year in which the credit is
clainmed fails to exceed 0.92 percent of the person's taxable anount
during the sanme calendar year shall be liable for paynent of the
additional taxes represented by the amount of credit taken together
with interest, but not penalties. Interest shall be due at the rate
provided for delinquent excise taxes retroactively to the date the
credit was taken until the taxes are paid. Any credit assigned to a
person under subsection (3) of this section that is disallowed as a
result of this section may be taken by the person who perforned the
qualified research and devel opnent subject to the [imtations set forth
in subsection (4) of this section.

(6) Any person claimng the credit, and any person assigning a
credit as provided in subsection (3) of this section, shall file an
affidavit form prescribed by the departnment which shall include the
anopunt of the credit clained, ((anr—estirate—of)) the ((antiecipated))
qualified research and devel opnent expenditures during the cal endar
year for which the credit is clainmed, ((ar—estimate—of)) and the
taxabl e anmount during the calendar year for which the credit is
claimed, and such additional information as the departnent may
prescribe. The report is due by March 31st following any year a credit
IS taken.

(7)(a) A person claimng the credit shall agree to supply the
departnment with information ((pneecessarytoreasurethe resultsof the

Fax——eredi-t———program—bor——guabi-H-ed—research——and——devel oprent
expenditures)) on research and devel opnent spending, and product

devel opnent, which may be neasured by a proxy such as research
projects, copyrights, trademarks, or patents issued. The survey
information is deened tax information under RCW 82. 32. 330.

(b) If a person fails to provide the information required under
this subsection by the due date, the person entitled to the credit
provided in subsection (2) of this section is not eligible to take or
assign the credit provided in subsection (2) of this section in the
year the person failed to conplete the survey.
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(8) The ((departrent)) joint legislative audit and review committee

shall use the information ((reguired—under)) from subsection (7) of
this section and from other state agency sources to ((perfermthree

assesspenrts—on)) study the tax credit program authorized under this
section. ( ( Fhe—assessrents—wH-—take—place—+n—1997—20600—and—2003—

. )) The commttee shall report to the leqgislature
by Decenber 1, 2013. The study shall neasure the effect of the program
on (({oeb—creation—the—nurber—ol—obhs—ereated—For—Vashington
residents-)) conpany growth, the introduction of new products as
neasured by copyrights, trademarks, and overall patent issuance, the
diversification of the state's econony, growmh in research and
devel opnent investnent, and the novenent of firns or the consolidation
of firnms' operations into the state((;—anrd—suvch—other—factors—as—the
departrent—seleets) ). In conducting this evaluation, the conmttee
shal | :

(a) Use a generally accepted econonetric nodel and contract wth
out si de experts; and

(b) Evaluate the direct, indirect, and induced inpacts of this
program together with the program authorized under RCW 82.63. 020.

(9) For the purpose of this section:

(a) "Qualified research and developnent expenditures" neans
oper ati ng expenses, including wages, conpensation of a proprietor or a
partner in a partnership as determned under rules adopted by the
departnent, benefits, supplies, and conputer expenses, directly
incurred in qualified research and devel opnent by a person claimng the
credit provided in this section. The term does not include anounts
paid to a person other than a public educational or research
institution to conduct qualified research and devel opnent. Nor does
the terminclude capital costs and overhead, such as expenses for | and,
structures, or depreciable property.

(b) "Qualified research and developnent” shall have the sane
meani ng as in RCW 82. 63. 010.

(c) "Research and devel opnment spending"” neans qualified research
and devel opnent expenditures plus eighty percent of anobunts paid to a
person other than a public educational or research institution to
conduct qualified research and devel opnent.
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(d) "Taxable amount” neans the taxable anpbunt subject to the tax
inposed in this chapter required to be reported on the person's
conbi ned excise tax returns during the year in which the credit is
clainmed, less any taxable amount for which a credit is allowed under
RCW 82. 04. 440.

(10) This section expires ((DBeeenber—31,—20064)) January 1, 2015.

Sec. 3. RCWS82.63.010 and 1995 1st sp.s. ¢ 3 s 12 are each anended
to read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Advanced conputing” nmeans technol ogi es used in the designing
and developing of conputing hardware and software, i ncl udi ng
i nnovations in designing the full spectrum of hardware from hand-hel d
cal cul ators to super conputers, and peripheral equipnent.

(2) "Advanced materials" neans materials with engi neered properties
created through the devel opnent of specialized processing and synthesis
technol ogy, including ceramcs, high value-added netals, electronic
materials, conposites, polyners, and biomaterials.

(3) "Applicant” nmeans a person applying for a tax deferral under
this chapter.

(4) "Biotechnol ogy" neans the application of technol ogies, such as
reconbi nant DNA techniques, biochemstry, nolecular and cellular
bi ol ogy, genetics and genetic engi neering, cell fusion techniques, and
new bi oprocesses, using living organisnms, or parts of organisns, to
produce or nodify products, to inprove plants or animals, to devel op
m croorganisns for specific uses, to identify targets for smal
nmol ecul e pharnmaceuti cal devel opnent, or to transform bi ol ogi cal systens
into useful processes and products or to develop mcroorganisnms for
speci fic uses.

(5) "Departnment" neans the departnent of revenue.

(6) "Electronic device technology" neans technol ogies involving
m croel ectroni cs; sem conduct or s; el ectronic equi pnent and
i nstrunent ati on; radi o frequency, m cr owave, and mllinmeter
el ectronics; optical and optic-electrical devices; and data and digital
communi cations and imagi ng devi ces.

(7) "Eligible investnment project" nmeans an investnent project which
either initiates a new operation, or expands or diversifies a current
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operation by expandi ng, renovating, or equipping an existing facility.
The lessor or owner of the qualified building is not eligible for a
deferral wunless (a) the wunderlying ownership of the buildings,
machi nery, and equi pnent vests exclusively in the sanme person((—ef
vrtess)); or (b)(i) the lessor by witten contract agrees to pass the
econom ¢ benefit of the deferral to the |essee in the formof reduced
rent paynents, and (ii) the lessee that receives the econom ¢ benefit
of the deferral agrees in witing with the departnent to conplete the
annual survey required under RCW 82.63.020(2). The econom c benefit of
the deferral to the lessee nay be evidenced by any type of paynent,
credit, or any other financial arrangenent between the | essor or owner
of the qualified building and the | essee.

(8) "Environnmental technology” neans assessnent and prevention of
threats or damage to human health or the environnment, environnental
cl eanup, and the devel opnent of alternative energy sources.

(9) "Investnent project” nmeans an investnent in qualified buildings
or qualified machinery and equipnent, including |abor and services
rendered in the planning, installation, and construction or inprovenent
of the project.

(10) "Person" has the meaning given in RCW 82.04. 030.

(11) "Pilot scale manufacturing" neans design, construction, and
testing of preproduction prototypes and nodels in the fields of
bi ot echnol ogy, advanced conputing, electronic device technology,
advanced materials, and environnental technology other than for
commercial sale. As used in this subsection, "commercial sale"
excl udes sal es of prototypes or sales for market testing if the total
gross receipts fromsuch sales of the product, service, or process do
not exceed one mllion dollars.

(12) "Qualified buildings" means construction of new structures
and expansi on or renovation of existing structures for the purpose of
increasing floor space or production capacity used for pilot scale
manufacturing or qualified research and devel opnent, including plant
offices and other facilities that are an essential or an integral part
of a structure used for pilot scale manufacturing or qualified research
and devel opnent. If a building is used partly for pilot scale
manufacturing or qualified research and devel opnent, and partly for
ot her purposes, the applicable tax deferral shall be determ ned by
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apportionment of the costs of construction under rul es adopted by the
depart nent.

(13) "Qualified machinery and equi prent"” neans fixtures, equipnent,
and support facilities that are an integral and necessary part of a
pilot scale manufacturing or qualified research and devel opnent
operation. "Qualified machinery and equi pnent"” includes: Conputers;
sof t war e; dat a processi ng equi pnent ; | abor at ory equi pnent
instrunentation, and other devices used in a process of experinentation
to develop a new or inproved pilot nodel, plant process, product,
formula, invention, or simlar property; manufacturing conponents such
as belts, pulleys, shafts, and noving parts; nolds, tools, and dies;
vats, tanks, and fernmenters; operating structures; and all other
equi pnrent used to control, nonitor, or operate the machinery. For
purposes of this chapter, qualified machinery and equipnment nust be
either new to the taxing jurisdiction of the state or new to the
certificate holder, except that used nachinery and equi pnrent may be
treated as qualified machinery and equi pnent if the certificate hol der
either brings the machinery and equi pnent into Washi ngton or nekes a
retail purchase of the machinery and equipnment in Wshington or
el sewhere

(14) "Qualified research and developnment” neans research and
devel opment perfornmed within this state in the fields of advanced
conputi ng, advanced nmaterials, bi ot echnol ogy, el ectronic device
t echnol ogy, and environnmental technol ogy.

(15) "Recipient"” nmeans a person receiving the econon c benefit of
a tax deferral under this chapter. |1f the econom c benefit of the tax
deferral is passed to a | essee as provided under subsection (7) of this
section, then the | essee shall be the recipient.

(16) "Research and developnent” neans activities perfornmed to
di scover technological information, and technical and nonroutine
activities concerned with translating technological information into
new or inproved products, processes, techniques, fornulas, inventions,
or software. The term includes exploration of a new use for an
exi sting drug, device, or biological product if the new use requires
separate licensing by the federal food and drug adm nistration under
chapter 21, C F. R, as anended. The term does not include adaptation
or duplication of existing products where the products are not
substantially inproved by application of the technol ogy, nor does the
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term include surveys and studies, social science and humanities
research, market research or testing, quality control, sale pronotion
and service, conmputer software devel oped for internal use, and research
in areas such as inproved style, taste, and seasonal design.

(17) "Initiation of construction” neans the date that a building
permt is issued for (a) the construction of the qualified building, in
the event the underlying ownership of the building vests exclusively
with the person receiving the econom c benefit of the deferral, or (b)
tenant inprovenents for a qualified building, in the event the economc
benefits of the deferral are passed through to a | essee as provided in
subsection (7) of this section. The initiation of construction does
not include soil testing, site clearing and grading, site preparation,
or any other related activities that are initiated prior to the
i ssuance of a building permt for the construction of the foundation of
the building. If the investnent project is a phased project, the term
initiation of construction shall apply separately to each phase.

Sec. 4. RCWB82.63.020 and 1994 sp.s. ¢ 5 s 4 are each anended to
read as foll ows:

(1) Application for deferral of taxes under this chapter nust be
made before initiation of construction of, or acquisition of equipnent
or machinery for the investnent project. The application shall be nade
to the departnent in a form and manner prescribed by the departnent.
The application shall contain information regarding the |ocation of the
i nvestnent project, the applicant's average enploynent in the state for
the prior year, estimated or actual new enploynent related to the
project, estimated or actual wages of enployees related to the project,
estimated or actual costs, tinme schedules for conpletion and operation,
and other information required by the departnent. The departnent shal
rule on the application within sixty days.

(2) Applicants for deferral of taxes under this chapter shall agree
to ((supphby)) conplete an annual survey, supplying the departnent with
nonproprietary information necessary to neasure the results of the tax
deferral program for high-technol ogy research and devel opnent and pil ot
scale manufacturing facilities. The survey may include questions
pertaining to job creation, job retention, the nunber of full-tine
equi valent positions created, overall industry wage levels, conpany
growh, introduction of new products, growh in research and
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devel opnent investnent, and novenent of firnms or the consolidation of
firnms' operations into the state. The information is due by March 31st
the year following the calendar year in which the applicant applied for
the deferral and for the eight years after the investnent project is
certified by the departnent as having been operationally conplete. The
survey information is deened tax information under RCW 82.32. 330.

(3) The ((departrent)) joint legislative audit and review committee
shall use the information and information available from state agency
sources to ((perfermthree—assesshrents—on)) study the tax deferra
program aut hori zed under this chapter. { { Fhe—assessrents—wH-—take
place—+n—319974,—2000—and—2003-)) The ((departrent)) commttee shal
((prepare reports on each assessnent and deliver their reports by

Septenber—1—1997 — Septenber—1—2000—and-—September—1—2003)) report Lo
the leqgislature by Decenber 1, 2013. The ((assessrents)) report shal

measure the effect of the programon job creation, the nunber of jobs
creat ed ((fer—VWashingten—residents)), conpany grow h, the introduction
of new products as neasured by trademarks, copyrights, or overall
pat ent issuance, the diversification of the state's econony, growh in
research and devel opnent investnent, and the novenent of firnms or the
consolidation of firms' operations into the state((—anrd—such—other
Factors—as—the—departnent—seleets) ) . In conducting this evaluation
the commttee shall:

(a) Use a generally accepted econonetric nodel and contract with
out si de experts; and

(b) Evaluate the direct, indirect, and induced inpacts of this
program together with the program authorized under RCW 82. 63. 020.

Sec. 5. RCWB82.63.030 and 1994 sp.s. ¢ 5 s 5 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, the
departnent shall issue a sales and use tax deferral certificate for
state and | ocal sales and use taxes due under chapters 82.08, 82.12,
and 82. 14 RCWon each eligible investnent project.

(2) No certificate may be issued for an investnent project that has
al ready received a deferral under chapter 82.60 or 82.61 RCWor this
chapter, except that an investnent project for qualified research and
devel opnment that has already received a deferral may also receive an
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additional deferral certificate for adapting the investnent project for
use in pilot scal e manufacturing.
(3) This section shall expire ((Juy)) January 1, ((2604)) 2015.

Sec. 6. RCWB82.63.045 and 2000 ¢ 106 s 10 are each anmended to read
as follows:

(1) Except as provided in subsection (2) of this section, taxes
deferred under this chapter need not be repaid.

(2)(@) If, on the basis of ((a—+epert)) survey under RCW 82.63. 020
or other information, the departnent finds that an investnent project
is used for purposes other than qualified research and devel opnent or
pil ot scale manufacturing at any tinme during the cal endar year in which
the investnment project is certified by the departnment as having been
operationally conpleted, or at any tinme during any of the seven
succeedi ng calendar years, a portion of deferred taxes shall be
i mredi ately due according to the follow ng schedul e:

Y ear in which use occurs % of deferred taxes due
1 100%
2 87.5%
3 75%
4 62.5%
5 50%
6 37.5%
7 25%
8 12.5%

(b) If arecipient of the deferral fails to file the annual survey
requi red under RCW 82.63.020 by the date due, 12.5 percent of the
deferred tax shall be imediately due fromthe recipient.

(c) If an investnent project is used for purposes other than
qualified research and devel opnent or pilot scale manufacturing at any
tine during the calendar year in which the investnent project is
certified as having been operationally conplete or the recipient of the
deferral fails to conplete the annual survey due under RCW 82.63. 020,
the portion of deferred taxes imediately due is the anount on the
schedule in (a) of this subsection.

SSB 6239 p. 10
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(3) The departnent shall assess interest at the rate provided for
del i nquent taxes, but not penalties, retroactively to the date of

deferral. The debt for deferred taxes will not be extinguished by
i nsol vency or other failure of the recipient. Transfer of ownership
does not termnate the deferral. The deferral is transferred, subject

to the successor neeting the eligibility requirenents of this chapter
for the remaining periods of the deferral.

((3))) (4) Notw thstanding subsection (2) of this section,
deferred taxes on the follow ng need not be repaid:

(a) Machinery and equi pnent, and sales of or charges nmade for |abor
and services, which at the tinme of purchase would have qualified for
exenption under RCW 82. 08. 02565; and

(b) Machinery and equi pnent which at the tinme of first use would
have qualified for exenption under RCW 82. 12. 02565.

Sec. 7. RCWB82.63.070 and 1994 sp.s. ¢ 5 s 9 are each anended to
read as foll ows:

Appl i cati ons ((and—ether—information)) received by the departnent
under this chapter are not confidential and are subject to disclosure.

NEW SECTION. Sec. 8. A new section is added to chapter 82.04 RCW
to read as foll ows:

This chapter does not apply to anobunts received by any person for
research and devel opnent under the federal small business innovation
research program (114 Stat. 2763A;, 15 U . S.C. Sec. 638 et seq.).

NEW SECTION. Sec. 9. A new section is added to chapter 82.04 RCW
to read as foll ows:

This chapter does not apply to anobunts received by any person for
research and devel opnent under the federal small business technol ogy
transfer program (115 Stat. 263; 15 U.S.C. Sec. 638 et seq.).

NEW SECTION. Sec. 10. Sections 8 and 9 of this act take effect
July 1, 2004.

~-- END ---
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